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Smith  v.  Shultz. 

(1    80AV3fON,  490.] 

AmjcATiox  FOK  A  New  Trial  is  Addressed  to  the  Leoal  DncRinoir 
of  the  court,  aud  will  uot  be  granted,  though  the  evidence  might  hAve 
justified  a  dififereut  result,  if  the  court  is  satisfied  that  substantial  justioe 
has  been  done  l>etwcen  tJie  pai*ties. 

Kewlt  Discovered  Evidexce  is  not  a  Ground  for  a  New  Trial  where 
it  is  not  conclusive  in  its  character,  or  is  merely  cumulative. 

To  CoysnTlTTE  THE  TaKI>'0  OF  ANOTHER'S  PROPERTY  A  LaRCEXT,  it  mQSt 

be  aocompaniod  witli  circumstances  showing  a  felonious  intention. 

Slaxdeb.     The  opinion  states  the  case. 

S.  McBoberls  arid  A,  C,  French^  for  the  plaintiff  in  error. 

Brcvm  and  I.  P.  Walker,  contra, 

Bj  Court,  Wilson,  C.  J.  This  was  an  action  on  the  case  for 
filander.  The  plaintiff  in  the  court  below  sued  the  defendant 
for  charging  him  with  having  stolen  his  com  and  oats.  The 
defendant  pleaded  not  guilty,  and  gave  notice,  under  the  statute, 
that  on  the  tiial  of  the  cause  he  would  prove  that  the  plaintiff 
did  take  his  com  and  oats  without  his  knowledge  or  consent; 
and  also  that  lie  took  it  w^ithout  his  knowledge  or  consent,  in  the 
night-time,  and  fed  it  to  his  hogs  and  horses. 

Upon  this  plea  aud  notice  the  parties  went  to  trial,  and  a  ver- 
dict was  found  for  the  plaintiff.  The  defendant  then  moved  the 
court  for  a  new  trial,  upon  the  ground  of  newly  discovered 
evidence.  The  afiidavit  which  was  made  by  the  defendant,  sets 
out  that  he  believes  that  since  the  trial  of  the  cause  he  has  dis- 
covered that  he  can  prove  by  Joshua  Law,  and  one  other  wit- 
Ax.  Dec.  Vol..  xxxn— s 
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n^,  tibalf  the  plaintifF  told  one,  or  both  of  ihem,  that  he  did 
lake  the  com  of  the  defendant,  without  his  knowledge  or  oon- 
sent.  The  court  overruled  the  motion  for  a  new  trial,  from 
which  decision  the  defendant  has  taken  this  appeal.  At  common 
law,  the  decision  of  a  court  upon  an  application  addressed  to  its 
discretion,  can  not  be  assigned  for  error,  and  such  has  been  the 
uniform  decision  of  this  court.  But  by  an  act  of  the  legislatnze, 
(his  principle  of  law  has  been  changed,  and  an  appeal  will  now 
lie  from  the  decision  of  the  court  refusing  an  application  for  a 
new  trial. 

The  question  then  is,  has  the  court  erred  in  the  exercise  of  ita 
%QgQl  discretion,  in  oyeiruling  the  motion  made  in  this  case? 
This  should  be  clearly  made  out  to  warrant  a  reversal  of  its 
opinion,  upon  a  point,  in  relation  to  which  it  has  the  best  oppor- 
tunity of  forming  a  correct  opinion.    A  court  will  not  grant  a  new 
trial  when,  in  its  opinion,  substantial  justice  has  been  done  be- 
tween the  parties,  though  the  law  arising  on  the  evidence  would 
have  justified  a  different  result;  nor  will  it,  upon  the  application 
of  the  defendant,  afford  him  an  opportunity  of  introducing  newly 
discovered  testimony,  which  is  not  conclusive  in  its  character,  or 
ia  merely  cumulative.    The  evidence  alleged  by  the  defendant  to 
liave  been  discovered  subsequently  to  the  trial,  would  not,  un- 
aided by  other  circumstances,  constitute  a  defense.     The  allegEi- 
tion  in  the  declaration  is  that  the  defendant  charged  the  plaintiff 
with  larceny  in  stealing  his  com  and  oats.     The  admissions  ot 
the  plaintiff,  expected  to  be  proved,  are,  that  he  did  take  the 
<x>m  of  the  defendant  without  his  knowledge  or  consent.     This 
is  certainly  good  evidence  as  far  as  it  goes;  but  it  does  not  go 
far  enough  to  establish  upon  the  plaintiff  the  guilt  of  larceny. 
Eveiy  taking  of  the  property  of  another,  without  his  knowledge 
or  consent,  does  not  amount  to  larceny.    To  make  it  such,  the 
taking  must  be  accompanied  by*circumstances  which  demonstrate 
a  felo]!iious  intention.     No  evidence  of  such  intention  is  alleged 
to  have  been  discovered,  and  the  property  may  have  been  taken 
tinder  a  claim  of  title,  or  under  other  circumstances  which  would 
rebut  all  presumption  of  felonious  intention.    The  bill  of  excep- 
tions does  not  contain  the  testimony  given  on  the  trial;  we  caz2 
not  therefore  know  what  evidence^  or  whether  any,  was  given  by 
the  defendant  under  his  notice  of  justification.    If  none  wa^ 
given  tending  to  justify,  the  court  very  properly  overruled  the 
motion  for  a  new  trial,  because  the  newly  discovered  evidence 
does  not,  of  itself,  amoimt  to  a  justification;  and  if,  on  the 
other  hand,  any  testimony  tending  to  make  out  this  defense 
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was  giTen  on  {he  trial  which  was  had,  then  that  sobflequently 
disGovered  is  merely  cmntilatiTe,  and  would  not  have  justified 
the  court  in  awarding  a  new  trial,  in  order  to  readjudicate  upon 
a  cause,  with  the  result  of  which  it  is  satisfied. 

The  decision  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

KswLT  DoooTXBXD  ErmxKOB  will  not  entitle  to  a  new  trial,  if  it  ia  not 
eonclnaiYe  in  character,  or  is  merely  onmiilative:  Chicago  A  Rock  Island  B. 
R,  Co.  T.  McKean,  40  IlL  222;  Adams  v.  People^  47  Id.  380;  Calhoun  ▼.  O'Neal, 
63  Id.  357;  Wood  ▼.  Echtemaeh,  65  Id.  151;  KcndaU  v.  Lmberg,  09  Id.  359; 
all  citing  the  principal  case  with  approTaL 

JUDOICBIIT  Wn.L  NOT  BS  BeVBSSKD  FOB  EhtBOB  ON  THB  Tbzal,  in  the 
matter  of  the  admission  or  exclusion  of  testimony,  if  it  is  evident  that  sub- 
stantial jnstioe  has  been  done  between  the  parties:  Newlarh  v.  Conf ,  18  IlL 
454,  citiDg  the  prindpal  case.  However  reasonable  this  may  be,  it  is  evident 
that  the  point  did  not  arise  here.  The  case  is  cited  to  the  same  point  in  the 
dissenting  opinion  of  Breese,  J.,  in  Eason  y.  Chapman,  21  Id.  40. 

New  Tbial  wnx  not  bb  Qbanted  where  there  is  evidence  to  support 
the  verdict,  unless  the  great  preponderance  is  against  it:  Perry  v.  SmUh,  26 
Am.  Dec.  236;  Douglass  v.  Tousey,  20  Id.  616.  Kor  will  it  be  granted  upon 
the  ground  of  newly  discovered  evidence,  unless  it  appear  that  the  evidence 
disoovered  since  the  trial  is  material,  and  that  no  laches  can  be  imputed 
to  the  party:  Myers  v.  Brownell,  16  Id.  729  and  note.  The  application 
for  a  new  trial  is  one  addressed  to  the  sound  discretion  of  the  court:  Id. 

Fblonxotts  Takino  is  essential  to  constitute  larceny:  Tyler  v.  People^  12 
Am.  Deo.  176. 


FlOEEBING  V.  OfiANaE. 

[1  SOAMKOV,  192.] 

Ownxb  ov  a  Sataob  and  FsBOdons  Doo,  or  other  animal,  who,  with  knowl- 
edge of  its  disposition,  keeps  the  same  negligentiy,  is  liable  for  the  injury 
it  is  thereby  enabled  to  da 

Case.     The  opinion  states  the  case. 

W,  J.  Oateuxwd,  for  the  appellant. 

A.  OowleSy  contra. 

By  Court,  Bbowhx,  J.  This  was  an  action  on  the  case  for 
keeping  dogs  which  had  been  used  to  bite  mankind,  and  to 
chase,  woiiy,  and  kill  other  animal r  besides  sheep,  and  which 
had  killed  divers  sheep  of  the  plaintiff.  On  the  trial  of  the 
cause,  the  judge  of  vhe  circuit  court  of  Edwards  county  gave  the 
following  instruction.  **  That  it  defendant's  dogs  had  been  used 
to  kill  or  worry  sheep,  uid  the  defendant  had  notice  thereof, 
then  it  was  a  question  of  law,  and  he  was  liable  for  all  the  dam- 
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ages  they  might  do  to  the  sheep  of  another  alter  such  notice; 
but  if  thej  had  been  used  to  kill  or  to  chase,  bite,  and  worry 
other  animals,  the  property  of  another,  or  to  bite  mankind,  and 
the  defendant  knew  it,  it  was  a  question  of  fact  for  the  jury; 
and  if,  therefore,  they  found  the  ferocity  of  the  dogs  to  be  such 
as  to  put  a  reasonable  man  upon  his  guard,  and  the  defendant 
8uffe]*ed,  after  notice,  his  dogs  to  go  at  large,  then  the  defendant 
should  be  liable  to  the  plaintiff  for  the  amount  of  injury  done.'* 
The  jury  found  for  the  defendant  below. 

These  instructions  were  clearly  wrong.  The  law  is  well  set- 
tled, that  where  a  person  negligently  keeps  dogs  or  other  ani- 
mals, which  are  known  to  him  to  be  of  a  saToge  and  ferocious 
disposition,  the  owner  of  the  animals  is  accountable  for  all  the 
injury  they  may  do  to  others;  and  it  is  the  duty  of  the  owner  of 
such  animals  to  secure  them,  to  keep  them  from  doing  mischief. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded,  and  a  new  trial  awarded. 

Judfrment  reversed. 


OwNiHi  OF  Doo  in  the  habit  of  worrying  and  injuring  the  stock  of  othcr» 
who  keeps  it  with  notice  thereof,  is  liable  for  the  injury  it  commits:  IJlnck- 
Ify  V.  Emerson f  15  Am.  Dec.  383.  Sec  also  Loomts  v.  Terry,  31  Id.  306^ 
and  note,  310. 


Miller  v.  Howell. 

[1   SCAMMON,  409.] 

Action  fob  Purcuase  Price  of  a  town  lot  can  not  be  successfully  resisted 
upon  the  ground  of  the  failure  of  the  vendor  to  comply  with  his  promise 
made,  as  owner  of  the  tou-n  in  which  the  lot  was  situated,  at  the  time  of 
the  public  sale  at  which  it  was  bid  off,  to  erect  a  storehouse  in  the  to^iii 
and  to  build  a  bridge  across  a  river  that  passed  through  the  town. 

MlS&£Pa£SENTATiON8  ARE  NOT  FRAUDULENT  uuless  they  havc  bocn  made 
with  intent  to  deceive. 

Assumpsit.     The  opinion  states  the  case. 

U.  F.  Linder  and  John  S.  Orealhouse,  for  the  appellant. 

Stephen  A.  Douglass,  contra. 

By  Oonrt,  Looewood,  J.  This  was  an  action  of  assumpsit  com- 
menced on  a  promisory  note  assigned  to  Howell,  the  plaintifiT 
below,  after  it  became  due.  After  the  note  was  read  in  evidence. 
Miller,  the  defendant  below,  proved  that  the  note  was  given  aa 
the  consideration  of  the  sale  of  a  town  lot,  which  was  bid  off  by 
him  at  a  public  sale  of  lots  held  by  the  assignors  of  the  note» 
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and  that  the  defendant  reoeived  from  them  a  bond  to  convey  the 
lot  upon  the  payment  of  the  note.  The  defendant,  to  show  that 
the  eonsideiation  of  the  note  had  failed,  offered  to  prove  that 
the  payees  of  the  note,  as  proprietors  of  the  town  in  which  the 
lot  was  situated,  publicly  proclaimed,  on  the  day  of  the  sale  of 
the  lot,  that  they  would  build  a  storehpuse  in  the  town,  two 
stories  high,  forty  by  twenty-four  feet,  by  the  first  of  August 
following  the  day  of  sale;  and  that  they  would  construct  a  bridge 
across  the  Big  Macoupin  in  the  said  town.  Defendant  further 
offered  to  prove  that  the  payees  of  the  note  had  failed  to  build 
the  house  and  bridge.  To  the  reception  of  this  testimony,  the 
plaintiff  objected,  and  it  was  rejected  by  the  court.  The  re- 
jection of  this  testimony  is  assigned  for  error.  This  testimony 
was  properly  rejected.  It  did  not  tend  to  show  a  failure  of  con- 
sideration. The  consideration  of  the  note  was  the  sale  of  the 
lot  for  the  conveyance  of  which  Miller  holds  a  bond.  If  the 
payees  of  the  note  should  fail  to  convey  the  lot  at  the  time  stip- 
ulated in  the  bond,  or  if  they  had  no  title  to  the  lot  when  it  be- 
came their  duly  to  convey — either  of  these  facts  would  constitute 
a  failure  of  consideration  of  the  note. 

The  declaration  of  the  payees  of  the  note  of  their  intention  to 
bfoild  a  house  and  a  bridge  iu  the  town,  can  in  no  wise  be  said 
to  form  the  consideration  of  the  note.  Nor  did  the  eridence 
offered  amount  to  a  fraud,  because  the  defendant  did  not  also 
offer  to  prove,  that  when  the  proprietors  made  the  declarations 
of  their  intention  to  build  in  the  town,  they  did  it  deceitfully. 
It  does  not  appear  from  anything  the  defendant  offered  to  prove, 
but  that  the  proprietors  made  the  declarations  in  good  faith. 
Fraud  can  not  exist  without  an  intention  to  deceive.  As  the 
evidence  offered  did  not  tend  to  prove  either  failure  of  consider- 
ation or  fraud,  it  was  properly  overruled. 

The  judgment  is  affirmed  with  costs.    Judgment  affirmed. 

MiSBSPBESENTATiONS  TO  SB  Fraudulemt  must  be  accompanied  with  an 
intent  to  deceive:  Tone  v.  WUfian,  81  111.  533;  Weallierford  v.  FiMack,  3 
Seam.  175;  Owmgs  v.  TKami>aon,  IcL  505,  all  relying  upon  the  principal  caae. 


MnjiEB  V.  Bledsoe. 

[1  SOAlfXOH,  530.] 

Aanawa  or  the  Intxbeot  of  a  Joint  Pates  of  a  Nsootiablk  Note  oo- 
qniraa  by  the  aasignment  no  right  of  action  at  law  in  his  own  name.  lo 
caae  of  such  partial  assignmenU,  the  collection  of  the  note  mnst  be  en* 
forced  by  an  action  iu  the  uame  uf  the  original  payees.  Nor  does  it 
a£BBCt  the  role  that  the  assignee  is  himself  the  other  payee  of  the  noteb 
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Assumpsit.     The  opinion  states  the  case. 

Oowlea  and  Kmm,  for  the  plaintiff  in  error. 

Bullock  and  Keating ^  contra. 

B}  Court,  LooEwooD,  J.  This  was  an  action  of  assumpsit 
brought  in  the  court  below,  by  Bledsoe  and  Tuzpin  against 
Miller,  on  a  promissory  note.  On  the  trial  of  the  cause,  the  plaint- 
iff below  produced  and  offered  to  read  a  note  in  eyidence  to  the 
jury,  in  the  following  words,  to  wit: 

"  Lower  Alton,  111.,  April  18,  1836. 
"  Two  years  after  date,  I  promise  to  pay  to  the  order  of  M.  O. 
Bledsoe  and  B.  F.  Turpin,  two  hundred  and  eighty  dollars, 
value  received,  negotiable  and  payable  at  the  Branch  of  the 
Illinois  State  Bank  at  Alton.  Akdbew  Mduleb." 

Upon  the  back  of  which  note  there  is  in  writing  the  following 
indorsement: 

"  I  assign  my  interest  in  the  within  to  M.  O.  Bledsoe,  with* 
out  recourse  in  any  event.  B.  F.  Tubpin." 

A  witness  was  sworn,  who  testified  that  the  signature  to  said 
indorsement  was  in  the  handwriting  of  B.  F.  Turpin,  one  of  the 
plaintiffs.  To  the  reading  of  which  note  in  evidence,  the  de- 
fendant objected,  but  the  court  overruled  the  objection  and  ad- 
mitted the  note.  Other  testimony  was  offered  by  the  defendant 
and  rejected,  but  it  is  uimecessary  to  state  it,  as  it  only  tended 
to  prove  the  fact,  which  was  sufficiently  established,  that  Turpin 
had  parted  with  his  interest  in  the  note,  to  Bledsoe. 

It  is  only  necessary  for  this  court  to  decide  whether  the  note 
was  admissible  in  evidence.  At  law  a  moiety,  or  any  other  por- 
tion of  a  promissory  note,  can  not  be  so  assigned  as  to  enable  the 
assignee  to  bring  an  action  in  his  own  name  for  his  portion  of 
the  note.  Had  Turpin  assigned  his  half  of  the  note  to  a  third 
person,  that  third  person  could  not  have  united  with  Bledsoe, 
in  bringing  the  action,  for  they  woidd  have  to  sue  in  different 
capacities,  Bledsoe  as  payee,  and  the  third  person  as  indorsee. 
The  same  result  woidd  follow  if  Bledsoe  had  brought  the  action 
in  his  own  name;  he  would  have  had  to  declare  for  a  moiety  of 
the  note  as  payee,  and  for  the  remainder  as  indorsee.  This 
would  lead  to  much  confusion  and  complexity  in  pleading.  In 
order,  therefore,  to  enable  an  indorsee  of  a  note  to  bring  an 
action  in  his  own  name  as  indorsee,  the  whole  interest  in  the 
note  must  be  assigned  to  him.  The  interests  of  an  assignee  of 
part  of  a  note  would  doubtless  be  protected  in  a  court  of  law^ 
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but  the  action  must  be  brought  in  the  name  of  the  payee  or 
payees,  who  continue  to  be  the  legal  holders  of  the  note  for  the 
purpose  of  coUection.  The  indorsement  on  the  note  can  onlj 
be  regarded  as  a  private  memorandum  between  the  payees,  and 
only  vested  in  Bledsoe  an  equitable  title  to  the  money  when  col- 
lected. The  court  consequently  decided  correctly  in  receiving 
the  note  in  evidence,  and  in  rejecting  the  parol  evidence.  The 
judgment  is  aflSrmed  with  costs. 

Judgment  aflSxmed. 


CASES 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF 


INDIANA. 


Offutt  V.  Earlywine. 

(4  Blaoxfobd,  4G0.] 

SuLNDEB  IS  A  T&ANSiTORT  AcTiON,  and  inay  be  brought  in  one  state  for  word« 
spoken  in  another. 

Defendant  in  Slandeb  Pleading  the  Truth  of  the  slanderoas  words  has 
the  burden  of  proof  upon  himself  to  establish  their  truth. 

Felonious  Intent  is  Essential  to  CoNsnrnTB  a  Taking  of  another's  prop- 
erty a  larceny. 

Slander.     The  opinion  states  the  case. 

C.  B.  Smith  and  G.  H.  Test,  for  the  plaintiflf. 

J,  S.  Nevyman  and  D,  Kilgore,  contra. 

Sullivan,  J.  The  defendant  in  error  brought  his  action  of 
slander  against  the  plaintiff  in  error  in  the  Bush  circuit  court. 
The  declaration  alleges  that  the  defendant  below  charged  the 
plaintiff  with  stealing  a  horse.  The  defendant  pleaded  the  gen- 
eral issue,  and  a  special  plea  of  justification,  avemng  that  on, 
etc.,  at,  etc.,  in  the  state  of  Kentucky,  the  said  Earlywine  did 
feloniously  steal,  take,  and  ride  away  one  sorrel  horse,  the  prop- 
erty of  Edward  Linville.  Issue  on  the  first  plea,  and  the  gen- 
eral replication  de  injuria,  etc. ,  to  the  second.  The  cause  Avas 
tried  by  a  jury.    Verdict  and  judgment  for  the  plaintiff  below 

During  iJle  progress  of  the  trial,  the  plaintiff  below  introduced 
a  witness  by  whom  he  offered  to  prove,  that  the  defendant  had 
spoken  the  slanderous  words  in  the  declaration  mentioned,  in 
the  state  of  Kentucky,  to  which  the  defendant  objected,  unless 
be  would  first  prove  that  some  of  the  words  laid  in  the  decluru- 
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tion,  were  spoken  in  the  county  of  Bush.  The  court  oxerruled 
the  objection  and  admitted  the  testimony.  After  the  testimony 
was  closed,  the  defendant  moved  the  court  to  instruct  the  jury, 
that  if,  from  the  evidence,  they  believed  that  it  was  ''  just  as 
probable "  that  the  plaintiff  stole  the  horse  named  in  defend- 
ant's plea  of  justification,  as  that  he  did  not,  they  should  find 
for  the  defendant.  This  instruction  the  court  refused  to  give, 
but  instructed  the  jury  that  they  should  weigh  the  testimony, 
and  if  it  were  more  probable  from  the  evidence  that  Earlywine 
stole  the  horse  named  in  said  plea  than  that  he  did  not,  they 
should  consider  the  plea  sustained,  and  find  for  the  defend- 
ant. The  plaintiff  then  moved  the  court  to  instruct  the  jury, 
that  under  the  plea  of  justification,  the  defendant  must  prove 
that  the  plaintiff  took  the  horse  named  in  the  plea,  with  a 
felonious  intent.  This  instruction  the  court  gave,  to  which 
opinion  of  the  court  in  giving  the  last-named  instruction,  and 
refusing  the  former,  the  defendant  excepted. 

The  special  errors  assigned  are:  1.  The  court  erred  in  permit- 
ting evidence  to  be  given  of  words  spoken  in  the  state  of  Ken- 
tucky, no  evidence  of  words  spoken  elsewhere  having  been 
proved;  2.  The  court  erred  in  refusing  the  instructions  asked 
by  the  defendant,  and  in  giving  the  instruction  asked  by  the 
plaintiff. 

The  words  charged  in  the  declaration,  and  proved  to  have  been 
spoken,  are  actionable  at  common  law.  At  the  time  they  were 
spoken,  the  plaintiff  below  had  a  right  of  action  against  the 
defendant  in  the  state  of  Kentucky,  and  the  removal  of  the  par- 
ties to  this  state  did  not  divest  that  right.  The  action  is  transi- 
tory, and  the  defendant's  liability  follows  him  wherever  he  goes. 
This  point  was  expressly  settled  in  the  case  of  Stout  v.  Wood,  1 
Blackf.  71.  In  that  case  this  court  held,  that  slanderous  words, 
actionable  at  common  law,  spoken  in  another  state,  will  support 
an  action  here.  It  is  not  necessary  that  there  shotdd  be  proof 
of  the  speaking  of  the  same  or  other  slanderous  words  within 
the  county,  to  give  the  court  jurisdiction. 

In  the  instructions  given  by  the  court  to  the  jury  on  the  ap- 
plication of  the  defendant,  we  see  no  error  of  which  the  defendant 
can  complain.  Proof  that  would  raise  a  suspicion  or  probabil- 
ity merely  of  the  plaintiff's  guilt,  would  not  be  sufficient  to  sus- 
tain the  defendant's  second  plea.  The  jury  should  be  satisfied 
by  proof,  that  the  plaintiff  was  guilty  of  the  offense  set  out  in 
that  plea,  and  it  is  their  province  on  hearing  the  testimony  to 
weigh  it  and  decide  upon  it.     The  court  ought  so  to  have  in- 
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etructed  the  jury;  and  if  cither  party  is  aggrieved  by  tho  iustnic- 
tion  given,  it  is  the  plaintiff  and  not  the  defendant.  Nor  do  we 
think  the  court  erred  in  instructing  the  jury,  that  under  the  plea 
of  justification  the  defendant  must  prove,  that  the  plaintiff  took 
the  horse  named  in  the  plea*  with  a  felonious  intent.  The  plea 
admits  the  speaking  of  the  words,  but  justifies  it  because  the 
plaintiff  was  guilty  of  the  theft  charged  against  him.  The  fe- 
lonious intent  is  the  gist  of  the  offense:  it  is  the  very  issue  made 
by  the  plea.  The  defendant  maintains  that  he  had  a  right  io 
speak  the  words  laid  in  the  declaration,  because  the  plaintiff  did 
feloniously  steal,  take,  and  carry  away  the  property  therein 
named.  If  the  taking  was  not  felonious,  it  was  but  a  trespass, 
and  would  be  no  justification  for  speaking  the  words;  if  feloni- 
ous, it  is  the  ground  of  a  good  defense  to  the  action,  and  the 
defendant  having  placed  his  defense  on  that  point  should  prove  it. 

In  an  action  of  slander  for  charging  the  plaintiff  with  perjury, 
it  was  held,  on  a  plea  of  justification,  that  the  plea  muBt  be  sus- 
tained by  two  witnesses,  or  one  witness  and  strong  corroborat- 
ing circumstances:  6  Cow.  118.  So,  in  another  case  for  words 
charging  the  plaintiff  with  perjury,  it  was  held  by  this  court 
that  the  defendant,  to  support  his  plea  of  justification,  was 
bound  to  show  that  the  plaintiff  had  sworn  falsely  on  the  trial  to 
a  matter  material  to  the  issue.  If  the  matter  sworn  to  was  im- 
material, there  was  no  perjury,  and  the  charge  was  without 
foundation:  McOlemery  v.  Keller,  3  Blackf.  488.  If  in  an  ac- 
tion for  calling  the  plaintiff  a  thief,  the  defendant  should  justify 
because  the  plaintiff  had  stolen  apples  from  the  trees  in  his 
orchard,  it  is  clear  that  the  defense  would  be  insufficient,  be- 
cause the  words  import  a  charge  of  trespass  only,  and  not  lar- 
ceny. 

These  cases  are  cited  to  show,  that  a  crime  charged  against 
another  by  a  plea  of  justification  in  slander,  requires  the  same 
kind  of  proof  to  maintain  it,  that  is  necessary  to  convict  him  of 
the  crime.  Whether  the  same  strength  of  evidence  is  required, 
we  are  not  now  called  upon  to  decide. 

By  CouBT.  The  judgment  is  affirmed  with  costs.  To  be  cer- 
tified, etc. 


Felonious  Intent  u  an  Essential  Ingbxdisnt  of  Labobny:  See  SmUk 
r.  ShuUzt  ante^  3a 
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Yeates  V.  Reed. 

[4  BliACKVOBD,  46S.] 

Damages— Pboof  o7  thx  Speakih o  ov  Wosds  Slandbbous  fib  sb  cntitln 

tha  plaintiff  to  some  damageB  as  a  matter  of  right,  where  the  woids  have 

heen  neither  explained  nor  justified. 
Attdcpt  ov  thx  Husband  to  Prsyent  the  Cibculation  of  thb  Sulkdkb 

spoken  by  his  wife  can  not  be  proved,  in  mitigation  of  damageis  in  an 

action  of  slander  broaght  against  the  two. 
SuL^TDSBOus  WoBDs  Laid  AS  Spokxn  Affibmativblt  are  supported  by 

proof  that  they  were  spoken  in  answer  to  a  question. 

IXSAHITT  OF  THX  BXFXKDAITT  MAT  BB  PBOYXD  UNDXB  THX  QxirXBAL  ISBUIv 

in  an  actum  of  alander. 
Obkebal  Rkputatiok  WITH  BxspjscT  TO  Dxfxhdamt's  Sahxtt  is  inadmis- 
sible in  evidence,  where  insanity  is  sought  to  be  proved. 

RT.ATn>XB.     The  opinion  states  the  case. 

D.  KUffore,  for  the  plaintiflh. 

C7.  B.  Smiih,  contra. 

SuLUYAX,  J.  This  ivas  an  action  of  slander  brought  hj 
Beed  and  -wife  against  Yeates  and  wife.  The  declaration 
alleges,  that  the  wife  of  Yeates  charged  the  wife  of  Beed  with 
whoredom  and  adnltezy.  Plea,  not  guilty,  and  yerdict  for  the 
plaintiffB  below.  Motion  for  a  new  trial  oyermled,  and  judg- 
ment on  the  Terdict. 

On  the  trial  below,  the  defendants  asked  the  court  to  instruct 
fche  jury:  1.  That  the  plaintiflh  were  bound  to  proTe  that  some 
i>f  the  words  proved  to  have  been  spoken,  were  uttered  previously 
\o  the  conmienoement  of  the  suit;  2.  That  if  the  jury  believed 
from  the  evidence,  that  the  plaintiffs  had  sustained  no  damage 
from  the  speaking  of  the  words,  they  might  find  for  the  defend- 
ants; 3.  That  Yeates*  conduct  in  trying  to  prevent  the  circula- 
tion of  the  slanderous  words,  at  the  time  they  were  spoken  and 
afterwards,  and  his  statement  that  the  charge  was  false,  may  be 
considered  by  the  jury  in  mitigation  of  damages.  The  court  de- 
clined giving  the  instructions  as  asked,  but  instructed  the  jury 
that  some  of  the  slanderous  words  laid  in  the  declaration,  must 
be  proved  to  have  been  spoken  maliciously,  and  that  if  any  words 
were  proved  U  have  been  spoken  that  were  slanderous  in  them- 
selves, the  jury  might  infer  that  they  were  false  and  malicious; 
that  the  jury  diould  take  all  the  curcumstances  of  the  case  into 
their  consideration  in  determining  the  malice;  that  they  must 
believe  from  the  evidence  that  the  slander  was  uttered  before 
the  commencement  of  the  suit;  and  that  if  it  was  so  doubtful 
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whethi  r  the  words  were  uttered  before  the  commenoement  of  the 
suit  that  they  could  not  determine  that  fact,  they  should  find 
for  the  defendants. 

It  further  appears  from  the  bill  of  exceptions,  that  about  the 
time  of  the  commencement  of  the  suit,  Mrs.  Yeates  was  seen  cry- 
ing; that  she  was  asked  by  a  witness  in  the  case  why  she  was 
crying;  and  that  in  reply  to  that  question,  she  uttered  the  words 
laid  in  the  declaration.  To  this  testimony  the  defendants  ob- 
jected, because  the  words  were  spoken  in  answer  to  a  question, 
and  the  words  in  the  declaration  were  laid  as  spoken  affirma- 
tively. The  court  overruled  the  objection  and  admitted  the  tes- 
timony, to  which  the  defendants  excepted.  The  defendants  then 
offered  to  prove  in  mitigation  of  damages,  that,  at  the  time  of 
apeaking  the  words,  Mrs.  Yeates  was  considered  by  all  her  neigh- 
bors to  be  laboring  under  mental  derangement,  but  the  court  re- 
fused the  testimony,  to  which  the  defend£^nts  also  excepted.  The 
plaintiffs  in  error  contend  that  the  court  erred  in  admitting  the 
testimony  objected  to  by  them,  and  in  refusing  the  testimony 
they  offered,  and  that  the  court  also  erred  in  the  instruction 
given  to  the  jury,  and  in  refusing  the  instructions  asked. 

The  first  instruction  asked  by  the  defendants  was  given  by  the 
court.  The  second  and  third  were  refused,  and  we  think  the 
court  committed  no  error  in  refusing  them.  If  the  words  spoken 
are  actionable  of  themselves,  the  natural  consequence  is  that 
damage  has  or  will  accrue  to  the  person  concerning  whom  they 
were  spoken.  The  plaintiff  is  not  bound  to  show  by  proof  that 
he  has  sustained  actual  damage,  nor  is  he  required  in  such  cases 
to  be  prepared  to  rebut  by  proof  testimony  tending  to  show  that 
he  has  sustained  none.  By  proving  the  actionable  words  he 
maintains  the  issue  on  his  part;  and  the  jury,  unless  the  speak- 
ing of  the  words  be  explained  or  justified,  is  bound  to  give  dam- 
ages to  some  extent. 

The  efforts  of  Yeates  to  prevent  the  circulation  of  the  slander, 
however  laudable  on  his  pEurt,  can  in  no  wise  mitigate  the  guilt 
of  his  wife.     This  we  think  too  manifest  to  need  further  remaik. 

Nor  do  we  think  the  court  erred  in  overruling  the  objection, 
of  the  defendants  below  to  the  testimony  offered  by  the  plaint- 
iffs. Slanderous  words  should  be  stated  as  they  were  uttered, 
and  if,  in  reply  to  a  question,  they  were  spoken  affirmatively, 
they  should  be  laid  affiimatively  in  the  declaration.  But  when 
they  are  uttered  in  the  form  of  a  question,  they  will  not  be  admit- 
ted in  support  oi  a  declaration  charging  them  to  have  been  spokeu 
affirmatively,  because,  says  the  court  in  the  case  of  Barnes  v.  Hol- 
hway,  8  T.  B.  150,  there  is  often  a  n:iaifest  distinction  between 
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the  same  idea  conTeyed  by  words  spoken  affiimativelyy  and  put 
interrogatiTely.     If  the  words  had  been  spoken  in  reply  to  a 
question  by  the  phuntiffs,  put  with  a  design  to  procure  their 
utterance  for  the  purpose  of  suing  the  defendants,  the  plaintiffs 
could  have  maintained  no  action  for  words  so  spoken,  because, 
**  they  can  not  afterwards  complain  of  that  as  an  injury  which 
they  have  Toltintarily  occasioned."    The  latter  principle  was 
acknowledged  by  this  court  in  the  case  of  Gordon  v.  Sjyencer,  2 
Blackf .  286.     It  has  no  application,  howeyer,  to  the  case  before 
us.     The  question,  in  reply  to  which  the  slanderous  words  in 
the  present  case  were  uttered,  was  not  put  by  the  contrivance  of 
the  plaintiffs,  nor  did  the  witness  ask  any  question  in  reference 
to  Mrs.  Heed  or  her  character;  but  in  reply  to  the  general  ques- 
tion as  to  the  cause  of  her  grief,  she  spoke  the  words  laid  in  the 
declaration  and  affirmed  them  to  be  true.     We  think  the  count 
was  well  supported  by  the  proof. 

The  last  point  made  by  the  plaintiffs  is,  that  the  court  below 
erred  in  refusing  the  general  opinion  of  the  neighbors  as  proof 
that  Mrs.  Yeates,  at  the  time  of  speaking  the  words,  labored  im- 
der  mental  derangement.    Under  the  general  issue  in  slander, 
the  insanity  of  the  defendant,  at  the  time  of  speaking  the  words, 
may  be  given  in  evidence.    The  proof  will  be  received  in  excuse 
or  in  mitigation  of  damages,  according  to  the  circumstances  of 
the  case:   Dickinson  v.  Barber,  9  Mass.  225  [6  Am.  Dec.  58]. 
And  it  may  be,  that  partial  mental  derangement  on  the  subject 
to  which  the  words  relate,  may  also  be  given  in  evidence  under 
the  general  issue:  Homer  v.  MarshalVs  Adm'x,  5  Munf.  466. 
But  these  are  facts  that  must  be  proved  as  other  facts  are  proved. 
Neighborhood  reports  or  neighborhood  rumors  are  not  sufficient 
to  prove  either.     Such  testimony  would  confuse  rather  than  en- 
lighten the  jury.     Some  facts,  from  their  nature,  can  be  proved 
in  no  other  way  than  by  reputation,  but  insanity,  if  it  exists, 
may  be  established  by  direct  proof.    We  see  no  error  in  the  rec- 
ord on  which  to  reverse  this  case. 

By  GouBT.    The  judgment  is  affirmed  with  costs.    To  be  cer- 
tified, etc. 


Ko  Pboov  07  Dauaom  is  RsQUism  where  worda  Actionable  per  se  are 
proved:  Oilman  r.  Lowell,  2i  Am.  Deo.  96. 

Iv  Slakdeb  thb  Substance  of  the  words  only  need  be  proved:  Commone 
T.  Waliere,  27  Am.  Dec.  635,  where  it  was  held  that  proof  that  defendant 
■aid  to  plaintiff,  "Are  you  not  afraid,  as  you  have  perjured  yourself?"  sus- 
tained the  allegation  that  the  former  said  to  the  latter,  "  You  are  perjured." 

MmoATiON  OF  DAMAOSSt  what  may  be  proved  in:  See  Oilman  v.  Lo%mU^ 
24  Am.  Dec  96^  and  note. 
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Babeeloo  v.  Randall. 

[4  BlaOSVOBD,  476.] 
WlIKBETEB  A  OOUBT  OF  InVBBIOB  AND  LIMITED  JUBISDICTIOK  iflmies  prooeos 

in  ezoefls  of  its  authority,  its  judge,  together  with  the  party  at  whose 
instance  he  has  acted,  is  a  trespasser  with  respect  to  all  acts  done  in  exe- 
cution thereof. 
An  Inferior  Coubt  Enabled  by  Statute  to  Issue  Certain  Pbogbss 
after  performance  of  prerequisites  established  by  the  statute,  acts  in  ex- 
cess of  jurisdiction  if  it  issues  the  process  without  those  prereqniaiies 
having  been  performed.  Thus  where  a  statute  enables  a  justice  of  the 
peace  to  issue  a  writ  of  domestic  attachment  upon  the  filing  of  a  pre- 
scribed bond  by  the  party  applying  for  the  writ,  the  justice  acts  in  ex- 
cess of  jurisdiction  if  he  issues  the  writ  without  the  bond  having  been 
furnished,  and  is  liable  as  a  trespasser  for  the  acts  done  under  the  writ^ 

TsE8PA8B  de  bonis  asporiaiis.     The  opinion  states  the  case. 
C.  B.  Smith,  for  the  appelhint. 
C  H.  Test  and  J.  Perry,  contra. 

Sullivan,  J.  This  was  an  action  of  trespass  de  bonis  as- 
portatis.  The  defendants  severed  in  their  pleas.  Randall 
pleaded  that  on  the  sixth  of  September,  1836,  at,  etc.,  the 
defendant,  Kay,  appeared  before  him,  the  said  Randall,  then 
and  there  being  an  acting  justice  of  the  peace  in  and  for  the 
county  of  Rush,  and  made  and  £ded  his  affidavit,  stating,  among 
other  things,  that  the  said  Barkeloo  was  justly  indebted  to  said 
Kay  in  the  siun  of  fifty  dollars,  etc.,  and  that  Barkeloo  so  con- 
cealed himself,  that  the  ordinary  process  of  law  could  not  be 
served  upon  him,  etc.,  whereupon  said  Randall  issued  his  writ 
of  domestic  attachment  directed  to  a  constable  of  the  proper 
county,  commanding  him  to  attach  the  goods  and  chattels  of 
said  Barkeloo;  that  the  writ  was  delivered  to  the  proper  officer, 
and  by  virtue  thereof  the  goods  and  chattels  named  in  the 
declaration  were  duly  attached,  etc.  Kay  also  pleaded  that  on, 
etc.,  at,  etc.,  he  appeared  before  said  Randall,  then  and  there 
beihg  an  acting  justice  of  the  peace  in  and  for  Rush  couniy, 
and  made  and  filed  an  affidavit  stating,  among  other  things, 
that  said  Barkeloo  was  justly  indebted  to  him,  said  Kay,  in  the 
simi  of  fifty  dollars,  etc.,  and  that  Barkeloo  so  concealed  him- 
self that  the  ordinary  process  of  law  could  not  be  served  upon 
him;  that  said  Randall  thereupon  issued  a  writ  of  domestic 
attachment  directed  to  a  constable  of  the  county,  commanding 
him  to  attach  the  goods  and  chattels  of  Barkeloo;  that  said  writ 
was  dtdy  delivered,  etc.,  and  the  goods  and  chattels  of  -the 
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plaintiff  in  tLe  declaration  mentioned,  were  by  virtue  thereof 
attached;  which  is  the  same  taking,  etc.  The  defendants  also 
pleaded  the  general  issue. 

To  the  special  pleas  of  the  defendants  the  plaintiff  replied, 
that  the  said  Eay  sued  out  the  Tmt  of  attachment,  and  said 
Randall  issued  the  same,  without  any  bond  being  filed  by  Kay, 
as  required  by  law,  conditioned  for  the  due  prosecution  of  the 
writ  of  attachment,  and  for  the  payment  of  all  damages  that 
might  be  sustained  by  the  plaintiff,  if  the  proceedings  of  Kay 
in  the  attachment  should  be  wrongful  and  oppressive.  These 
replications  were  by  the  court  below,  on  general  demurrer,  ad- 
judged bad;  and  final  judgment  was  given  for  the  defendants; 
whereupon  the  plaintiff  appealed  to  this  court. 

The  first  section  of  the  act  authorizing  domestic  attachments 
provides,  that  when  any  person  shall  so  abscond  or  conceal  him- 
self that  the  ordinary  process  of  law  can  not  be  served  upon 
him,  it  shall  and  may  be  lawful  for  his  creditor  or  creditors,  to 
appear  before  a  clerk  of  the  circuit  court  or  justice  of  the  peace, 
and  make  oath  to  that  fact,  and  that  the  defendant  is  justly  in- 
debted to  affiant,  etc. ;  and  upon  filing  such  affidavit,  and  his 
bond  with  surety  in  double  the  sum  demanded,  payable  to  the 
defendant,  and  conditioned  for  the  due  prosecution  of  the  writ 
of  attachment,  and  the  payment  of  all  damages  that  may  be  sus- 
tained by  the  defendant,  if  the  proceedings  thereon  shall  be 
wrongful  and  oppressive,  a  writ  of  domestic  attachment  shall 
issue.  By  the  second  section  of  the  act,  each  and  every  justice 
of  the  peace  before  whom  such  affidavit  and  bond  shall  be  filed, 
is  authorized  and  required  to  issue  a  writ  of  domestic  attach- 
ment. 

The  questions  made  for  our  consideration  are:  1.  Was  the 
filing  of  the  bond  an  indispensable  requisite  to  give  the  justice 
of  the  peace  jurisdiction?  and  2.  Whether  the  action  should 
not  have  been  case  instead  of  trespass  ? 

When  courts  of  special  and  limited  jurisdiction  exceed  their 
rightful  powers,  the  whole  proceeding  is  coram  non  judice;  and 
all  concerned  in  such  void  proceedings  are  liable  to  an  action  by 
the  party  injured.  In  EUioU  v.  Peirsol,  1  Pet.  (U.  S.)  340, 
it  is  said  that  if  a  court  act  without  authority,  its  judgments  and 
orders  are  regarded  as  nullities.  They  are  not  only  voidable 
but  void.  And  in  Wise  v.  Withers,  3  Cranch,  331,  it  is  acknowl- 
edged to  be  a  principle,  that  a  decision  of  such  a  tribunal  in  a 
case  clearly  without  its  jurisdiction,  can  not  protect  the  officer 
who  executes  it;*  but  that  the  court  and  the  officers  are  all  tres- 
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pass^^rs.     It  is  only  while  they  act  witldii  the  anthoriiy  conferred 
upon  them,  that  the  law  throws  its  protection  around  them. 
An  excess  of  jurisdiction,  as  for  instance  issuing  a  warrant  to 
apprehend  without  information  on  oath,  will  render  the  justice 
liable:  VosburghY,  Welch,  11  Johns.  176.     And  where  there  is 
an  indispensable  requisite  to  bring  his  official  power  into  action, 
and  that  requisite  be  not  complied  with,  his  acts  are  null  and 
void,  and  the  justice  of  the  peace,  and  the  party  procuring  the 
act  to  be  done,  are  liable  to  the  party  injured  in  an  action  of 
trespass:  1  Baldw.  571.     Where  a  party  procures  an  inferior 
magistrate  to  exceed  his  jurisdiction,  and  extend  his  powers  to 
a  case  to  which  they  can  not  lawfully  be  extended,  he  becomes 
a  trespasser,  and  is  amenable  to  the  party  injiu-ed:  Curry  v. 
Pringle,  11  Johns.  444.     In  the  case  of   Gold  ads.  Bissellj  I 
Wend.   210,  it  is  held,  that  in  cases  where  a  summons  is  tho 
regular  process,  a  warrant  without  oath  is  irregular  and  void. 
Without  the  oath,  the  justice  has  no  jurisdiction  over  the  person 
of  the  defendant,  and  all  parties  concerned  in  an  arrest  under 
such  process  are    trespassers.     In    Vosburgh  v.    Welch,   above 
cited,  which  was  an  action  of  trespass  brought  against  a  justice 
of  the  peace  for  issuing  an  attachment  against  the  goods  of  the 
plaintiff,  as  an  absconding  debtor,  without  legal  proof  of  tbo 
fact  of  concealment  as  required  by  the  statute,  it  was  held  that 
if  a  justice  issues  his  attachment  without  oath,  he  must  be  con- 
sidered as  issuing  it  without  authority,  and  is  liable  in  an  action 
cf  trespass  de  bonis  asportatis.    Nimierous  cases  might  be  adduced 
to  show,  that  where  a  court  of  inferior  and  limited  jurisdiction 
acts  without  authority,  or  exceeds  the  authority  conferred  upon 
it,  the  court,  the  parties,  and  the  officers  who  execute  the  de- 
cision, are  all  trespassers. 

If  in  the  present  case,  no  affidavit  had  been  £led  as  I'equired 
by  the  statute,  it  would  not  have  been  pretended,  but  that  tbo 
justice  of  the  peace  who  issued  the  writ  by  which  the  property 
of  the  defendant  was  attached,  and  the  party  who  procured  it  to 
be  issued,  were  trespassers.  Why  may  the  bond  be  dispensed 
with,  and  not  the  affidavit?  The  statute  places  both  on  the 
same  footing,  and  expressly  provides  that  when  both  are  filed, 
the  justice  of  the  peace  shall  be  authorized  to  issue  the  writ. 
Our  view  of  the  law  therefore  is,  that  a  j?istice  of  the  peace  who 
issues  a  ^vl*it  of  domestic  attachment,  by  which  the  property'  of 
an  absconding  debtor  is  attached,  without  requiring  a  bond  to 
be  first  filed  according  to  the  statute,  and  the  party  who  procures 
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Bach  ^nit  to  be  issued  without  first  filing  his  bond,  aie  trespass- 
ers, and  as  such  liable  to  the  injured  party. 

By  CouBT.     The  judgment  is  reyersed  ^th  costs.    Cause  re- 
manded, etc. 


Judicial  Liabiutt. — A  magistrate  who  iasaes  a  search  wanant,  the  pre- 
liminary  requisites  being  omitted,  acts  coram  nonjudice^  and  is  liable  in  tres- 
pass to  the  party  injured:  Grumon  v.  Raymond,  6  Am.  Dec.  200;  Flack  ▼. 
Harrvu/lon^  12  Id.  170.  Generally  all  acts  of  an  inferior  magistrate  done  in 
excess  of  his  jurisdiction  render  him  liable  in  trespass:  Adkins  v.  Bra»r,  15 
Id.  264;  Kelijf  ▼.  Jiembert^  18  Id.  6^.  But  errors  of  judgment  will  not  ren- 
der the  inferior  magistrate  liable  for  injuries  thereby  occasioned:  Btid  ▼. 
Hoodf  10  Id.  582.  As  to  the  liability  of  judges  of  superior  courts,  see  YoUb 
T.  LcBuUg,  6  Id.  290,  and  note,  303. 


Foley  v.  Cowgill. 

[5  Blacktobo,  18.] 
Tbxbx  oak  be  no  Dkliyeby  as  ax  Escrow  of  a  Dbbd  to  tiis  Obuokb 
therein,  but  in  all  such  cases  the  condition  upon  which  the  deed  was  to 
take  effect  is  a  nullity,  and  the  delivery  is  absolute. 

MraRETRSSXirrATIONS  AS  TO  THE  VaLUE  OR    QnA>Tmr  OF  A  COMMOPITT  in 

market,  where  correct  information  on  those  subjects  is  equally  within 
the  power  of  both  parties  to  a  contract  which  is  induced  thereby,  does 
not,  in  contemplatioQ  of  law,  oonstitute  fraud. 
Parol  Evidence  is  Inadmissible  to  Vary  the  Terjcs  of  a  written  agree- 
ment. 

Covekaht.    The  opinion  states  the  case. 

J.  L.  Ketcham  and  (7.  P.  Hester^  for  the  plaintiff. 

T.  A.  Howard,  A,  Kinney,  and  if.  Htdeti,  contra. 

Dewet,  J.  This  was  an  action  of  covenant.  The  declaration 
contains  two  counts.  The  first  alleges  that  the  defendant 
covenanted  to  deliver  to  the  plaintiff  from  eight  to  fifteen 
hundred  fat  hogs,  at  a  certain  time  and  place;  for  which  the 
plaintiff  agreed  to  pay,  on  delivery,  at  specified  prices  according 
^to  their  weight;  that  the  plaintiff  was  ready  at  the  time  and 
place  to  receive  and  pay  for  them,  but  that  the  defendant  did 
not  deliver,  or  offer  to  deliver  them  at  the  time  and  place  des- 
ignated, or  at  any  other  time  or  place,  and  that  he  had  noti- 
fied the  plaintiff  some  time  before  that  he  wotdd  not  deliver 
them,  but  would  break  his  contract.  The  second  count  is  in 
substance  the  same  as  the  first,  setting  out  the  contract  ver^ 
batim,  and  omitting  the  averment  of  the  previous  notice  given 
by  the  defendant,  that  he  would  not  perform  his  covenant. 

Am.  Dae.  Vok  XXXII— A 
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The  defendant  pleaded  sevexal  pleas.  His  second  plea  al- 
leges, that  the  deed  of  covenant  in  the  declaration  mentioned 
was  delivered  to  the  plaintiff  as  an  escrow,  setting  out  the 
contingency  on  which  it  was  to  become  binding  on  the  de- 
fendant, which,  it  is  averred,  had  never  happened,  and  con- 
cluding that  therefore  the  covenant  was  not  his  deed. 

The  substance  of  the  third  plea  is  as  follows,  that  at  the 
time  of  making  the  covenant,  the  plaintiff  was  a  large  dealer 
in  pork,  well  acquainted  with  its  value,  and  with  full  knowl* 
edge  that  its  price  was  then  increasing  in  the  various  markets 
of  the  United  States;  that  he  also  knew  the  defendant  i^vas, 
from  his  age,  a  man  of  retired  habits  and  ignorant  of   the 
value  of  pork  and  of  the  probable  rise  in  the  price  of  that  com- 
modity; that  the  plaintiff,  after  professing  great  fjciendship  for 
the  d^endant,  solicitude  for  his  welfare,  and  confidence  in  bia 
integriiy,  expressed  a  wish  to  unite  with  him  in  the  purchase  of 
a  large  number  of  hogs;  that  to  induce  the  defendant  to  enter 
into  the  speculation,  and  make  the  contract  declared  on,  the 
plaintiff  repeatedly  assured  the  defendant  that  hogs  were  abun- 
dant, and  could  be  purchased  readily  for  two  dollars  or  two  dol- 
lars and  fifty  cents,  per  one  hundred  weight,  and  that  if  the  de- 
fendant could  not  purchase  them  at  those  rates  he  would  give  up 
the  contract  to  him  at  any  time;  that  the  defendant  confiding  in 
these  professions  and  representations,  and  relying  upon  the  prom- 
ise of  tho  plaintiff  to  give  up  the  contract,  executed  the  same;  the 
plea  then  alleges  that  hogs  were  very  scarce,  and  of  much  greater 
value  than  two  dollars  and  fifty  cents  per  one  hundred  weight, 
to  wit,  of  the  value  of  six  dollars,  and  that  they  soon  afterwards 
became  still  more  valuable,  so  that  it  was  with  difficulty  they 
could  be  had  at  any  price;  that  this  state  of  things  continued 
until  after  the  period  when   the  contract  was  to  have  been 
performed;  that  the  plaintiff  knew  the  above  representations  by 
him  made  to  be  false,  and  that  the  defendant  believed  them  to 
be  true. 

The  fifth  plea  is  the  same  in  substance  as  the  third. 

The  plaintiff  demurred  to  these  three  pleas.  The  demurrer  to 
the  first  was  sustained,  and  those  to  the  other  two  were  over^ 
ruled.     Final  judgment  for  the  defendant. 

The  plea  alleging  the  delivery  of  the  covenant  to  the  plaintifl 
himself  as  an  escrow  is  bad,  and  the  demurrer  to  it  was  properly 
sustained.  A  deed  may  be  delivered  to  a  stranger  to  take  effect 
upon  a  condition  to  be  subsequenUy  performed;  but  if  it  be  de- 
livered to  the  obligee  upon  such  contingency  the  condition  is  a 
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nullity,  and  the  deliveiy  absolute:  Hob.  2i6f  Thoroughgood^B 
case,  9  Co.  136;  Co.  lit.  36  a;  2  Thorn.  Co.  190,  and  n.  15; 
Cro.  Eliz.  620;'  Id.  884;»  2  Stark  Ev.  271;  Shep.  Touch.  59; 
Fais^nks  v.  Meical/y  8  Mass.  230. 

The  only  parts  of  the  third  and  fifth  pleas  entitled  to  notice, 
are  the  allegations  that  the  plaintiff  made  false  representations 
as  to  the  Talue  and  quantity  of  hogs  in  market,  and  that  he 
promised  to  deliver  up  the  covenant  provided  the  defendant 
could  not  purchase  them  at  certain  prices.  However  justly  the 
moralist  may  censure  the  address  sometimes  resorted  to  by  men 
of  keen  business  habits  to  effect  advantageous  contracts,  mis- 
representations as  to  the  value  or  quantiiy  of  a  commodity  in 
market,  when  correct  information  on  those  subjects  is  equally 
within  the  power  of  both  contracting  parties  with  equal  diligence, 
do  not  in  contemplation  of  law  constitute  fraud:  Chit.  Con. 
113,  223.  Indeed,  the  extent  of  supply  and  demand  relative  to 
an  article  of  commerce,  upon  which  its  value  principally  depend^, 
is  in  a  great  measure  a  matter  of  opinion,  upon  which  different 
minds  may  form  different  conclusions;  to  deprive  the  better  in- 
formed, more  enterprising,  and  more  cautious  party  of  the  benefit 
of  his  contract,  on  account  of  representations,  of  the  correctness 
of  which  the  other  party  ought  to  judge  for  himself,  would  tend 
more  to  encourage  ignorance,  sloth,  and  recklessness,  than  to 
repress  dishonesty. 

The  averment  as  to  the  conditional  promise  of  the  plaintiff  to 
give  up  the  contract,  is  an  attempt  to  vary  the  terms  of  the  cov- 
enant by  parol  matter,  and  clearly  inadmissible.  The  third  plea 
is  also  objectionable  in  professing  to  answer  the  whole  declara- 
tion, when  in  fact  it  embraces  only  the  second  count.  We 
think  the  circuit  court  erred  in  overruling  the  demurrer  to  the 
third  and  fifth  pleas. 

By  CouBT.  The  judgment  is  reversed  with  costs.  Cause  re- 
manded, etc. 


MissEPKisxNTATiON,  TU£  Falsitv  of  wlilch  might  bave  been  discovered  by 
tbe  ezerciae  of  proper  diligence,  will  not  invalidate  a  sale:  Williams  v.  Ilicks^ 
19  Am.  Deo.  603  and  note. 

1.  BB^/trd  ▼.  Parker.  Ji,  Wkj/ddom't  coie.  t.  WUXimiM  T.  Grtffk 
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Mabtin  v.  Buss. 

[6  Blaostobd,  85.] 

Wbxthsb  a  Riveb  is  Navigable  is  a  question  of  fact,  that  in  no  manner  dd^ 
pends  upon  whether  or  not  the  legislature  has  declared  the  river  nar- 
igable. 

Loss  Caused  bt  a  Permanent  Ibipbdiment  Laid  acboss  a  Nayioabl» 
RiYXB  is  chargeable  to  the  person  who  has  placed  it  there,  though  tb^ 
loss  happened  in  an  attempt  to  pass  property  which  was  being  taken 
down  the  river,  across  the  impediment,  which  it  was  known  to  the  per^ 
son  attempting  must  result  in  loss. 

Case  is  the  Proper  Rkmedt  for  injuries  occasioned  by  the  obstruction  of  » 
highway. 

Case.     The  opinion  states  the  case. 

B.  A.  Lockwood  and  H.  Cooper ^  for  the  plaintifb. 

/.  Naylor,  contra. 

*  Dewet,  J.  This  was  an  action  on  the  case  for  obstructmg 
Eel  liver  by  a  mill-dam,  in  consequence  of  which  Bliss,  the 
plaintiff  below,  lost  a  quantity  of  timber  which  he  was  floating 
to  market.  The  declaration  alleges  Eel  river  to  be  a  navigable 
stream  and  public  highway.  Flea,  the  general  issue.  Verdict 
for  plaintiff,  motion  in  arrest  of  judgment  overruled,  and  flnal 
judgment  on  the  verdict. 

The  alleged  errors  consist  in  the  refusal  of  the  circuit  court 
to  give  the  following  instructions  to  the  jury  on  the  motion  of 
the  defendants  below,  and  in  overruling  the  motion  in  arrest  of 
judgment: 

1.  That  as  neither  the  territorial  nor  state  legislature  had  ever 
declared  Eel  river  navigable,  the  plaintiff  was  not  entitled  to 
recover. 

This  charge  was  properly  refused  by  the  court.  The  naviga- 
bleness of  Eel  river  was  one  of  the  facts  put  in  issue  by  the 
pleadings,  and  its  existence  was  correctly  left  to  the  jury  upon 
the  evidence  before  them.  Nature  is  competent,  we  should 
imagine,  to  make  a  navigable  river  without  the  help  of  the 
legislature. 

2.  That  if  the  loss  of  the  plaintiff's  timber  upon  the  dam  of 
the  defendants  was  occasioned  by  its  being  '*  a  raft  of  long  logs,'' 
which  the  plaintiff  himself  believed  he  could  not  float  over  the 
dam,  he  was  not  entitled  to  sustain  his  action. 

We  do  not  consider  this  instruction  as  involving  the  question,, 
whether  a  person  who,  by  the  unlawful  act  of  another,  has  re* 
ceived  an  injury  which  he  might  have  avoided  by  prudent  con* 
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duct,  can  sustain  an  action  for  such  injuiy;  but  that  it  amounts 
simply  to  this — that  if  the  length  of  the  plaintiff's  timber  was 
such,  and  so  beheyed  to  be  by  him,  that  it  could  not  pass  the 
dam,  when,  had  it  been  shorter,  it  might  have  floated  over  it  in 
safely,  he  was  not  entitled  to  recover  against  the  defendants  for 
the  loss  of  his  timber  occasioned  by  their  obstruction  of  the 
navigation  of  the  river. 

The  court  committed  no  error  in  refusing  this  instruction. 
The  plaintiffs  right  of  action  did  not  depend  upon  the  shape, 
dimensions,  or  quantity  of  his  timber,  but  upon  ihe  fact  of  loss 
of,  or  injury  to,  his  property  such  as  it  was,  occasioned  by  an 
impediment  to  the  navigation  of  the  stream  erected  by  the  de- 
fendants. Nor  could  the  plaintiff's  belief  or  opinion  as  to  the 
practicability  of  passing  the  mill-dam  with  hir  property  affect 
the  responsibiliiy  of  the  defendants  for  such  loss  or  injuiy. 
The  obstruction  might  have  been  so  complete  as  to  render  it 
certain  that  no  description  of  property  could  pass  it.  Had  such 
been  the  &ct,  and  the  plaintiff  perfectly  aware  of  it  before  he 
<^mmitted  his  timber  to  the  river,  it  will  scarcely  be  seriously 
contended  that  it  could  constitute  a  good  defense  to  an  action 
for  an  injury  caused  by  such  obstruction.  Gould  such  a  de- 
fense avail,  it  would  be  easy  to  destroy  the  navigation  of  many 
rivers  with  impunity. 

3.  That  " case '' would  not  lie  ''for  obstructing  a  highway, 
unless  the  highway  be  such  in  the  common  law  sense  of  the 
term." 

We  think  this  charge  too  was  rightly  refused.  If  there  be  dnj 
highway  which  is  not  such,  *'  in  the  common  law  sense  of  the 
term,"  we  know  of  no  reason  why  an  action  on  the  case  will  not 
lie  for  an  injury  occasioned  by  unlawfully  obstructing  it.  Nor 
does  the  record  show  any  evidence  which  could  render  this  in- 
struction pertinent,  however  various  may  be  the  meanings  of  the 
term  highway. 

In  support  of  the  motion  in  arrest  of  judgment,  it  is  urged  that 
the  declaration  contains  no  averment  that  Eel  river  was  navigable 
at  the  place  where  the  mill-dam  was  erected.  Whether  this  objec- 
tion, were  it  founded  in  truth,  could  be  sustaiaed  after  verdict 
need  not  be  decided,  as  we  think  the  averment  is  substantially 
made. 

By  CJouBT.  The  judgment  is  affirmed  with  five  per  cent,  dam- 
ages and  oosts. 
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Case  et  al.  v.  Woolley. 

[6  Dana,  17.] 

Pabtiks  to  a  Bill  to  Enforce  a  Lien  should  inclade  all  the  owners  of 
the  subject  of  the  lien;  but  the  non-joinder  of  one  of  the  owners  ceMSt 
to  be  objectionable  if  the  lien  is  released  and  no  decree  is  made  affect* 
ing  his  interest. 

Actual  Notice  to  the  Master  of  a  Boat  of  the  existence  of  a  lien  against 
it,  operates  as  constructive  notice  to  its  owners. 

If  Creditors  Who  Libel  a  Boat  have  no  Notice  of  a  pre-existing  lien, 
a  purchaser  uader  their  judgment  becomes  subrogated  to  thair  xighta, 
and  acquires  title  free  of  such  lien  though  he  had  actual  notioe  of  it. 

District  Court  of  the  United  States  is  of  special  and  limited  jurisdic- 
c  tion,  and  its  judgment  will  be  deemed  void  unless  the  record  shows  that 
it  had  jurisdiction. 

Maritime  Jurisdiction  is,  by  the  constitution  and  laws  of  the  United 
States,  vested  in  its  district  courts,  concurrently,  however,  with  the 
common  law  courts,  in  cases  wherein  the  common  law  remedy  is  adequate 
and  proper. 

A  Civil  Maritime  Case  arises  on  the  sea,  or  from  some  act  or  contract 
pertaining  to  its  commerce  or  navigation. 

A  CrviL  Case  Arising  where  the  Tide  Ebbs  and  Flows,  though  with- 
in a  county,  is  a  case  of  maritime  or  admiralty  jurisdiction,  within  the 
meaning  of  our  national  constitution  and  laws. 

A  Maritime  Claim  for  Services  must  show  that  such  services  were  wholly 
or  essentially  performed  where  the  tide  ebbs  and  flows. 

Master  of  Vessel  has  no  Lien  for  his  Services  by  the  maritime  law. 

An  Account  for  Supplies  Furnished  a  Vessel  at  a  place  where  the  tide 
ebbs  and  flows  is  a  maritime  claim. 

Though  a  Libel  Filed  be  not  for  a  Maritzmx  Lien  and  therefore  not 
Buflicient  to  give  the  admiralty  court  jurisdiction,  such  oourt  will  acquire 
jurisdiction  if  another  libel,  filed  by  an  intervening  party,  be  for  a 
maritime  claim. 
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JcKisDicmoif  IS  Pkbsoham  as  well  as  in  rtm  is  Tested  in  the  maritiineooiirte 
of  the  United  States. 

Seamex  or  Mailekxbs,  other  than  the  master,  are  entitled  to  a  lien  on  tho 
vessel  for  services  rendered  on  the  high  seas,  or  where  the  tide  ebbs  and 
flows. 

Lie:;  for  Rkpairs  I>02sb  or  Sitfpubs  Furnished  a  maritime  vessel  in  a 
foreign  port,  is  implied  by  the  law  of  the  United  States. 

A  Hoke  Port  is  any  port  in  which  the  owner  liappens  to  be  with  his  vessel; 
bnt,  in  England,  a  home  port  is  any  port  within  the  jurisdiction  of  the 
oommcm  law  coarts  of  that  island,  if  the  owner  resides  in  that  oonntry. 

Lien  for  Repairs  Dons  or  Supplies  Furnished  to  a  Vessel  does  not  exist 
if  the  owner  was  present  at  the  port  when  and  where  the  repairs  were 
made  or  snpplies  furnished. 

Where  Court  has  Jurisdiction  in  Personaai,  its  decree  will  be  presumed 
valid,  and  will  not  be  deemed  void  because  it  orders  a  sale  of  the  prop- 
erty as  in  proceedings  tit  rem.  Though  no  lien  existed,  a  decree  of  sals 
made  when  all  the  owners  are  before  the  court,  is  binding  on  them  and 
will  transfer  title  if  the  property  be  sold  in  pursuance  thereol 

Duncan,  for  the  appellants. 

The  appelleo  for  himself. 

By  Court,  Bobsbtsoiv,  C.  J.  A.  R.  WooUej,  whose  slave, 
named  William  Gorden,  had,  without  his  consent,  been  taken 
(in  violatLon  of  the  statutes  of  iMs  state,  of  1824, 1  Stat.  L.  259» 
260),  on  board  the  steamboat  Lancaster,  from  Louisville  in 
Kentucky,  the  place  of  his  residence,  to  New  Orleans,  whence 
he  had  fled  to  some  place  unknown,  so  as  to  have  escaped  vigi- 
lant search  and  inquiiy  after  him,  proceeded  by  bill  in  chancery 
in  the  chancellor's  court  for  the  said  city  of  Louisville,  to  attach 
the  said  boat,  for  the  purpose  of  subjecting  it  to  the  lien  given 
by  the  said  statutes  for  the  damages  which  he  had  sustained. 

Wilson  W.  Hinkle,  who  was  made  a  defendant,  admitted  that 
he  was  owner  of  the  boat  at  the  time  of  the  alleged  abduction, 
but  averred  that  one  Grooms  was  master,  and  in  receiving 
William  Gk>rden  on  board,  as  a  freeman,  had  acted  without  his 
knowledge  or  authority.  And  it  appearing  that  Charles  H. 
Hcnshaw,  who  had  bought  the  boat  at  New  Orleans  under  an 
order  of  sale  by  the  judge  of  the  United  States  court  for  the 
eastern  district  of  Louisiana,  made  between  the  abduction  of 
the  slave  and  the  filing  of  the  bill,  on  the  libel  of  Joseph  Heed, 
as  clerk  for  said  boat,  and  upon  other  intervenient  libels,  for 
supplies  furnished  to  it  by  other  libelants  at  New  Orleans,  and 
for  other  demands  against  it,  had  sold  one  fourth  thereof  to  said 
l^eed,  and  one  fourth  to  Loyal  Case,  and  one  fourth  to  Theodore 
Segond.  Beed  and  Case,  upon  their  petition,  were  made  de* 
fendants,  and  thereupon  replevied  the  boat;  and  having  thua 
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obtained  restitation  of  it  from  the  officer  who  had  attached  ii, 
in  obedience  to  the  chancellor's  order  in  this  case,  answered  the 
bill,  and  relied  for  defense  on  the  purchase  by  Hensliaw  without 
notice  of  Woolley's  lien,  given  bj  the  statutes  before  referred  to, 
and  upon  their  own  purchase,  without  notice  from  Henshaw. 

The  chancellor,  being  of  the  opinion  that  Woolley  was  en- 
titled to  damages,  and  also  to  an  available  lien  on  the  steamboat 
Lancaster,  notwithstanding  the  decree  and  sale  in  Liouisiana, 
and  a  jury,  impaneled  for  that  purpose,  having  fixed  the  amount 
of  damages  at  one  thousand  dollars,  decreed  that  Binkle*  Beed, 
and  Case  should  pay  that  sum  and  the  costs  of  the  suit.  The 
object  of  this  appeal  is  to  reverse  that  decree,  upon  various 
grounds  assigned  for  error. 

1.  The  appellants  contend  that  Henshaw  ought  to  have  been 
made  a  party,  by  the  appellee;  and  certainly  he  would  have  been 
a  necessary  party,  had  there  been  no  release  of  the  lien  on  the 
boat  by  the  substitution  of  the  bond  of  the  appellants,  Beed  and 
Case,  and  had  there  been  any  final  proceeding  in  rem,  or  other- 
wise afiEecting  his  interest.  But  as  the  decree  was  only  in  per- 
sonam against  Hinkle,  on  his  original  liability  for  his  unlawful 
acts,  and  against  Beed  and  Case  in  consequence  of  their  bond 
given  voluntarily,  in  consideration  of  their  claim  of  interest  in 
the  boat,  we  are  of  the  opinion  that  Henshaw  was  not  an  indi^ 
pensable  party,  and  that  if  it  was  material  to  the  appellants  that 
he  should  have  been  made  a  party,  it  was  their  duty,  and  not 
that  of  the  appellee,  to  bring  him  before  the  court. 

2.  The  next  ground  taken  by  the  appellants  in  opposition  to 
the  decree  applies  to  Beed  and  Case  alone,  and  is,  that,  though 
there  is  no  proof  that  they  were  purchasers  for  a  valuable  con- 
sideration, or  had  paid  anything  for  their  interest  in  the  boat 
prior  to  notice  of  the  appellee's  lien,  nevertheless,  Henshaw,  of 
whom  it  is  admitted  that  they  bought  one  fourth  part  each, 
was  such  a  purchaser  as  to  be  entitled  to  hold  the  boat  unin- 
cumbered by  that  lien,  and  that  therefore,  as,  upon  that  hypoth- 
esis, a  decree  against  Henshaw,  had  he  been  a  party,  would  ha^^ 
been  erroneous,  the  chancellor  had  no  right  to  render  a  decree 
against  them  on  the  ground  of  their  derivative  claim.  To  this 
the  appellee  replies:  first,  that  Henshaw  had  implied  notice  of 
the  lien  before  he  had  paid  the  consideration;  and,  secondly i 
that  the  district  court  of  Louisiana  had  no  jurisdiction,  and  that 
the  sale  to  Henshaw  was  therefore  void.  These  points  were 
thus  decided  by  the  chancellor  in  an  elaborate  opinion,  in  which 
he  endeavored  to  sustain  each  of  them  by  imposing  argument 
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and  the  array  of  much  sapposed  authority.  But,  after  giving 
the  most  respectful  consideration  to  the  argoments  of  the  chan* 
cellor,  and  to  the  cases  cited  in  his  learned  opinion,  we  can  not 
concur  with  him  in  Ms  conclusion  respecting  either  of  those  two 
X)oints. 

1.  As  to  the  notice.    Although  we  concur  with  the  chancellor 
in  the  opinion  that  actual  notice  to  the  master  of  the  boat  by 
the  serrice  of  process  upon  it,  was  constractive  notice  to  Hon- 
shaw,  as  the  owner,  or  one  of  several  owners,  and  although  we 
also  concur  with  him  in  the  opinion  that  notice  thus  given, 
when,  of  the  price  agreed  to  be  paid  by  Henshaw  for  the  boat, 
as  much  as  the  amotmt  of  the  appellee's  claim  remained  un- 
paid, was  as  effectual  so  far  as  his  lien  was  concerned,  as  the 
like  notioe  before  the  sale  under  the  Louisiana  decree,  neverthe- 
less, if  that  decree  was  valid,  we  are  of  the  opinion  that,  accord- 
ing to  the  principle  settled  by  this  court  in  the  case  of  Helm  v. 
Logan's  Heirs,  4  Bibb,  78,  unless  the  creditors,  upon  whose  libels 
the  decree  for  selling  the  boat  was  rendered,  had  notice  of  the 
appellee's  lien,  notice  to  the  purchaser  under  their  decree,  even 
before  or  at  the  time  of  the  sale,  would  not  affect  his  purchase; 
because  by  becoming  the  purchaser,  he  was  subrogated  to  the 
rights  of  the  creditors,  and  held  as  they  would  have  been  enti- 
tled to  hold,  had  they  or  any  of  them  purchased  the  boat  under 
their  own  decree  without  any  notice  of  the  lien.     And  it  does 
not  appear  that  they,  or  any  of  them,  ever  had  any  notice  of  the 
appellee's  lien 

2.  The  question  as  to  jurisdiction  is  for  more  important  and 
difficult.  As  the  district  court  of  Louisiana  is  one  of  special  and 
limited  jurisdiction,  unless  the  record,  as  exhibited  in  this  case, 
shows  that  it  had  cognizance'  of  the  claims  upon  which  it  ad- 
iadicated,  this  court  should  treat  its  proceedings  and  decree  as 
void,  for  want  of  legal  authority  in  the  court.  And  no  exten- 
sion of  accustomed  comity  would  allow  any  other  judicial  course. 
There  is  no  pretense  for  the  authority  exercised  by  the  dis- 
trict court,  unless  the  case  it  decided  was  one  of  maritime  juris- 
diction; and,  if  the  case  were  of  that  character,  there  can  be  no 
doubt  that  it  was  not  coram  nonjvdice;  for  the  federal  constitu- 
tion gives  to  the  federal  courts  jurisdiction  in  all  admiralty  and 
maritime  cases,  and  the  judiciary  act  of  1789  delegates  to  the 
district  courts  of  the  United  States ''exclusive  original  cogni- 
zance (as  between  them  and  the  circuit  courts)  of  all  causes  of 
adnuralty  and  maritime  jurisdiction,"  concurrently,  however, 
with  courts  of  common  law,  in  coses  in  which  a  common  law 
remedy  may  be  adequate  and  proper. 
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A  civil  maritime  case  being  one  arising  on  the  sea,  or  from 
some  act  or  contract  concerning  the  commerce  and  navigation 
thereof,  and  the  Lancaster  never  having  navigated  the  high  sea, 
nor,  as  far  as  appears,  being  designed  for  any  other  navigation 
than  that  of  the  Mississippi  river  and  its  tributaries,  not  nearer 
the  mouth  of  the  former  than  the  city  of  New  Orleans,  we  have 
ao  doubt  that,  though  every  channel  in  which  the  sea  ebbs^and 
flows  is  deemed  and  denominated  by  law  a  part  of  the  sea,  and 
though  it  has  been  settled  by  the  supreme  court  of  the  United 
States  that  there  is  an  ebbing  and  flowing  of  the  sea  tides  at  New 
Orleans,  nevertheless,  as,  according  to  the  common  law,  as  un- 
derstood and  practiced  in  England  by  courts  of  common  law 
when  our  federal  constitution  was  adopted,  a  civil  case  arising 
within  the  body  of  a  county,  and  therefore  under  the  guardian- 
ship of  the  common  or  local  law,  was  cognizable  in  a  court  of 
common  law  only,  the  district  court  of  Louisiana  had  no  mari- 
time jurisdiction,  if  the  federal  convention  should  be  understood 
as  referring  to  the  then  existing  common  law  practiced  in  Eng- 
land, for  a  definition  of  the  terms  "admiralty  and  maritime,"  as 
used  in  the  constitution;  for  it  is  evident  that,  for  many  years 
prior  to  the  year  1787-8,  the  common  law  courts  of  England 
had  claimed,  and  been  permitted  generally,  to  exercise  exclusive 
cognizance  over  all  such  cases. 

But  it  must  be  admitted  that  the  admiralty  courts  of  England 
always  insisted  that,  notwithstanding  the  statutes  of  13  and  15 
Rich.  U.,  and  other  positive  enactments,  they  had  a  legal  right 
to  jurisdiction,  either  exclusive  or  concurrent,  in  this  contested 
class  of  cases.  And  it  seems  to  have  been  understood,  also,  that 
our  colonial  courts  of  vice-admiralty  exercised  jurisdiction  in  all 
such  cases  without  question.  Upon  these  grounds,  fortified  hy 
the  opinion  that  the  maritime,  and  not  the  common  law,  courts 
of  England  asserted  the  true  doctrine  as  to  admiralty  juris- 
diction, antecedently  to  1788,  some  of  the  circuit  courts  and  the 
supreme  coiirt  of  the  United  States  have  decided  that  a  civil 
case  arising  where  the  sea  ebbs  and  flows,  even  though  it  may 
be  within  a  cotinty,  is  a  case  of  admiralty  or  maritime  jurisdic* 
tion,  as  understood  and  intended  by  the  framers  and  adopters 
of  the  federal  constitution:  De  Lovo  v.  BoU,  2  Gall.  398;  Plum- 
mer  v.  Webb,  4  Mason,  380;  Drinkwaler  v.  Tlte  Brig  Spartan, 
decided  in  Maine  and  published  in  the  American  Jurist,  No.  5, 
p.  2G;  The  Steamboat  Tlwmas  Jefferson,  10  Wheat.  428;  G  Cond. 
173;  and  Peyroux  et  at.  v.  Howard  et  aL,  7  Pet.  324. 

These  decisions,  and  especially  the  two  last,  by  the  supreme 
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court  of  the  United  States,  have,  in  our  opinion,  settled  this  con- 
troverted question  authoritatively,  so  far  as  this  court  and  the 
case  we  are  now  considering  may  be  concerned.  Nevertheless,  it 
is  clear  and  undeniable  that  Beed's  libel,  for  services  as  clerk  of 
the  Lancaster^  did  not  present  a  niaritime  claim;  because  it  is 
weM  settled  that,  to  entitle  his  demand  to  maritime  privilege,  his 
services  must  have  been  performed,  either  altogether,  or  essen- 
tially, on  tide  water;  and  his  libel  and  the  accompanying  ac- 
count not  only  did  not  show  this,  or  any  fact  from  which  it  might 
be  presumed,  but  clearly  imply  the  contrary,  as  they  conduce  to 
the  deduction  that  his  services,  as  clerk,  were  rendered  between 
Louisville,  in  this  state,  and  New  Orleans,  in  Louisiami.  More- 
over, had  the  service  been  maritime,  the  law*  would  not  have  im- 
plied a  lien  in  favor  of  the  master  for  his  wages:  Steamboat  Orleans 
V.  P/u3b6u«,  11  Pet.  184. 

But  if  any  other  libel,  filed  by  an  intervening  party,  exhibited 
a  maritime  claim,  such  libel  alone  gave  the  district  court  mari- 
time jurisdiction;  and,  therefore,  however  errcmeous  the  decree 
as  to  other  claims,  or  upon  other  libels,  may  have  been  for  want 
of  jurisdiction  over  them,  still,  as  the  court  had  cognizance,  to 
Bome  extent,  the  decree  is  not  void,  and  can  not,  therefore,  be 
incidentally  or  collaterally  disregarded  as  long  as  it  remains 
unreversed.    The  libel  of  Lazet  and  Amelung,  and  that  of  Tucker 
and  Craig,  founded  on  open  accounts,  show,  prima  facie,  that 
the  claims  of  these  libelants  arose  chiefly  from  supplies  and 
stores  furnished  for  the  Lancaster  by  them  at  New  Orleans;  and, 
therefore,  as  the  services  for  which  they  sought  compensation 
were  performed  altogether  where  the  tide  ebbed  and  flowed, 
their  claims  were  maritime,  and  cognizable  by  the  district  court 
of  Louisiana,  according  to  the  cases  of  The  Oeneral  Smilh,  4 
Wheat  438;  and  4  Ck>nd.  493,  and  of  The  Thomas  Jefferson,  and 
of  Petproux  et  al,  v.  Howard  et  oZ.,  vM  supra. 

As  maritime  cases  are  regulated  chiefly  by  the  doctrines  of  the 
civil  law,  according  to  which  a  creditor,  on  a  maritime  contract, 
was  entitled  to  an  implied  lien  on  the  vessel  of  the  debtor,  there 
might  be  some  ground  for  arguing  that  an  instance  court,  when 
proceeding  civUiier,  has  no  jurisdiction  in  personam,  and,  there- 
fore,^ can  have  no  cognizance  of  a  civil  case,  unless  there  be  a 
resulting  lien,  and  unless,  therefore,  the  suit  be,  according  to 
the  civil  law,  a  libel  in  rem.  But,  though  this  question  seems  to 
bare  been  intentionally  pretermitted  and  reserved  for  future 
consideration  by  the  supreme  court  of  the  United  States,  in  the 
case  of  Ramsay  v.  AUegre,  12  Wheat.  611,  and  6  Gond.,  it  should,. 
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it  our  opinion,  be  deemed  to  be  auihoritatiyelj  settled  in  &Tor 
of  a  maritime  jurisdiction  in  persoTiam  alone,  by  the  incidental 
declaration  to  that  effect  in  the  previous  case  of  The  General 
SmUhy  and  the  express  decision  to  the  same  effect,  by  the  same 
court,  in  the  subsequent  case  of  Peyroux  et  al.  v.  Howard  et  ed,, 
already  cited — ^to  the  last  of  which  it  can  not  be  objected,  as  it 
might  be  to  the  first,  that  the  opinion  of  the  supreme  court, 
though  explicit  and  imhesitating,  was  not,  as  to  the  point  we  are 
now  considering,  judicial  and  authoritative;  for  the  only  question 
debated  in  this  latter  case  was,  whether  maritime  jurisdiction  in 
personam  being  conceded,  the  district  court  had  also  cognizance 
in  rem;  and  the  supreme  court  decided  that,  though  in  that  case 
the  law  maritime  gave  no  lien,  and  even  though,  also,  the  local 
law  of  Louisiana  could  not  give  jurisdiction  to  the  federal 
court,  yet  having,  independently  of  the  local  law,  jurisdiction 
of  the  case  in  personam,  that  court  hai  authority  to  enforce  a 
lien  given  by  that  law,  and,  therefore,  had  a  consequential  juris- 
diction in  rem.  It  is  evident  that,  according  to  the  argument  of 
the  supreme  court,  the  lien  given  by  the  statute  of  Louisiana  did 
not  confer  maritime  jurisdiction  on  the  district  court  of  the 
United  States,  and  that,  therefore,  independently  of  the  lien,  that 
court  had  such  jurisdiction,  and,  of  course,  in  personam  only;  and 
that  the  court  thus  having  maritime  jurisdiction  over  the  parties 
had  a  right  to  'proceed,  and  to  decide  the  case  according  to  all 
the  law,  whether  international  or  merely  local,  which  operated 
upon  their  contract  then  litigated.  Upon  that  point  the  coml 
was  not  only  unequivocal,  but  unanimous,  and,  therefore,  their 
decision  is  authoritative,  so  far  as  the  inferior  federal  courts  are 
concerned,  and  so  far,  consequently,  as  it  may  affect  this  case  aa 
now  presented  in  this  court. 

We  are  inclined  to  infer  that  the  congress  of  1789  entertained 
the  same  opinion  as  to  the  existence  of  a  maritime  jurisdiction 
in  personam,  even  though  the  lex  maris  gave  no  lien,  and,  there- 
fore, authorized  no  proceeding  in  rem;  for,  in  the  judiciaiy  act 
of  1789,  the  proviso  in  favor  of  a  concurrence  of  maritime  and 
common  law  jurisdiction  in  an  undefined  class  of  cases,  was 
altogether  proper  and  consistent,  upon  the  hypothesis  that  there 
may  be  maritime  contracts  without  maritime  liens;  and  as  to 
which  contracts,  though  maritime  courts  might  be  entitled  to 
jurisdiction,  couirts  of  common  law  should  also  have  concurrent 
cognizance,  because  such  cases  may  be  decided  exclusively  upon 
rules  and  principles  of  the  common  law — ^there  being  no  question 
of  civil  or  maritime  law  iFihich  a  court  of  common  law  would 
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have  no  antliority  to  decide.  And  we  are,  moxeoTer,  inclined, 
with  Mr.  Chancellor  Kent  and  with  Mr.  Justice  Stoiy,  to  the 
opinion  that,  in  such  cases  especially,  courts  maritime  and  courts 
of  common  law  would,  independently  of  the  proTiso  in  the  act 
of  1789,  be  entitled  to  a  concurrence  of  jurisdiction  according  to 
the  united  recognitions  by  each  of  those  classes  of  courts,  which 
may  be  inferred  from  the  practice  and  decisions  in  both,  as  well 
before  as  since  the  adoption  of  our  federal  constitution. 

But  though,  according  to  the  foregoing  Tiews  and  authorities, 
water  which  ebbs  and  flows  from  the  high  sea  should  here  be 
deemed  a  part  of  the  aUum  Tnare,  and  though  a  contract  made  at 
such  a  place,  for  supplying  a  ship  or  steamboat,  may  be  maritime 
in  its  nature,  and,  therrfore,  the  subject  of  maritime  jurisdiction  in 
personam^  neyertheless  the  law  of  the  contract  may  gi^e  no  implied 
lien  on  the  vessel,  and,  therefore,  the  court  may  have  no  jurisdic- 
tion in  rem;  and  in  such  a  case,  of  jurisdiction  in  personam  only, 
a  decree  in  rem  would  be  erroneous,  at  least.    And  it  is  argued, 
in  this  case,  that  eyen  though  some  of  the  libels  may,  prima/acie, 
have  exhibited  cases  of  maritime  jurisdiction  in  personam,  still 
the  law  did  not  in  any  of  them  imply  a  lien  on  the  boat,  and 
that,  therefore,  the  decree  against  it,  and  the  consequent  sale  of 
it,  passed  no  title  to  it,  and,  consequently,  could  not  have  affected 
the  appellee's  lien  upon  it 

Though  it  is  admitted  that,  for  obvious  and  peculiar  reasons, 
seamen  or  mariners,  who  make  no  special  contract  to  the  con- 
trary, are  entitled  to  an  implied  lien  on  the  yessel  for  services 
rendered  on  the  sea,  or  substantially  thereon,  or  on  the  flux  and 
reflux  thereof,  and  though,  also,  Lord  Mansfield  said,  in  Bich  v. 
Coe,  Cowp.  636,  and  in  Farmer  v.  Dav%eSy  1  T.  R.  109,  that  "  a 
person  who  supplies  a  ship  with  necessaries  has  not  only  the 
personal  security  of  the  master  and  owners,  but  also  the  secur- 
ity of  the  specific  ship,''  yet  it  was  the  established  doctrine  in 
England,  as  early  as  1787,  and  before,  first,  that  there  is  no  such 
implied  lien  in  favor  of  the  master  for  his  services,  because,  noth- 
uig  appearing  in  the  contract  to  the  contraiy,  the  law  presumes 
that  he  trusted  the  personal  credit  of  his  employer;  and,  secondly, 
that  material-men,  or  those  who  had  made  repairs,  or  furnished 
supplies  or  materials,  have  no  implied  lien  on  the  ship  repaired  or 
supplied,  unless  the  repairs  were  done,  or  the  supplies  furnished, 
at  the  instance  of  the  master  in  a  foreign  i>ort,  or  on  the  high 
sea,  in  the  absence  of  the  ovmer;  because,  as  is  said,  the  law 
should  give  a  lien  on  the  yessel  when  there  is  no  other  security 
for  neoessaries  which  it  needs,  and,  therefore,  if  repairs  be  made 


62  Case  v.  Woolley.  [Kentucky, 

or  supplies  be  fuxnished  within  the  jurisdiction  of  the  local  gov- 
t:mment  of  the  owner,  the  law  should  presume  that  those  nec- 
essaries were  furnished  upon  his  personal  credit  alone,  except  in 
case  of  a  shipwright  who  holds  the  ship  until  his  services  aia 
compensated,  and  who,  in  such  a  case,  has,  by  the  common  law, 
a  right,  like  the  tailor  or  blacksmith,  to  retain  the  possession  of 
the  thing  upon  which  his  skill  and  labor  have  been  expended, 
until  the  owner  will  pay  him  a  just  compensation;  but  such  a 
common  law  lien  is  gone  as  soon  as  the  thing  be  deUvered  to 
the  owner,  or  he  shall  have  been  permitted  to  takb  it  away. 

In  Willcins  v.  CarmicJuiely  3  Doug.  101,*  decided  only  two  years 
after  that  of  Rich  v.  Coe,  Gowp.  G36,  Lord  Mansfield  himself  said : 
'*  Work  done  for  a  ship,  in  England,  is  supposed  to  be  on  the 
personal  credit  of  the  employer.  In  foreign  parts,  the  master 
may  hypothecate  the  ship;"  and  he  might  have  added  that,  there- 
fore, in  foreign  parts,  the  law  would  imply  a  lien  on  the  ship. 
And  the  same  principle  was  virtually  recognized  in  the  cases  of 
Hoare  v.  dement,  2  Show.  338,  and  Justin  v.  BaUam,*  Salk.  34, 
and  Watkinfion  v.  Bamardiston,  2  P.  Wms.  367,  and  Burton  v. 
Snc.c,  1  Ves.  154.  In  this  last  case.  Lord  Hard\%icke  said:  '*  Cer- 
tainly, by  the  maritime  law,  the  master  has  power  to  hypothecate 
both  ship  and  cargo  for  repairs,  etc.,  during  the  voyage,  which 
arises  from  his  authority  as  master,  and  the  necessity  thereof 
during  the  voyage,  vrithout  which  both  ship  and  cargo  would 
perish;  therefore,  both  that  and  the  law  of  this  coimtry  admit 
such  a  power.  But  it  is  different  where  the  ship  is  in  port  infra 
corjjuH  comiialus,  and  the  contract  for  repairs,  etc.,  made  on  laud 
in  England;  then  the  rule  of  that  law  must  prevail."  And  in 
Walkitiison  v.  Bamardiston,  supra.  Sir  Joseph  Jekyll,  master  of 
the  rolls:  "  If  the  ship  be  in  the  river  Thames,  and  money  be 
laid  out  there,  either  in  repairing,  fitting  out,  new  ligging  or 
apparel  of  the  ship,  this  is  no  charge  upon  the  ship;  but  the 
person  thus  employed,  or  who  finds  these  necessaries,  must  ix>- 
sort  to  the  owner  thereof  for  payment;  and  in  such  a  case,  in  a 
suit  in  the  court  of  admiralty,  to  condemn  the  ship  for  non-pay- 
ment of  the  money,  the  courts  of  law  will  grant  a  prohibition.  * 
*  *  But  it  is  true  that,  if  at  sea,  where  no  treaty  or  contract  can 
be  made  with  the  owner,  the  master  employs  any  person  to  do 
work  on  the  ship,  this,  for  necessity  and  encouragement  of  trade, 
is  a  lien  upon  the  ship,  and  in  such  case  the  master,  by  the  mar- 
itime law,  is  allowed  to  hypothecate  the  ship."  But  in  The  John, 
3  llob.  Ad.  288,  Lord  Stowell  allowed  merchants  of  London, 

1.  1  Douc.  10  L.  2.  JutUny,  BalUm, 
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who  Lad  f  umiBhed  the  master  of  an  American  ship  with  stores 
on  the  Thames,  to  come  in  for  contribution  out  of  the  proceeds 
of  the  sale  of  the  ship,  under  an  order  of  the  court  of  admi- 
lulty  in  England. 

It  seems  to  ns  that  the  principle  of  the  doctrine  thus  settled 
in  England  is  not  that  intimated  by  Lord  Hardwicke,  to  wit, 
that  the  contract  being  made  in  England,  the  common  law  alone 
applied  to  it;  but  is  that  stated  by  Sir  J.  Jekyll,  and  indicated 
by  Lord  StoweU,  to  wit,  that  the  owner  not  being  at  the  place 
where  the  contract  was  necessarily  made,  the  master  had  a  right 
to  hypothecate  the  vessel  for  necessaries,  and  that,  therefore, 
there  being  no  special  contract,  the  law  would  imply  a  lien. 

But  whatever  may  have  been  the  prevailing  reason  in  England, 
the  supreme  court  of  the  United  States  has,  more  than  once, 
decided  that,  for  repairs  done,  or  supplies  furnished  a  maritime 
vessel  in  a  foreign  port,  the  law  will,  if  there  be  no  special  con- 
tract, imply  a  lien  on  the  vessel:  The  General  SmUh,  4  Wheat. 
438,  and  Tfw  St  Jago  de  Cuba,  9  Id.  409,  and  6  Cond.  631.     And, 
in  this  last  case,  the  court  explained  *'  the  home  port "  to  mean, 
not  necessarily  the  vessels  chartered  home,  or  the  place  of  the 
owner's  domicile,  but  any  port  or  place  where  the  owner  should 
happen  to  be  with  his  vessel.     For  the  court  said:  "  It  is  not  in 
the  power  of  any  one  but  the  ship  master,  not  the  owner  himself, 
to  give  these  implied  liens  on  the  vessel;  the  vessel  must  go  ou ; 
this  is  the  consideration  that  controls  every  other;  for  these  pur- 
l>oses  the  law  maritime  attaches  the  power  of  pledging  or  sub- 
jscting  the  vessel  to  material-men,  to  the  office  of  ship-master, 
and  considers  the  owner  as  vesting  him  with  those  powers,  by 
the  mere  act  of  constituting  him  ship-master.     The  necessities 
of  commerce  require  that,  when  remote  from  the  owner,  he 
should  be  able  to  subject  the  owner's  property  to  that  liability, 
without  which,  it  is  reasonable  to  suppose,  he  will  not  be  able 
^  pursue  his  owner's  interest.     But  when  the  owner  is  present, 
the  reason  ceases,  and  the  contract  is  with  the  owner  himself, 
ou  his  ordinary  responsibility,  without  a  view  to  the  vessel  as  a 
^und  from  which  compensation  is  to  be  derived.     From  this  view 
of  the  subject,  this  court  will  be  best  understood  when  it  speaks 
of  the  home  port  of  the  vessel — an  epithet  which,  it  is  very  easy 
^  perceive,  has  no  necessary  reference  to  state,  or  other  limits." 
In  England,  however,  it  appears,  from  the  cases  already  herein 
<:ited,  that,  the  owner  living  in  England,  his  vessel  should  not 
be  deemed  to  be  in  a  foreign  port,  but  as  to  the  question  of  im- 
plied lien,  should  be  considered  as  being  in  its  home  port  when- 
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ever  it  was  at  anj  place  within  the  jurisdiction  of  the  commoD 
law  courts  of  that  island.  And  if  this  yiew  can  be  reconciled 
with  that  given  in  the  case  of  the  St,  Jago  de  CvJbay  bj  our 
supreme  national  court,  then,  so  far  as  these  co-estates  may  be 
concerned,  a  vessel  should  be  deemed  to  be  in  its  home  port 
whenever  it  is  at  any  place  within  the  state  in  which  the  owner 
resides.  But,  if  there  be  anj  essential  discrepancy  in  this  par- 
ticular between  the  opinion  of  our  supreme  court  and  that  of  the 
courts  of  Enjg^land,  yielding,  as  we  would  be  inclined  to  do,  to 
the  authority  of  our  own  tribunal,  we  should  hold  any-place 
where  the  vessel  and  its  owner  are  not  together,  to  be  a  foreign 
part  or  port.  It  is  not  necessary  to  settle  this  point  more  defi- 
nitely now;  because  it  not  only  does  not  appear  in  this  case  where 
the  owner  of  the  Lancaster  resided,  or  what  place  was  the  r^s- 
try  home  of  the  vessel,  but  it  does  appear,  or  is  strongly  to  be 
inferred,  that,  when  the  supplies  were  furnished  by  Lazet  and 
Amelung,  and  by  Tucker  and  Craig,  the  owner  of  the  boat  was 
in  New  Orleans  commanding  the  boat;  and,  therefore,  as  those 
merchants  made  no  special  contract  with  him  for  a  lien  or  other 
collateral  security,  Uie  law  presimies  they  trusted  to  his  personal 
responsibility,  and  did  not  look  to  his  boat  as  a  security,  miless 
the  local  law  of  Louisiana  gave  them  a  lien  on  it. 

Though  there  has  been  no  attempt  in  this  case  to  prove  that 
there  was  any  local  law  giving  any  such  lien,  yet  we  know  that, 
according  to  the  Justinian  code,  it  would  have  existed  in  favor 
of  the  creditors  just  mentioned;  and  we  know,  too,  that  the  civil 
law  of  France,  as  it  existed  antecedently  to  the  cession  of  Louisi- 
ana to  our  national  government,  would  have  entitled  them  to  a 
lien  for  one  year,  even  though  there  may  have  been  an  interme- 
diate sale  of  the  boat  by  the  owner  to  a  stranger;  and  knowing,  as 
we  also  do,  that  the  civil  law  of  France  was  the  basis  of  the  local 
law  of  Louisiana,  we  can  not  know  judicially,  whatever  we  may 
believe  personally,  that,  in  respect  to  this  question  of  implied 
lien  and  priority,  the  law  of  France  was  ever  so  modified  iu 
Louisiana  as  not  to  entitle  Lazet  and  Amelung,  and  Tucker  auil 
Craig,  to  implied  liens  on  the  Lancaster,  for  the  sux)plies  fur- 
nished for  her  by  them,  even  to  the  o\vncr  at  New  Orleans. 
And,  therefore,  we  do  not  feel  autliorized  to  decide  that  the  dis- 
trict court  had  not  what  it  claimed  and  exercised,  jurisdiction 
in  rem,  as  well  as  in  personam.  Having  juri.sdictiou  over  the 
parties,  upon  maritime  contracts,  for  supplies  at  New  Orleans,  wo 
should  presume  that  the  whole  decree  was  right,  and  that  the  court 
had  j)ower  to  I'ender  it.  But  if  the  decree  in  van  be  erroneous, 
that  circxunstance  alone  could  not  affect  this  case. 
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But  moieoYer,  were  it  conceded  that  there  was  no  lien  in 
oonsequence  of  anj  local  law,  still,  as  the  district  court  had 
maritime  jurisdiction  in  personam,  at  least,  and  the  parties  oyer 
whom  it  had  cognizance,  and  who  were  before  it,  agreed  on  its 
record  that  it  might  forthwith  sell  the  boat,  it  thereby  acquired 
authoritj  to  do  so,  and  the  sale,  pursuant  to  that  agreement, 
was  therefore  binding  on  all  the  parties  to  the  agreement,  of 
whom  the  owner  was,  of  course,  one,  and  who  has,  also,  since 
ratified  the  sale. 

Wherefore,  as  the  only  responsibilify  of  the  appellants,  Beed 
and  Case,  is  that  which  is  supposed  to  have  resulted  from  the 
assumed  liability  of  the  Lancaster,  since  the  sale  of  it  to  Hen- 
shaw,  the  decree  as  to  them  must  be  reversed,  as  no  objection 
has  been  made  to  the  prosecution  of  an  appeal  by  them  alone; 
and  as  the  decree  in  personam  is  against  them  and  Hinkle 
jointly,  the  entire  decree  must  bo  reversed,  even  though  Hinkle 
has  not  complained.  But,  as  he  has  not  sought  a  reversal,  we 
shall  not  inquire  whether  there  is  any  error  to  his  prejudice. 

Decree  reversed,  and  cause  remanded,  with  instructions  to 
diamisa  the  bill  as  to  the  appellants,  Beed  and  Case. 


The  jarisdiction  of  the  admiralty  courts  of  the  United  States  extends  over 
a  case  arising  at  the  port  of  Philadelphia  on  the  Delaware  river:  Montgomery 
▼.  Henry,  1  Am.  Dec  223;  and  generally  over  all  places  where  the  tide  ebbs 
and  flows:  Thtms  v.  Soulltard,  26  Id.  467. 

Thb  Territorial  Limit  op  the  Jurisdiction  op  thb  Coitrts  op  Ad- 
miralty has  been  a  anbject  of  great  contention  both  in  England  and  in  these 
United  States,  especially  concerning  places  claimed  to  exist  within  the  body 
of  a  county.  In  England,  the  jurisdiction  of  these  courts  was  limited  by  the 
■tatates  13  Rich.  11.;  c.  5;  15  Id.,  c.  3,  and  2  Hen.  IV.  After  the  passage 
of  these  rtatutes,  the  courts  of  admiralty  had  no  jurisdiction  except  of  cases 
arising  on  the  high  seas  which  washed  the  open  coast;  and  a  branch  ''of  the 
■ca  within  the  fauces  terra,  where  a  man  may  reasonably  discern  from  shore 
to  shore,  is  or  may  be  within  the  body  of  a  county.  *  *  *  So  sternly  has 
the  admiralty  been  excluded  from  what  we  believe  to  be  its  ancient  jurisdic- 
tion in  Engkind,  tliat  a  prohibition  within  a  few  years  has  been  issued  in  case 
of  collision  happening  between  the  Isle  of  Wight  and  the  Hampshire  coast; 
and  a  case  of  collision  in  the  river  Humber,  twenty  miles  from  the  main  sea, 
but  Mritliin  tho  flnx  and  reflux  of  the  tide,  has  been  held  not  to  be  within  the 
admiralty  jarisdiction.  T/ie  Public  Opinion,  2  Hagg  298:"  Waring  v.  Clarke, 
r»IIow.  (U.S.)  453. 

One  of  the  earliest  American  cases  determined  by  the  court  of  last  resort 
was  tliat  of  Waring  and  others,  owners  of  the  steamboat  De  Soto,  against 
Clarke,  master  of  the  steamboat  Lunda,  decided  in  1846  and  reported  in  5 
1  low.  (U.  8.)  44 1 .  The  plaintiffs  filed  their  libel  in  rem  to  recover  for  injuries 
snlTcrcd  from  a  collision  with  tlie  Lunda,  in  the  Mississippi  river  about  ninety- 
five  miles  above  New  Orleans,  and  within  the  ebb  and  flow  of  the  tide.  It 
was  contcndcti,  ou  appeal,  tliat  the  admiralty  was  without  jurisdiction  be- 
Ax.  Dbo.  Vol.  XXXII-8 
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canae  the  looality  was  infra  corpus  comitaitts.  The  opinion  of-  the  court  wu 
delivered  by  Jadge  Wayne.  He  proceeded  to  state  that,  at  the  adoption  of 
oar  national  constitntion,  the  English  ooorts  of  admiralty  ezerciBed  jnrisdio^ 
Hon  "  in  cases  of  collision  and  injuries  to  property  or  persons  on  the  high 
■eas,"  and  to  refer  to  the  English  statates  limiting  the  admiralty  jnrisdictiaiL 
Bat  he  insisted  that  the  limitations  of  these  statates  were  not  imposed  npcn 
the  admiralty  conrts  of  the  United  States.  He  referred  to  the  admiralty  ju- 
risdiction as  exercised  in  the  colonies,  and  showed  that  the  grants  thereof 
generally  included  "  power  and  authority  in  and  throughout  our  province  of 

aforementioned,  etc.,  and  maritime  ports  whatsoever  of  the  same  and 

thereto  adjacent,  and  also  throughout  all  and  every  of  the  sea-shores,  pablie 
streams,  ports,  fresh-water  rivers,  creeks,  and  arms,  as  well  of  the  sea  as  of 
the  rivers  and  coasts  whatsoever  in  our  said  province;"  and  that  the  proceed- 
ings of  the  continental  congress,  and  the  debates  of  the  oonstitational  con- 
vention showed  that  the  admiralty  jurisdiction  was  never  intendeds  to  be  any 
lees  ample  than  that  exercised  in 'the  colonies.  * 

The  judge  further  held  that  we  never  oould  have  intended  to  adopt  as  part 
of  our  national  constitution  the  EInglish  statates  and  their  limitations,  thas 
taking  from  our  courts  the  "  interpretation  of  what  were  cases  of  admiralty 
and  maritime  jurisdiction,"  and  denying  our  congress  the  right  to  legiskte 
thereon,  unless  after  some  amendment  to  our  constitution.  He  therefore  con- 
cluded "that  the  grant  of  admiralty  power  to  the  courts  of  the  United  States 
was  not  intended  to  be  limited  or  interpreted  by  what  were  cases  of  admiralty 
jurisdiction  in  England  when  the  constitution  was  adopted;"  and  fartber, 
"that  the  admiralty  jurisdiction  of  the  courts  of  'he  United  States  extends 
to  tide  waters,  as  far  as  the  tide  flows,  though  tha^  nay  be  if\/ra  corpus  com- 
iiaius;  that  the  case  before  us  did  happen  where  th«.  lide  ebbed  and  flowed 
itifra  corpus  cofnitcUus,  and  that  the  court  has  jurisdiction  to  decree  upon  the 
claim  of  the  libelant  for  damages."  Judge  Catron  concurred  specially,  while 
Justices  Daniel,  Green,  and  Woodbury  dissented,  the  latter  in  a  volumizioas 
opinion.  While  the  judges  were  by  no  means  unanimous  in  tins  case,  aabse- 
qaent  decisions  show  unmistakably  that  there  is  now  no  room  to  donbt  that 
cases  of  admiralty  and  maritime  jurisdiction  extend  to  all  points  where  the 
tide  ebbs  and  flows:  N.  J,  S.  N.  Co,  v.  Merchants*  Bank,  6  How.  (U.  S.)  344; 
Transportation  Company  v.  Fitzliuyh,  1  Black,  574. 

Nor  does  the  ebb  and  flow  of  the  tide  limit  the  jurisdiction  of  the  American 
coarts  of  admiralty.  The  case  of  the  Propeller  Oenesee  Chi/rf  v.  FUzliugh,  12 
How.  (U.S.)  443,  arose  out  of  a  collision  on  Lake  Ontario.  There  were  indeed 
many  reasons  for  extending  the  admiralty  jurisdiction  to  the  great  lakes. 
''These  lakes,"  said  the  court,  "are  in  truth  inland  seas.  Difiierent  states 
border  on  them  on  one  side,  and  a  foreign  nation  on  the  other.  A  great  and 
growing  commerce  is  carried  on  upon  tliem  between  difierent  states  and  a 
foreign  nation,  which  is  subject  to  all  the  incidents  and  hazards  that  attend 
commerce  on  the  ocean.  Hostile  fleets  have  encountered  on  them  and  prizes 
been  made,  and  every  reason  which  existed  for  the  grant  of  admiralty  juris- 
diction to  the  general  government  on  the  Atlantic  seas,  applies  with  equal 
force  to  the  lakes.  There  is  an  equal  necessity  for  the  instance  and  for  the 
prize  power  of  the  admiralty  court  to  administer  international  law,  and  if  the 
one  can  not  be  established,  neither  can  the  other. "  In  the  same  case  the  court 
observed  that  **  the  only  objection  made  to  this  jurisdiction  is  that  there  is 
no  tide  in  the  lakes  or  the .  waters  connecting  them;  and  it  is  said  that  the 
admiralty  and  maritime  jurisdiction,  as  known  and  understood  in  England 
and  this  country  at  the  time  the  constitution  was  adopted,  was  confined  to 
the  ebb  and  flow  of  the  tide.    Now  there  is  certaizdy  nothing  in  the  ebb  and 
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flow  of  the  tide  tliat  makes  the  water  peculiarly  suitable  for  admiralty  jnris- 
dictioQ,  nor  anything  in  the  absence  of  a  tide  that  renders  it  unfit.  If  it  it  a 
public  navigable  water,  on  which  commerce  is  carried  on  between  different 
states  or  nations,  the  reason  for  the  jurisdiction  is  precisely  the  same.  And 
if  a  distinction  is  made  on  that  account,  it  is  merely  arbitrary,  without  any 
foundation  in  reason;  and,  indeed,  woold  seem  to  be  inconsistent  with  it.*' 

The  court  proceeded  to  state  that  in  England  there  was  no  public  naviga- 
\]e  river  beyond  the  ebb  and  flow  of  the  tide;  and,  therefore,  that  the  terms 
"  tide  water"  and  "navigable  water**  came  in  that  country  to  be  regarded  as 
•ynonymous;  that  in  the  old  thirteen  colonies  the  greater  portion  of  the  navi- 
gable waters  were  also  tide  waters;  but  that  the  invention  of  the  steam-engine 
had  made  it  possible  to  propel  steamboats  against  the  current,  hundreds  of 
miles  into  the  interior  of  the  country,  to  points  far  remote  from  the  ebb  and 
flow  of  the  tide,  and  had  thus  made  the  tide  water  measure  of  navigability 
notoriously  and  obviously  inadequate  and  incorrect.    That  while  the  court, 
under  the  influences  of  precedent,  and  without  sufficient  consideration  of  the 
gravity  of  the  subject^  the  novelty  of  our  situation,  and  the  demands  of  our 
growing  commerce,  had,  in  the  case  of  The  T/iomaa  J^ersoHt  10  Wheat.  428, 
and  of  the  Steamboat  Orleans  v.  PhaAua,  11  Pet  175,  followed  the  English 
definitions  and  rules,  it  now  felt  bound  to  overrule  these  decisions.     ''It  is 
evident  that  a  definition  that  would,  at  this  day,  limit  public  rivers  in  this 
country  to  tide-water  rivers,  is  utterly  inadmissible.    We  have  thousands  of 
miles  of  public  navigable  water,  including  lakes  and  rivers,  in  which  there  is 
no  tide.    And  certainly  there  can  be  no  reason  for  admiralty  power  over  a 
public  tide  water,  which  does  not  apply  with  equal  force  to  any  other  public 
water  used  for  commercial  purposes  and  foreign  trade.    The  lakes  and  the 
waters  connecting  them  are  undoubtedly  public  waters;  and  wo  think  are 
within  the  grant  of  admiralty  and  maritime  jurisdiction  in  the  constitution 
of  the  United  States:*'  Propeller  Oeneeee  Chief  v.  FUtikagh,  12  How.  (U.  a) 
457. 

In  the  case  of  Jatkmm  et  oL  v.  James^  20  How.  (U.  S.)  296,  the  su- 
preme court  again  declared,  though  not  unanimously,  that  the  jurisdiction  of 
the  admiralty  did  not  depend  on  the  flux  and  reflux  of  the  tides,  but  em- 
braced the  case  of  a  coUinon  occurring  in  the  Alaham»  river,  far  above  tide 
wftter.  Soon  afterwards,  the  Yazoo  river,  although  wholly  within  the  state 
of  Mississippi,  was  decided  to  be  within  the  admiralty  jurisdiction,  notwith- 
standing the  waters  therein  were  sometimes  too  low  for  safe  navigatioi^  "The 
vaat  extent  of  our  fertile  country,  its  increasing  commerce,  its  inland  seas, 
bays,  and  rivers,  open  to  us  a  commercial  prosperity  in  the  future  which  no 
nation  ever  enjoyed.  Our  contracted  views  of  the  English  admiralty,  which 
was  itwiii»<1  by  the  ebb  and  flow  of  the  tide,  were  discarded,  and  the  more 
liberal  prindples  of  the  civil  law,  equally  embraced  by  the  constitution,  were 
adctpted.  This  law  is  commercial  in  its  character,  and  applies  to  all  naviga- 
ble waters,  except  to  commerce  exclusively  within  a  state.  Many  of  our 
leading  rivers  are  sometimes  unnavigable;  but  this  can  not  affect  their 
navigability  at  other  times:"  Nelson  v.  Leland,  22  Id.  56.  It  is  now  well 
established  that  the  ebbing  and  flowing  of  the  tide  is  not  essential  to  the  ad- 
miralty jurisdiction:  The  Eagle,  8  WalL  15;  Insurance  Company  v.  Dunltam, 
11  Id.  1;  Tfie  IHne  v.  Trevor,  4  Id.  555. 

In  the  ^case  of  collision  between  two  vessels,  it  is  not  essential  to  the 
jurisdiction  of  the  court  of  admiralty  that  either  should,  at  the  time,  be  en- 
gsged  in  foreign  commerce  or  in  commerce  between  the  states:  TransporU> 
Son  Compamy  v.  FiuOtugh,  1  Bkck,  574 
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By  sectioa  563^  sabdiviaioii  8»  the  district  courts  of  the  United  States 
given  jurisdiction  "of  all  ciyil  causes  of  admiralty  and  maritime  jarisdiction;: 
saving  to  all  suitors  in  all  cases  the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  it.*'  Under  this  section  it  is  manifest  that 
in  certain  cases  wherein  a  common  law  remedy  exists  and  is  adequate,  the^ 
admiralty  courts  of  the  United  States  and  the  local  state  tribunals  may 
p'Heess  a  concurrent  jurisdiction.  But  this  is  not  true  beyond  these*  cases. 
In  many  of  the  states,  statutes  were  enacted  authorizing  proceedings  in  rem 
against  vessels  under  which  they  were  liable  to  be  seized  and  impleaded  as 
defendants,  and  ordered  to  be  sold  in  satisfaction  of  some  claim  made  against 
them.  It  was  long  before  any  of  these  enactments  were  assailed;  but,  when 
assailed,  they  were  found  utterly  insupportable.  The  jurisdiction  of  the 
courts  of  the  United  States  over  such  proceedings  is  exclusive:  Tlie  Mom^ 
Taylor,  4  Wall  411;  The  Iline  v.  Trenor,  Id.  655;  The  Belfast,  7  Id.  €24^ 
Steamboat  Co,  v.  C/uue,  16  Id.  521).  They  are  not  proceedings  at  /^ffrn*"^"* 
law,  for  there  the  process  and  judgment  is  in  personam, 

"Principal  subjects  of  admiralty  jurisdiction  are  maritiflEie  contracts  and 
maritime  torts,  including  captures  jure  belli,  and  seizures  on  water  for  muni- 
cipal and  revenue  forfeitures. 

"1.  Contracts,  claims,  or  services  purely  maritime,  and  touching  rights  and 
duties  appertaining  to  commerce  and  navigation,  are  cognizable  in  the  ad> 
miralty. 

*'  2.  Torts  or  injuries  committed  on  navigable  waters,  of  a  civil  nature,  are 
also  cognizable  in  the  admiralty  coarts.  Jurisdiction  in  the  former  case  de- 
pends upon  the  nature  of  the  contract,  but  in  the  latter  it  depends  entirely 
upon  the  locality.  Mistakes  need  not  be  made  if  these  rules  are  observed; 
but  contracts  to  be  performed  on  waters  not  navigable  are  not  maritime,  any 
more  than  those  made  to  be  performed  on  land.  Nor  are  torts  cognizable  io 
the  admiralty  unless  committed  on  waters  within  the  admiralty  and  mari- 
time jurisdiction,  as  defined  by  law:"  The  Belfast,  7  Wall  637;  Philadelphia 
W,  Jb  B.  R.  R,  Co.  V.  PltUadelphia  <bJI.  DeG,  S.  T,  Co.,  23  How.  (U.  S.)  209? 
Morewood  v.  Enequist,  Id.  491. 

A  contract  to  build  a  ship  is  not  a  maritime  contract.  It  is  made  on  land,, 
to  be  performed  on  land.  The  admiralty  courts  have  no  jurisdiction  to  en- 
force liens  for  labor  done  or  materials  furnished  in  such  construction:  Peoples 
Ferry  Co.  v.  Beers,  20  How.  (U.  S.)  400;  Roadt,  v.  C/iapman,  22  Id.  129. 
"In  general,  contracts  upon  land,  though  to  be  executed  on  the  sea,  and  con- 
tracts at  sea,  if  to  be  executed  on  the  land,  are  not  cognizable  in  the  English 
admiralty;"  and  this  is  generally  true  in  this  country:  Cfrant  v.  PoUlon,  2(1 
Id.  16a 


AujBON  V.  Tatlob  and  Washbukn. 

[6  Daxa,  87.] 

A  Judgment  against  a  Lunatic  on  process  served  upon  him  alooa^  tad 
not  on  his  guardian,  though  erroneous,  is  not  void. 

PirUe,  for  the  appellant. 

OiDsley,  for  the  appellees. 

By  Court,  Robertson,  C.  J.    The  only  question  presented  in 
this  case  is,  whether  a  judgment  by  default  against  a  lunatic^ 
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upon  service  of  process  on  him  alone,  be  void,  because  his  com- 
mittee was  not  a  party.  And  it  is  otir  opinion  that,  though  eri- 
dentlj  erroneous,  the  judgment  is  not  void. 

Had  the  &ct  of  lunacy  appeared  in  the  record  of  the  judg- 
ment, a  writ  of  error  to  this  court  would  have  insured  the  proper 
Telief .  But  though  the  fact  did  not  so  appear,  and  is  judicially 
known  only  from  an  admission  in  the  record  of  this  suit— brought 
to  enforce  (by  eriction)  a  purchase  of  the  Itmatic's  land,  under  an 
execution  on  the  judgment  against  him — ^jet,  upon  a  writ  of  error 
^coramnolnSj  the  judgment  might  have  been  set  aside.  There  being, 
however,  according  to  the  authorities,  ancient  and  modem,  a 
parallelism,  to  a  great  extent,  in  the  l^al  capacities  of  lunatics 
jmd  in&nts,  and  this  court  having,  and  we  think  correctly,  de- 
<ddBd  that  a  judgment  against  an  infant,  without  defense  or  the 
intervention  of  a  guardian  ad  liiemy  is  not  void,  we  would  not, 
in  the  absence  of  any  direct  authorily,  feel  authorized  to  decide 
that  a  judgment  by  default  against  a  Itmatic  is  void,  merely 
l)ecause  his  committee  was  not  a  party,  and  no  person  was 
4ippointed  to  defend  the  suit.  Moreover,  this  conclusion  seems 
also  to  be  established  by  the  authority  of  adjudged  cases:  Shel- 
ford  on  Lunacy. 

This  is  not  a  case,  as  we  think,  in  which  it  should  be  decided 
that  there  was,  in  judgment  of  law  or  in  fact,  no  notice  whatever 
of  the  suit;  and,  therefore,  the  judgment  should  not  be  deemed 
Toid  for  want  of  any  citation.  Irreparable  injustice  can  seldom, 
if  ever,  result  from  the  recognition  of  such  a  doctrine;  because 
official  service  on  a  lunatic  will  generally  be  indirect  personal 
notice  to  his  coromittee,  keeper,  or  some  other  friend;  and  no 
judgment  can  be  enforced  against  his  estate,  without  the  knowl- 
•edge  of  some  one  whose  relative  position  would  prompt  the 
jnequisite  attention  to  the  proper  procedure  for  setting  it  aside  if 
unjust.  Therefore,  where,  as  in  this  case,  such  a  judgment  is 
permitted  to  stand  and  be  enforced  without  objection,  the 
national  presumption  is  that  it  is  right,  and  could  not  have  been 
prevented  by  any  defense  that  could  have  been  made.  Wo, 
therefore,  perceive  no  solid  ground  for  declaring  it  void;  and  we 
are  also  of  the  opiEiion  that,  the  judgment  not  being  void,  the 
land  of  the  lunatic  was  liable  to  sell  under  an  execution  upon  it. 
Wherefore,  the  judgment  of  the  circuit  court,  which  declared 
the  judgment  against  the  lunatic,  Taylor,  to  be  void,  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial  of  the  action  of 
ejectment,  founded  on  the  title  conveyed  by  the  sheriff  to  the 
purchaser  of  the  lunatic's  land,  under  an  execution  issued  on 
the  judgment  against  him. 
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JvDOMBNTS  AGAINST  LuNATiGS  are  neither  void  nor  voidable.  They  cu» 
not  be  reversed  for  error  on  account  of  defendant's  lunacy.  The  proper  rem- 
edy in  favor  of  a  Innatio  is  to  apply  to  chancery  to  restrain  proceedings,  t» 
oompel  plaintiff  to  go  there  for  justice.  In  an  action  against  a  lunatic,  jodg- 
ment  is  properly  entered  against  him  and  not  against  his  guardian.  Unless 
set  -aside  in  chancery,  or  by  some  other  appropriate  remedy,  a  Judgment 
against  a  lunatic  is  of  unquestionable  validity:  Lamprey  v.  Nudd,  9  YceL 
299;  Wood  v.  Bayard,  63  Pa.  St.  320;  Foster  v.  Jones,  23  Ga.  168;  Sarra- 
mento  Savings  Bank  v.  Spencer,  53  Cal.  737;  Stigers  v.  Brent,  50  Md.  214;  10 
Cent.  L.  J.  473;  Johnson  v.  Pomeroy,  31  Ohio  St.  247.  If  an  attempt  were 
made  to  vacate  or  enjoin  such  judgment  in  chancery,  doubtless  the  mere  in- 
sanity of  the  judgment  defendant  would  not  be  a  guaranty  of  success.  It 
would  require  the  aid  of  other  facts,  from  which  the  conclusion  must  follow 
that  the  judgment  is  inequitable  and  can  not  be  executed  without  injustice. 


Sneeb'b  Heibs  et  al.  v.  Athebton. 

[6  Dajta,  276.] 

Co-TBNAUT  IN  PosaisssioN  acquiring  an  adverse  title  can  not  assert  it  againsi 
his  co-tenants,  if  they  are  willing  to  contribute  ratably  to  the  cost  of  his 
purchase. 

PcntCHASB  Made  bt  Onb  not  then  a  Co-tenant,  does  not  inure  to  the  ben* 
efit  of  those  with  whom  he  afterwards  becomes  a  co-tenant. 

Bill  in  equity.    The  opinion  states  the  ease. 
Jforeheady  Brown,  and  Alien,  for  the  appellants. 
Chapeze,  for  the  appellee. 

By  Court,  Ewing,  J.  Two  patents  issued  in  1816,  to  Bonn* 
tree,  Sneed,  and  Atherton — one  for  three  hundred  and  fifty  acres^ 
the  other  for  six  hundred  and  fifty  acres — ^founded  on  surveys 
made  in  Januaiy,  1815,  in  the  name  of  John  May's  heirs,  and 
assigned  by  them  to  the  patentees,  the  second  of  February,  1815, 
which  surveys  were  founded  on  a  treasury  warrant  entry,  in  the 
name  of  John  May,  bearing  date  the  eleventh  of  November, 
1783.  Eountree  conveyed  lus  interest  in  the  land  to  Craddock 
and  Allen,  who,  in  conjunction  with  Eountree  and  Sneed's  heirs, 
filed  their  bill  against  Atherton  for  partition,  and  an  account  of 
the  profits. 

Atherton  filed  his  answer,  resisting  the  prayer  of  the  bill, 
upon  the  alleged  ground  that,  as  to  a  part  of  the  land,  he  had 
been  in  possession  for  many  years  before  the  date  of  the  two 
grants,  claiming  title  under  a  claim  in  the  name  of  Joseph 
Bamett,  which  was  superior  to  the  claim  of  the  complainants; 
and  as  to  the  residue  of  the  land  embraced  in  the  two  patents. 
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he  had  purchased  out  adversary  daimB,  of  saperior  dignity,  de- 
riTed  under  Bamett's  entry,  and  exhibits  his  titles.  Upon  the 
hearing,  the  circuit  court  dismissed  the  complainants'  bill,  and 
they  have  appealed  to  this  court. 

It  appears  that  a  surrey  was  executed  on  the  nineteenth  of 
January,  1796,  in  the  name  of  Joseph  Bamett,  for  one  thousand 
two  hundred  and  thirty-one  acres  of  land,  founded  on  three 
several  entries— one  for  one  thousand  acres,  made  in  February, 
1783,  and  two  others  in  addition,  and  adjoining,  made  in  a 
short  time  thereafter.    That  one  Osborne  purchased  two  hun- 
dred acres  of  the  land  embraced  in  Bamett's  survey,  and  sold 
the  same  to  Atherton,  who  took  possession  and  settled  on  the 
same  as  early  as  1796,  and  remained  in  possession  ever  since, 
claiming  under  Bamett's  claim.    That  three  hundred  and  fifty 
acres  out  of  said  survey  were  sold  and  conveyed  by  Bamett  to 
one  May  and  Hambleton,  in  1795.    That  May  and  Hambleton 
sold  to  Percifull,  in  1797,  and  Hambleton  and  the  executor  of 
May  conveyed  to  him,  in  1798.    Percifull,  in  1801,  sold,  and 
executed  his  bond,  to  one  Lee,  to  convey  to  him  one  hundred 
acres,  part  of  said  three  hundred  and  fifty  acres.    Lee  assigned 
the  bond  to  Bray,  who  sold  to  Atherton,  in  1807.    And  said 
hundred  acres  has  been  continually  possessed,  ever  since  Per- 
cifull's  purchase,  by  the  several  persons  claiming  tuider  Bamett. 
After  the  emanation  of  the  two  grants  to  Sneed,  Atherton, 
and  Bountree,  Atherton  brought  an  action  of  covenant  against 
Percifull,  on  his  bond,  for  failing  to  convey  the  one  hundred 
acres,  and  recovered  judgment  in  damages;  whereupon,  Perci- 
full filed  his  bill  against  Atherton,  setting  up  the  supetriority  of 
hia  title  to  the  land  under  the  claim  of  Bamett,  and  upon  the 
hearing  a  decree  was  rendered,  ordering  Atherton  to  surrender 
up  the  possession  of  the  one  hundred  acres  to  Percifull,  and  re- 
lease all  claim  to  him  for  the  same,  and  pay  him  rents.    After- 
ward, the  decree  seems  to  have  been  settled  between  the  parties, 
and  a  conveyance  was  made  by  Percifull  to  Atherton  for  the 
land,  and  he  was  never,  in  fact,  evicted  from  the  same.    It  seems 
from  the  record  in  that  case,  as  well  as  from  the  proofs  and  ex- 
hibits in  the  record  now  before  us,  that  Bamett  died  shortly 
after  his  surrey  was  made,  and  that  no  grant  had  issued  thereon, 
nor  did  any  issue  till  1817;  and  that,  after  its  emanation,  his 
beirs  conveyed  the  three  hundred  and  fifty  acres  to  Percifull. 
which  he  had  bought  from  Hambleton  and  May,  who  claimed 
the  same  under  the  deed  of  Bamett.    That  Percifull  conveyed 
two  hundred  and  fifty  acres,  the  residue  of  the  three  hundred 
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and  fifty  acres,  to  Price,  who  conveyed  the  same  to  Carter,  who 
conveyed  to  Hill,  who  sold  and  conveyed  to  Atherton,  by  deed 
beaiing  date  the  tweniy-first  of  June,  1827,  for  the  conaLdeia- 
tion  of  nine  hundred  dollars  expressed  in  the  deed.  Bametf  s 
heirs  conveyed  to  Atherton  all  the  residue  of  the  one  thousand 
two  hundred  and  thirty-one  acx^  survey,  except  the  three  hundred 
and  fifty  acres  conveyed  to  Percif ull  by  deed  bearing  date  in 
April,  1826;  so  that  Atherton  now  sets  up  claim  to  all  the  land 
embraced  in  Bamett's  patent.  It  was  agreed  by  the  counsel 
below,  that  the  whole  record  in  the  case  of  PercifuU  v.  Atherton 
should  be  read  as  evidence  in  this  case,  except  Aiherton's  evi- 
dences of  title. 

The  two  entries  of  Bamett — one  for  one  thousand,  the  other 
for  one  hundred  and  thirty  acres — are  unquestionably  good,  and 
are,  in  equity,  paramount  or  superior  to  the  titles  derived  under 
the  patents  to  Sneed,  Rountree,  and  Atherton;  and  the  decree 
of  the  circuit  court,  in  the  case  of  PercifuU  v.  AiherUm^  was 
correct  in  so  determining.  The  third  entry  referred  to  is  not 
exhibited  in  the  record.  If  those  two  entries  be  laid  down 
properly,  they  will  cover  all  the  two  hundred  acres  on  which 
Atherton  settled,  and  also  the  three  hundred  acres  claimed  by 
PercifuU  under  Bamett's  sale  to  May  and  Hambleton;  and  ¥rill 
also  cover  the  whole  three  hundred  and  fifty  acre  tract  patented 
to  Sneed,  etc.,  and  probably  a  good  portion  of  the  six  hundred 
and  fifty  acre  tract  patented  to  them.  But  the  precise  extent  of 
the  interference  with  the  latter  claim  we  are  not  able  to  deter- 
mine, and  it  is  not  exhibited  by  any  connected  survey  in  the 
record. 

It  is  a  weU-established  principle  of  equity,  repeatedly  recog- 
nized by  this  court,  that  a  tenant  in  common,  joint  tenant,  or 
parcener,  being  in  possession,  will  not  be  permitted  to  purchase 
up  an  adversary  claim,  and  oppose  it  to  the  title  of  his  co-tenant, 
or  hold  under  it  in  opposition  to  their  joint  claim;  but  such 
purchase,  if  made,  will  inure  in  equity  to  the  joint  benefit  of 
each,  upon  the  equitable  terms  of  an  equal  contribution  by  each 
in  the  costs  of  purchase.  This  principle  grows  out  of  the 
privity  between  them,  and  inculcates  fidelity  and  good  faith: 
Venable  v.  Beauchamp,  3  Dana,  324  [28  Am.  Dec.  74];  6  Johns. 
Ch.  407;'  4  Mon.  298;  2  Johns.  Ch.  33, 34.'  But  this  principle 
can  only  be  made  to  apply  to  purchases  made  after  the  joint  ten- 
ancy or  relationship  exists  between  them.  Until  then,  it  can 
not  be  construed  to  be  a  breach  of  fidelity  or  good  faith  to  pur- 
ehase,  as  the  privity  has  not  commenced. 

1.  Van  Bomt  t.  Fonda.  2.  Holdridgt  t.  CNUn^te. 
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In  relation,  tiherefore,  to  ihe  two  hundred  acres  claimed  and 
poeaeased  by  Atherton  under  Bamett's  title,  and  the  one  hun- 
dred acres  claimed  and  possessed  under  the  same  title  through 
Percifttll,  he  stands  upon  different  ground  from  that  occupied 
bj  him  in  relation  to  the  residue  of  the  land  purchased.    As  to 
those  two  paroelsy  he  can  not  be  construed  to  have  purchased 
with  a  Yiew  to  the  joint  benefit  of  himself  and  co-tenants,  or  for 
the  protection  of  his  and  their  joint  title.     Nor  can  he  be 
chargeable  with  an  infraction  of  good  faith,  or  a  breach  of 
fidelity,  in  the  acquisition  of  those  parcels,  such  as  would  im- 
pose upon  him  the  equitable  duty  to  yield  up  these  purchases 
for  the  joint  benefit  of  all,  upon  the  tenns  of  an  equitable  con- 
tribution; as  the  relationship  of  co-tenant  did  not  rest  upon 
him  at  that  time.    Unless,  therefore,  it  can  be  inferred,  from 
his  acceptance  of  the  joint  patents  with  Sneed  and  Bountree, 
that  he  intended  to  abandon  his  prior  claim,  or  merge  it  in  the 
new  title,  he  ought  not  to  be  required  to  do  so.    There  is  noth- 
ing in  the  record  that  will  lead  to  the  conclusion  that  he  had 
any  such  intention.    But  the  contrary,  we  think,  may  be  rea- 
sonably inferred  from  the  facts  exhibited. 

He  was,  and  had  been,  for  many  years,  in  the  occupancy  of 
the  land,  and  had  made  valuable  improvements  upon  it.     He 
held  a  claim  upon  Bametf  s  heirs  and  on  Perdfull,  for  a  title. 
It  was  suddenly  discovered  that  a  patent  had  never  issued  to 
Bamett  or  his  heirs.    His  home  and  fireside  were  endangered; 
and,  as  a  means  of  securing  them,  and  rendering  assurance 
doubly  sure,  he  might  well  agree  to  shelter  them  with  an  addi- 
tional title,  without  abandoning  the  title  under  which  he  ac- 
quired and  held  the  possession.    It  can  not  be  presumed  that 
he  intended  to  surrender  up  any  part  of  his  possession,  or  im- 
provements, to  his  co-tenants,  or  to  endanger  them  by  his  union 
in  the  new  titles,  but  rather  that  he  intended  to  strengthen  and 
secure  them  by  holding  on  to  both  tities.    If  Bamett's  titie 
proved  the  b^t,  he  would  be  protected  under  it;  and  if  it 
failed,  and  the  titie  to  Sneed,  Bountree,  and  himself  proved 
paramount  and  superior,  he  would,  by  means  of  the  interest 
which  he  held  in  them,  be  able  to  secure  his  home  and  possession. 
The  case  is  different  from  the  case  of  Jone»  v.  Jones,  in  1  Call, 
^,*  to  which  we  have  been  referred  by  the  counsel.    There  the 
father  and  two  sons  take  out  an  inclusive  joint  patent  founded 
upon  their  former  claims,  and  were  decided  to  be  joint  tenants. 
Bni  the  decision  goes  upon  the  evidence  of  intention  of  the  par- 

1.  1  OaU.  408. 
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ties  to  become  so,  deducible  from  the  facts  of  tlie  case.  Hen 
the  titles  are  independent  and  distinct,  and  deducible  from  dif- 
ferent sources,  and  without  grounds  for  presuming  an  intention 
to  become  joint  tenants  of  both  claims.  Besides,  as  to  the  one 
hundred  acres,  after  a  tedious  lawsuit,  and  vigorous  defense  on 
the  part  of  Atherton,  a  decree  was  rendered  against  him  for  it, 
and  he  was  ordered  to  release,  and,  after  he  could  no  longer  de- 
fend his  possession  successfully,  he  purchased  out  the  claim. 
And  it  has  been  rex)eatedly  determined  by  this  court  that,  in  the 
case  of  a  tenant,  between  whom  and  his  landlord  an  obligation 
of  fidelity  and  good  faith  subsists,  of  equal  force  to  that  which 
subsists  between  co-tenants,  after  judgment  of  eviction,  he  need 
not  wait  to  be  turned  out,  but  may  purchase  out,  and  take  shel- 
ter under,  an  adversary  claim.  In  like  manner,  after  the  decree 
against  Atherton,  it  was  competent  for  him  to  purchase  out,  and 
take  shelter  under,  the  adversary  claim. 

It  matters  not  whether  his  co-tenants  were,  or  were  not,  par- 
ties to  the  suit.  If  his  possession  was  theirs  also,  it  was  Uieir 
duty  to  defend  it;  and  when  they  failed  to  do  so,  and  it  was  lost, 
after  a  faithful  defense  on  his  part,  he  had  a  right  to  secure  him* 
self  by  purchasing,  and  taking  shelter  under,  the  opposing  claim. 
As,  therefore,  Bamett's  claim,  at  least  to  the  extent  of  the  three 
hundred  acres,  is  the  best,  and  as  Sneed  and  Bountree  have  no 
joint  interest  in  it,  and  as  none  can  be  implied  in  their  favor, 
diey,  or  Allen  and  Bountree,  have  no  right  to  a  partition  in  that 
part  of  the  land. 

But,  in  relation  to  the  residue  of  the  land  embraced  in  their 
joint  patents,  a  different  principle  applies.  Atherton,  after  the 
privily  of  joint  tenancy  had  commenced,  and  while  it  was  sub- 
sisting, purchased  up  the  adversary  claims.  His  purchases  will 
inure  to  the  benefit  of  himself  and  his  co-tenants,  upon  the  terms 
of  a  ratable  contribution  to  him,  by  them,  for  all  simis  fairly  and 
in  good  faith  expended  in  their  acquisition,  and  in  endeavoring 
to  give  security  to  his  or  their  joint  title — that  is,  that  Sneed  and 
Bountree  each,  or  those  claiming  under  either  of  them,  shall 
contribute  and  pay  to  Atherton  one  third  of  the  amount  ex- 
pended by  him  in  acquiring  or  extinguishing  Bamett's  chum,  or 
any  other  outstanding  incumbrance,  so  far  as  the  same  conflicts 
with  their  joint  patents,  excluding  the  three  hundred  acres 
secured  to  him  in  the  foregoing  part  of  this  opinion;  for  which, 
if  he  paid  anything,  he  is  entitled  to  no  contribution. 

The  partition  should  be  so  made,  if  it  can  be  done  with  equi* 
table  propriety,  as  to  allot  to  Atherton  that  portion  of  land  which 
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he  Las  improyed,  excluding,  in  the  computation,  the  additional 
value  giTen  to  it  by  the  improvement.  If  this  can  not  be  done, 
then  he  should  be  paid  for  the  ameliorations  of  the  land  which 
may  faJl  to  them.  And,  if  he  has  had  the  use  of  the  land  which 
may  be  allotted  to  them,  and  the  profits  shall  equal  the  interest 
upon  the  pro}K>rtion  of  the  amount  which  they  may  be  found 
indebted  to  him,  they  shall  not  pay  interest,  but  the  rents  and 
interest  should  be  set  off  against  each  other,  as  equivalents.  But 
if  the  rents  upon  the  part  allotted  to  them  shall  not  equal  the 
interest,  then  they  shall  pay  the  excess  of  interest,  and  if  there 
be  no  rents  on  that  part,  they  shall  pay  the  whole  interest.  It 
is  difficult  to  give  more  specific  directions,  as  the  improvements 
are  not  laid  down,  or  other  facts  exhibited  which  will  enable  us 
to  do  so,  without  danger  of  doing  injustice  to  the  parties.  Suffice 
it  to  say  that,  upon  an  exhibition  of  all  of  the  facts  as  to  the 
amounts  expended  in  the  acquisition  of  any  of  the  adversary  tities, 
or  in  the  fair  endeavor  to  do  so,  as  well  as  to  the  improvements, 
rents,  and  interest,  equal  justice  shall  be  done  as  near  as  may 
be,  according  to  the  principles  now  settled. 

We  have  not  thought  it  necessary  to  say  anything  about  the 
aafhentication  of  the  deed  of  Bamett's  heirs,  or  the  proof  of 
their  heirship,  as,  if  there  be  any  difficuliy  upon  that  score,  it 
would  be  proper  for  the  court  to  give  time  to  prove  its  due  exe- 
cution, or  other  facts  sustaining  its  authenticity.  The  conveyance 
by  Bountree  to  Atherton,  and  reconveyance  by  the  latter  to  the 
fonner,  can  be  regarded  by  this  court  as  having  no  other  effect 
than  to  reinvest  Bountree  with  the  title  which  he  before  held. 

It  is,  therefore,  the  opinion  of  the  court  that  the  decree  of  the 
circuit  court  be  reversed,  and  cause  remanded,  that  a  commis- 
sioner or  commissionerB  may  be  appointed  to  hear  proof,  and 
ascertain  and  settle  the  amounts  paid  out,  and  other  facts  essen- 
tial to  a  final  disposition  of  the  case,  and  that  a  decree  be  ren- 
dered, not  inconsistent  with  the  principles  in  this  opinion  setUed; 
and  the  appellants  are  entitied  to  their  costs  in  this  court. 


PnusHASE  OF  ADvxasB  TiTLB  BY  A  Co^nMANT.— ThJs  sabject  it  ooDiid- 
**^  and  the  anthoritiflB  in  this  series  and  elsewhere  referred  to,  in  the  note 
to  Vemble  T.  Bmuchamp^  28  Am.  Deo.  74^  S8w 


76  Bank  of  Kentucky  v.  Hancock.    [Kentacky, 

Bane  of  Ejsntuoey  v.  Hanooge's  Adm'b. 

[6  Daha,  284.] 

brJUKcnoN  against  Enfobcino  thb  Mandate  or  the  Coubt  or  Appbau 
may  be  granted  by  the  drcuit  court,  if  such  mandate  be  obtained  sam^ 
titiooBly  or  by  surprise,  or  contrary  to  contract. 

Bill  in  equity.     The  opinion  states  the  case. 

Owsley,  for  the  plaintiff. 

No  appearance  for  the  defendant. 

By  Court,  Bobebtson,  C.  J.  This  court  having,  for  insuf- 
ficiency of  proof  to  sustain  his  equity,  reversed  a  decree  which 
Hancock  had  obtained  for  perpetuating  a  partial  injunction  to  a 
judgment  against  him,  in  favor  of  the  bank  of  EentucI^ — on 
the  return  of  the  case  to  the  circuit  court,  he  filed  a  supplemen- 
tal bill  for  suspending  the  mandate  of  this  court  directing  a 
dissolution  of  his  injunction,  and  for  upholding  the  decree,  on 
the  ground  that  the  attorney  for  the  bank,  being  convinced,  by 
a  personal  knowledge  of  the  facts,  that  he  was  entitled  to  relief 
to  that  extent,  and  would  be  able  to  establish  his  equity  by 
proof,  consented  to  the  decree,  without  further  evidence,  and 
wrote  it  himself;  and  that,  therefore,  the  bank  ought  not  to 
be  permitted  to  enforce  the  mandate  of  this  court,  improperly 
obtained,  by  unjustly  availing  itself  of  the  defectiveness  of  the 
proof  in  the  record,  and  of  the  absence  of  any  notice  in  it  of 
the  fact  that  the  decree  had  been  rendered  by  consent.  The 
bank  required  proof  of  those  allegations  in  the  bill,  and  denied 
the  authority  of  its  attorney  to  bind  it  by  any  such  consent  as 
that  alleged. 

The  allegations  respecting  the  manner  of  rendering  the  decree 
were  proved;  and  one  witness  deposed  to  facts  conducing  to 
prove  the  equity  apserted  in  the  original  bill — ^that  is,  that  the 
consideration  of  the  note,  on  which  the  judgment  for  the  nom- 
inal amount  of  it  in  money  had  been  obtained,  was  a  loan  by 
the  bank  to  Hancock,  of  notes  on  the  bank  of  the  Common- 
wealth, at  their  nominal  value,  though,  at  the  time  of  the  loan, 
in  1822,  they  were  greatly  depreciated.  A  deposition  of  the 
same  witness  had  been  filed  in  the  case  prior  to  the  date  of  the 
decree  which  this  court  reversed,  because  his  testimony  did  not 
show  satisfactorily  that  the  notes  were  loaned  at  their  nominal 
value.     No  other  testimony  is  exhibited  in  the  record. 

The  circtdt  court  having  given  the  relief  sought  by  the  sup- 
plemental bill,  this  writ  of  error  for  reversing  that  decree  pre* 
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■ents  two  qoestions:  1.  Was  the  defendant  in  error  entitled 
toanyrelief?  and  2.  Washeentitled  to  that  which  was  decreed 
U>him? 

1.  Not  doubting  thata  party  who  obtains  a  mandate  from  this 
court  snrreptitioiisly,  or  by  sarprise,  or  contrary  to  contraq|k, 
may  be  enjoined  from  enforcing  it  whenever  a  judgment  or  de- 
cree of  an  inferior  court  might  be  enjoined  on  the  same  grounds, 
we  are  of  the  opinion  that  the  defendant  in  error  was  entitled  to 
relief  upon  the  facts  proved  in  this  case.  The  testimony  of  the 
only  witness  as  to  the  consideration  of  the  note  to  the  bank — 
now  specific  on  an  important  point,  respecting  which  it  was  in 
the  first  instance  indefinite,  and  fortified,  as  it-  now  is,  by  the 
supplemental  proof  that,  about  the  date  of  that  note,  other  notes, 
n^otiated  by  the  same  bank,  were  generally  discounted  in  Com- 
monwealth's paper  at  its  nominal  value,  and  that  the  attorney 
for  the  bank  consented  to  the  first  decree,  and  fixed  the  extent 
of  relief  upon  his  own  knowledge  of  those  facts;-~should,  in  our 
opinion,  be  deemed  sufficient  to  sustain  the  allegations  of  the 
boll  against  an  answer  not  expressly  denying  them  on  the  per- 
sonal knowledge  of  the  respondents,  nor  containing  even  an  in- 
timation as  to  the  kind  or  value  of  the  currency  in  which  the  note 
was  discounted.  And  the  facts  now  shown  are  also  sufficient,  as 
we  are  strongly  inclined  to  think,  to  authorize  the  inference  that, 
had  not  the  attorney  for  the  bank,  in  order  to  prevent  delay, 
consented  to  the  relief  sought  by  the  original  bill,  such  proofs 
would  have  been  taken  as  would  have  prevented  a  reversal  of  it 
by  this  court;  and,  upon  that  hypothesis,  we  doubt  not  the 
autboriiy  of  the  attorney  to  act  as  he  did. 

The  counsel  for  the  bank,  however,  argued  that,  as  the  note 
discounted  by  the  bank  was  in  the  form  prescribed  by  the  act  of 
1820,  the  consideration  can  not  be  inquired  into;  because  the 
same  act  declares  that "  the  consideration  (of  such  a  note),  when 
discounted  by  the  bank,  shall  not,  by  the  drawers,  or  either  of 
them,  be  questioned  in  any  suit  brought  upon  the  same  to  coerce 
the  payment  thereof  from  the  whole  or  either  of  the  obligors." 

It  may  be  difficult  to  determine  the  precise  object  and  effect 
of  that  anomalous  enactment.  But  we  can  not  believe  that  the 
l^^gidatnre  intended  that,  whatever  the  consideration  of  a  note 
diBcoTiiited  by  the  bank  might  happen  to  have  been,  or  when 
there  had,  in  fiict,  been  no  consideration,  or  an  illegal  or  insuf- 
ficient one,  there  should  not,  in  any  way,  be  any  judicial  inquiry 
respecting  it.  We  incline  to  think  that,  as  the  bank  of  Ken- 
\ikky  had,  with  legislative  sanction,  suspended  specie  payments, 
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whereby  its  notes  had  become  somewhat  depreciated,  and  as  the 
bank  of  the  Commonwealth  had  been  chartered  only  a  few  days 
before  the  date  of  this  enactment  of  1820,  the  legislature  in- 
tended that,  when  the  bank  of  Kentucky  should  thereafter  loan 
its  own  notes,  or  those  of  the  bank  of  the  Commonwealth, 
it  should  take  a  note,  in  the  prescribed  form,  for  the  nominal 
amoimt  in  money;  and  th^t,  therefore,  as  a  suit  upon  the  note 
could  only  be  brought  according  to  the  form  and  legal  effect  of 
it,  no  plea  should,  in  any  such  suit,  be  admitted  for  impeaching 
the  consideration,  on  the  ground  that  the  action  was  ostensibly 
for  the  nominal  amount  in  money,  when  the  actual  value  of  the 
loan  had  been  of  less  value  than  such  a  sum  in  specie.  And 
moreover,  that,  as  such  a  discounted  note  was  made  by  statute 
to  operate  as  a  foreign  bill  of  exchange,  the  consideration  should 
be  as  unimpeachable  as  that  of 'an  actual  and  formal  bill  of 
exchange. 

But  it  was  supposed  and  intended,  of  course,  as  we  presume, 
that  the  bank  should  always  accept,  in  payment  of  eveiy  such 
note,  its  own  notes  at  their  nominal  value,  or  notes  of  the  bank 
of  the  Commonwealth,  at  the  same  rate,  or  the  value  of  them  in 
specie,  if  such  notes  had  been  loaned,  and  it  would  not  take 
them  again  as  loaned,  by  denomination.  And  that  if,  after  judg- 
ment on  such  discounted  note,  the  bank  should  imjustly  attempt 
to  enforce  it  for  specie,  equity  might  give  relief  by  preventing  a 
perversion  of  the  letter  of  the  law  to  purposes  not  contemplated 
by  the  legislature,  or  by  the  parties. 

In  this  case,  the  bank  has  not  denied,  in  its  answer,  that  it  in- 
tended to  enforce  its  judgment  in  specie;  and,  therefore,  it 
might  be  enjoined  from  collecting  more  than  the  specie  value  of 
the  notes  loaned.  And  if,  as  we  presume  is  the  &ct,  a  credit  for 
about  seventy  dollars,  admitted  to  be  just,  was  included  in  the 
decree  for  perpetuating  the  injunction,  the  amount  for  which  it 
was  perpetuated  was  not  too  laige. 

Wherefore,  the  decree  of  the  circuit  court  is  afflrmed. 


Chambers  v.  Ple4J^ 

[6  Dajta.  496.] 
ICKAHTS  AKD  QHASI  TbNAKTS  CAN  MOT  LEGALLY  AtTORN  tO  %  BtmiffSr,  tftkP 

shelter  nnder  an  advene  claim,  nor  controvert  their  landlord's  title. 
Ajtkb  «Tni>aiicENT  or  Court  aoaikst  the  Landlobd*s  Titlb,  the  tenant 
may  pnrcaaee  or  take  shelter  under  the  advene  title,  hat  he  probably 
can  not  do  so  while  an  injunction  against  such  judgment  is  it  foroe. 
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Arnot  THE  Dkmisb  in  Bjeotmknt  has  Expissd,  tlia  JudgniBnt  la  inopeia- 
tiv^e;  poeaessioii  taken  nnder  it  is  a  trespaas;  the  tenant  in  poeaenion  ia 
in  no  danger  from  it,  and  ia  therefore  not  jnatifiable  in  porchaaing  or  tak- 
ing ahelter  under  the  title  on  which  it  waa  baaed. 

8T4TUTE  or  Ldctfations  Contikxjes  to  Bun  in  fayor  of  a  party,  although 
hia  tenant  in  poeaeaaion  aoquirea,  or  attempta  to  take  ahelter  nnder,  tiie 
adverae  title. 

Tenant  ob  Quasi  Tenant  mat  Oust  heb  Landlobd  and  hold  adveraely  to 
him,  and  after  notice  of  anch  adverae  holding  the  landlord'a  title  may 
become  barred  by  preacriptlon. 

EjEcncENT.     The  opinion  states  the  ease. 
Chambers  arid  French,  for  the  plaintifis. 
Owsley,  Hanson,  and  j^pperson,  for  the  defendant. 

By  Court,  Ewino,  J.  This  is  an  action  of  ejectment  bionght 
by  the  Chambers  against  Pleak,  and  verdict  and  judgment  for 
Pleak,  from  which  the  plaintiffs  have  brought  the  case  to  this 
court.  £2rrors  are  assigned,  questioning  the  opinions  of  the 
circuit  court  in  the  instructions  given  to  the  juiy  at  the  instance 
of  the  defendant,  and  in  refusing  the  instructions  asked  by  the 
plaintiffs.  « 

Some  of  the  matters  involved  in  this  controversy  have  been  here- 
tofore twice  examined  by  this  court:  first,  in  the  case  of  Oorey. 
Stevens,  1  Dana,  201  [25  Am.  Dec.  141];  secondly,  in  the  case  of 
Fleak  v.  Chambers,  decided  at  the  last  spring  term,  5  Id.  60.    But 
there  was  a  material  difference  in  the  proof  ini  each  case.    In- 
deed, there  is  a  censurable  carelessness,  or  unskillfulness,  in  the 
preparation  of  this,  as  well  as  the  last  mentioned  case,  which 
renders  it  exceedingly  diflBcult  for  this  court  to  understand  the 
record.     A  connected  plat  is  made  out;   but  the  boundaries ^f 
the  different  tenements,  or  of  the  adversary  claims,  are  not  laid 
down,  nor  the  places  of  the  different  settlements,  under  the  claim 
of  John  Gore.    De}>ositions  are  taken,  in  which  the  witnesses 
are  not  made  to  refer  to  objects  exhibited  on  the  connected  plat, 
but  to  speak  of,  and  attconpt  to  illustrate,  their  ideas  about 
places,  by  a  reference  to  relative  objects  on  the  ground  which 
are  unknown  to  this  court,  and  are  not  exhibited  upon  the  con- 
nected phtt.    Oood  causes  are  often  lost  by  culpable  negligence 
in  their  preparation. 

From  what  can  be  collected  from  the  record,  it  seems  that  a 
patent  issued  to  John  Oore  for  one  thousand  acres  of  land,  on 
the  sixteenth  of  Maroh,  1786.  That  one  issued  to  Peter  Warner, 
on  the  second  day  of  December,  1784,  for  five  hundred  acres, 
tovering  a  part  of  the  same  land.     That  both  patents  cover  the 
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land  in  contest.  That  John  Oore,  junior,  son  of  John  the 
elder,  under  and  by  virtue  of  a  power  of  attorney  from  hia 
father,  entered  upon  the  one  thousand  acres,  taking  possession 
of  the  whole,  in  1794,  and  remained  on  the  same.  That  he 
made  leases  of  several  parcels  to  different  tenants,  and  laid  off 
two  hundred  acres,  and  put  Ben.  Gore,  his  brother,  in  posses- 
sion of  it:  all  as  agent  of  his  father,  and  under  his  titles. 

Warner,  on  his  elder  patent,  brought  an  action  of  ejectment 
against  John  Oore,  jun.,  Ben.  Gore,  and  the  other  tenantB* 
and  recovered  a  judgment  in  1804.  The  demise  in  the  declara- 
tion was  laid  at  ten  years,  and  expired  in  September,  1813. 
John  Gore,  sen.,  filed  a  bill,  and  obtained  an  injunction 
against  the  judgment,  in  which  he  set  up  a  superior  equity 
under  his  claim.  The  bill  was  depending  until  1818,  when  it 
was  dismissed.  Of  course,  no  writ  of  possession  was  ever  sued 
out  on  the  judgment,  until  after  the  expiration  of  the  demise  in 
the  declaration. 

Reynolds,  who  married  a  daughter  of  John  Gore,  sen.,  re- 
moved to  the  country,  as  near  as  can  be  collected  upon  the 
testimony,  in  1811,  '12,  or  '13,  and  was  settled  on  the  land  by 
John  Gore,  jun. ,  at  the  improvement,  it  is  believed,  occupied  bj 
himself,  when  the  judgment  of  Warner  was  recovered,  claiming 
as  son-in-law,  and  to  hold  under  John  Gore,  sen.,  in  righto! 
his  wife;  and  a  short  time  thereafter,  John;  the  agent,  caused 
one  hundred  and  twenty  acres  to  be  laid  off  to  him,  embracing 
his  improvement.  Beynolds,  some  short  time  afterward,  sold 
twenty-five  acres  of  his  tenement  to  Glover,  and  put  him  in  pos- 
session thereof,  and  afterward  sold  to  him  tweniy-five  acres 
more,  and  put  him  in  possession.  Glover  and  those  claiming 
under  him  have  remained  in  possession  ever  since. 

Pleak,  the  defendant,  claims  under  Glover's  purchase.  The 
precise  time  when  Glover  purchased,  and  was  placed  in  posses- 
sion of,  the  first  twenty-five  acres,  does  not  appear.  But  it  is 
probable,  from  the  proof,  that  it  was  not  earlier  than  1814. 
Deeds  were  not  made  to  him  until  1816,  for  the  first  twenty-fiv» 
acres,  and  1820,  for  the  second. 

John  Gore,  sen.,  died  in  1816,  leaving  a  will,  by  which  he 
directed  said  tract  to  be  divided  among  his  children,  in  pursu- 
ance to  which,  by  a  decree  of  the  court,  in  1834,  a  division  WiB 
directed,  and  deeds  of  partition  executed  in  June,  1835,  by  which 
the  land  in  part  covered  by  Glover's  purchase  was  assigned  to 
Mary  Chambers,  a  daughter  of  one  of  the  plaintifiis,  under  whom 
the  other  plaintiffs  claim     There  is  testimony  in  this  record 
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tending  to  show  that  Ben.  Gore  contracted  for  the  purchase  of 
Warner's  title,  before  the  expiration  of  the  demise  in  the  decla- 
ration, though  he  did  not  take  a  deed  until  after.  It  seems,  also, 
that  he  sold  to  Reynolds  so  much  of  Warner's  claim  as  was  em- 
braced in  the  one  himdred  and  twenty  acres  laid  off  to  him  by 
John  Gore,  jun.  But  this  purchase  by  Reynolds  was  not  made 
until  November,  1813,  about  two  months  after  the  expiration  of 
the  demise  in  Warner's  declaration. 

From  these  facts,  it  is  clear  that  John  and  Ben.  Gore,  and 
Beynolds,  all  entered  as  tenants,  or  quasi  tenants,  under  the 
title  of  John  Gore,  sen.  This  being  their  attitude,  the  fol- 
lowing principles  may  be  laid  down,  as  settled  by  the  former 
decisions  of  this  court:  That  as  tenants,  or  quasi  tenants,  they 
could  not  legally  attorn  to  a  stranger,  or  take  shelter  under  an 
adversary  claim,  or  purchase  in,  or  set  up  the  same,  in  opposi- 
tion to  their  landlord,  or  controvert  his  title,  or  set  up  an  elder 
outstanding  claim  against  it.  And  any  x>erson  entering  under 
them,  or  either  of  them,  or  deriving  title  from  them,  will  stand 
in  no  better  condition  than  they:  1  Stat.  L.  444;  Phillips  v.  Rolh* 
loeZZ,  4  Bibb,  34;  Swan  v.  WHson,^  1  Marsh.  99;  Morgan  v.  J9aZ- 
lardy  Id.  558;  Hamel  v.  Latvrence,  Id.  330;  Turley  v.  Itogers, 
Id.  245;  Foster  v.  Morris,  3  Id.  611  [13  Am.  Dec.  205];  Gon- 
letfs  Heirs  v.  ChileSy^  and  other  cases,  sparsim. 

But  BO  soon  as  it  was  ascertained,  by  the  judgment  of  the 
court,  that  their  landlord's  title  was  not  sufficient  for  their  pro- 
tection and  securiiy,  it  was  competent  for  them  to  purchase  in, 
or  take  shelter  under,  the  adverse  claim  of  Warner,  without 
waiting  for  the  consent  of  their  landlord,  or  for  a  formal  evic- 
tion: Fowler  v.  Cravens,  3  J.  J.  Marsh.  429  [20  Am.  Dec.  153]; 
Luns/ord  v.  Turner ,  5  Id.  105  [20  Am.  Dec.  248];  Foster  v.  Mor^ 
ris,  3  Id.  611  [13  Am.  Dec.  205];  Litt.  Sel.  Cas.  423 ;»  Swann  v. 
Wilson,  1  Marsh.  99.  But,  after  the  judgment  was  enjoined,  it 
was  certainly  questionable  whether  they  could,  consistently  with 
their  fidelity  to  their  landlord,  have  purchased  in  Warner's 
claim,  or  taken  shelter  under  it,  while  the  injunction  was  pend- 
ing. During  that  period,  their  possessions  were  certainly  not 
endangered  from  the  coercive  process  of  the  court,  at  least.  But 
it  is  deemed  unnecessary,  in  this  case,  to  decide  this  point. 

But  as,  in  the  action  of  ejectment,  possession  for  the  term 
only  laid  in  the  demise  is  recovered,  after  the  expiration  of  the 
demise  the  judgment  for  the  possession  is  dead,  and  can  no 
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longer  be  enforced  byprocess,  or  reyived  hj  scire  facias,  for  there 
is  nothing  to  enforce  or  reyive;  and  possession  taken  under  sach 
a  judgment  wonld  be  a  trespass,  as  without  color  of  authority: 
SmUh  y.  Homback,  4  Litt.  232  [14  Am.  Dec.  122];  SmUh  y. 
Homback,  3  Marsh.  399;^  2  Bibb,  149.*  Nor  after  the  demise 
has  expired  can  any  execution  be  issued  for  the  possession, 
though  it  has  been  suspended  by  injunction  (the  last  case  aboye); 
nor  can  the  demise  be  enlarged  after  judgment,  though  stayed 
by  injunction,  as  was  settled  by  this  court  in  the  case  of  Giving 
y.  Marshall,  3  Id.  27.  But  a  chancellor  will  disTnisa  the  bill  oi 
a  defendant  in  ejectment,  who  is  seeking  equitable  relief,  upon 
motion,  unless  he  will  consent  to  enlarge  the  demise  that  is 
about  to  expire;  but  will  not  sustain  a  bill  to  enlarge  it,  though 
process  has  been  suspended  by  injunction,  until  the  demise  has 
expired,  though  the  lessor  is  barred  in  the  mean  time  by  the 
statute  of  limitations,  as  was  determined  in  the  case  of  Batoman 
y.  Violet,  4  Mon.  355. 

As  the  possessions  of  the  tenants  were  no  longer  endangered 
by  the  judgment  after  the  demise  had  expired,  they  were  no 
longer  justifiable  in  taking  shelter  under  it,  or  in  purchasing  in 
the  adyerse  claim,  as  was  determined  by  this  court  in  the  case 
of  Fleak  y.  Chambers,  decided  at  the  last  spring  term,  5  Dana, 
60.  But  though  it  is  admitted  to  be  established  now,  by  the 
proof,  that  Ben.  Gore  contracted  for  the  purchase  of  Warner's 
claim  before  the  demise  expired,  yet  his  purchase  could  only  be 
construed  to  inure  to  the  protection  of  his  own  tenement,  which 
was  distinct  from  the  tenement  of  Beynolds  which  is  now  in 
contest.  His  rights,  or  the  rights  or  duties  of  Beynolds,  as  to 
the  tenement  of  the  latter,  were  in  no  other  respect  changed  by 
his  purchase  than  to  place  Ben.  Gore  in  the  place  of  Warner, 
with  all  the  rights  to  enforce  the  judgment  of  Warner  against 
the  other  tenements,  including  Beynolds',  which  Warner  pos- 
sessed, and  no  more. 

Therefore,  though  he  purchased  Warner's  claim  before  the 
demise  expired,  if  Beynolds  did  not  purchase  the  part  conflict- 
ing  with  his  tenement  from  him  or  from  Warner  until  after  the 
demise  expired,  the  necessity  for  the  purchase  no  longer  existed; 
nor  could  he  say  that  it  was  made  by  the  *'  consent  of  his  land- 
lord," or  ''in  pursuance  to  a  judgment,"  within  the  spirit  or 
letter  of  the  statute.  His  purchase  was,  therefore,  without 
necessity,  and  repugnant  to  the  obligations  due  to  his  landlord, 
and  could  not  exonerate  him,  or  his  tenement,  from  the  relation 
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which  he  and  it  bore  to  him  And  Glover,  who  came  in  under 
Beynolds,  stood  in  the  same  condition,  according  to  the  princi* 
pies  above  settled. 

As  iiie  possession  of  the  tenant,  or  of  him  claiming  under  the 
tenant,  is  the  possession  of  the  landlord,  and  as  the  acquisition 
of  Warner's  claim  l^  the  tenant  was  against  law  and  void,  it 
would  seem  to  follow  that  the  statute  of  limitations  would  still 
run  on  against  it,  and  in  favor  of  the  claim  of  Gore,  unchecked 
by  the  illegal  acquisition  of  the  adverse  claim.     This  principle 
was  settled  in  the  case  of  Myers  etc.  v.  Buford,  7  J.  J.  Marsh. 
250,  and  recognized  in  the  case  of  Fleak  v.  Chambers^  above 
cited.    But  while  it  is  admitted  that  the  statute  of  limitation  may 
still  run  on  against  the  adverse  claim,  as  atenant,  or  ^tuui  tenant, 
may  oust  and  expel  his  landlord,  and  hold  adverse  to  him, 
especially  after  the  expiration  of  his  lease,  when  it  is  for  a  limited 
time,  such  expulsion  may  take  place,  as  well  when  he  attempts 
to  take  shelter  under  an  adverse  claim  as  when  he  does  not. 
His  attempt  to  shelter  himself  under  the  adversary  claim  can  not 
convert  his  adverse  holding  into  a  friendly  possession,  under  his 
landlord,  or  change  the  character  of  his  holding.    And  if,  after 
the  expiration  of  his  lease,  if  his  lease  was  for  a  specific  term,  he 
has  held  adversely  for  twenty  years  or  more,  it  would  seem  that 
his  landlord,  or  ^uosi  landlord,  or  those  claiming  under  him. 
would  be  barred  of  their  right  of  entry,  as  well  in  the  one  case 
as  in  the  other.    Though  he  can  not  controvert  the  title  of  his 
landlord,  he  may  show  that  it  has  expired:   2  Stark.  Ev.  533; 
Logan  v.  SteeVs  Heirs,  7  Mon.  105.     And  so,  if  he  entered  as 
quasi  tenant  under  an  executory  contract  of  purchase,  or  looking 
up  to  his  landlord  for  a  title,  if  he  afterward  ousted  him,  and 
held  adversely  to  him  for  twenty  or  more  years,  by  his  acqui- 
escence ,  without  entry  or  claim  on  his  part,  such  ouster,  or  adverse 
holding,  would  bar  his  right  of  entry:  Wilson  v.  Waibins,  3  Pet. 

The  statute  was  intended  to  quiet  men's  possessions,  and  to 
secure  occupants  in  the  quiet  enjoyment  of  their  homes,  and 
fihotdd  be  so  construed  as  to  carry  into  effect  this  beneficent  ob- 
ject of  the  legislature;  nor  does  it  matter  whether  the  possession 
was  acquired  by  right  or  wrong.  If  held  adversely  for  twenty 
years,  the  right  of  entry  is  barred  by  the  unequivocal  provisions 
of  the  statute.  It  is  true  that  the  possession  of  the  tenant  is 
the  possession  of  the  landlord,  as  the  possession  of  one  joint 
tenant,  or  tenant  in  conmion,  is  the  possession  of  his  co-tenant, 
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and  will  be  bo  deemed  by  the  law  until  the  contiaiy  appeals. 
But  it  is  certainly  comx)etent,  in  either  case,  to  show  by  proof 
an  actual  ouster  and  adverse  holding;  and  if,  from  the  time  of 
such  ouster  and  adverse  holding,  the  landlord  or  co-tenant  has 
with  a  full  knowledge  of  the  fact,  laid  by,  and  made  no  entry  or 
effort  to  assert  his  claim,  for  the  peace  of  society  he  ought  to  lie 
barred,  and  the  statute,  as  we  conceive,  will  bar  him. 

But  it  should  be  remarked  that  ouster  and  adverse  holding 
should  be  clearly  made  out  by  proof.  The  bare  perception  of 
the  profits  by  one  co-tenant  may  not  avail,  nor  will  the  failure 
to  pay  rent  only  to  the  landlord  suffice:  2  Cru.  Dig.  318,  etc.; 
vol.  1,  358,  etc. ;  2  Stark.  Ev.  508, 609.  Nor  will  the  purchasing 
ill  or  quieting  an  adverse  outstanding  claim  by  the  tenant,  or 
quasi  tenant,  he  still  looking  up  to  the  landlord  for  protection 
or  for  the  completion  or  further  completion  of  his  title,  avail. 
But,  to  be  availing,  it  should  be  manifested  by  some  open,  notori- 
ous, public  act  of  disclaimer,  and  holding  over  against  the  will, 
and  in  opposition  to  the  title  of  the  landlord,  or  by  some  forcible 
act  of  expulsion.  If  not  manifested  by  some  distinct  and  un- 
eqmvocal  act  of  this  kind,  his  possession  will  be  still  deemed 
consistent  with  the  possession  of  his  landlord  or  co-tenant:  Id. 
612,  513.  But  it  has  been  determined,  in  the  case  of  Doe  v.  Pros- 
per ,  Cowp.  217,  and  other  cases  collected  in  1  Cru.  Dig. ,  from  page 
358  to  363,  that  possession  for  a  long  period,  as  thirty-six  yeais 
or  more,  by  one  tenant  in  common  or  joint  tenant,  without  any 
account  or  demand  made,  or  claim  set  up,  by  his  co-tenant,  was 
a  sufficient  ground  for  the  jury  to  presume  an  actual  ouster. 
So,  perhaps,  a  possession  by  a  tenant  after  the  expiration  of  his 
lease,  for  so  long  a  period,  without  the  payment  of  rent  or  other 
act  recognizing  the  title  of  his  landlord,  might  justify  a  juiy  to 
presume  an  actual  ouster  and  adverse  holding;  but  these  cases 
go  upon  the  principle  that  there  was  an  actual  ouster,  the  proof 
of  which  is  lost  by  the  lapse  of  time. 

The  opinions  of  the  circuit  court,  as  well  in  the  instructions 
given  at  the  instance  of  the  defendant,  as  in  withholding  those 
asked  for  by  the  plaintiffs,  being  in  direct  conflict  with  some  of 
the  principles  settled  in  the  foregoing  opinion,  the  judgment  ot 
the  circuit  court  is  reversed  and  cause  remanded,  that  a  new 
trial  may  be  awarded;  and  the  lessors  of  the  plaintiff  are  enti- 
tled to  their  costs  in  this  court. 


Upon  the  point  that  the  possession  of  a  tenant  or  quasi  tenant  may  beoome 
adverse  upon  his  renouncing  his  landlord's  title  and  refusing  to  hold  other- 
wise than  adversely  to  it,  the  principal  case  is  in  harmony  with  two  othen 
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in  the  nme  Tolnme,  tu.  :  Ogden  ▼.  Walker's  Hwn^  0  Dana,  420,  and  Ai&i#- 
iAon  T.  Fcrd^s  Bein,  Id.  437. 

Tbxant's  Adyxrsb  Holdivo  anp  thx  AoQuismoH  OF  TiTLB  THERXBT  are 
ecmaidered  in  the  notea  to  Duie  v.  Harper ^  27  Am.  Dec.  462,  and  Jaekmm  t. 
15  Id.  451, 460,  wherein  the  cases  in  this  series  are  also  referred  to. 


CX7B]>  ET  All.  t;.  WAIiliAOE  ET  AL. 

[7  Daxa.  190.] 

Thb  Dedication  of  a  Mxetino-house  Creates  a  Chajutablb  Use  In 
favor  of  the  beneficiaries,  over  which  chancery  will  exerdse  jurisdiction 
to  maintain  the  tmst  and  to  enjoin  invasions  thereof. 

An  UiriNooRPORATED  Reuoious  Socixtt  could  not  Sub  at  common  law 
in  its  own  name,  nor  in  the  name  of  its  agents  or  trustees  in  whom  no 
right  of  property  is  vested;  hat  by  the  statute  of  1814,  of  this  state,  the 
trustees  in  whom  title  is  vested  may  sue. 

ItsuGious  SodxriES  MAT  SuBMiT  TO  Arbitbation,  their  respeotiTe  claims 
to  the  use  of  a  meeting-house. 

An  Awabd  is  not  Invaud  because  Unjust  or  contrary  to  law. 

An  Award  upon  Matters  not  Submhted  is  void. 

An  Awakd  which  is  Repuonant  is  invalid,  as  where  arbitrators,  author- 
ized to  determine  whether  B.  has  a  right  to  the  use  of  a  meeting-house 
with  A.,  first  decide  that  neither  party  has  any  right  to  the  property, 
and  then  that  each  party  shall  enjoy  an  equal  use  alternately. 

Bbckdino  or  Expelled  Members  of  a  Church  have,  at  common  law,  no 
interest  In  its  property. 

£pTBcr  OF  Statute  of  1814  on  rights  of  seceding  church  members  considered* 

Bill  in  equity.    The  opiiiion  states  the  case. 

Owdey,  Marehead,  and  Brown^  and  M.  C,  Johnson^  for  the 
plaintiffs. 

Crittenden  and  Gates,  for  the  defendants. 

By  Court,  Bobebtson,  C.  J.  The  controyeray  in  this  case 
arises  ont  of  the  conflicting  claims  of  two  separate  societies 
of  professing  Christians  to  the  use  of  a  house  of  worship  called 
the  "Mount  Vernon  meeting-house/'  in  Woodford  coiintj, 
erected  in  the  year  1820,  by  the  yoluntaiy  contributions  of  several 
persons  then  residing  in  that  neighborhood,  and  dedicated  by 
them  to  "  the  benefit  of  the  Baptist  society,  but  free  for  all  gos- 
pel preachers  (inyited  by  any  of  the  subscribers)  on  days  not 
occupied  by  them."  An  acre  of  land,  on  which  the  house  stands, 
was  given  by  David  Harris  and  Tavner  Branham,  each  of  whom 
contributed  a  half  an  acre,  and  executed  his  separate  bond  for  a 
conveyance  of  the  legal  title  to  certain  persons  described  as  the 
trustees  of  the  subscribers,  to  be  held  in  trust  for  the  purposes 
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of  the  dedication  just  recited.  A  Baptist  church,  shortly  after* 
word  organised  in  the  neighborhood,  and  called  "  the  church  of 
Christ,"  took  possession  of  the  house,  and  have  eyer  since  used 
it  as  their  house  of  public  worship;  and  David  Harris  devised 
his  half  acre  to  that  church,  without  any  express  qualification  or 
trust. 

In  the  year  1834,  when  the  number  of  the  church  members 
had  increased  to  about  one  hundred  and  forty,  dissension  sprang 
up  among  them,  respecting  some  new  and  peculiar  doctrines  of 
"reformation."  Doctor  Fishback,  the  instituted  pastor,  had^ 
with  the  concurrence  of  a  majority  of  the  members,  adopted 
some  modification  of  the  ancient  Baptist  doctrines  and  discipline; 
and  John  Curd,  and  about  twenty  others  of  the  members,  having 
become  " Campbellites,"  or  "reformers,"  some  of  them  were 
expelled,  and  the  others  seceded,  organized  a  new  society,  and, 
having  appointed  Elder  Palmer  ("a  reformer")  their  pastor ^ 
claimed,  and  attempted  to  enjoy,  an  equal  use  of  the  meeting- 
house. That  claim  being  resisted,  the  old  church  appointed 
three  of  its  members  a  committee  for  the  purpose  of  conferring 
with  a  committee  of  the  new  church  "  respecting  the  occupancy 
of  the  house,"  and  of  referring  to  arbitrators  the  claim  of  the 
latter  society,  if  the  proposed  negotiation  should  fail. 

The  committees  of  the  two  churches,  not  agreeing  as  to  the 
right  of  occupancy,  submitted  to  the  arbitrament  of  Colonel  Wil- 
liam B*.  Blackburn  and  General  James  McConnell  the  claims  of 
their  respective  churches,  to  be  decided  according  to  evidence 
and  law;  and  the  arbitrators,  having  decided  that  (neither  of  the 
churches  being,  in  their  opinion,  a  "  Baptist  society,"  according 
to  the  imderstanding  of  those  who  built  and  dedicated  the  house, 
at  the  time  of  the  dedication)  neither  of  them  had  any  legal  right 
to  the  occupancy  of  it,  nevertheless  awarded  that,  as  each  of 
them  contained  members  who  were  original  subscribers  and  heira 
of  such  subscribers,  each  should  occupy  the  house  an  equal  por- 
tion of  time,  alternately. 

The  old  church  being  dissatisfied  with  the  award,  and  insist- 
ing  that  it  was  not  within  the  scope  of  the  submission  which  had 
been  authorized  by  that  church,  the  defendants  in  error,  who- 
had  been  regularly  constituted  its  trustees,  according  to  the  stat- 
ute of  1814,  2  Stat.  L.  1347,  filed  a  bill  in  chancery  against  the 
plaintiffs  in  error,  as  the  trustees  of  the  new  church,  for  setting 
aside  the  award  and  enjoining  the  new  chiux^  from  disturbing 
the  old  church  in  the  exclusive  enjoyment  of  the  meeting-house 
and  appurtenant  ground,  claimed  by  them  as  their  right.     The 
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circuit  court  having,  by  its  final  decree,  perpetuallj  enjoined  the 
new  church,  according  to  the  prayer  of  the  bill,  that  decree  is 
now  to  be  revised. 

The  record  exhibits  a  large  mass  of  polemical  theology — ^prob- 
ably abstract  and  unessential — ^which  it  is  neither  the  province 
nor  the  inclination  of  this  court  to  consider,  further  or  otherwise 
than  to  determine,  as  we  do  determine:  first,  that  a  civil  tribu- 
nal should  not,  upon  the  facts  presented,  decide  that '  *  the  church 
of  Chiiist,"  as  now  organized,  is  not  essentially  a  Baptist  church 
or  **  Baptist  society,"  according  to  the  substantial  understanding 
and  intention  of  those  who  appropriated  the  property  in  contest; 
and,  secondly,  that,  for  reasons  which  will  presently  appear,  it 
is  not  necessary  to  decide  whether  the  '*  reformers"  are,  in  the 
like  sense.  Baptists,  or  essentially  belong  to  "  the  Baptist  soci- 
ety." And,  therefore,  on  such  a  subject,  and  in  such  a  contro- 
versy as  this  especially,  we  shall  not  go  out  of  our  clearly  de- 
fined judicial  track  to  venture  the  expression  of  an  unnecessary 
opinion.  We  shall,  therefore,  in  this,  as  in  every  other  case  we 
ha^e  to  decide,  proceed  at  once  to  consider  so  mudi  only  of  this 
controversy  as  involves  the  right  of  property  or  use,  and  depends 
on  the  laws  of  the  land:  which  it  is  our  province  to  administer 
impartially  to  all  alike,  according  to  our  judicial  opinion  of  their 
civil  rights,  as  exhibited  on  the  record  before  us. 

Four  principal  questions  are  presented  by  the  record:  1.  Had 
the  circuit  court  jurisdiction?  2.  Can  the  suit  be  maintained  as 
brought,  in  the  names  of  the  trostees?  3.  Is  the  award  valid  and 
conclusive?  and,  4.  Was  the  decree  authorized  by  the  law  and 
the  facts  of  the  case? 

1.  As  the  dedication  created  a  charitable  trust  for  the  use  of 
those  who  are  the  beneficiaries,  and  which  is  undoubtedly  valid 
and  enforceable  in  a  court  of  eqtiity ,  and  as  the  object  of  the  bill 
in  this  case  is  to  TnaintaiTi  the  trust,  and  especially  to  secure 
peace  and  enjoin  multiplied  invasions  of  alleged  rights,  we  have 
no  doubt  that  a  suit  in  chancery  is  an  appropriate  and  the  only 
effectual  remedy;  and  the  &ct  that  the  contending  parties  are 
ecclesiastical  bodies  does  not  affect  the  question  of  civil  right  and 
remedy  between  them. 

2.  According  to  the  common  law,  '*  the  church  of  Christ,"  not 
being  a  civil  corporation,  could  not  sue  in  its  aggregate  name, 
nor  in  the  names  of  its  agents  or  trustees,  in  whom,  as  in  this 
case,  the  right  of  property  is  not,  either  by  contract  or  devise, 
exclusively  vested,  unless  the  statute  of  1814,  supra,  applies  to 
the  case,  and  authorizes  a  suit  in  the  names  of  the  defendants 
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in  error,  as  the  trustees  appointed  by  the  church  since  the  ded- 
ication and  the  deyise  of  the  property.  That  enactment  pro- 
Tides,  among  other  things,  in  substance,  that,  whenever  anj 
organized  society  of  Christians  shall  be  entitled  to  the  use  of 
any  lot  of  ground,  not  exceeding  four  acres,  dedicated  to  the 
purpose  of  worship,  burial,  or  poundage,  and  devised  or  con- 
veyed to  trustees,  for  the  use  of  the  chiux^,  the  trustees  who 
shall,  from  time  to  time,  be  afterward  regularly  appointed  by  the 
society,  may,  while  trustees,  hold  the  title  in  trust  for  its  ben- 
efit, and  may,  in  their  own  names  as  trustees,  maintain  any  ac- 
tion which  may  become  necessary  '*  for  the  safe-keeping  and 
preservation  of  said  property." 

The  dedication  of  the  property  in  this  case  should,  in  our 
opinion,  be  understood  as  having  been  intended  for  the  use  of 
"  the  Baptist  society"  or  denomination  which  should  be  oigan- 
ized  at  Motmt  Yemon.  And  this  interpretation  is  fortified  by 
the  fact  that "  the  church  of  Christ,"  when  organized  in  that 
neighborhood,  took  possession  of  the  house  and  ground,  has 
used  and  controlled  them  ever  since,  and  was  the  devisee  of  the 
legal  title  to  one  moiety  devised  by  Harris.  If,  then,  the  statute 
should  be  understood  as  applying  to  cases  in  which  the  equitable 
"  title"  only  is  vested  in  trustees,  as  well  as  to  cases  in  which 
the  legal  title  is  so  vested,  we  could  not  doubt  that  this  suit 
may  be  maintained  in  the  names  of  the  defendants  in  error,  who 
were  the  trustees  of  the  church  of  Christ  when  the  suit  was  in- 
stituted, and  appear  to  have  been  appointed  according  to  the 
statute  of  1814.  But  even  if  the  application  of  the  statute 
should  be  restricted  to  cases  in  which  the  legal  title,  in  a  techni- 
cal sense,  shall  be  vested  in  trustees,  we  should  be  of  the 
opinion  that  this  suit  may  be  maintained;  because  the  legal  title 
to  a  moiety  is  unquestionably  in  the  defendants  in  error  as  trus- 
tees; and  having  thus  acquired  a  right  to  sue,  as  they  have  sued, 
the  entire  rights  of  the  parties  are  properly  brought  into  litiga- 
tion, and  should  be  adjudged. 

3.  It  does  not  appear  that  the  right  of  "  the  church  of  Christ," 
or  old  church,  to  use  the  meeting-house  and  appurtenant  ground 
was  ever  denied  or  called  in  question  by  the  new  church. 
The  claim  of  the  latter  church  to  a  participation  in  the  use  was 
the  only  matter  of  controversy,  and  was  the  only  subject  which 
the  committee  of  the  old  church  was  authorized  to  submit  to 
arbitration.  If  that  committee  intended  to  submit  more,  it 
transcended  its  authority,  and  the  submission,  so  far  as  it  was 
unauthorized,  was  void.     Nevertheless,  had  the  arbitrators  de- 
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cided  that  the  new  chorch  is  entitled  to  an  equal  participation 
in  the  alternate  use  of  the  meeting-house,  the  award  being  so 
far  within  the  authorized  submission,  would  have  been  valid  and 
conclusiTe;  for,  however  unjust  or  palpably  contrary  to  law 
such  an  award  might  have  been,  the  parties,  having  constituted  the 
arbitrators  the  final  judges  of  the  law  of  the  case  to  that  extent, 
and  upon  that  matt^,  would  have  had  no  just  ground  for  com- 
plaining of  the  mere  erroneousness  of  the  award. 

But  the  arbitrators  decided  that  neither  party  had  a  right  to 
use  the  church.     That  decision,  so  far  as  it  applied  to  the  old 
church,  was  unauthorized,  and  therefore  void.    But,  so  far  as 
it  applied  to  the  new  church,  it  was  within  the  scope  of  the  au- 
thority possessed  by  the  arbitrators.     But  this  decision  was 
altogether  irreconcilable  with  the  subsequent  conclusion  and 
award,  that  each  party  should  enjoy  alternately  an  equal  use. 
And,  as  the  arbitrators  were  required  to  decide  according  to 
law,  when  they  had  decided  that  neither  party  had  any  right, 
according  to  the  law  of  the  .case,  to  use  the  house,  they  had  no 
authority  to  award,  as  they  did,  that  nevertheless  each  of  them 
should  use  it  equally  and  alternately.     Such  an  award  should 
be  deemed  (so  far  as  the  old  church  is  prejudiced  by  it)  void, 
for  repugnance  and  illegality  on  its  face.     If  it  be  valid  to  any 
extent,  it  is  valid  only  so  &r  as  it  decided  that  the  new  church 
had  no  right  to  the  use  of  the  house.     But,  as  it  is  so  incon- 
gruous and  suicidal  on  its  face,  and  as,  moreover,  the  old  church, 
in  seeking  eqtiiiiy,  should  claim  it  only  on  just  and  equal  terms, 
and  has  not  sought  to  enforce  the  award  as  a  decision,  in  legal 
effect,  against  the  new  church,  but  has  prayed  that  it  may  be 
set  aside  and  altogether  disregarded,  as  totally  invalid — ^there- 
fore, we  are  of  opinion  that  the  entire  award  should  now  be 
disregaided,  and  the  rights  of  the  parties  adjusted  precisely  as 
they  should  have  been  had  there  been  no  submission  to  arbitra- 
tion. 

4.  Understanding,  as  we  do,  that  the  dedication  was  intended 
for  tho  benefit  of  ''  the  Baptist  socieiy,"  through  the  instrumen- 
tahiy  of  a  Baptist  church,  to  be  organized  at  Mount  Yemon, 
which,  whenever  established,  should  enjoy' the  use  and  control 
of  the  appropriated  house  and  ground,  we  are  of  the  opinion 
that  "  the  church  of  Christ,"  which  had  been  so  long  permitted 
to  use  and  control  the  house  and  ground,  without  complaint  or 
question,  so  &r  as  we  know,  from  any  quarter,  has  a  right  still 
to  enjoy  the  use  as  beneficiaries  on  the  trust  estate.  And  with- 
out the  statute  of  1814,  we  should  be  of  the  opinion  that  the  er- 
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pelled  and  seceding  member?  of  that  church,  so  long  as  tibej 
remain  out  of  it,  could  not  justly  claim  a  right  to  any  use  of  it  or 
control  over  it,  unless  invifced  by  a  subscriber. 

But  the  act  of  1814  contains  the  following  provisions: 

*'  Provided,  however,  that  if  any  schism  or  division  shall  take 
place  in  said  congregation  or  church,  from  any  other  cause  than 
the  immorality  of  its  members,  nothing  in  this  act  shall  be  8i> 
construed  as  to  authorize  said  trustees  to  prevent  either  of  the 
parties  so  divided  from  using  the  house  or  houses  of  worship, 
for  the  purposes  of  devotion,  a  part  of  the  time,  proportioned 
to  the  number  of  each  party:" 

"  Provided,  that  nothing  in  this  act  shall  be  construed  to  an* 
thorize  the  minority  of  any  church  having  seceded  from,  or  been 
expelled,  or  excommunicated  from,  the  ckurch  or  congregation, 
from  interfering  in  any  manner  in  their  appointments  for  preach- 
ing  or  worship,  with  any  appointment  for  similar  purposes  which 
may  have  been  made  by  the  body,  or  the  major  part,  of  such 
church  or  congregation." 

These  provisions  are  certainly  anomalous  and  somewhat  per- 
plexing, but  they  must  have  some  effect;  and,  as  the  proper^ 
in  this  case  was  dedicated  since  the  date  of  that  enactment,  the 
remedy  of  the  defendants  in  error  must,  in  some  respect,  be 
considered  subject  to  the  foregoing  provisos.  As  the  property 
was  dedicated  to  '*  the  Baptist  society,"  an  expelled  or  a  seced- 
ing minority  of  '^  the  church  of  Christ,"  as  established,  could 
not,  upon  common  law  principles,  retain  any  usufructuary  inter- 
est in  the  prescribed  trust,  if  they  ceased  to  be  Baptists;  becaose 
the  donors  restricted  the  trust  to  the  use  of  Baptists.  Was  ii 
the  object  of  the  first  proviso  of  the  act  of  1814  to  give  and 
secure  a  right  of  use  to  such  a  seceding  and  transformed  mi- 
nority?  We  think  not.  There  could  have  been  no  just  motive 
for  such  an  enactment.  Nor  can  we  believe  that,  if  seceding  or 
expelled  members  of  a  Christian  church  should  renounce  the 
Christian  religion  and  become  infidels  or  Mohammedans,  the 
legislature  intended  to  secure  to  them  any  use  of  the  church 
property  dedicated  to  the  society  of  Christians  they  had  deserted, 
lu  our  opinion,  the  most  consistent  interpretation  of  the  first 
and  third  provisos  of  the  act  of  1814  is,  that  the  legislature  did 
uot  intend  to  give  authority  to  trustees  of  churches  to  employ 
the  instrumentality  of  the  civil  power  to  prevent  expelled  or 
seceding  minorities  of  their  churches,  unless  expelled  for  im- 
morality, from  enjoying  a  proportionate  use  of  the  church  prop- 
erty  for  the  purposes  of  Christian  worship;  in  other  words,  thai 
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the  legislatoie  did  not  intend  to  interfere  between  the  contend- 
ing parties  of  a  dismembered  church,  as  long  as  each  continued 
to  profess  the  Christian  religion,  and  neither  had  been  convicted 
by  the  other  of  irreligion;  but  intended  to  leave  such  parties 
to  ecclesiastical  discipline  and  authority',  to  the  protection  of 
their  own  Christian  armor,  and  to  the  guidance  of  their  own 
Christian  charily  and  prudence.  According  to  its  literal  import, 
the  first  proviso  does  not  either  give  any  new  right,  or  recognize 
any  existing  right  in  an  expelled  or  seceding  minority  of  a 
church.  It  only  declares  that  the  preceding  authority  given  to 
tnistees  should  not  be  so  construed  as  to  ''  authorize"  them  to 
prevent  either  of  the  parties  from  using  the  church  property  for 
public  worship  in  proportion  to  their  relative  numbers;  that  is, 
that  the  act  of  1814  should  not,  in  that  respect  and  to  that  ex- 
tent, apply  to  such  a  case,  so  as  to  give  any  remedial  power  to 
tnistees. 

But  if  seceding  members  of  a  church  should  sue  the  church 
for  the  purpose  of  asserting  any  right  which  would  not  have  ex- 
isted independently  of  the  provisos  in  the  act  of  1814,  the  law 
would  not  aid  them;  because  those  provisos  do  not  give  to  them 
any  right,  but  only  withhold  from  the  other  pariy  the  aid  of  a 
civil  remedy  to  coerce  them.  And  this  interpretation  is  most 
accordant,  too,  with  the  presumed  objects  of  the  provisos,  and 
is  rather  corroborated  by  the  third  proviso,  which  declares  that 
nothing  in  the  first  proviso  shall  be  so  construed  as  to  authorize 
a  seceding  minority  of  a  church  to  interfere  with  any  appoint- 
ment made  by  the  majority:  which  we  understand  as  meaning 
that  the  act  of  1814  will  not  help  such  a  minority,  against  the 
discretion  of  the  majority,  in  fixing  their  own  api>ointnents  for 
worahip  in  their  meeting-house,  but  leaves  them  as  they  would 
have  stood  had  that  statute  never  been  enacted. 

But  as  **  the  church  of  Christ,"  or  old  church,  has  appealed 
to  a  civil  tribunal,  under  the  act  of  1814,  the  circuit  court  had 
no  right  to  give  relief  beyond  the  measure  prescribed  by  the  first 
proviso  of  that  statute,  without  which  this  suit  could  not  be 
niaintained  in  the  names  of  the  trustees.  Nevertheless,  the  de* 
cr^  which  we  are  revising  enjoins  the  new  church  from  ever 
using  the  Mount  Vernon  meeting-house,  unless  invited  by  a  sub- 
Bcnber.  Such  an  entire  injunction  was  unauthorized  by  the  act 
of  1814.  And,  therefore,  in  this  respect,  the  decree  is  erroneous. 
Wherefore,  the  decree  is  reversed,  the  award  set  aside,  and 
^  cause  remanded,  with  instructions  to  the  circuit  court  to  de- 
cree that  the  plaintifffl  in  error,  and  the  church  which  they  rep- 
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resent,  be  enjoined  from  using,  or  attempidng  to  use,  the  Mount 
Vernon  meeting-house,  and  its  appurtenances,  otherwise,  or  oft- 
ener,  than  shall  be  consistent  with  the  exclusive  right  of  ''the 
church  of  Christ,"  or  old  church,  to  use  them,  according  to  its 
own  appointments,  to  be  made  in  such  a  manner  as  to  leave  to  the 
new  church,  in  good  faith,  so  much  of  reasonable  time  as  shall 
correspond  with  the  ratio  of  its  number  of  constituent  members 
(as  composed,  from  time  to  time,  of  seceding  members  of  the  old 
church),  to  that  of  the  elder  and  now  major  church;  and  that 
the  said  new  church  be  also  enjoined  from  disturbing  the  said 
*'  church  of  Christ,"  or  old  church,  in  the  peaceful  enjoyment 
of  the  ezdusiye  use  of  the  said  meeting-house  and  its  appurte- 
nances, according  to  its  own  appointments,  to  be  made  as  afore* 
said. 

This  decree  is  as  definite  as  the  provisions  of  the  statute  of 
1814,  and  the  facts  before  us,  will  enable  us  to  prescribe.  If, 
in  the  application  or  interpretation  of  it,  collision  should  here- 
after occur,  the  chancellor  below  will  have  the  authority  upon 
proper  suggestion,  at  any  time,  to  enforce  the  observance,  and 
prevent  any  improper  abuse  of  the  injunction. 


MOBBIBON  V.  POTNTZ. 

[7  Daxa,  sot.) 
OnX  SXTBETT  IS  NOT  EInTITLED  IX  EqCITT  TO  CONTRIBUTION  VBOM  AnOTHKB, 

if,  by  ordinary  diligence,  he  can  obtain  indemnity  from  their  principal. 

A  SuRETT,  BSFORB  Patmxnt,  may  maintain  a  bill  in  equity  against  his  co- 
Boreties  and  their  principal  to  compel  the  latter  to  pay,  if  able,  or  to 
require  the  sureties  to  contribute,  when  the  principal  is  unable  to  make 
payment. 

Assumpsit  bt  One  Surety  aoainst  Another  does  not  lie  where  reoovery 
can  be  had  from  the  principal  debtor,  or  out  of  property  which  such 
principal  had  placed  in  the  hands  of  plaintiff  for  his  indemnity. 

Application  to  a  Co-surety  for  Paymxnt  or  Contribution  is  not  indis- 
pensable to  a  recovery  against  him  for  his  share  of  the  moneys  actually 
paid  by  his  fellow-surety  to  dischaige  the  debt  of  their  principal. 

AssTTMPsrr.     The  opinion  states  the  case. 
W.  R.  BeaUy,  for  the  plaintiff. 
Mr.  Hord,  for  the  defendant. 

By  Court,  Bobebtsok,  C.  J.  This  is  an  action  of  assumpsit, 
instituted  by  Nathaniel  Poyntz  against  James  N.  Morrison,  to 
recover  one  third  of  a  debt  or  debts  which  Poyntz  had  paid  as  a 
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oo-smeiy  iritli  Morrison  and  one  Payne,  for  Bobert  L  Lang- 
home.  The  recovery  was  resisted  on  the  ground  that  Langhome 
had  mortgaged  to  Poyntz  and  Payne  property  worth  about  thirty 
thousand  dollars,  for  indemnifying  them  as  co-sureties  of  Morri- 
son, and  for  other  liabilities,  amounting  altogether  to  rather 
more  than  thirty  thousand  dollars;  and  that  Poyntz  had  neither 
proceeded  to  foreclose  the  mortgage,  nor  otherwise  to  dispose  of 
the  mortgaged  property,  nor  proved  in  any  way  that  Langhome 
was,  as  to  the  sum  claimed  in  this  suit,  either  partially  or  totally 
insolvent.  But  the  circuit  judge,  not  considering  that  defense 
sufficient,  gave  instructions  to  the  jury  which  eventuated  in  a 
verdict  and  judgment  against  Morrison  for  the  amount  sought 
to  be  recovered. 

We  can  not  concur  with  the  circuit  court.  Assumpsit  for 
money  paid  by  a  surety  is  a  modem  remedy,  and,  as  between 
co-sureties,  it  seems  to  have  been  adopted  on  the  ground 
that,  as  courts  of  equity  had  established  an  equitable  right 
to  contribution,  the  law  should  imply  a  promise  by  each  to 
each  to  contribute,  to  their  joint  liability,  their  respective  parts, 
whenever  the  pre-established  principles  of  equity  should  require 
contribution. 

It  is  well  settled  that,  in  equity,  a  surety  who  has  paid  the 
debt  is  not  entitled  to  contribution  from  a  co-surety,  as  long  as 
he  may  be  able,  by  ordinary  diligence,  to  obtain  restitution  or 
indemnity  from  the  principal  debtor;  and  that,  before  any  pay- 
ment of  the  debt,  any  one  of  several  sureties  may  maintain  a 
biU  against  his  co-sureties  and  their  principal  to  compel  the  latr 
ter  to  pay  it,  if  he  be  able,  or  the  former  to  contribute  to  the 
payment  of  it,  if  he  should  be  unable  to  pay  it.  And,  as  the 
principle  on  which  courts  of  equity  interfere  in  behalf  of  a 
surety,  against  his  co-surety,  is  that  of  equalizing  a  common 
harden,  not  only  does  a  payment  by  one  of  several  sureties  not 
entitle  him  to  contribution  from  a  co-surety,  as  long  as  he  might 
obtain  indemnity  from  their  common  principal,  who  is  liable,  in 
the  first  instance,  for  the  whole  debt,  but,  if  there  be  more  than 
two  co-sureties,  and  any  one  of  them  be  insolvent,  as  well  as 
their  principal,  the  burden  will  be  distributed  by  a  court  of 
equity  among  the  solvent  sureties,  just  as  it  should  have  been 
had  they  alone  been  bound. 

It  has  been  said,  however,  that  in  an  action  of  assumpsit,  not- 
withstanding the  insolvency  of  one  of  several  co-eureties,  one  of 
them  who  had  paid  the  joint  debt  can  not  recover  of  another, 
who  is  solvent^  more  than  his  aliquot  part,  apportioned  accord* 
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ing  to  the  number  of  sureties  who  were  bound;  because,  as  has 
been  also  said,  the  act  of  becoming  co-sureties  implies  a  mutoal 
agreement  that  each  will  contribute  such  numerical  ratio  of  the 
debt,  in  the  event  of  the  principal's  failure:  Theobald's  Fiind- 
pal  and  Surety,  266;  CoioeU  v.  Edwards,  2  Bos.  &  Pul.  267,268; 
Browne  t.  Lee,  6  Bam.  &  Cress.  689.  And  it  is  true  that,  in 
CoweU  v.  Edwards,  supra,  which  was  assumpsit  by  a  sorely 
against  his  co-surely.  Lord  Eldon,  chief  justice,  said,  that  it 
was  "  perhaps  then  too  late  to  hold  that  this  action  could  not  be 
maintained  at  law,  though  neither  the  insolvency  of  the  prind- 
pal  nor  of  any  of  the  co-sureties  were  proved;"  and  it  seems 
that,  in  New  Hampshire,  that  dictum  has  been  recognized  as  the 
true  doctrine  of  the  law:  Odlin  v.  Oreevdeaf,  3  N.  H.  270. 

But  our  predecessors  expressly  decided,  in  Pearson  db  Co,  r. 
Duckham,  3  Litt.  385,  that  assumpsit  could  not  be  maintained 
by  a  surety  against  a  co-surety,  on  account  merely  of  a  payment 
made  by  the  plaintiff,  unless  their  principal  was  unable  to  make 
restitution.  Hence  it  appears  that  there  may  be  some  diversity 
of  opinion  as  to  the  foundation  and  extent  of  the  assiunpsit  im- 
plied by  law,  between  co-sureties  for  the  same  debt  or  duiy. 

It  seems  to  us,  however,  that  the  only  assumpsit  resulting  by 
implication  from  a  mere  payment  by  one  of  several  co-sureties, 
is  that  the  principal,  so  far  as  he  may  be  able,  shall  make 
restitution  first,  and  that,  so  far  only  as  he  may  be  unable,  Hie 
co-sureties  shall  make  contribution.  So  far  as  the  principal  may 
be  able  to  refund  it,  money  paid  by  one  of  his  sureties  was,  in 
judgment  of  law,  paid  to  his  use,  and  not  to  the  use  of  his  other 
sureties;  and  to  that  extent,  therefore,  the  law  should  not  imply 
any  assumpsit  by  those  othei:  sureties,  especially,  as  they  were 
not  equitably  responsible  for  contribution,  and  the  action  of  as- 
sumpsit against  a  co-surety  for  money  paid  to  his  use,  is  f oimded 
on  the  principle  of  contribution  and  partial  indemnity,  first 
recognized  and  enforced  in  courts  of  equity.  We  shall,  there- 
fore, adhere  to  the  doctrine  of  our  own  court,  as  established  in 
Pearson  dt  Co.  v.  Ihickham,  supra,  because  it  is  more  authorita- 
tive, as  well  as  more  reasonable  and  consistent,  than  any  oppos- 
ing post-revolutionary  dictum  or  decision  in  England. 

Starkie,  in  his  third  voliune  on  evidence,  page  1384,  says  that, 
"  in  an  action  by  a  surety  against  a  co-sureiy,  the  plaintiff  must 
prove  his  application  to  the  defendant  to  pay  his  share,  and 
the  payment  by  himself."  But  application  to  a  co-surety,  to 
make  contribution  before  payment,  could  certainly  not  be  neces- 
sary to  the  maintenance  of  an  action  founded  on  an  assumpsit 
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resulting  by  implication  from  the  simple  tact  of  payment  by  an- 
other surety.  If  such  an  application  can  be  necessary  in  any 
case,  it  must  be  so  only  on  tiie  hypothesis  that  the  act  of  bind- 
ing themselyee  as  co-sureties  implied  a  promise  by  each  to  each 
to  contribute  his  aliqnot  part  to  the  payment  of  the  common 
debt,  wheneyer  any  one  of  them  should  be  called  on  to  pay  it, 
and  should  call  on  the  others  to  help  him  to  meet  the  demand. 
And  if  there  be  such  an  implied  promise,  coeval  with  the  princi- 
pal obligation,  then,  as  there  might  be  a  breach  of  it,  even  when 
the  principal  debtor  is  solvent,  proof  of  his  insolvency  would 
not  be  essential  to  the  maintenance  of  an  action  of  assumpsit  for 
such  a  breach  of  such  a  promise,  and  a  demand  of  contribution, 
before  payment,  would,  of  course,  be  necessary  in  such  a  case. 

It  is  not  necessary,  however,  now  to  decide  whether  there  is 
any  such  promise  implied  from  the  act  of  becoming  co-sureties; 
for  there  can  be  no  doubt  that,  without  any  demand  of  contri- 
bution, prior  to  payment,  an  actual  payment  by  one  surety  im- 
poses on  his  co-sureties  an  obligation  to  indemnify  him,  so  far 
as  the  principal  can  not  do  it,  and  that,  from  such  payment 
alone,  the  law  implies  a  promise  by  each  co-surety,  to  discharge 
such  ulterior  and  contingent  obligation;  and  this  suit  is  f  otmded 
and  attempted  to  be  maintained  on  that  implied  assimipsit  alone, 
there  having  been  no  attempt  to  prove  a  demand,  and  refusal  to 
make  contribution,  before  payment. 

Then  it  appears  to  us,  very  clearly,  that  this  action  can  not  be 
maintained,  unless  the  plaintiff  had  shown  that  he  had  disposed  of 
the  mortgaged  estate  in  a  proper  manner,  and  that  still  the  debt 
now  sued  for,  or  some  part  of  it,  remains  unpaid.  In  such  a 
case,  there  should  be  no  recovery  against  a  co-surety,  either  in 
equity  or  at  law,  without  proving  an  inability  otherwise  to  ob- 
tain restitution:  McCarmack^s  Administrator  v.  (XBanrum's  Exec- 
utor  ei  al.,S  Munf.  487  [5  Am.  Dec.  509];  Theobald's  Principal 
and  Surety. 

As  to  the  estate  mortgaged  for  the  indemnity  of  the  plaintiff 
in  this  action,  Langhome  is  not  shown  to  be  insolvent;  nor,  to 
that  extent,  does  it  appear  that  the  plaintiff  has  sustained  any 
loss,  or  needs  any  further  indemnity.  The  mortgaged  estate 
noay  not,  when  properly  disposed  of,  insure  full  indemnity  for 
the  debt  now  sued  for;  but  a  jury  can  not,  with  any  safety  or 
propriety,  determine  how  far  it  may  be  insufficient.  It,  there- 
fore, seems  to  us  that  the  only  appropriate  remedy,  according  to 
the  facts  as  tliey  now  appear,  is  a  suit  in  chancery,  in  which  all 
penons  interested  being  made  parties,  the  proceeds  of  the  mort- 
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gaged  estate  might  be  properly  distributed;  and  then,  if  there 
shall  be  any  deficit,  a  decree  for  contribution  might  be  rendered, 
whereby  the  whole  controversy,  among  all  concerned,  might  at 
once  be  wound  up,  equitably  and  finally. 

Wherefore,  as  the  instructions  given  by  the  circuit  judge  are 
inconsistent  with  the  principle  of  this  opinion,  the  judgment  is 
reversed,  and  the  cause  remanded. 


The  distinguishing  feature  of  the  principal  case  is  its  assertion  that  *  surety 
oan  not  sustain  an  action  at  law  against  his  co-surety  for  oontribation  for 
moneys  paid,  without  showing  that  the  principal  is  insolvent»  or  that  some 
reason  exists  for  not  pursuing  and  obtaining  satisfaction  of  him.  This,  ac- 
cording to  a  late  work  upon  suretyship,  is  in  opposition  to  the  weight  of 
authority.  **  In  an  action  at  law  by  a  surety  against  his  co-surety  for  con- 
tribution, the  insolvency  of  the  principal  need  not  be  averred  or  proved:" 
Brandt  on  Suretyship,  sec.  254,  citing  Judah  v.  Mieure^  5  Blackf.  171;  BwA- 
ner*s  Adm\  v.  StuaH,  34  Ala.  629;  Rankin  v.  CoUins,  60  Ind.  158;  i?o6<rt» 
V.  AdamSf  31  Am.  Dec.  694.  In  equity,  this  author  concedes  the  rule  to  be  the 
other  way,  and  to  require  the  surety  seeking  contribution  to  show  that  the 
principal  is  insolvent:  Id.,  sec.  264;  and  he  thinks  that  the  rule  at  law  ought 
to  be  the  same  as  in  equity.  The  cases  in  this  series,  upon  the  oontributiou 
of  sureties,  may  be  found  by  axamining  Harrison  v.  Lane^  27  Am.  Deo.  607. 
and  note;  Cage  v.  Foster,  26  Id.  265;  Henderson  v.  McDt{fee,  20  Id.  657, 659; 
Waters  v.  Riley,  18  Id.  302. 
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[7  Dava»  845.] 

Suit  in  Equity  may  bx  Revived  by  Administrator  db  Bonis  Nov,  aftet 
the  death  of  the  administrator  by  whom  it  was  begun. 

Jurisdiction  to  Grant  Letters  of  Administration  on  Estate  or  NoK* 
RESIDENT  does  uot  exist  in  the  courts  of  this  state,  unless  he  had  assets 
here  at  the  time  of  his  decease. 

Only  the  Courts  of  the  County  in  which  a  Non-resident  Left  As- 
sets can  grant  a  probate  of  his  will  or  letters  of  administration  on  his 
estate. 

Jurisdiction  of  a  Probate  Court  of  this  State  is  Presumed,  prima 
facie,  from  its  assumption  and  exerdse. 

Letters  of  Administration  Granted  in  Another  State  or  Nation  have, 
per  at,  no  force  here. 

Assets  must  be  Administered  under  Authority  of  the  local  law. 

Administrators  must  Account  to  the  Authority  whence  their  powsf* 
were  granted,  and  can  not  sue  or  be  saed,  in  their  official  charaeter,  in  ^ 
foreign  state. 

Movable  Property  has  no  Situs,  and,  except  for  puipoaes  of  administra- 
tion, Ib  subject  to  the  law  of  the  owner's  domicile;  by  that  law  it  mwA 
be  distributed. 

Administrator  of  the  Domicile  should,  if  he  can,  get  poesession  of  the 
personal  assets  situate  elsewhere.    On  obtaining  each  poeicniion,  tbsjr 
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will  be  treated  as  assets  of  the  domicile,  and  he  will  be  held  aooountable 
for  them. 
Admixistratob  of  thb  Domicils  is  often  preferred  in  granting  administra- 
tion in  a  foreign  country. 

ADMiyiSTBATiON  IN  A  FoREioK  COUNTRY  IS  Angillart  to  that  of  the  domi- 
cile; to  the  latter  any  residuum  of  assets  in  the  former  should  be  trans- 
mitted. 

AvmUsASY  Administrator  has  no  Control  over  assets  situate  beyond  the 
jurisdiction  whence  he  derivas  authority. 

SoREnr  OF  Ancillary  Administrator  is  not  Bbsponsiblf.  for  assets  re- 
oeiFed  from  a  foreign  country. 

Surety  of  Administrator  of  the  Domicilk  is  Responsible  for  sssets  which 
lawfully  come  to  his  hands  fram  any  part  of  the  world. 

A  Bond  is  Assets  at  the  Deceased  Obligee's  Domicile,  or  at  the  place 
where  it  liappened  to  be  when  he  died. 

A  Dxbt  Due  by  Parol  is  Assets  where  the  Debtor  Resides,  unless  it  law> 
fully  comes  to  the  hands  of  the  administrator  of  the  creditor's  domicile. 

Surety  of  Executors  of  a  Non-resident  on  a  Probate  of  his  Will 
Granted  in  this  State,  is  not  liable  for  assets  received  from  another 
state;  for,  over  such  assets,  the  court  hero  had  no  jurisdiction.  (Judge 
Ewing  dissenting.) 

Deposition  in  Chancery  Read  without  Objection  is  evidence  for  a  co- 
defendant. 

An  Executor  is  Llable  for  all  Assets  of  the  Decedent  received  by  him, 
whether  with  or  without  authority. 

Party  may  be  Witness  for  Himself,  if  his  Adversary  Consent;  and  his 
deposition  read  without  objection  may  operate  for  himself  as  well  as  his 
co-defendant,  especially  if  he  be  insolvent  and  have  no  real  interest. 

Bill  in  equity.     The  opinion  etates  the  case. 

Jf.  C,  JohnsoUy  for  the  plaintiff. 

Jfr.  Owsley,  for  the  defendants. 

By  Coia-t,  Eobertson,  C.  J.  John  Bartlett,  having,  by  his  last 
will,  published  in  the  year  1813,  devised  to  his  wife  Margaretta, 
after  the  payment  of  his  debts,  all  his  estate,  consisting  chiefly 
of  his  joint  stock  in  the  mercantile  firm  of  Bartlett  &  Cox,  in 
the  city  of  New  Orleans,  and  of  about  seven  thousand  dollars 
on  deposit  in  a  bank  at  Cincinnati,  in  Ohio,  and  of  some  house- 
hold furniture  in  Kentucky;  and  having  died,  early  in  the  year 
1814,  in  the  said  city  of  New  Orleans,  in  the  State  of  Louisiana, 
where  he  was  then  domiciled,  Joseph  H.  Hawkins  and  LewLd 
Sanders,  of  the  city  of  Lexington  (who,  together  with  Samuel 
Winter  and  William  W.  Montgomery,  of  the  city  of  New  Or- 
leans, were  nominated  as  the  executors  of  the  will),  had  the 
same  proved  and  admitted  to  record  in  the  county  court  of  Fay- 
ette, in  which  the  city  of  their  residence  was  situated;  and,  hav- 
ing taken  the  oaths  prescribed  by  law,  executed  an  executorial 
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bond,  in  the  penalty  of  twenty  thousand  dollars,  with  James 
"^er  as  their  surety,  and  with  a  condition  requiring  them, 
Among  otber  things,  "well  and  truly  to  administer  according 
to  law"  ''the  goods,  chattels,  and  credits"  of  the  testator, 
which  should  come  to  their  '*  hands,  possession,  or  Imowledge." 

On  the  twenty-fifth  of  January,  1816,  Joseph  H.  Hawkma 
bought  Mrs.  Burtletfs  interest,  as  a  deyisee,  in  the  mercantile 
establishment  of  Bartlett  &  Ooz,  for  which  he  agreed  to  pay  her 
whateyer  James  Morrison,  Charles  Wilkins,  and  William  W. 
Montgomery  should  determine  to  have  been  the  value  of  it  on 
the  first  of  January,  1816;  and  afterward  he  adyanced  to  her 
Ikbout  seventeen  thousand  dollars. 

Sanders  and  Hawkins  sold,  in  Lexington,  the  household  furni- 
ture belonging  to  the  testator  at  his  death,  for  about  nine  hun- 
dred dollars,  and  disposed,  also,  of  the  money  deposited  by  him 
in  the  Cincinnati  bank,  nearly  the  whole  of  which  latter  sum 
was  applied  to  the  payment  of  an  individual  debt,  due  by  Sand- 
ers to  the  same  bank;  and  seven  hundred  dollars  of  the  fumi- 
tore  sale  was  received  by  Hawkins,  the  residue  by  Sanders.  But 
they  never  either  reported  any  inventory  of  the  testator's  estate, 
or  made  any  settlement  with  the  county  court  of  Fayette. 

Mrs.  Bartlett  having  intermarried  with  Thomas  Fletcher,  and 
afterward  died,  her  husband,  who  survived  her,  was  qualified  as 
her  administrator,  and,  in  February,  1824,  he  brought  a  suit  in 
chancery,  in  the  Fayette  circtdt  court,  against  Sanders  and  the 
surety,  Wier,  alleging  that  Hawkins  having  died  insolvent,  no 
person  had  been  appointed  his  personal  representative,  and 
praying  for  a  decree  for  an  accotmt  of  the  personal  estate  of  the 
testator.  And,  the  administrator  having  died  during  the  pend- 
•ency  of  the  suit,  it  was  revived  in  the  name  of  Bichard  Hawes, 
as  administrator  de  bonis  non. 

The  answer  of  Sanders  contains  nothing  material,  except  what 
will  be  hereafter  noticed;  and  that  of  Wier  required  proof  of 
most  of  the  more  important  allegations;  denied  that  the  county 
court  of  Fayette  had  jurisdiction  to  grant  probate  of  the  will, 
and  insisted  that,  if  that  court  had  any  jurisdiction,  it  was  cir- 
cumscribed to  the  assets  which  might  have  been  subject  to 
administration  in  Kentucky,  and  that  the  executorial  bond,  if 
binding  at  all,  should  be  deemed  obligatory  on  him,  as  surety, 
to  no  greater  extent  than  those  local  assets. 

The  circuit  court  having  dismissed  the  bill,  the  following  ques- 
tions are  presented  for  revision:  1.  Could  the  suit  be  revived  in 
fibe  name  of  the  administrator  (2e  &oni8  non  ^    2.  Hadthecountj 
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court  of  Fayette  any  jmisdiction?  3.  If  it  had,  to  what  extent 
was  Wier's  bond  obligatory  on  him  as  surety  ?  4.  Was  the  plaint- 
iff in  error  entitled  to  any  relief,  and,  if  any,  what? 

1.  Whatever  might  be  the  technical  rule  in  an  action  at  law, 
we  have  no  doubt  that,  in  equity,  a  suit  brought  by  an  adminis- 
trator, may  be  revived  and  prosecuted  by  an  administrator  de  lionis 
non,  after  the  administrator's  death:  1  Williams  on  Executors, 
597;  Owen  v.  Cwrzon,  2  Vem.  236;  Mitf.  PL  64,  4ih  ed.,  n.  9. 

2.  As  the  proof  leaves  no  room  for  doubting  that  the  testator's 
domicile  was  in  the  state  of  Louisiana,  where  he  died,  no  court 
in  this  state  had  jurisdiction  to  grant  probate  of  his  will,  or  let- 
ters of  administration,  unless  he  had  assets  here.  Nor,  although 
the  fact  of  his  having  household  furniture  within  the  limits  of 
Kentucky,  at  the  time  of  his  death,  as  well  as  at  the  date  of  the 
probate,  has  been  admitted  by  Wier,  would  the  county  court 
of  Fayette  have  had  any  jurisdiction,  unless  that  property,  or 
some  of  it,  had  been  in  the  county  of  Fayette;  and  there  is  no 
positive  proof,  as  against  Wier,  that  any  of  it  was  there;  for, 
though  Sanders,  in  his  answer,  says  that  it  was  all  there,  yet  his 
answer  is  not,  as  to  such  a  matter,  conclusive  against  Wier,  who 
admits  only  that  the  testator  had  assets  in  Kentucky. 

But  the  practical  doctrine  is  well  settied,  that  the  assumption 
of  jurisdiction  by  a  probate  court  of  this  state  is  prima  facie  evi- 
dence of  the  fact  that  such  court  had  rightful  authority  to  act  as 
it  did,  and  throws  on  any  person  who  may  deny  its  jurisdiction 
the  burden  of  proving  that  it  had  transcended  its  authority. 
Proof  of  the  fact  that  Bartiett  was  not  domiciled  in  Kentucky 
may,  perhaps,  have  been  sufficient  to  countervail  the  presump- 
tion of  jurisdiction  arising  from  the  mere  assumption  of  cogni- 
zance by  the  county  court  of  Fayette.  But,  then,  the  sale  of  the 
furniture  in  Lexington,  and  the  admission  by  Sanders,  coupled 
with  that  of  Wier,  should,  in  our  opinion,  be  sufficient  to  con- 
firm the  prima  facie  presumption  of  jurisdiction  in  that  court,  in 
the  absence  of  any  other  fact  to  the  contrary  than  that  of  the  tes- 
tator's fcoeign  domicile  at  the  time  of  his  death.  We  are,  there- 
fore, of  the  opinion  that  the  fiducial  bond  taken  by  the  county 
court  of  Fayette  is,  to  some  extent,  at  least,  obligatory  on  Wier, 
BS  a  statutory  bond. 

3.  It  is  a  well-settled  doctrine  that  letters  of  administration, 
granted  by  one  nation  or  state,  can  have  no  operation,  per  se^ 
within  the  jurisdiction  of  another  nation  or  state;  and  that, 
therefore,  such  authority,  being  local,  can,  dejure,  vest  no  right 
<if  suit  in  any  other  country  than  that  in  which  it  was  granted; 
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for,  as  it  is  the  duty  of  eyerj  goyemment  to  secure  to  its  own 
citizens  a  just  participation  in  the  distribution  of  the  assets 
within  its  protection  and  control,  belonging  to  every  deceased 
debtor  of  any  of  those  citizens  wherever  he  may  have  lived  or 
died,  it  is  an  established  i\de  of  international  law  that  assets 
Hhall  be  administered  under  the  authority  of  the  local  sovereign; 
and ,  consequently,  as  every  administrator  must,  also,  account  U> 
the  proper  tribunal  of  the  country  from  which  ho  derived  all  his 
authority,  he  is  responsible  to  no  foreign  government  for  the 
administration  of  assets  received  under  that  authority,  and  cau 
not  either  sue  or  be  sued  in  his  representative  character  in  a  for- 
eign state:  Story  Conf.  L.  422,  and  the  numerous  cases  therein, 
cited. 

But,  nevertheless,  movable  property  having  no  sUuSy  because 
it  is  deemed  personal — and,  therefore,  subject  to  the  law  of  the 
owner's  domicile,  in  every  resi)ect,  except  for  the  purposes  of 
administration — it  should  be  distributed  according  to  the  law  of 
that  domicile:  Id.  420;  and,  therefore,  if  an  administrator  ap- 
pointed under  the  law  of  the  domicile  can  rightfully  get  posses- 
sion of  assets  anywhere,  it  would  be  but  right  that  he  should  do 
so;  and,  of  course,  if  he  should  be  permitted  to  get  into  his  hands 
assets  from  a  foreign  country  without  suing  for  them,  and  with- 
out obtaining  new  letters  of  local  administration,  they  may  ha 
deemed  assets  in  his  hands  at  the  domicile,  and  he  may  be  re- 
sponsible for  the  administration  of  them  according  to  the  law  of 
the  domicile.  And  if  he  can  not  lawfully  get  possession  of  such 
assets  in  a  foreign  country  without  subjecting  himself  to  the  re- 
sponsibilities of  a  local  administration,  it  would  be  right  to  en- 
deavor to  obtain  such  local  authority,  unless  some  other  person 
shall  have  been  appointed  to  administer  those  assets:  Ram.  ou 
Assets,  c.  IG,  p.  235,  and  2  Williams  on  Executors,  1016. 

Ex  comUate,  however,  the  administrator  of  the  domicile  will 
generally  bo  preferred  in  the  granting  of  letters  of  local  admii)- 
istration  in  a  foreign  country.  But,  whoever  shall  be  the  ad- 
ministrator appointed  to  administer  assets  in  any  country  than 
that  of  the  domicile,  his  administration  will  be  ancillary  to  that 
of  the  domicile;  and,  therefore,  if,  after  accounting  according  to 
the  local  law,  any  residuum  of  assets  shall  remain  in  the  hands 
of  the  ancillary  administrator,  they  will  belong  to  the  domicile, 
and  should  be  transmitted  to  the  principal  administrator  there, 
to  be  finally  administered  or  distributed  according  to  the  law  of 
the  domicile:  Story  Conf.  L.  423. 

It  is  an  obvious  consequence,  from  the  foregoing  considera* 
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tions,  that  an  onciUary  administrator  can  Lave  no  control  orei 
assrts  which  are  not  subject  to  the  law  under  which  he  was  ap- 
pointed, or  over  assets  elsewhere  than  within  the  jurisdiction  of 
the  sovereigntj  from  which  he  derived  his  authority;  and,  conse- 
quently, as  his  surety  will  be  liable  only  for  his  faithful  admin- 
istration of  such  assets  as  he  had  a  right  to  receive,  and  was*; 
therefore,  bound  to  administer,  he  would  not  be  chargeabW^fot 
the  misapplication  of  assets  received,  without  authority;. any- 
where else  than  in  the  country  in  which  the  adminisfrat5r  was 
appointed.  .  , 

But,  as  an  administrator  of  the  domicile'  may  have  authority 
to  receive  assets  anywhere,  his  surety  will' jbfb  responsible  for  all 
the  assets  which  shall  have  lawfully  <^btne  to  his  hands  from  any 
part  of  the  world,  and  which,  he  h4S  not  legally  administered. 
Then,  had  Sanders  and  QawloAS  been  local  administrators,  in- 
stead of  executors,  there  could  be  no  doubt  that  Wier,  as  their 
fiurefy ,  would  not  be  liable  to  any  greater  extent  than  the  amount 
of  assets  which  had  come  to  their  hands  in  Kentucky,  or  which 
it  was  their  duty  to  get  into  their  possession  in  this  state.  See, 
also,  Ooodirh  v.  Jonea,^  3  Mass.  515;  Stephens  v.  Oayhrd,*  11  Id. 
266;  CuUer  t.  Davenport,  1  Pick.  82  [11  Am.  Dec.  149];  Booker 
y.  Olmstead,  6  Id.  482;  Daniel  v.  J/uher,  Dyer,  305;  Cro.  Eliz. 
472;  and  HiUiard  v.  ScoU,^  1  Lord  Kaym.  562. 

In  the  case  just  cited,  in  Dyer's  reports,  the  court  decided 
^t  a  release  by  an  andllaiy  administrator  in  Ireland,  of  the 
amount  of  a  bond  which  was  in  England  at  the  date  of  the 
obligee's  death,  who  was  domiciled  in  England,  should  not 
exonerate  tlie  obligor  from  liability  to  pay  the  amount  of  the 
same  obligation  afterward  to  the  administrator  of  the  domicile, 
who  alone  was  entitled  thereto,  and  in  whose  hands  alone,  there- 
fore, the  amount  of  it,  when  paid,  was  assets,  even  though  the 
debtor  lived  in  Ireland.     It  has  been  decided,  also,  that  a  pay- 
ment in  one  state  to  an  administrator  of  the  domicile  in  another 
state,  who  had  a  right  to  receive  the  debt  so  paid,  would  exon- 
erate the  debtor  from  other  and  future  liability  for  the  same 
•debt  elsewhere:  Stephens  v.  Oaylord,  supra;  Story  Conf.  L.  431. 
And  it  has  been,  moreover,  decided  that  an  administrator  of  the 
creditor's  domicile  may  have  a  right,  in  a  foreign  country,  to 
receive  a  debt  from  a  debtor  there:  DooliUle  v.  Lewis,  7  Johns. 
Oh.  49  [11  Am.  Dec.  389];  Atkins  v.  Smith,  2  Atk.  63;  ShuUz  v. 
PvJver,  3  Paige,  182. 

I.  099d»in  T.  Jmiet;  8.  0.,  3  Am.  Deo.  173.  2.  Stevtiu  y.  <7<qrlard. 
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But  it  was  said  by  Chief  Justice  Parsons,  in  the  case  of  Goodwin 
V,  Jones,  supra,  that  even  the  administrator  of  the  domicile  would 
have  no  right  to  receive  a  simple  contract  debt  due  to  his  intes* 
tate  by  a  person  residing,  at  his  death,  in  a  foreign  state.  That 
vlictiun  should,  however,  be  restricted  to  a  case  in  which,  at  the 
^^no  of  payment,  there  was  a  local  administration:  Story  Gonf. 
M^-431,  n.  2.  It  seems  to  be  well  settled,  too,  that  a  bond  will 
be  a^9Btd  in  the  country  of  the  deceased  obligee's  domicile,  or  in 
the  cou^t^>  where  the  bond  happened  to  be  at  the  time  of  the 
obligee's  death;  J)ut  that  a  debt  due  by  parol  contract  will  al- 
wavs  be  assets  ix^  the  state  where  the  debtor  resides,  unless  it 
shall  lawfully  come  lo  tiie  hands  of  the  domiciliary  admimstra- 
tor.  It  is  evident,  therefo^e^  Jbhat,  if  Sanders  and  Hawkins  had 
been  ancillary  administrauord^  instead  of  executors,  the  money 
on  deposit  in  Cincinnati  coul<^  not  have  been  assets  in  their 
hands,  for  which  Wier,  as  their  lac^l  surety,  would  have  been 
liable,  especially  as  the  money  never  was  brought  to  this  state. 

Does  the  fact  that  they  were  executors,  having  legal  authority 
to  receive  debts  due  to  their  testator  anywhere,  without  a  pro- 
bate of  his  will,  or  the  execution  of  a  fiducial  bond,  enlarge  the 
obligation  of  their  Kentucky  bond,  co-extensively  with  such  in- 
dependent and  pre-existent  common  law  power,  derived  from  the 
will  merely?  We  think  not.  Their  surety's  liability  is  still,  as 
We  think,  limited  to  the  assets  which  rightfully  came,  or  ought 
to  have  come,  to  their  hands  in  Kentucky.  In  this  respect,  we 
have  seen  no  case  or  dictum  which  discriminates  between  ad- 
ministrators and  executors;  and  we  can  perceive  no  sufficient 
reason  for  any  such  discrimination. 

The  probate  in  the  county  court  of  Fayette  gave  to  the  exec- 
utors no  authority  beyond  the  limits  of  Kentucky.  That  court 
of  probate  had  only  a  special  and  limited  jurisdiction,  confined 
to  the  assets  in  this  state.  The  object  of  the  bond  given  was  to 
secure  the  faithful  administration  of  those  assets  only,  and  to 
compel  the  executors  to  account  for  them,  and  them  only,  to  the 
court  which  granted  the  probate  and  took  the  bond.  So  far, 
and  only  so  far,  as  the  probate  in  the  coimty  court  of  Fayette 
gave  authority  to  the  executors,  it  was  the  province  of  the  court, 
and  the  intention  of  the  legislature,  to  require  security,  tliat  they 
would  act  faithfully  within  the  sphere  of  duty  prescribed  by  the 
laws  of  Kentucky.  The  obligation  of  the  bond  should,  there- 
fore, be  limited  by  the  jurisdiction  of  the  court  in  which  it  was 
given,  and  by  thf»  object  of  requiring  it;  and  the  condition  of 
the  bond  given,  in  this  case,  is  not  only  constructively,  l>ut  ex- 
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pressly  drcniDscribed  within  those  just  and  reasonable  boonda. 
The  condition — ^being  that  prescribed  by  the  statute  of  1797, 1 
Stat.  Xj.  659 — ^requires  the  executors,  first,  to  make  an  inventoiy 
of  all  the  assets  which  shall  come  to  their  knowledge  or  posses- 
<don;  secondly,  to  exhibit  that  inventory  in  the  county  court  of 
Fayette,  whenever  "  thereto  required  by  the  said  court;"  thirdly, 
to  administer,  according  to  law,  *'  the  same  goods,  chattels,  and 
credits;"  and,  fourthly,  "  to  make  a  just  and  true  account  of  all 
(their)  actings  and  doings  therein,  when  thereunto  required  by 
the  said  court." 

From  the  character  of  these  requisitions,  it  is  evident  that,  in 

requiring  an  inventory  to  be  made  and  reported  to  the  county 

court  of  Fayette,  of  ''  aU  the  goods,  chattels,  and  credits  of  tto 

deceased,"  the  county  court  contemplated  only  such  *'  goods, 

chattels,  and  credits"  as  would  be  assets  in  Kentucky,  over 

which  alone  that  court  could  have  jurisdiction,  and  concerning; 

which  only  it  could  require  an  account  and  settlement.     Such, 

in  our  opinion,  is  even  the  literal  import  of  the  condition  of  the 

bond  as  given  in  this  case;  and  a  condition  more  comprehensive 

would  have  been  unreasonable:  1.   Because  the  jurisdiction  of 

the  couniy  court  of  Fayette  being  limited  to  the  assets  in  Sen- 

tacky,  that  court  had  no  authority  to  require  a  bond  for  any 

other  purpose  than  that  of  securing  the  faithful  administration 

of  those  local  assets;  and,  2.  Because,  if  executorial  bonds  had 

been,  as  they  ought  to  have  been,  and  possibly  were,  given  in 

Louisiana  and  in  Ohio,  surely  all  the  sureties  in  the  three  statea 

could  not  have  been  made  contributory  for  any  defalcation  of 

the  executors  in  any  one,  or  in. all  of  them;  and,  a  forliari, 

if  there  was  a  foreign  administration,  with  the  will  annexed  or 

otherwise,  Wier,  as  surely  of  the  executors  in  Kentucky,  could 

not  have  been  held  responsible  for  assets  received  in  such  foreign 

state,  and  never  brought  to  this  state 

But  Wier's  liability  on  his  bond,  and  according  to  the  condi- 
tion thereof,  can  not  depend  on  the  accidental  circumstance  of 
the  execution  or  non*execution  of  a  similar  bond  by  others  in 
Louisiana  or  Ohio.  It,  therefore,  seems  to  us  that  Wier  is  liable 
only  for  assets  which  came  to  the  hands  of  the  executors  in  Ken* 
tucky.  And,  consequentiy,  as  the  money  on  deposit  in  Cincin- 
Dati  was  never  in  this  state,  nor  subject  to  the  power  of  the 
couniy  court  of  Fayette,  he  is  not  responsible  therefor. 
In  this  conclusion  Judge  Ewing  does  not  concur. 
Nor  is  Wier  liable  for  the  assets  in  Louisiana:  because,  1. 
They  never  were  in  Kentucky;  and,  2.  The  legatee  sold  all  her 
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inierest  therein,  and  was,  therefore,  afterward  entitled  to  no 
claim  therefor  on  the  executors. 

4.  As,  according  to  the  foregoing  considerations,  Wier  is  not 
liable  for  any  portion  of  the  testator's  estate  which  never  came 
to  the  hands  of  either  Hawkins  or  Sanders  in  Kentucky,  he  can 
not,  in  any  event,  be  made  responsible  in  this  suit  for  more  than 
the  amount  for  which  the  furniture  was  sold  in  Lexington. 

The  questions  yet  to  be  considered,  therefore,  are :  1.  Whether 
there  should  have  been  any  decree  against  Wier,  on  account  of 
that  furniture;  and,  2.  What  should  have  been  the  decree  as  to 
Sanders. 

Though  it  does  not  appear  that  Hawkins  paid  to  Mrs.  Bartlett 
on  account  of  her  interest  in  Louisiana,  more  than  she  was 
entitled  to  receive  under  their  contract,  yet  it  appears  that  he 
had  advanced  to  her,  altogether,  seventeen  thousand  dollars,  at 
least;  and  it  does  not  apx)ear  that  as  much  as  seventeen  thousand 
dollars  had  been,  or  ought  to  have  been,  paid  to  her  in  fulfill- 
ment of  that  contract.  Littleberry  Hawkins,  the  only  witness 
whose  deposition  alludes  to  the  specific  sum  paid,  or  to  have 
been  paid,  by  Joseph  H.  Hawkins,  for  Mrs.  Bartlett's  interest  in 
the  house  of  Bartlett  &  Cox,  says  that  he  (J.  H.  Hawkins) 
"ajreed  to  give  Mrs.  Bartiett  between  fifteen  thousand  and 
seventeen  thousand  dollars  for  said  interest;"  and  also  says:  "I 
have  heard  my  brother  (the  said  J.  H.  H.)  and  Mrs.  Bartlett 
both  say,  he  had  complied  with  his  engagement  to  her  in  that 
pui'chase." 

Sanders,  in  his  answer,  says  that  Bartlett's  estate  being  very 
much  embarrassed  with  debts,  and  Mrs.  Bartlett  needing  the 
means  of  immediate  support,  she, "  for  a  valuable  consideration, 
sold  and  transferred  to  the  said  Joseph  H.  Hawkins  her  entire 
interest  in  the  said  estate  of  her  husband;"  and  that  HawkinB 
afterward  paid  to  her,  in  fulfillment  of  that  contract,  sixteen 
thousand  dollars,  and  also,  in  addition  thereto,  furnished  a 
house  for  her,  with  furniture  which  cost  more  than  the  amount 
(nine  hundred  dollars)  for  which  Bartiett's  furniture  had  been 
previously  bought  by  Hawkins  himself.  And,  in  his  deposition 
(by  which  party  taken,  it  does  not  appear),  Sanders  states  the 
same  facts,  and  says  that  it  was  known,  when  Bartlett  died, 
that  he  was,  as  a  deputy  quartermaster-general,  largely  indebted 
to  the  United  States,  and  that  the  money  deposited  in  the  Cin- 
cinnati bank  had  been  placed  there  to  his  credit,  as  quarter- 
master*general,  for  the  purpose  of  paying  that  debt,  or  a  portion 
of  it;  and  also  says,  that  he  believes  that  Hawkins  had  paid  Mrs. 
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IBarileti  *'  the  whole  sum  agreed  on,"  for  her  entire  interest  in 
her  husband's  estate.  And  that  deposition,  having  been  read 
-without  any  objection,  must  be  admitted  as  some  evidence — 
so  far,  at  least,  as  Wier  is  concerned.  In  addition  to  those 
facts,  it  does  not  appear  that  Mrs.  Bartlett's  interest  in  the 
bouse  of  Bartlett  and  Cox  was  ever  estimated  as  of  a  higher 
value  than  the  amount  (that  is,  between  fifteen  thousand  and 
seventeen  thousand  dollars),  which  L.  Hawkins  said  that  his 
brotlier  had  agreed  to  pay,  and  did  pay,  for  it.  It  has  even 
been  proved  that  the  interest  was  not  worth  more  than  twelve 
ihouisand  dollars  in  the  year  1821. 

These  circumstances  conduce  persuasively,  and,  in  the  ab- 
f»ence  of  any  countervailing  fact,  we  think  sufficiently  to  prove 
that  Hawkins  had  paid  Mrs.  Bartlett  for  the  furniture  he  had 
bought  at  the  sale  in  Lexington;  and  this  deduction  is  fortified 
by  the  additional  fact  that,  though  she  survived  her  husband  at 
least  eight  years,  the  record  contains  no  intimation  that  she 
ever  pretended  to  assert  or  to  bo  entitled  to  any  claim  to  the 
money  for  which  the  testator's  furniture  had  been  sold,  or  to 
any  other  interest  in  his  estate;  and  by  the  fact,  also,  that,  ac- 
cording to  the  evidence  now  before  us,  we  should  presume  that 
seventeen  thousand  dollars  was  more  than  her  residuary  interest 
in  the  whole  estate  of  the  testator  was  in  fact  worth,  even  if  her 
interest  had  been  certain  and  immediate,  instead  of  being  re- 
mote and  contingent.     The  consequence  is,  that  the  decree  dis- 
missing the  bill  was,  as  to  Wier,  right. 
In  this  conclusion  Judge  Ewing  concurs 
As  to  Sanders,  the  question  is  somewhat  different.     As  an  ex- 
ecutor, he  is  chai^^ble,  independently  of  his  fiducial  bond,  for 
whatever  of  assets  he  received  anywhere,  and  did  not  legally  ap* 
propriate.    He  is  liable,  therefore,  for  the  money  appropriated 
by  liiTn  in  Ohio  to  his  own  use;  and  if  Mrs.  Bartlett  never  parted 
with  her  residuary  interest  therein,  he  might  be  liable  to  her  rep- 
resentative in  this  suit;  for  though  the  value  of  her  interest  de- 
pends on  the  extent  of  the  testator's  indebtedi.3ss,  and  though 
so  much  of  his  debt  to  the  United  States  as  would  absorb  more 
than  the  entire  sum  deposited  in  Cincinnati,  still  appears  to  be 
unpaid,  yet,  after  so  long  a  lapse  of  time  without  payment,  the 
mere  existence  of  the  debt  should  not  prevent  a  decree  in  favor 
of  her  representative,  upon  the  condition  of  executing  a  refund- 
ing bond 

But  as  it  is  evident  that  Mrs.  Bartlett,  as  well  as  the  executors, 
was  apprised  of  the  existence  of  the  debt  to  the  United  States. 
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and  of  the  fact,  also,  that  the  deposit  in  Cincinnati  had  been 
made  in  the  name  of  her  deceased  husband,  as  deputy  quarter- 
master-general, for  the  purpose  of  meeting  that  debt,  and  as, 
moreover,  the  amount  advanced  to  her  by  Hawkins  seems  to 
have  exceeded  the  probable  value  of  her  interest  in  the  whole 
estate  (deducting  that  deposited  as  already  appropriated),  we 
think  that  it  is  altogether  probable,  without  Sanders'  own  depo- 
sition, that  she  had  relinquished  her  ulterior  interest  in  the  Cin- 
cinnati deposit,  and  had,  in  fact,  been  paid  for  her  entire  in- 
terest as  residuary  legatee.  It  is  very  probable  that,  aware  of 
the  indebtedness  of  the  testator  to  the  United  States,  she  and 
the  executors  considered  her  interest  in  the  house  of  Bartlett  & 
Cox  as  much  as  she  could  ever  be  entitled  to,  as  residuary  1^- 
atee;  and  that,  in  selling  that  interest  specially,  as  she  did  to 
Hawkins,  by  a  written  contract,  she  intended  to  part  with  her 
whole  interest  in  the  testator's  estate.  That  deduction  is,  as  be- 
fore suggested,  fortified  by  her  apparent  acquiescence  and  satis- 
faction during  her  life. 

But  as  Sanders'  deposition  was  read  without  objection,  we 
must  infer  that  it  was  admitted  as  evidence  for  himself,  as  weU 
as  for  Wier,  and  the  more  especially  as  his  own  insolvency  di- 
vested him,  in  fact,  of  real  interest  in  the  event  of  the  suit.  A 
party  may  be  a  witness  for  himself,  if  his  adversary  consent 
Sanders'  deposition  should,  therefore,  be  entitied  to  some  effect, 
even  on  the  question  whether  there  should  be  any  decree  against 
himself;  and  being  not  only  uncontradicted,  but  fortified,  as  it 
18,  by  other  facts  in  the  record,  we  think  that  there  should  have 
been  no  decree  against  him;  and,  being  insolvent,  a  decree  against 
him  was  not  sought,  and  would  not,  as  we  presume,  be  now  de- 
sired. 

In  this  conclusion  Judge  Ewing  concurs. 

Wherefore  the  decree  of  the  circuit  court  is  affirmed. 


Authority  of  Executor,  Admikistrator,  or  Curator  is  Limitkp 
within  the  jurisdiction  in  which  he  was  appointed:  SchneUer  v.  Vanee^  2S 
Am.  Dec  140.  Hence,  an  administrator  appointed  in  another  state  can  not 
release  a  debtor  here,  so  as  to  bar  an  action  by  the  local  administrator: 
Vaufjlm  V.  Barrett  2G  Id.  30G.  An  administrator  is  not  chargeable  with 
assets  of  the  decedent  in  another  state,  though  they  may  have  ooine  into  his 
hands:  MotKUind  v.  Wireman,  23  Id.  71.  Law  of  a  decedent's  domicile,  at  the 
time  of  his  death,  governs  the  distribution  of  his  personal  estate  wheresoever 
situate:  Dorsey^s  KxW  v.  Dorseifs  Adm\  22  Id.  71,  and  note  to  tlnjan  v. 
Moore,  13  Id.  349.  But  his  assets  may  be  collected  and  distributed  uiulei 
and  in  accordance  with  the  law  of  the  country  where  they  liappen  to  be* 
Miller  t  estfite,  24  Id.  345.     Th<.'y  must  then  be  transmitted  to  the  exccutoi 
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.*r  administrator  of  the  deoedent's  domicile,  local  creditors  first  being  paid; 
Hunter  ▼.  Brynon^  25  Id.  313. 

Foreign  ABMimaTKATORS  and  Exboutors,  Riobts,  Powxes,  Liabil- 
rriES,  AND  Duties  of:  See  Glenn  v.  Smith,  20  Am.  Dec.  452;  Heatwt  t. 
BMmham^  17  Id.  228  and  note;  CuUer  v.  Davenp^»ri,  11  Id.  149;  DooliUU  r. 
LdOM,  Id.  389  and  note;  Evans  v.  TcUem,  Id.  717  and  note. 


Griy  v.  Athes  et  al. 

[TDama^STS.] 

Tbe  Right  which  Pbiyatb  Persons  have  to  Abate  a  Pubuo  NunANOs 
must  be  confined  to  the  removal  or  destraction  of  that  which  is  neces- 
sarily a  nuisance  or  the  cause  of  one  in  its  present  location. 

A  House,  not  of  Itself  a  Nuisanob,  can  not  be  lawfully  destroyed  by 
priTate  persons,  because  the  use  to  which  it  is  put  is  a  public  nuisance, 
as  where  persons  assemble  therein  for  immoral  and  unlawful  acts. 

A  Distinction  Exists  between  a  Physical  Ngisance,  and  one  which  con- 
sists of  immoral  and  unlawful  conduct  carried  on  in  a  particular  house; 
the  former  may  be  abated  by  force,  while  the  latter  can  not. 

AasAULT  AND  Battebt  IS  NOT  JusTiFiBD  by  a  plea  showing  that  the  per- 
sons injured  kept  a  disorderly  house,  and  were  injured  in  their  attempts 
to  prevent  the  defendants  from  destroying  and  abating  it  as  a  public  nui- 


AonoN  for  assault  and  battery.    The  opinion  states  the  case. 
Thompson^  for  the  plaintiff. 
Daviess^  for  the  defendants. 

By  Gonrty  Mabshalt.,  J.  This  action  was  brought  by  Oray 
against  Ayres  and  others,  for  an  assault  and  battery,  which  is 
alleged  in  the  declaration  in  the  usual  form,  and  also  with  the 
additional  charge  that  the  defendants  tarred  and  feathered  the 
plaintiff,  and  tore  his  clothes.  The  defendants  pleaded  two 
pleas  of  justification,  to  each  of  whjch  the  plaintiff  demurred; 
and  the  demurrers  having  been  OTerruled,  and  judgment  in  bar 
rendered  against  the  plaintiff,  he  has  brought  the  case  to  this 
court. 

Each  of  the  pleas  purports  to  answer  the  whole  declaration, 
and,  as  neither  of  them  either  denies  or  justifies  the  charge  of 
tarring  and  feathering  the  plaintiff,  each  is  on  that  account  in- 
sufficient, and  each,  therefore,  should  have  been  adjudged  bad 
on  demurrer.  But  the  first  plea  is,  in  our  opinion,  fatally  de- 
fectiye  in  another  particular.  It  alleges,  in  substance,  that  the 
plaintiff  occupied  a  house  and  close,  near  the  town  of  Danville, 
which  was  the  resort  of  felons,  thieves,  loafers,  and  other  dis* 
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bonest,  Yici(*us,  and  clisorderlj  persons,  bj  night  and  bj  day. 
And  vfas  so  kept  and  allowed  to  be  by  him,  and  was,  moieoTer, 
kept  and  used  as  a  repository  and  receptacle  of  stolen  goods, 
and  was,  in  fact,  and  had  long  been,  a  public  nuisance;  where- 
upon, the  defendants,  being  citizens  of  Danville,  and  interested 
iu  the  abatement  of  said  nuisance,  did,  for  the  purpose  of  abat- 
ing the  same,  go  upon  said  close,  and  throw  down  tlie  said 
bouse,  and  abate  the  said  nuisance;  and  that,  in  so  doing,  they 
•did  necessarily  and  unavoidably  lay  their  hands  upon  the  plaintr 
iff,  and  assault  him,  and,  to  some  extent,  beat,  bruise,  and  wound 
the  plaintiff,  who  resisted  and  opposed  the  abatement,  etc.,  but 
to  no  greater  extent  than  was  actually  necessary  to  effect  the 
Abatement,  etc. 

It  is  conceded  that  the  facts  stated  in  this  plea  make  out  a  case 
of  a  public  nuisance.  And  the  plea  is  sustained  in  argument,  on 
the  ground  that  individuals  have  a  right  to  abate  a  public  nui- 
43ance  without  the  aid  or  authority  of  any  public  proceeding. 
But,  although  the  existence  of  such  a  right  may  have  been  often 
Admitted  or  asserted  by  commentators  and  judges,  without  ad- 
verting to  any  exceptions  or  limitations,  it  is  not,  therefore,  to 
be  understood  that  the  common  law  places  it  above  all  other  rights , 
And  disregards  all  other  principles,  in  sustaining  its  exercise.  It 
would  be  inconsistent  with  that  regard  which  the  common  law  pays 
to  the  peace  of  society,  and  to  the  safety  of  individuals,  to  suppose 
that  it  has  placed  in  the  hands  of  private  men  a  right  so  hazard- 
ous to  these  important  interests,  to  be  exercised  at  such  time,  in 
49uch  manner,  and  to  such  extent,  as  they  may  choose,  without 
Any  responsibility  for  such  acts  as  they  may  find  it  necessaiy  to 
•do  in  accomplishing  their  object  of  abating  a  nuisance.  If  the 
immediate  abatement  of  a  nuisance  be  not  absolutely  necessaiy 
to  the  safety  or  convenience  of  the  public,  shall  individuals  be 
justified  in  the  commission  of  homicide,  or  mayhem,  or  a  flagrant 
battery,  because  the  nuisance  can  not  be  now  abated  without  the 
commission  of  such  acts  ?  Or,  if  there  be  two  modes  of  abating 
A  public  nuisance,  shall  individuals  be  justified  in  the  commission 
of  such  acts,  because  they  may  become  necessary  for  effecting 
the  abatement  in  the  mode  which  they  have  chosen  ? 

But  it  is  not  our  object  to  inquire  for,  or  to  point  out,  the  va- 
I'ious  limitations  which  the  reason  and  justice  of  the  common 
iaw  may  place  upon  the  exercise  of  this  right.  A  single  one, 
which  is  inherent  in  the  right  itself,  and  is  to  be  understood  in 
«very  proposition  which  asserts  it,  is  sufficient  for  the  present 
l>urx>ose.     The  right  is  limited  to  the  abatement  of  that  which 
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is  a  nniflanoe:  Oaiea  t.  BUncoe  et  aZ.,  2  Dana  160  [26  Am.  Dec. 
440],  or  of  that  which  neoeseazilj  causes  the  nuisance,  and 
which  can  not  exist  in  its  present  location  and  condition,  with- 
out being  or  producing  a  nuisance.  A  house,  or  other  substan- 
tial impediment,  erected  in  a  public  highway,  is  a  nuisance, 
which  indiyiduals  may  abate  by  pulling  down  or  removing  the 
substance  which  constitutes  or  causes  the  nuisance.  Whether 
ihey  may  exercise  this  right  under  all  cxrcumstances,  and  at  all 
haasEurds,  need  not  be  decided.  So,  the  accumulation  and  stag- 
nation of  water,  occasioned  by  a  dam  thrown  across  a  running 
stream,  may  be  a  public  nuisance,  and,  so  far  as  it  is  a  nuisance, 
its  removal,  or  abatement,  by  individuals,  by  removing  that  which 
oecessanly  produces  the  nuisance,  or  so  much  of  it  as  does  pro- 
duce the  nuisance,  may  be  justified. 

But,  in  the  case  before  us,  it  was  the  use  to  which  the  house  of 
the  plaintiff  was  appropriated,  and  the  practices  which  were 
allowed  in  it,  that  constituted  a  nuisance,  and  not  the  house 
itself;  which,  neither  in  its  location  nor  its  substance,  nor  in  any 
matter  inseparably  connected  with  it,  constituted  or  produced 
any  annoyance  to  the  public.  And  although  the  destruction  of 
the  house  might  have  been  the  most  effectual  mode  of  suppress- 
ing the  nuisance,  yet,  as  the  house  was  not  itself  a  nuisance, 
nor  necessarily  the  cause  of  one,  its  destruction  was  not  a  nec- 
essary means  of  abating  the  nuisance.  And  if  the  right  of  abat- 
ing is  to  be  confined  to  that  which  is  the  nuisance,  or  which 
actually  produces,  or  must  necessarily  produce  it,  the  light,  upon 
the  case  made  out  in  the  plea,  did  not  extend  to  the  destruction 
of  the  house.  It  may  be  argued  that  there  is  no  other  mode  in 
which  individuals  can,  at  their  own  pleasure,  and  by  their  own 
act,  abate  such  a  nuisance  as  that  presented  in  the  plea,  but  by 
pulling  down  the  house  in  which  it  exists,  or  by  forcing  and 
keeping  the  occupant  out  of  it;  and  that,  as  the  reasoning  and 
conclusion  now  adopted  would  alike  deny  to  individuals  the 
right  of  proceeding  in  either  mode  at  their  own  will,  and  with- 
out the  sanction  of  the  public  authority,  it  n^iatives  entirely  the 
right  of  individuals  to  abate  such  a  nuisance  by  force.  And 
this  negation  of  the  right  is,  in  our  opinion,  not  only  a  legit- 
imate consequence  of  the  position  from  which  we  have  deduced 
it,  but  is  in  strict  accordance  with  the  most  salutary  and  con- 
servative principles  of  the  law,  which  holds  no  private  right  in 
higher  estimation  than  that  of  every  individual  to  protect  hia 
person  and  property,  and  which  subjects  neither  to  invasiopi  on 
mere  private  authority,  except  in  those  extraordinaiy  cases  in 
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which  the  right  is  manifest,  or  in  which  the  emergency  is  such 
as  not  to  await  an  appeal  to  the  laws. 

There  is  an  obvious  distinction  between  a  physical  or  inat>erift] 
nuisance,  and  a  nuisance  which  consists  merely  in  the  immoral 
conduct  and  illegal  practices  of  indiyiduals  within  a  particular 
house,  and  which  may  be  called  an  imsubstantial  or  a  moral 
nuisance.  The  former  is  properly  the  subject  of  direct  physical 
force,  and  can  not  be  abated  or  suppressed  but  by  its  application; 
the  latter  can  not  be  directly  reached  or  affected  by  external 
force,  and  its  suppression  is  more  properly  the  subject  of  the 
remedial  and  vindicatory  powers  of  the  law.  In  attempting  to 
abate  a  physical  or  substantial  nuisance  by  force,  nothing  need 
be  attacked  save  that  which  is  itself  the  nuisance,  or  which  can 
not  exist  in  its  present  physical  condition,  without  producing  a 
nuisance :  while,  in  attempting  by  force  to  abate  a  moral  or  un- 
substantial nuisance,  something  substantial  must  be  assailed, 
the  existence  of  which  does  not  necessanly  produce  a  nuisance; 
for  there  is  no  physical  or  substantial  thing  which  can  not  exist 
without  producing  a  moral  nuisance. 

In  these  distinctions,  and  in  the  greater  difficulty  of  determin- 
ing as  to  the  existence  of  a  moral  nuisance,  we  think  sufficient 
reason  may  be  f oxmd  for  the  conclusion  that,  although  it  may 
be,  in  general,  true  that  individuals  may  abate  a  physiod  public 
nuisance  by  force,  it  is  not,  in  general,  true  that  they  may  use 
force  in  abating  a  public  nuisance  which  is  not  of  a  physical  or 
substantial  nature;  and,  therefore,  it  is  not  true,  as  a  general 
proposition,  that  they  have  a  right  to  abate  a  nuisance  of  t&is 
kind,  or  that,  in  doing  so,  they  may  pull  down  a  house,  because 
it  is  the  seat  of  the  nuisance,  or  beat  and  wound  a  man,  because 
he  is  one  of  the  agents  in  producing  it,  or  because  he  resLsts  the 
destruction  of  his  property.  It  is  an  additional  argument,  that 
we  find  no  case  in  which  the  private  right  of  abating  a  nuisance 
of  this  character  has  been  allowed  as  a  justification  for  acts  of 
violence  upon  the  person  or  property  of  individuals.  The  nui- 
sance described  in  this  case,  though  more  flagrant,  is  of  the  same 
character  as  that  which  is  produced  by  the  keeping  of  a  tippling- 
house,  or  other  house  in  which  disorderly  or  dishonest  persons 
are  encouraged  to  assemble,  for  the  purpose  of  pursuing  immoral 
and  illegal  practices;  and  although  the  house  be,  in  such  cases, 
called  a  nuisance,  has  it  ever  been  supposed  that  any  and  eveiy 
individual  who  chooses  may  pull  down  a  tippling-house,  and, 
if  the  owner  or  occupant  resist,  that  he  may  commit  personal 
violence,  and  even  death,  and  be  justified  under  an  alleged  right 
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io  abate  public  nuisances?  Such  a  dociaine  would,  in  our  opin- 
ion, be  noTel  and  dangerous,  and  we  can  not  admit  that  it  is  a 
part  of  the  laws  of  the  land. 

Wher^ore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  each  of  the  pleas, 
and  to  render  judgment  thereon  for  the  plaintiff,  unless  the  de- 
fendants shall  amend  their  pleadings. 


Bduj>imo  in  which  Nuisavcb  is  CoMmTTXD  may  not  be  destroyed  for  the 
pQipoae  of  abating  the  nuisaiioe  where  it  is  not  the  building,  but  only  the 
purpose  to  which  it  is  devoted  that  is  objectionable.  "  A  honse  kept  as  a 
hoose  of  ill-fame,  and  as  a  resort  for  thieves  and  other  disrepatable  persons, 
is  a  pablic  and  common  nuisance,  but  the  destruction  of  the  building  and  its 
huniture  is  not  necessary  to  its  abatement,  and  is  unlawful:'*  Ely  v.  Supei-via- 
ws,  36  K.  Y.  297;  Wekh\,  Stowell^  2  Doug.  (Mich.) 332;  Barclay  v.  Comnum- 
weallh,  25  Pa.  St.  503.  In  the  case  of  houses  devoted  to  any  kind  of  vice,  it 
is  evident  that  the  house  is  simply  a  shelter  to  the  vicious  persons,  and  that 
it  might  be  used  as  well  by  the  virtuous  as  by  the  depraved;  that  it  is  the 
persons  and  their  conduct  which  constitute  the  nuisance.  Such  nuisances  are 
sometimes  styled  intangible.  The  right  to  abate  them  by  destroying  the 
tangible  property  with  which  they  are  associated  is  generally  denied:  Brown 
V.  Perkhu,  12  Gray,  89;  Moody  v.  Superviwrs,  46  Barb.  659. 


Bbubakeb  v.  Yajjl  rt  al. 

[7  Daxa,  428.] 

A  WofTNnnro  bt  Onk  who  has  the  Eioht  to  lay  hands  on  and  remove  the 
injured  party  is  not  justified  unless  he  has  committed  an  assault  or  made 
such  forcible  resistance  as  to  render  the  wounding  necessary. 

PEncRiFnvB  Right  to  Navigate  a  Cheek  exists,  if  it  is  in  fact  navigable 
and  has  been  so  used  for  twenty  years. 

The  Right  to  Navigate  a  Cbxek  justifies  the  removal  of  obstructions  there  • 
from  and  the  use  of  the  force  requisite,  althou^^  a  battery  or  wounding 
be  found  necessary. 

Tbispass  q,  c.  /.,  and  for  an  assault,  etc.  The  case  appears 
from  the  opinion. 

Jppenon,  for  the  plaintiff. 

BeaUy,  for  the  defendants. 

By  Court,  Bobebison,  0.  J.  This  is  an  action  of  trespass 
quare  clauaum  fregii,  assault  and  battery,  and  wounding.  The 
defendants  pleaded  two  pleas,  each  admitting  the  facts  alleged 
in  the  plaintiff's  declaration,  and  attempting  a  justification. 

The  first  plea  avers  that,  though  the  plaintiff  was  seised  of  the 
iocm  in  quo,  a  creek,  running  through  it  into  the  Ohio  river,  was 
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frequently  nayigable  in  consequence  of  the  reflux  of  water  from 
that  river,  when  in  an  ordinary  state;  that  the  creek  being  thus 
navigable  at  the  time  of  the  alleged  wrongs,  the  defendants  had 
passed  up,  in  a  flat-bottomed  boat,  from  the  mouth  of  it,  to  a 
point  above  the  place  of  conflict,  for  the  purpose  of  getting  a 
load  of  pig-iron,  and  that,  on  descending  with  their  boat,  they 
discovered  that  the  plaintiff  had  felled  a  tree  across  the  creek, 
and  was  standing  on  it,  with  an  ax,  menacing  forcible  resistance 
to  a  removal  of  the  obstruction;  and  that,  not  being  able  to  de- 
scend with  their  boat,  without  first  removing  tlie  tree  or  log, 
they  gently  laid  their  haxids  on  the  plaintiff,  and  removed  the 
obstruction,  using  no  other  force  than  that  which  was  necessaiy 
for  that  purpose. 

The  second  plea,  after  averring  the  same  facts  in  substance, 
also  aven'ed  that  the  creek  had  been  occasionally  used  by  the 
public  as  a  navigable  stream  for  more  than  twenty  years,  and 
that  the  plaintiff  having  assaulted  the  defendants,  they  in  seli- 
dcfensc,  necessarily  beat  and  wounded  him  "  a  little,"  and  used, 
also,  as  much  force  as  was  necessary  for  removing  the  log  or 
tree,  and  no  more.  The  circuit  judge  overruled  demurrers  to 
the  pleas;  and  the  plaintiff  refusing  to  reply  to  either  of  thein, 
judgment  was  thereupon  rendered  in  bar  of  his  action. 

The  first  plea  does  not  present  a  bar  to  the  entire  action.  It 
does  not  justify  the  woimding.  A  right  to  remove  the  obstruc- 
tion, and  for  that  purpose  to  gently  lay  hands  on  the  plaintiff 
who  was  standing  on  it,  with  his  ax,  did  not,  per  se,  justify  the 
wounding.  To  make  out  such  a  justification,  it  would  have 
been  necessary  to  aver  that  the  plaintiff  had  assaulted  the  de- 
fendants, or  that  he  made  such  resistance  with  force  as  ren- 
dered the  battery  and  wounding  necessary.  MollUitr  manus  m- 
posuU  does  not  alone  justify  a  wounding,  though  it  may  justify  a 
mere  battery:  Cro.  Eliz.  94,*  243;'  Oates  v.  Lounsbiiry,  20  Johns. 
427;  Gregory  ci  ux,  v.  IliU,  8  T.  R.  299;  Mcllvoy  v.  Cochran, 
2  A.  K.  Marsh.  271. 

But  the  second  plea  is,  in  our  judgment,  sufficient  prima  facis 
to  justify  the  wounding,  as  well  as  the  battery,  and  the  removal 
of  the  tree.  If,  as  alleged,  the  creek  was,  in  fact,  navigable, 
and  had  been  used  as  such  for  twenty  years,  the  defendants,  a» 
a  portion  of  the  general  public,  had  a  legal  right  to  navigate  it 
with  their  boat.  To  entitle  them  to  such  a  privilege,  it  wa^ 
not  necessary  that  the  sea  tide  should  have  ebbed  and  flowed  in 
the  creek.     Such  a  doctrine  here  would  not  be  consistent  with 

1.  Jeromty,  Phear,  2.  Bwmi  r.  J£efM$eU. 
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dfher  reason  or  pnUic  policy,  or  adjudged  caaee  in  this  ooun- 
try:  Booher  t.  CummingSf  20  Johns.  97  [11  Am.  Dec.  249],  and 
the  cases  therein  cited. 

The  alleged  prescription  for  more  than  tweniy  years,  would 
per  £6,  in  the  absence  of  any  other  fact,  be  sufficient  to  show 
that  the  public  had  a  right  to  use  the  creek  for  purposes  of  navi- 
gation with  boats,  subject,  of  course,  to  aU  the  residuary  and 
consistent  rights  of  the  riparian  owner.  The  analogies  of  the 
modem  doctrines  of  prescription  designate  twenty  years  as  the 
fixed  period  in  aU  cases.  Then,  haying  a  legalright  to  navigate 
the  creek,  the  defendants  had  an  imdoubted  right  to  remove  the 
obstmction,  and  to  employ  as  much  force  as  was  necessary  to 
that  end.  And  the  alleged  assault  was  prima  facie  a  justification 
of  the  wounding:  Authorities  supra;  Shain  v.  Markham,  4t  J.  J. 
Marsh.  579  [20  Am.  Dec.  232];  3  Chit.  PL  1069;  Com.  Dig.,  PL 
3  M,  15, 16. 

Every  assault  may  not  justify  a  wounding,  nor  even  an  unnec* 
essary  battery:  Salk.  642.  But  the  plea  in  this  case  avers  that» 
in  repelling  the  alleged  assault,  and  defending  themselves,  the 
defendants  employed  no  more  force  than  was  necessary.  That 
averment  is  admitted  by  the  demurrer.  And  the  plea  must, 
therefore,  be  deemed  sufficient  to  show  that  the  wounding  was 
rendered  justifiable  by  the  assault.  Had  the  wounding  been 
wanton,  or  unnecessary  for  proper  self-defense,  that  fact  should 
have  been  replied.  Wherefore,  though  the  circuit  judge  erred 
in  overruling  the  demurrer  to  the  first  plea,  nevertheless,  as  the 
second  plea,  which  was  good,  remained  unanswered,  the  final 
judgment  in  bar  of  the  action  was  proper;  and,  therefore,  the 
plaintiff  has  not  been  prejudiced. 

Wherefore,  the  judgment  is  affirmed. 
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Wallet  v.  Sohooneb  Libebtt. 

[13  LounzABA,  98.] 
Pdbuo  Abmkd  Vessel  of  Fobeion  State  at  peace  with  the  United 

ie  exempt  from  the  jurisdiction  of  our  local  tribonals  while  enjoying  in  ft 

friendly  manner  the  hospitality  of  our  waters. 
TAB  ADMTHaToy  bt  Us  of  the  Existence  of  a  Civil  Wak  between  two  te> 

eign  powers,  entitles  both  to  the  sovereign  rights  of  war,  and  to  daim 

from  us  the  obligations  of  neutrality,  although  we  have  not  ackncywladged 

the  independence  of  one  of  the  powers. 

PiiADrriFF  alleged  that  the  schooner  Liberty  was  indebted  to 
him  seven  hundred  and  seveniy-five  dollars  and  eighiy  cents 
for  supplies  furnished;  and  prayed  her  seizure  and  sale  to  satisfy 
the  dezoand.  Bass  intervened  and  asserted  a  like  claim.  The 
XBpublic  of  Texas,  appearing  by  coimsel,  asserted  that  the 
schooner  was  one  of  its  armed,  national  vessels,  and  therefore  not 
JiaUe  to  seizure. 

Buchanan^  for  the  plaintiff. 

Locbett,  for  the  Texan  republic. 

By  Court,  Bullabd,  J.  In  this  case  the  new  republic  of  Texas, 
before  its  independence  was  recognized  by  the  government  of 
the  United  States,  but  while  engaged  in  hostilities  with  Mexico, 
and  treated  by  our  government  as  a  belligerent,  interposed  a 
daim  for  the  restoration  of  the  schooner  Liberty  as  a  public 
armed  vessel  of  that  power,  which  had  been  seized  under  process 
issued  from  the  parish  court.  Its  release  and  restoration  were 
decreed,  and  the  seizing  creditors  appealed. 

It  appears  to  be  a  settled  principle  of  international  law,  as 
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taagbt  by  d.ementai7  writers,  and  recognized  by  the  highest  ju- 
xHcial  anthoriiy  of  the  Union,  that  a  public  armed  vessel  of  a 
f oreigii  state  at  peace  with  the  United  States,  while  enjoying  in 
a  friendly  manner  the  hospitaliiy  of  our  waters,  is  exempt  from 
the  jurisdiction  of  the  local  tribunals:  7  Cranch,  116.^ 

Whether  the  new  state  of  Texas  at  the  time  this  claim  was  set 
ap,  and  before  its  independence  was  acknowledged  by  the  United 
States,  could  be  regarded  as  a  sovereign  power,  and  entitled  to 
assert  such  an  exemption  as  is  claimed  in  this  case,  appeared  to 
us  at  £rst  a  quesijion  of  more  difficulty.     On  the  one  hand,  it 
certainly  is  not  a  judicial  question,  whether  Texas  be  or  be  not 
a  BOTereign  power;  nor  is  it  strictly  a  political  question  to  be 
settled  hj  a  di£Eerent  department  of  the  gpvemment.     On  the 
other  hand,  it  appears  equally  clear,  that  when  the  government 
of  the  United  States  has  admitted  the  existence  of  a  civil  war 
between  any  two  foreign  powers,  whether  it  has  entered  already 
into  any  diplomatic  relations  with  either,  or  not,  both  must  be 
regarded  as  belligerents  and  entitled  to  all  the  sovereign  rights 
of  war,  and  consequently  may  claim  from  us  all  the  obligations 
of  neutraliiy.    During  the  protracted  struggle  between  Spain 
and  her  American  colonies,  the  United  States,  long  before  the 
independence  of  the  latter  was  acknowledged,  recognized  the 
existence  of  a  civil  war,  and  assumed  a  neutral  attitude  in  rela- 
tion to  the  parties  as  belligerents.    In  the  case  of  The  SarUissima 
Trinidada,  the  supreme  court  of  the  United  States  held,  that  aU 
the  immunities  which  may  be  claimed  by  public  ships  in  our 
ports,  under  the  law  of  nations,  must  be  considered  in  such  a 
state  of  things  as  equally  the  right  of  each  party  to  the  war,  and 
as  such  must  be  recognized  by  our  courts  imtil  congress  shall 
pursue  a  different  role:  7  Wheat.  283,  et  seq. 

But  it  is  contended,  that  the  authority  of  the  attorney,  as 
agent  to  represent  the  new  republic,  is  not  shown,  and  that  a 
government  can  only  be  represented  by  a  duly  accredited  agent. 
This  argument  assumes  as  a  principle,  that  in  a  case  of  this  kind, 
the  sovereign  must  make  himself  a  party  in  the  court  of  the 
neutral,  and  consequently,  submit  himself  to  its  jurisdiction. 
But  in  the  case  of  The  Eocchange  first  alluded  to,  which  was  that 
of  a  French  national  vessel,  the  supreme  court  entertained  the 
question  without  requiring  the  government  of  France  to  inter- 
vene, and  proceeded  to  pronounce  its  judgment  on  a  mere  sug* 
gestion  of  the  attorney-general. 
It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  jud^;. 

jDont  of  the  parish  court  be  affirmed,  with  costs. 

, -^ 

1.  Tke8dio9metBmkaMg€y,McFaidan. 
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Walden  v.  Louisiaka  Insurakoe  Go. 

[12  LouniAHA,  134.] 

Iksuakr  has  Riobt  to  vn  Ixwobmed  of  kvebt  Fact  creating  or  inopinring 

the  risk. 
Omission  to  Notut  Im8ITKx&  of  Regent  Attempt  to  Bubn  a  Bi7iu>iiraiifixt 

to  that  on  which  insurance  was  sought,  was  held  to  yitiate  the  poliex 

obtained. 

Action  on  policy  .of  insurance  against  fire.  Defendants  reooT- 
ered  judgment.  Plaintiff  appealed.  The  opinion  states  tbe 
material  facts. 

F,  B,  Conrad,  for  the  plaintiff. 

Strawbridge,  for  the  defendant. 

By  Coxuii,  Mabtin,  J.  The  plaintiff  is  appellant  from  a  judg- 
ment, which  rejected  his  claim  for  the  value  of  a  house,  insured 
by  the  defendants,  and  which  was  destroyed  by  fire.  The  facts 
of  the  case  are  these:  A  ropewalk,  which  was  so  contiguous  to 
the  house,  that  the  destruction  of  the  former  by  fire  must  neoeo- 
sarily  have  involved  the  latter  in  the  like  calamiiy;  it  was 
rumored,  that  an  attempt  had  been  made  to  set  fire  to  the  rope- 
walk,  which  induced  the  plaintiff  to  insure  the  house.  The  de- 
fendants resisted  his  claim,  on  the  ground  that  he  had  not  com- 
municated the  circumstance  which  had  excited  his  alarm  and 
determined  him  to  insure. 

It  appears  to  us,  the  district  court  did  not  err.  The  under- 
\vritBr  has  an  undoubted  right  to  be  informed  of  eveiy  circum- 
stance, which,  creating  or  increasing  the  risk  against  which  in- 
surance is  sought,  may  induce  him  to  decline  the  insurance,  or 
demand  a  higher  premium.  It  appears  from  the  defendant's 
own  confession,  that  the  attempt  which  had  been  made,  to  set 
on  fire  a  building,  which  could  not  have  been  consumed  with- 
out materially  endangering  his  house,  created  in  him  an  alarm, 
which  prompted  him  to  guard  against  the  danger.  It  is  true, 
he  evidently  acted  in  good  faith;  for  when  he  called  on  the  de- 
fendants for  indemnification,  he  candidly  informed  them  of  the 
circiunstance  which  had  alarmed  him.  His  ignorance  of  his 
duty  can  not  protect  him  against  his  omission  to  give  informa- 
tion of  a  material  fact,  which  the  defendants  had  a  right  to 
know,  in  order  to  establish  the  proper  rate  of  insurance. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  vnth  costs. 


Insurance. — Omission  to  Stats  Facts  material  to  the  risk  has  «v«r 
sonsidered  as  fatal  to  the  interests  of  the  insured:  (harrp  v.  Oomm.  Itu,  Co., 
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20  Am.  Dec  5i7.  Concealinji;  the  tme  state  of  the  property  te  a  fraud  upon 
the  insurer,  and  will  vitiate  a  policy  iasaed  by  him:  Fotoler  v.  JSUta  P.  Iwi. 
Co.,  J 6  Am.  Bee.  460  and  note.  "Sach  facts,  however,  as  are  unnsoal, 
threatening,  and  not  open'  to  general  observation,  especially  if  they  are  the 
indacement  or  occasion  for  the  application  for  insurance,  ought  to  be  disclosed, 
whether  inquired  about  or  not  The  fact  that  frequent  threats  or  attempts 
have  been  made  to  set  fire  to  the  property  for  insurance  upon  which  the  appli- 
•cation  is  made,  is  such  a  one  as  would  naturally  attract  the  attention  of 
ihe  insurers,  if  known,  and  modify  their  estimate  of  the  risk.  Witbolding 
'wovild,  there£ore,  amount  to  a  oonoeahnent  which  would  vitiate  the  policy. 
And  the  same  would  be  true  if  the  inducement  which  leads  to  the  procure- 
ment of  insurance  is  the  &ct  that  attempts  have  been  made  to  set  fire  to 
neighboring  property,  so  situated  that  if  it  should  bnniv  the  propeiiy  upon 
which  the  insmaDce  is  sought  would  be  endangered:"  May  on  Ins.»  see. 
208,  ctting  the  principal  case. 


GUBELL  V.  JOHNBON. 

[12  LooiBiAiiA,  390.] 
AoKVOWiXDOMBHT  IN  A  BiLL  07  Ladino  that  merchandise  is  in  good  oon- 
ditioa,  does  not  extend  beyond  its  external  appearance. 

AonoH  against  defendant,  as  captain  of  the  ship  Mobile,  for 
damages  on  goods  shipped  at  Liveipool  to  New  Orleans.  Jndg- 
jnent  for  plaintifif.     Defendant  appealed. 

SHdeU,  for  the  plaintiffB. 

Bodin,  for  the  defendant. 

By  Court,  Cabubton,  J.  '  We  hare  carefnllj  examined  the 
testhnony  coming  up  with  the  record  on  this  case,  and  we  are 
not  altogether  satisfied,  that  the  damage  complained  of,  hap- 
pened to  the  goods  on  their  transit  to  New  Orleans,  through  the 
fault  and  neglect  of  the  defendant. 

The  judge  appears  to  base  his  judgment  mainly  upon  the 
testimony  of  two  witnesses,  whose  mere  opinions  are  opposed  by 
the  facts  fully  attested  and  not  controyerted;  that  the  goods  in 
question  were  stored  between  the  fore  and  main  hatches,  upon 
erates  of  empty  porter  bottles,  and  surroimded  with  other  mer- 
'Chandise,  whidh  arrived  in  good  order.  It  appears  to  us,  the 
defendant  has  gone  far  to  prove  affirmatiyely,  that  the  fault  was 
not  his  own;  and  although  he  acknowledged,  by  the  bill  of  lad- 
ing, that  he  received  the  merchandise  in  good  condition,  yot  we 
do  not  understand  his  acknowledgment  to  extend  beyond  the 
external  appearances  of  the  boxes  in  which  they  were  packed. 
Had  a  jury,  acquainted  with  such  matters,  passed  upon  the  con- 
troversy between  the  parties,  it  might  not  have  been  our  duty  to 
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disturb  fheir  Terdict.  But  as  the  subject  presents  itself  to  our 
mind,  it  does  appear  to  us,  that  the  plaintiff  has  not  satisfactorilj 
made  out  his  case,  and  that  the  judgment  of  the  court  is  enone- 
ous. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg* 
ment  of  the  parish  court  be  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendant,  as  in  case  of  nonsuit,  with,  costs 
in  both  courts. 


YlOEBS  ET  AL.   V.  ThE   OoEAN  InBXIE^ANOB   Oo. 

[12  LoiniXAKA.  363.] 

Prevention  of  Vessel  by  a  Blookadino  Squaj>ron  from  entering  her  port 
of  destination,  and  requiring  her  to  return  to  her  port  of  departare,  en- 
titloB  her  owners  to  recover  on  a  policy  by  which  she  was  insured  against 
"the  arrests,  restraints,  and  detainments  of  kings,  princes,  people,'*  etc* 

A  Restraint  Exists,  though  there  be  no  Seizure,  if  the  power  of  the  block- 
ading squadron  is  applied  so  effectually  and  directly  as  to  break  ap  the 
voyage. 

Action  on  policy  of  insurance.  The  opinion  states  the  case. 
Judgment  for  plaintiffs;  appeal  by  defendants. 

Eustis,  for  the  plaintiffs. 

Conrad f  for  the  defendants. 

By  Court,  Bullard,  J.  This  case  presents  the  question  of  a 
right  to  abandon  as  for  a  total  loss  on  ihe  part  of  the  asmired^ 
under  the  foUowing  circumstances: 

The  insurance  was  upon  merchandise  on  board  the  schooner 
Sarah  Ann,  bound  from  New  Orleans  to  Tampico,  in  the  repub- 
lic of  Mexico,  and  against  the  usual  sea  risks  and  also  against 
"arrests,  restraints,  and  detainments  of  all  kings,  princes,  or 
people,  of  what  nation,  condition,  or  quality  soever/'  etc.  On 
the  arriTal  of  the  schooner  off  the  bar  of  Tampico,  she  was 
boarded  by  an  officer  from  the  French  squadron,  then  and  yet 
employed  in  a  vigorous  blockade  of  Tampico  and  other  Mexican 
ports  in  the  gulf,  who  gave  formal  notice  to  the  master  of  the 
schooner,  that  all  the  Mexican  ports  were  under  strict  blockade  by 
the  squadron  of  ships  of  war  of  the  kiAg  of  the  French;  ordered 
him  to  leave  the  coast  with  his  vessel,  and  indorsed  the  notice 
upon  the  role  d'equipage  of  the  schooner.  Permission  was 
refused  to  come  to  anchor,  or  to  land  the  passengers,  or  to  take 
in  supplies.  Under  these  circumstances,  the  master  of  the 
schooner,  after  remaining  for  some  time  under  the  guns  of  a 
brig  of  war  belonging  to  the  French  squadron,  returned  to  New 
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Orleans.  It  is  admitted,  that  the  blockade  still  oontinaeSy  and 
tbe  eyidenoe  shows,  that  it  is  rigorous  and  with  an  adequate  sta- 
tionaiy  force. 

It  appears  to  us  clear,  that  any  further  attempt  to  enter  the 
port  of  destination  on  the  part  of  the  schooner,  might  have  been 
followed  by  a  forfeiture  of  the  Tessel  and  cargo  without  any  re* 
course  upon  the  underwriters,  and  that  the  master  could  not 
have  gone  to  any  other  port,  without  equally  forfeiting  his  in* 
sorance.  He  had,  therefore,  no  altematiye  left  but  to  return  to 
the  port  of  departure,  and  the  voyage  or  adventure  was  entirely 
broken  up;  not  by  a  vague  apprehension  of  danger,  but  by  a 
direct  application  of  superior  force.  It  was  a  restraint,  in  our 
opinion,  according  to  a  sound  construction  of  the  policy  of  in- 
surance. 

If  the  question  presented  by  this  case,  was  at  one  time  unset* 
tied,  and  the  decisions  of  state  tribunals  variant,  if  not  contra- 
dictory, as  would  appear  from  the  case&to  which  our  attention 
has  been  called  in  the  argument,  we  can  not  but  consider  it  as 
now  at  rest  by  the  highest  judicial  authority  of  the  union.  The 
case  of  OUvera  v.  The  Union  Insurance  Company^  decided  by  the 
supreme  court  of  the  United  States,  3  Wheat.  183,  can  not  be 
distingaiBhed  in  principle  from  this.  The  only  difference  in 
point  of  fact  is,  th^t  in  that  case,  the  vessel  was  prevented  from 
leaving  the  Chesapeake,  upon  her  destined  voyage,  by  a  block- 
ading squadron,  and  in  this,  the  schooner  was  restrained  from 
entering  her  port  of  destination,  after  having  nearly  completed 
her  voyage.  The  same  fexoe  was  applied,  the  same  notice  given, 
and  in  both  cases,  the  vecsel  was  compelled  to  put  back  to  the 
port  of  departure.  If,  iuBtead  of  a  blockade  of  Tampico,  it  had 
been  a  blockade  of  the  mouths  of  the  Mississippi,  and  the 
schooner  had  been  compelled  to  return  from  the  Balize,  the  two 
cases  would  have  been  in  every  essential  partictdar  identical.  In 
the  case  of  Olivera,  the  vessel  had  sailed  from  the  port  of  Balti- 
more, bound  to  the  Havana,  and  on  its  approaching  the  mouth 
of  the  Chesapeake  bay,  was  boarded  by  one  of  the  frigates  be- 
longing to  the  blockading  squadron,  and  notified  of  the  block- 
ade, and  ordered  to  return  to  Baltimore.  The  reasoning  of  the 
great  magistrate,  who  at  that  time  stood  at  the  head  of  the  fed- 
eral judiciary,  in  delivering  the  opinion  of  the  court,  applies 
equally  to  both  cases.  The  court  considered,  that  a  case  of  via 
major  applied  directly  and  effectually  so  as  to  break  up  the  voy- 
age, and  that  it  was  a  restraint  within  the  terms  of  the  policy, 
although  not  attended  by  any  actual  seizure  or  arrest.     In  com- 
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menting  on  the  case  of  Barker  y.  Blaken,^  {he  chief  jnstioe  le- 
marks,  **  {hat  {he  court  of  Mng^B  bench  {bought  the  blockade  of 
{he  por{  of  destination  constituted  a  total  loss,  which  was  occa 
sioned  bj  the  detention  of  the  vessel,  b^t  that  the  abandonment 
was  not  made  in  proi>er  time/'  ''  It  is  also  to  be  observed/*  he 
adds,  ''  {ha{  {he  vessel  did  not  attempt  to  proceed  towards  the 
blockaded  ports,  but  lay  in  Bristol,  when  the  abandonment  was 
made.  The  blockading  squadron,  therefore,  did  not  act  directtj 
on  the  vessel,  nor  apply  to  her  any  physical  force.  It  is  not  cer- 
tain {ha{  such  a  circumstance  might  not  have  materially  affected 
the  case/'  What  the  chief  justice  supposes  might  have  ha^ 
pened,  and  have  made  a  material  difference  in  that  case,  actually 
took  place  in  the  one  now  under  consideration.  The  force  was 
directly  applied  to  the  vessel  when  on  {he  poin{  of  terminating 
her  voyage,  and  she  was  restrained  from  entering  by  a  force 
which  could  neither  be  resisted  nor  evaded  with  saf eiy.  That  ihe 
same  restraint  still  exists,  is  not  only  shown  in  the  record  but 
is  a  matter  of  notorieiy ,  and  it  is  impossible  to  predict  how  long 
it  may  continue.  Under  these  circumstances,  we  are  of  opinion, 
that  the  plaintiffs  are  entitled  to  recover  as  for  a  technical  total 
loss. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Mabxin  V.  JE!R. 

[la  LOUIBIAVA,  60L] 

8iBViTl7i>E  AOAursT  A  LowEB  EsTATE  requires  it  to  reoeiye  all  waten  whidi 

naturally  flow  from  a  higher  one. 
Skbvitudb  kust  kot  be  Increased  ob  Created  by  the  indnstiy  of  man. 
The  Pbofrietor  below  is  not  Allowed  to  Erect  AxTTmNO  to  OBSTBircr 

the  natural  flow  of  the  waters;  the  proprietor  above  must  do  nothing  to 

make  the  natural  servitude  more  onerous. 

OWVER  or  DOMINAITT  TENEMENT  HAS  NO  RiOHT  BT  MeANS  OF  DiTCHES  tO  col- 
lect in  one  channel  waters  which  would  otherwise  remain  stagnant  or 
evaporate,  or  gradually  flow  ofi*,  and  discharge  them  in  a  mass  upon  his 
neighbor. 

AcnoN  for  damages  arising  from  stopping  up  drains,  and  also 
for  judgment  requiring  the  dam  placed  across  plaintiff's  drains 
to  be  removed.  The  defendant  pleaded  the  general  denial,  and 
also  that  the  plaintiff  had  injured  him  by  digging  drains  and 
thereby  collecting  and  discharging  the  waters  on  defendant's 

1.  9  Bast.  383. 
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land.  The  parties  were  adjacent  proprietors  of  lands  on  Bed 
river.  The  general  sni&ce  of  defendant's  land  was  lower  than 
that  of  plaintiff 'Sy  and  water  natorallj  ran  on  the  former  from 
the  latter.  Plaintiff  had  jndgment.  Defendant  appealed.  The 
opinion  states  the  facts. 

Dwnbar^  for  the  plaintiff. 
TFmriy  for  the  defendant. 

By  Oonrty  Bullabd,  J.  The  plaintiff  seeks  to  recorer  dam- 
ages from  the  defendant^  for  illegally  erecting  a  dam  or  embank- 
ment on  his  land  adjoining  that  of  the  plaintiff,  whereby  the 
natoral  flow  of  waters  has  been  obstmcted,  and  his  land  has 
been  OTerflowed.  The  defendant,  in  answering,  denies  that  he 
has  done  anything  to  the  injury  of  the  plaintiff,  but  alleges, 
that  the  plaintiff,  on  the  contrary,  has  done  him  great  damage, 
by  catting  artificial  drains  or  ditches,  on  his  adjoining  tract  of 
land,  by  means  of  which  his  arable  lands  are  overflowed;  and 
he  claims  damages  in  reconvention.  There  was  jndgment  for 
the  plaintiff,  and  the  defendant  appealed. 

The  parties  are  owners  of  adjacent  tracts  of  land,  and  it  is 
clearly  shown,  that  the  defendant's  tract,  which  is  situated  be- 
low, owes  a  servitude  to  that  of  the  plaintiff,  to  receive  the 
waters  which  run  naturally  from  it.     The  nature  and  extent  of 
this  servitude  is  clearly  defined  by  the  code;  it  is  to  receive  the 
waters  which  naturally  flow  from  the  estate  situated  above,  pro- 
rided  the  .industry  of  man  has  not  been  used  to  create  that  serv- 
itude; the  proprietor  below  is  not  at  liberty  to  raise  any  dam, 
or  make  any  other  work  to  prevent  this  running  of  the  waters, 
and  the  proprietor  above  can  do  nothing  whereby  the  natural 
aerritude  may  be  rendered  more  burdensome:  La.  Code,  art. 
€56.    If  we  were  to  take  this  last  clause  in  its  strict  literal  sense, 
no  doubt  would  remain  on  our  minds  but  that  the  plaintiff,  by 
cutting  numerous  ditches  on  his  land,  leading  to  a  central  res- 
ervoir, had  greatly  ag^fravated  the  servitude  due  by  the  adjoin- 
ing estate.     By  means  of  such  canals,  the  waters  which  would 
otherwise  remain  stagnant,  in  several  ponds  in  different  parts  of 
the  tract,  or  gradually  flow  on  to  the  defendant's  land,  exposed 
to  evaporation,  when  spread  over  a  wider  surface,  are  collected, 
and  poured  in  a  mass  upon  his  neighbor,  and  during  heavy  rains 
zoight  seriously  injure  his  crop. 

But  it  is  contended,  that  although  our  code  contains  no  ex- 
planatory article,  similar  to  that  in  the  Code  Napoleon,  which, 
in  oontroversies  like  the  present,  directs  the  tribunals  to  decide 
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In  such  a  manner  as  to  reconcile  the  respect  due  to  property 
with  the  interests  of  agriculture,  yet  such  ought  to  be  the  inter- 
pretation of  the  article  in  question. 

Let  us  see  to  what  extent  the  corresponding  article  in  the 
Code  Napoleon  has  been  thought,  by  able  jurists  in  France,  to 
authorize  any  artificial  works,  by  which  the  servitude  mi^ht  be 
rendered  more  onerous,  with  a  view  of  favoring  the  great  interest 
of  agriculture.  Dxuranton,  to  whose  work  our  attention  has 
been  directed,  in  commenting  upon  the  six  hxmdred  and  for- 
tieth article  of  the  Napoleon  code,  which  forbids  the  owner  of 
the  superior  estate  to  do  anything  which  might  aggraTaie  Ae 
condition  of  the  inferior  one,  says:  ''  Thus,  he  can  not  make  on 
his  land  any  workS|.  which  would  change  the  natural  passage 
(immission)  of  the  watfrs  upon  the  inferior  estate,  either  bj  col- 
lecting it  upon  a  single  point,  and  giving  it  thereby  a  more  rapid 
current,  and  more  apt  to  carry  down  sand,  earth,  or  gravel, 
upon  the  land,  or  by  directing  upon  a  point  on  the  same  land  a 
much  greater  volume  of  water  than  it  would  have  received  with- 
out such  works,"  and  he  cites  book  1  of  the  digest,  sec.  1;  1 
Duranton,  No.  164. 

But  the  same  author  proceeds  to  say,  that  the  owner  of  the 
superior  estate  may  make  any  work  upon  it  neoessaiy,  or  simply 
useful  to  the  cultiyation  of  his  land,  such  as  furrows  in  a  planted 
field.  He  may,  also,  in  planting  vines,  or  forming  a  meadow, 
make  ditches  for  the  irrigation  of  the  meadow,  or  for  the  pur- 
poso  of  rendering  his  Tines  more  healthy  and  vigorous :  1  Dnian- 
ton.  No.  165.  We  are  by  no  means  disposed  to  give  to  the  code 
such  an  interpretation  as  would,  in  efiect,  condemn  to  sterilify  the 
superior  estate.  That  every  man  has  a  right  to  dear  and  culti- 
vate his  land,  can  not  be  doubted.  The  clearing  of  land,  and 
fitting  it  for  agricultural  purposes,  is  not  calculated  to  render 
this  kind  of  servitude  mtnre  onerous.  On  the  contrary,  lands,  it 
is  well  known,  become  more  dry  by  being  cleared,  because 
evaporation  goes  on  more  rapidly.  But  it  is  one  thing  to  clear 
and  cultivate  arable  lands,  and  another  thing  to  reclaim  lands 
naturally  covered  with  stagnant  waters,  in  such  a  way  as  to  throw 
the  mass  of  water,  which  would  naturally  remain  in  pools  or 
ponds,  upon  the  lands  of  one's  neighbor,  situated  below.  Tho 
Roman  law,  which,  perhaps,  forms  the  best  anticipated  commen- 
tary upon  this  part  of  our  code,  permitted  ditches  to  be  cut  by 
the  superior  owner,  not  for  the  purpose  of  making  the  waters 
flow  upon  the  adjacent  land,  but  for  the  purpose  of  improving, 
by  cultivation,  his  land,  and  making  it  more  hpaUlij;  and  laid 
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down  the  equitable  rule,  that  he  ought  not  to  ameliorate  his  own 
land  to  the  injuiy  of  his  neighbors.  "  Sic  debere  quern  vieliorem 
agrum/acere,  ne  vicini deieriorem facial:*'  Dig.,  law  1,  sec.  4. 

Tested  bj  these  principles,  and  according  to  the  evidence  in 
the  record,  we  find  it  difficult  to  concur  in  the  conclusion  to- 
which  our  learned  brother  in  the  district  court  has  arrived,  that 
the  canals  dug  by  the  plaintiff  on  his  land  were  only  such  as  he 
had  a  right  to  make,  for  the  purposes  of  cultivation,  nor  are  we* 
enabled  to  say  whether  the  dam  constructed  by  the  defendant, 
to  counteract  the  injurious  effects  of  such  works  upon  his  land,, 
be  more  than  adequate  to  that  purpose.  While,  therefore,  we- 
express  our  regret,  that  such  a  controversy  should  not  be  set- 
tled by  amicable  compromise,  in  such  a  manner  as  to  reconcile- 
the  interests  of  the  parties,  we  are  bound  to  say,  that  in  our 
opinion,  justice  requires  the  case  should  be  remanded  for  a  new^ 
trial. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  avoided  and  reversed,  and  that  the- 
case  be  remanded  for  a  new  trial;  the  costs  of  the  appeal  to  be^ 
borne  by  the  plaintiff  and  appellee. 


SsRviTunE  TO  Beceivb  Flow  ov  Watbb. — ^The  respeotive  rights  and  obli- 
gatioDB  of  the  owners  of  adjoining  fields  to  pennit  the  natoral  flow  of  the- 
rariace  water  to  continue  from  the  one  npon  the  other,  have  been  the  subject 
of  nmeh  contention  in  the  legal  tribunals  of  this  country  and  elsewhere.     In- 
fiome  instances  the  owner  of  the  lower  field  has  claimed  and  exercised  the- 
privilege  of  constructing  and  maintaining  embankments  or  other  obstructions, 
by  which  the  descent  of  the  water  was  interrupted,  and  it  was  thrown  back, 
upon  the  higher  lands  to  the  manifest  prejudice  of  their  owner;  in  other  in- 
stances the  owner  of  the  higher  field  has,  by  means  of  artificial  cuts  and" 
dndns,  hastened  the  flow  of  the  waters,  precipitating  them  upon  and  flooding 
the  lower  lands.    Many  of  the  courts  have  declined  to  interfere  between  the- 
aootestants;  and  have  left  the  one  to  dig  and  the  other  to  bank  until  the  one 
or  the  other  desisted  from  sheer  exhaustion,  or  some  other  cause.    Thus,  in. 
MasBachusetts,  it  is  said  that  **  the  obstruction  of  surface  water,  or  an  altera- 
tion in  the  flow  of  it,  affi>rds  no  cause  of  action  in  behalf  of  a  person  who  may 
sofier  loss  or  detriment  therefrom  against  one  who  does  no  act  inconsistent 
with  the  due  exerdse  of  dominion  over  his  own  soil:'*  Oaimon  v.  Hargadon,  \(y 
Allen,  110;  Parhay.  Newtmryport^  10  Gray.  28;  AaliUy  v.  WoleoU,  11  Cush. 
192.    The  Massachusetts  decisions  are  in  conformity  to  what  is  understood 
to  be  the  rule  of  the  common  law.     This  is  widely  dissimilar  from  the  rule  of 
the  civil  law.    The  former  was,  on  this  subject,  the  law  of  force,  and  the 
hitter  of  justice;  the  former  encouraged  any  use  of  his  land  which  the  owner 
thought  proper  or  profitable,  the  latter  restricted  him  to  such  use  as  would  not. 
damage  or  depreciate  the  property  of  his  neighbor.    The  rule  of  the  civil  law,. 
as  stated  by  Pothier  is,  ''each  of  the  neighbors  may  do,  upon  his  own  herit- 
sge,  what  seemeth  good  to  him,  in  such  manner,  nevertheless,  that  he  do  not. 
injure  the  neighboring  heritage."  * 
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The  rule  of  the  ciyil  law  has  been  reoeived  with  oouBtantly  increasing  tsvor 
In  the  United  States.  In  Oghurn  ▼.  Chnnor,  46  Cal.  346,  the  defendant  had 
filled  up  a  depression  in  his  lands,  and  thus  thrown  water  back  upon  the  lands 
of  plaintiff.  The  latter  had,  in  the  lower  court,  been  adjudged  to  be  without 
le^  remedy.  The  supreme  court  reversed  the  judgment,  and  in  so  doix^ 
quoted  with  approval  the  following,  from  JUartin  v.  Riddle,  26  Pa^  St.  415: 
"Nor  has  the  owner  of  the  upper  ground  the  right  to  make  any  excavations  or 
drains  by  which  the  flow  of  the  vrater  is  diverted  from  its  natural  channel  and 
a  new  channel  made  on  lower  ground;  nor  can  he  collect  into  one  channel 
waters  usually  flowing  off  into  his  neighbors'  fields  by  several  channels,  and 
thus  increase  the  rush  upon  the  lower  fields;"  and  also  quoted  approvingly  the 
statement  of  Mr.  Washburn,  that  the  owner  of  the  upper  field  "can  not  by 
artificial  trenches  or  otherwise,  cause  the  natural  mode  of  its  (the  water's) 
being  discharged  to  be  changed,  to  the  injury  of  the  lower  field.*'  The  right 
of  the  proprietor  of  the  higher  field  to  flow  the  lands  below  him,  if  carried 
to  any  considerable  extent  beyond  the  quantity  of  water  naturally  discharged, 
can  not  be  affirmed  without  substantially  destroying  the  lower  heritage.  This 
right  can  not  be  conferred  by  the  legislature,  except  under  circumstances 
which  justify  the  exercise  of  the  right  of  eminent  domain;  and  even  then 
just  compensation  must  be  made:  Orand  Ra^pids  B,  Co,  v.  Jarvis,  90  Mich. 
321;  Eaton  v.  B,  C.  ^  M.  B.  R,,  51  N.  H.  504;  Nevins  v.  CUy  of  Peoria,  41 
IlL  509.  Where  it  is  sought  to  prevent  the  lowering,  opening,  enlarging,  or 
continuing  of  ditches  leading  surface  water  on  to  the  lands  of  another,  relief 
may  be  obtained  by  mandatory  injunctions:  Davia  v.  Londgreeti,  8  NeK  43; 
Pettiijrew  v.  EvansvUle,  25  Wis.  223;  Foot  v.  Bronson,  4  Lans.  47;  Ooldsnuik 
V.  Elsas,  53  Ga.  186;  High  on  Inj.,  2d  ed.,  sec  751. 

Doubtless,  where  the  rules  of  the  civil  law  prevail,  the  lower  or  servient 
tenement  must  submit  to  such  water  as  natuiaUy  flows  upon  it.  But  the  an- 
thorities  generally  state  that  this  servitude  must  not  be  augmented  or  mads 
more  burdensome  by  the  industry  of  man:  Butler  v.  Peck,  16  Ohio  St.  334; 
Laneyy.  Jasper,  39  lU.  54;  Merritt  v.  Parker,  1  Cloxe,  460;  Ddahowma^v.  Judiee, 
13  La.  Ann.  587;  Adams  v.  U'cUker,  34  Conn.  466;  Sltarp  v.  Hancock,  8  Scott 
N.  R.  46;  Harrieon  v.  O.  N.  R,  R,,  33  Law  J.,  Exch.  267;  LwingaUm  v.  Mc- 
Donald, 21  Iowa,  165,  174.  In  the  last-named  case  the  question  is,  perhaps, 
more  thoroughly  and  satisfactorily  considered  than  in  any  other  decision  upon 
the  subject;  and  the  plaintiff  was  held  entitled  to  relief  against  an  under- 
ground drain,  so  constructed  as  to  increase  the  flow  of  water  on  his  land. 
"One  has  no  right  to  cut  away  or  drain  natural  reservoirs  upon  his  own  land, 
whereby  he  may  reclaim  the  land  occupied  by  the  same,  if  thereby  he  causes 
more  water  to  flow  on  his  neighbor's  land.  The  reclamation  of  the  land  is 
certainly  for  the  advantage  of  the  common  weal,  as  well  as  of  the  person  own- 
ing it,  but  such  reclamation  is  not  allowed  by  law  at  the  expense  of  a  contig- 
uous owner.  I  have  no  right  to  make  my  property  more  valuable  by  m«^>fing 
my  neighbor's  less  valuable:"  AngeU  on  Water-courses,  sees.  108  e,  108  j,  108  k; 
Wood  on  Nuisances,  sees.  378,  397,  398. 

While  the  general  rule  of  law  is  thus  explicitly  stated,  some  very  embar- 
rassing difficulties  arise  in  its  application  to  particular  cases.  Thus  the  law 
does  not  unnecessarily  condemn  lands  to  sterility,  nor  deny  landowners  the 
right  to  prosecute  such  agricultural  operations  as  are  ordinarily  incident  to 
prudent  husbandry.  In  the  mere  tilling  of  land  furrows  miut  be  made; 
and  these,  to  some  appreciable  extent,  will  lead  water  off  upon  lower  lands. 
Or,  on  the  other  hand,  ridges  may  result  from  plowing  and  thus  partially  ob- 
struct the  flow  of  water,  and  compel  it  to  stand  upon  land  whence  it  would 
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otherwiM  desoend.  In  Uie  prmdpal  oaas  the  oonrt  is  oarefal  to  state  that 
the  prcmsioDs  of  the  code  will  not  be  so  oonstmed  as  to  deny  to  the  owner 
of  the  superior  estate  the  right  to  make  "any  work  upon  it  necessary  or  sim- 
ply Qsefnl  to  the  onltivatiQii  of  his  land,  sach  as  farrows  in  a  planted  field. 
Ha  may  also,  in  planting  Yines,  or  forming  a  meadow,  make  ditches  for  the 
irrigation  of  the  meadow,  or  for  the  purpose  of  rendering  his  vines  more 
healtfay  and  Tigoroas."  There  are  other  dedsions,  in  which  the  right  to  nse 
the  lands  in  a  hosbandmsnlike  manner  is  affirmed. 

Certainly  it  will  always  be  very  desirable  for  the  owner  of  lands  orer- 
bardened  by  stagnant  or  other  waters,  to  relieve  his  lands  by  leading  the 
waters  eisewhere.    Viewed  from  his  standpoint,  it  is  "good  husbandry'*  to 
rid  himself  of  the  water.    If  he  may  follow  the  dictates  of  ' '  good  husbandry, " 
by  oonstmcting  to  or  near  his  neighbor's  land  a  ditch  adequate  for  his  relief, 
the  problem  is  Teiy  simple;  but  its  solution  certainly  involves  the  practioal 
partial  oonfiscation  of  the  lower  heritage.    Certainly  the  cases  do  not  mean 
this.     We  think  they  may  be  harmonized  by  assuming  that  the  owner  of  the 
doDunant  heritage  may  carry  on  his  agricultuxal  operations  in  the  ordinary 
manner  of  good  husbandmen,  without  liability  for  such  drainage  or  obstruc- 
tion as  may  incidentally  result  therefrom;  but  that  he  may  not  construct 
worka  whose  direct  object  is  flooding  the  lands  of  another,  al^ough  he  there- 
by fits  his  own  for  cultivation,  and  greatly  augments  its  capacity  for  useful 
prodnetion.    Hence,  though  judges  insist  that  they  do  not  wish  to  be  under- 
stood as  condeoming  or  restraining  good  husbandry,  they  very  generally  en- 
join the  oonturaanoe  of  artificial  works  and  devices,  having  as  their  natural 
object  the  relief  of  one  owner  at  the  loss  of  another:  Livm^si&n  v.  McDonald, 
21  Iowa,  174;  Builer  v.  Peck^  16  Ohio  St.  334;   Laney  v.  Jasper,  39  IlL  54; 
Ddakouataye  v.  Judiee,  13  La.  Ann.  687;   the  principal  case;   Cuviu  v.  E, 
JZ:  ^.  Co.,  98  Mass.  428. 
n  the  owner  of  the  upper  field  seeks  to  run  the  waters  o£f,  he  will  neoes- 
ily  select  some  point  where  there  is  a  descent  towards  the  lands  of  his 
>r,  and  also  a  depression  in  which  the  waters  may  be  kept  united  so  ^ 
to  flow  off  in  one  body  or  stream;  and  he  will  daim  the  right  to  do  tlus  on  the 
gromid  that  he  is  simply  availing  himself  of  an  ancient,  natural  water-course, 
into  which  he  has  the  right  to  drain.    He  will  have  no  difficulty  in  finding 
many  antborities  which  support,  or  seem  to  support,  his  claim:  Earle  v.  Z>s 
Earl,  1  Beai.  280;  Martin  v.  BUUUe,  26  Pa.  St.  416;  MUler  v.  LavbacK  47 
Id.  154;  Washb.  on  Ease.,  211.    The  difficulty  is  in  determining  whether  the 
water-way  which  he  has  found  and  appropriated  is  a  water-course :  ' '  The  term 
water-ooune  is  well  defined.    There  must  be  a  stream  usually  flowing  in  a 
particular  direction,  though  it -need  not  flow  continually.    It  may  be  some- 
times dry.    It  must  flow  in  a  definite  channel,  having  a  bed,  sides,  or  banks, 
snd  usually  discharges  itself  into  some  other  stream  or  body  of  water.    It 
must  be  something  more  than  a  mere  sutfsce  drainage  over  the  entire  face  of 
a  tract  of  land,  occasioned  by  unusual  freshets  or  other  ordinary  causes.    It 
does  not  include  the  water  fiowing  in  the  hollows  or  ravines  in  the  land, 
idkich  is  the  mere  surface  water  from  rain  or  melting  snow,  and  is  discharged 
throogh  them  from  a  higher  to  a  lower  level,  but  which  are  at  other  times 
destitate  of  water.    Sneh  hollows  or  ravines  are  not  in  legal  contemplation 
water-eonises:*'  J7oyl  v.  Huimm,  27  Wis.  661;  SJAeUUy.  Amdi,  30reen  Gh. 
216.    Mr.  Washburn  shows  that  the  law  regulating  the  servitude  which  the 
lower  owes  the  upper  estate  has  been  materially  modified  since  the  first  pub- 
lication of  his  wwh;  that  this  modification  is  in  limiting  the  servitude  and  not 
^KwpmAing  it  to  snob  Water  *'as  falls  upon  the  snrfaoe  in  the  form  of  rain  or 


1 2G  Martin  v.  Jutt.  [Louisiana, 

tnclting  snow,  although  from  the  natare  of  the  sorfaoe,  such  water,  when  it 
does  fall,  flows  in  a  uniform  course  or  direction:'*  Washb.  on  Ease.,  Sd  ed., 
454. 

The  respective  rights  and  obligatioDS  of  the  owners  of  adjacent  pn^ierty, 
^vith  respect  to  the  natural  flow  of  the  surface  water  arising  from  rains  ar 
melting  snow,  have  recently  been  quite  exhaustively  considered  by  the  an- 
j)reme  court  of  Missouri.    The  first  case  was  that  of  McCormack  ▼.  /Toiuas 
<Jity,  SL  Joseph,  and  Council  Bluffs  Railroad  Co.,  70  Mo.  358;  S.  C,  35  Am. 
Hep.  431.     In  this  case  it  appeared  that  the  plaintiff  owned  about  fifty  acres 
of  land  on  the  west  side  of  the  defendant's  rood;  that  part  of  the  land,  from 
two  to  four  acres,  was  low  bottom  land,  two  or  three  feet  lower  than  the  ad- 
jacent soil;  that  this  low  ground  also  extended  east  of  the  railroad  so  as  to 
embrace  from  four  to  six  acres  on  the  east  side  of  the  road.    The  land  oo 
hoth  sides  had  been  susceptible  of  cultivation  before  the  road  was  built.   The 
rood  ran  north  and  south,  thus  dividing  the  low  lands,  and  forty  or  fifty 
rods  to  the  north  thereof  crossed  Contrary  creek.    The  defendant  bridged 
this  creek;  but  the  opening  left  was  inadequate  to  fully  discharge  the  water, 
which  sometimes  was  so. held  back  as  to  create  a  pond  three  or  four  feet  deep. 
To  relieve  this,  the  defendant  cut  a  sluice  or  box  thirteen  by  eighteen  inches 
an  the  lower  part  of  the  depression  containing  the  pond,  and  thereby  caused 
the  waters  **  collected  both  from  the  high  land  adjoiuing  and  from  the  back 
water  of  Contrary  creek"  to  escape  and  greatly  injure  the  plaintiff  both  with 
respect  to  the  low  lands  and  to  the  cellar  of  his  house,  some  fifty  rods  distant. 
The  lower  court  instructed  the  jury  that:    "The  defendant  had  the  right  to 
construct  all  such  culverts  as  at  any  time  might  be  found  proper  for  the  pro- 
tection of  the  road-bed  froin  water  backed  up  against  the  road  by  overflow 
of  a  creek  or  excessive  rains,  although  such  calvert  or  drain  may  have  canaed 
such  overflow  or  rain  to  flow  in  a  different  direction  or  greater  quantity  than 
it  had  done  before  such  embankment  or  culvert  was  made;  and  in  construct- 
ing such  culvert  defendant  was  only  required  to  use  ressouable  care,  consid- 
ering all  the  circumstances  at  the  time  of  such  construction."    This  instroc- 
tiuu  and  others  of  like  purport  were  declared  incorrect.     The  appellate  coart 
said:  "There  is  a  great  difference  between  allowing  the  surface  water  and 
t\\Q  water  accumulated  by  the  overflow  of  the  creek,  to  percolate  through  a 
thousand  or  teu  thousand  avenues,  as  it  would  have  done  if  no  railroad  had 
been  there  to  intercept  it,  and  by  an  embankment  gathering  it  into  one  pond, 
and  precipitating  it  in  a  single  channel  on  plaintiff's  land;"  and  "itisiin- 
tnaterial  how  the  water  got  there,  whether  by  natural  channels  from  the  hiUa 
or  highlands,  or  by  back  water  from  the  creek;   the  defendant  had  no  right 
to  concenti'ate  it  in  a  single  channel  and  force  it  on  plaintiff's  land.    This  Is 
the  doctrine  as  established  by  all  the  authoritiea,  and  the  sufficiency  or  insuf  • 
ricicncy  of  the  bridge  was  entirely  immaterial  if  the  back  water  from  the 
•creek  did  in  point  of  fact  find  its  way  into  this  basin.    The  defendant  had  a 
right  undoubtedly  to  protect  its  road,  and  to  do  so  had  an  unquestionable 
right  to  draw  off  the  water,  but  not  so  as  to  be  injurious  to  his  neighbor.     It 
must  be  drawn  off  in  some  natural  channel,  some  stream  in  the  vicinity,  if  any 
such  existed,  or  by  a  variety  of  channels;  or,  in  short,  by  any  means  defend* 
ant  might  select  or  prefer,  provided  no  damage  was  done  to  others  by  the 
plan  adopted."    In  this  case  it  is  clear  tliat  the  depression  into  whidi  the 
water  was  conducted  was  a  natural  depression,  and  that  it  had  some  of  tha 
capacity  of  a  natural  drain;  and  the  defendants,  therefore,  probably  thonght 
they  had  the  right  to  use  it  as  a  sort  of  natural  water-course.     But  it  is  ob- 
vious that  it  is  not  every  place  in  which  water  will  run  down  hill  or  seek  its 
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level,  that  can  be  considered  a  natanl  water-coune,  so  m  to  antboriie  lands 
to  be  artificially  drained  into  or  upon  it^  to  the  damage  of  its  owner  or  the 
owners  of  adjacent  lands.    Indeed,  the  more  recent  adjudications  show  that 
drainingintoanatnral  water-coarse  may  not  be  ezeroiBed  to  theinjuryof  others* 
with  abeolate  impnnity.    Thus,  in  Noanan  v.  CUy  of  Albany,  79  N.  Y.  470; 
35  Am.  Rep.  540,  it  appeared  that  the  defendant  collected  the  surface  water 
by  means  of  snndry  sewers,  and  discharged  it  into  a  ravine.     "It  passed 
after  its  discharge  over  ground  used  as  a  dumping-place  for  refuse,  and  down 
the  declivity  until  it  reached  the  valley  orbed  of  the  ravine,  and  flowing  easterly, 
reached  the  premises  of  the  plaintiff,  and  having  no  sufficient  outlet,  flooded 
the  plain  tifTs  lot^  and  deposited  thereon  the  filth  carried  by  the  sewers,  and 
the  sand  and  dirt  washed  down  by  the  water  as  it  passed  over  the  dumping- 
ground."     "This,**  said  the  court,  **prima/aeie  establiBhed  a  right  of  action 
in  the  plaJntiflT     A  municipal  corporation  has  no  greater  right  than  an  indi- 
vidual to  collect  the  surface  water  from  its  lands  or  streets  into  an  artificial 
channel  and  dischaige  it  upon  the  lands  of  another,  uor  has  it  any  immunity 
from  legal  responsibility  for  creating  or  maintaining  nuisances."    The  court 
then  referred  to  preceding  cases,  in  which  the  right  of  riparian  owners  to 
drsin  into  a  natural  water-course  was  maintained,  but  said:  "This  right  is 
not,  we  conceive,  an  absolute  right  under  all  circumstances,  irrespective  of 
the  size  or  the  natural  purpose  which  it  subserves,  to  throw  into  it  surface 
water,  by  means  of  ditches  or  drains,  when  by  so  doing  it  will  be  filled  be- 
yond its  natural  capacity,  and  overflow  and  flood  the  lands  of  a  lower  pro 
prietor.    The  stream  into  which  the  sewage  and  water  collected  by  the  de- 
fendant found  its  way,  was  a  mere  rivulet  of  water,  the  outlet  of  springs  at 
the  head  of  the  ravine.     It  may  also,  before  the  sewers  were  built,  have 
leoeived  a  portion  of  the  surface  water  from  the  territory  drained  thereby. 
Bat  at  that  time  the  surface  water  had  no  defined  channeL    It  was  subject 
to  be  disposed  of  according  to  the  ordinary  proceBses  of  nature.  -  Absorption 
and  evaporation  would  diminish  the  amount  which  otherwise  might  have 
found  its  way  to  the  valley,  and  the  discharge  into  the  stream  of  the  portion 
not  otherwise  disposed  of,  would  naturally  be  gradual,  and  reach  it  at  differ- 
ent points  in  its  course.'* 

The  case  of  Shane  v.  Kanaas  OUy  Eailroad  Company,  71  Mo.  237;  36  Am. 
Rep.  4S0,  was  one  wherein  the  defendant  had,  by  an  embankment,  obstructed 
the  natural  flow  of  surface  water  down  a  slough,  and  thereby  injured  the 
lands  of  the  plaintiff  on  the  Missouri  river  bottom.  The  court  adopted 
the  rules  of  the  civil  law,  as  stated  in  the  principal  case,  and  held  the  de- 
fendant liable.  In  the  course  of  its  opinion,  the  court  reviewed  the  leading 
authorities  on  the  subject;  and  they  were  further  considered  in  a  dissenting 
epiaioD  by  Judge  Hough. 


GASES 


IK  THX 


SUPREME  JUDICIAL  COURT 


CF 


MAINE. 


NoKTON  V.  Preston. 

[15  Haihx,  U.] 
PaBT  PEBIOBUAirCB  OT  A  PaBOL  CONTRACT  FOR  THE  SaLB  OT  BxAL  BSTAIM 

does  not  entitle  either  party  to  sastain  an  action  at  law  for  danu^et 
mffered  irom  non-performance  of  the  residue. 

AssxTMPsrr.  Plaintiff  alleged  that  in  consideration  of  his  con- 
yeyance  to  defendant  of  certain  realty,  valued  at  five  thousand 
six  hundred  and  forty-eight  dollars,  defendant  conveyed  to  hixn 
other  realiy  valued  at  five  thousand  two  hundred  dollars,  and 
agreed  with  plaintiff  and  A.  H.  Norton,  in  payment  of  the  four 
hundred  and  forty-eight  dollars  remaining  due  plaintiff,  to  con- 
vey to  plaintiff  and  Norton  a  certain  store  valued  at  two  thou- 
sand five  hundred  dollars,  on  condition  that  Norton  convey  to 
defendant  certain  other  real  estate  valued  at  two  thousand  and 
fifty-two  dollars;  that  plaintiff  and  Norton  had  perfoimed  their 
agreements;  that  Norton  had  tendered  a  conveyance  of  the  realty 
by  him  to  be  conveyed,  and  demanded  the  conveyance  of  the 
store;  that  defendant  refused  to  receive  the  deed  or  to  pay  plaint- 
iff the  four  hundred  and  forty-eight  dollars.  The  evidence  tend- 
ing to  prove  these  facts  was  rejected  at  the  trial. 

AJlen  and  Tenney,  for  the  plaintiff. 

BouteUe  and  WeUs,  for  the  defendant. 

By  Court,  Sheplet,  J.  It  is  important  to  understand  what 
the  testimony  excluded  would  have  proved,  if  it  had  been  ad- 
mitted. Upon  examination,  it  is  found  to  prove  one  entire 
contract  for  the  exchange  or  conveyance  of  certain  real  estate 
described.     There  was  no  agreement  for  the  payment  of  money; 
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no  act  "Was  to  be  done  beyond  that  of  a  conyeyance  of  real  estate 
from  party  to  party.  The  case  presented,  is  that  of  an  agree- 
ment for  the  conveyance  of  real  estate,  not  reduced  to  writing. 
bat  performed  in  petrt  by  each  party,  and  a  further  performance 
refused  by  one  of  the  parties;  and  the  other  pariy  seeking  in  this 
action  at  law  to  recover  damages  for  such  refusal.  The  case  docs 
not  therefore  present  the  question  decided  in  Steele  y. Adams ^^ 
nor  invite  a  re-examination  of  it.  The  contract  proved,  can  be  no 
other  than  a  contract  for  the  sale  of  real  estate;  and  the  act  to 
prevent  frauds  and  perjuries  provides,  that  "  no  action  shall 
hereafter  be  maintained  upon  any  contract  for  the  sale  of  lands, '^ 
"  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  pariy  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." 

It  is  contended,  that  as  there  was  a  part  performance,  the  con* 
tract  is  taken  out  of  the  statute.  It  was  said  by  Mr.  Justice  Bui- 
ler, ''  that  as  it  is  settled  in  equiiy,  that  a  part  performance  takea 
it  out  of  the  statute,  the  same  rule  shall  hold  at  law:"  Brodie  v^ 
St.  Paul,  1  Yes.  jun.  326.  Lord  Eldon  comments  upon  this  re* 
mark  of  Justice  Buller,  and  shows,  that  according  to  their  prin* 
ciples  and  modes  of  proceeding,  the  rule  can  not  be  the  same 
at  law  and  in  equiiy:  Cooih  v.  Jackson,  G  Yes.  12.  And  such  has 
been  the  decision  at  law:  Rondeau  v.  WyaU,  2  H.  Bl.  G3.  Kent, 
C.  J.,  says,  ''  there  is  such  a  dictum  of  Justice  Buller  while  sit- 
ting in  tlie  court  of  chancery,  but  it  has  never  been  received  aa 
law:"  Jackson  v.  Fierce,  2  Johns.  222. 

The  contract  between  the  parties  can  not  be  enforced  at  law; 
and  although  this  court  has  jurisdiction  in  equiiy,  this  is  not  a 
process  in  equiiy;  and  it  would  be  improper  to  act  upon  it  as 
such;  because  if  the  plaintiff  has  an  equitable  right  it  is  a  differ- 
ent one  from  that  of  having  damages  assessed  by  a  jury  for  a 
breach  of  contract,  and  the  defendant  may  also,  in  a  proceeding 
in  equity,  set  up  a  defense,  which  he  could  not  at  law. 
Nonsuit  confirmed. 


EnTOBCEMENT  07  CONIBACTS  BECAUSE  OF  PaBT  PeRVORMAKCB,  HAS  NO  Ex- 

I8TEXCB  AT  Law. — ^The  question  of  the  specific  enforcement  of  verbal  con* 
traets,  which  to  be  valid  are  required  by  the  statute  of  frauds  to  be  in  writ- 
ing, because  there  has  been  a  part  performance  thereof,  has  several  times 
been  folly  considered  in  this  series:  Itfes  v.  Gilbert,  1  Am.  Dec.  35,  note; 
Jackaon  v.  Murray,  17  Id.  68,  note;  Tawruend  v.  Houston,  27  Id,  732. 
See  also,  Welnwre  v.  WJOte,  2  Id.  323;  Hanvsay  v.  Braikford,  Id.  698;  Park- 
kurtt  V.  Van  Cortland,  7  Id.  427,  ^42,  note.  This  question  has  generally 
ptesented  itself  in  cases  where  an  application  has  been  made  to  a  court  of 

1.  1  GtmbI.  1. 
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equity  to  complete  the  performance  of  such  oontractB  in  order  to  preTent  cat 
party  from  committing  a  fraad  on  another  by  means  of  saeh  statates.  In  tbe 
note  to  Jaekaon  v.  Murray,  17  Id.  68,  the  rale  adopted  by  coarte  of 
equity  is  stated  to  be,  that,  "  notwithstanding  the  statutory  provisioDS  men- 
tioned (statute  of  frauds),  courts  of  equity  possess  the  power  to  enforce  Uw 
specific  performance  of  verbal  contracts  for  the  sale  of  land  in  cases  of  part 
performance  of  such  contracts.  Nothing,  however,  can  be  regarded  as  a  part 
performance  to  take  a  verbal  contract  for  the  sale  of  land  out  of  the  open- 
tion  of  the  statute,  which  does  not  place  the  party  in  a  situation  wfaioh  ia  a 
fraud  upon  him  unless  the  contract  be  executed.  The  statute  of  frauds  was 
enacted  for  the  purpose  of  preventing  frauds,  and  not  to  encourage  and  sus- 
tain them,  and  when  a  party  claims  a  right  to  a  conveyance  of  land  under  a 
parol  or  verbal  contract,  on  the  ground  of  part  performance,  courts  of  equity 
vnU.  always  grant  the  relief  sought,  provided  the  existence  of  the  contract  is 
established  by  clear  and  satisfactory  proof  and  the  acts  of  part  performanoe 
ai*e  such  that  it  would  be  fraudulent  for  the  other  party  to  ignore  his  agree- 
ment; and  these  acts  of  partial  performance  must  be  such  as  resulted  from 
and  would  not  have  been  done  but  for  the  particular  parol  agreement  chaig^ 
in  the  complaint  or  answer,  as  the  case  may  be. "  Such  is  the  rule  adopted  by 
courts  of  equity,  and  the  same  is  now  well  settled  by  all  the  authorities: 
Brown  on  the  Statute  of  Frauds,  sees.  447  et  teq. 

Although  recognized  and  followed  in  courts  of  equity,  the  rule  is  equalfy 
as  well  settled  that  a  part  execution  of  a  verbal  contract  within  the  statnts 
of  frauds  has  no  effect  at  law  to  take  the  case  out  of  its  provisions:  O'lIerW^ 
V.  Hedges,  1  Sch.  &  Lef.  130;  Lane  v.  Shaekford,  5  N.  H.  130;  Kidder  y.  Hfodt 
1  Pick.  328;  11  Am.  Dec  183;  Thompson  v.  Qwdd,  20  Pick.  134;  Adam  v. 
Townaend,  1  Mete.  485;  Jac(^  v.  P.  S.  R.  Co.,  8  Gush.  224;  TKomae  v.  Dkh- 
inaon,  14  Barb.  90;  AhboU  v.  Draper,  4  Denio,  53;  Jaekaon  v.  Pierce,  2  Johns. 
223;  Seymour  v.  Davia,  2  Sandf.  246;' Davie  v.  Moore,  0  Rich.  (S.  C)  Qlfh 
Bunt  v.  Coe,  15  Iowa,  197;  Eaton  v.  Whitaker,  18  Ck>nn.  231;  Johnaon  ▼.  JJaa- 
aon,  6  Ala.  351;  Barickman  v.  Kuykendall,  6  Blackf.  21;  Sailors  v.  OambrUt  1 
Smith  (Ind.),  82;  Paysonv,  West,  Walk.  (Miss.)  515;  Hubbard  v.  WkitMey, 
13  Vt.  21.  An  examination  of  the  authorities  cited  will  show,  that  although 
there  has  been  a  part  performance  of  a  parol  contract  within  the  statute  d 
frauds,  yet  upon  a  failure  to  complete  the  same  no  action  at  law  can  be 
maintained  upon  the  contract  for  damages  for  such  breach.  The  reasons  for 
this  distinction  between  an  action  at  law  upon  such  a  contract  for  damagQi» 
and  the  specific  enforcement  thereof  by  a  court  of  equity,  are  well  stated  by 
the  supreme  court  of  Massachusetts  in  Kidder  v.  Hunt,  1  Pick.  331;  S.  GL,  11 
Am.  Dec.  183.  "The. contract  declared  upon  ia  admitted  to  be  within  the 
statute  of  frauds,  since  it  relates  to  an  interest  in  land,  and  is  not  in  writing. 
It  IB  provided  by  that  statute  that  no  action  shall  be  maintained  upon  such  a 
contract.  But  it  is  said,  that  as  part  performance  of  the  contract  by  the 
plaintiff  is  averred,  and  as  courts  of  chancery  will  decree  a  specific  perform- 
ance of  a  parol  contract  if  there  has  been  a  part  performance,  as  here,  aa 
we  have  no  court  of  chancery  with  power  to  decree  a  special  performance  in 
such  cases,  the  plaintiff  may  at  least  recover  damages  for  the  breach  of  such 
contract;  and  remarks  to  this  effect  are  found  in  some  of  the  opinions  given 
in  the  cases  decided  by  this  court,  and  in  England,  but  they  are  mere  obiter 
dicta,  and  no  case  like  the  present  has  been  decided  in  favor  of  supporting 
the  action.  In  CootJi  v.  Jackson,  6  Ves.  jun.  39,  Lord  Eldon  doubts  exceed- 
ingly the  power  of  the  courts  of  common  law  which  is  said  to  exist,  and  givei 
eery  strong  reasons  in  support  of  his  opinion.    There  are,  no  doubt. 
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proper  for  a  ooart  of  duncety,   sach  as  those  which  relate  to  the  exeoa- 
tion  of  trusts,   where  the  common  Uw  will  give  a  remedy  by  an  action 
for  damafipes;  and  perhaps  in  the  case  of  a  parol  contract  respecting  land* 
where  the  party  has  been  put  to  expense  as  to  his  part  of  the  contract 
under  drcomstaxices  which  would  amount  to  fraad  by  the  other  party, 
case  might  lie  for  damages  for  the  fraad,  as  was  intimated  in  Boyd  v. 
Stoncj  11  Miasa.  342;  bat  this  action  is  brought  upon  the  contract  itself,  and  to 
sustain  it  woold  be  indirectly  to  give  efficacy  to  a  contract  which  the  legisla- 
ture says  shall  have  none.    It  is  on  the  ground  of  fraud  only  that  the  court 
of  chancery  undertakes  to  decree  performance  of  such  a  contract*'    This  case 
has  been  several  times  cited  with  approval  in  subsequent  cases  in  Massachu- 
ectto:  Baa/ard  v.  Pearson,  9  Allen,  387;  Tfiompaon  v.  Oould,  20  Pick.  134; 
Williams  v.  Bemis,  108  Mass.  01;  and  Dix  v.  Marey,  116  Id.  416;  see  also  the 
remarksofliOirdEldoninCootAY. /odbsofhOVes.  jun.  38, 39.  Mr.  Justice  Bui- 
ler,  in  Brodie  v.  St.  Feud,  1  Id.  333,  stated  the  rule  as  to  part  performance 
to  be  the  same  at  law  as  in  equity.    Thus  he  says:  "  As  to  the  part  performanoe; 
courts  of  law  have  lately  adopted  the  same  sort  of  reasoning,  that  prevails  in  this 
court:  that  there  can  be  but  one  true  construction  upon  the  statute  of  frauds. 
Whatever  it  is,  it  ought  to  hold  equally  both  in  courts  of  law  and  of  equity; 
and  that  as  it  is  settled  in  equity  that  a  part  peif  onnance  takes  it  out  of  the 
statute,  the  same  rule  shall  hold  at  law.**    Notwithstanding  such  was  the 
opinion  of  a  learned  judge,  these  remarks,  whenever  cited  in  subsequent  cases^ 
hare  ever  been  regarded  as  mere  dicta,  and  the  doctrine  enunciated  therein 
is  stated  by  the  reporter  in  a  note  to  that  case  to  have  been  exploded  by  the 
lord  chancellor.    So  in  O'HerUhy  v.  Hedges,  1  Sch.  k  Lef.  130,  Mr.  Justice 
BaUer*s  opinion  is  stated  to  be  wrong,  and  Lord  Chancellor  Bedesdale  says 
that  he  remembered  that  Mr.  Justice  Buller,  upon  being  pressed  with  the 
consequences  of  that  opinion  in  case  of  a  demurrer  to  evidence,  being  obliged 
to  abandon  the  position.    Kent  was  also  of  the  same  opinion.     '*  It  seems 
never  to  ha^e  been  decided  in  a  court  of  law,  that  part  performance  of  a  parol 
sgreement  will  take  it  out  of  the  statute.    There  is  such  a  dictum  of  Mr. 
Justice  Buller,  while  sitting  in  the  court  of  chancery,  but  it  has  never  been 
received  as  law:**  Jackson  v.  Pierce,  2  Johns.  223. 

An  examination  of  subsequent  adjudications  in  Maine  fails  to  show  that  the 
principal  case  has  ever  been  overruled  or  even  doubted  in  that  state.  It  is 
cited  by  Brown,  in  his  work  on  the  statute  of  frauds,  in  the  note  to  section 
451,  vhere  it  and  a  large  number  of  other  cases  are  cited  in  support  of  the 
rule  above  stated.  In  at  least  two  other  cases  in  that  state,  prior  to  the 
principal  one  however,  the  rule  that  the  part  execution  of  a  verbal  contract 
vithin  the  statute  of  frauds  has  no  effect  at  law  to  take  the  case  out  of  its 
profyisions,  has  been  recognized  and  adopted:  FreepcH  v.  Bariol,  3  OreenL 
314;  Patterson  v.  Cunningham,  12  Me.  512.  But  if  a  contract  void  by  the 
statate  of  frauds  be  not  executory,  but  be  fully  executed,  then  a  recovery  may 
be  had  thereon.  "  If  fulfilled  and  executed,  tiiey  are  just  as  valid  as  though 
they  were  in  writing,"  according  to  the  weight  of  American  authority:  La- 
mar  V.  MeNamee,  post^  and  Jones  v.  Hcardesty,  post;  note  to  Peter  v.  Comp- 
ton,  1  Sm.  L.  C,  7th  Am.  ed.  592.  "  The  principle  is  the  same  when  hmd 
u  conveyed  in  consideration  of  a  promise  to  convey  other  land  in  exchange; 
sad  although  the  promise  can  not  be  specifically  enforced,  the  defendant  may 
be  compelled  to  make  compensation  for  what  he  has  received  at  the  rate  or 
Yftbe  estimated  by  the  parUss:**  Id.  689,  citing  ^(K/brtf  v.  Pearson,  9  Allen. 
387. 
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NOBTON  V.  MaBDEN. 

MoxxT  Paid  under  a  Mistake  of  Law,  or  voluntarily  paid  with  a  knowU 

edge,  or  means  of  knowledge,  of  the  facts,  can  not  be  recovered  back. 
Mistake  of  Foreign  Law  is  regarded  as  a  mistake  of  fact 
IVhere  Parties  Ck)NTRACT  under  a  Mutual  Mistake  of  the  facta  anp- 
posed  to  exist,  there  being  no  f  rand  and  no  beneficial  interest  obtained^ 
the  party  who  pays  the  money  may  recover  it  back;   bat  if  any  benefit 
has  been  derived  by  such  party,  no  recovery  can  be  had. 

Assumpsit  to  recover  the  consideiatioii  paid  bj  Norton  to 
Marden,  for  the  assigmnent  of  a  bond  for  a  lot  of  land  in  Bangor. 
Prior  to  the  assignment  the  parties  went  upon  a  lot  supposed  to 
be  the  land  described  in  the  bond,  and  thereupon  plaintiff  paid 
for  the  land,  and  the  defendant  assigned  him  the  bond.  Sub- 
Bequentlj  it  was  discovered  that  the  land  seen  by  the  parties 
was  different  from  that  described  in  the  bond,  and  much  more 
valuable.  Plaintiff  then  offered  defendant  his  bond,  and  de- 
manded a  repayment  of  the  money,  which  was  refused.  At  the 
trial,  Shepley ,  J. ,  charged  the  jury,  that  if  the  defendant  showed 
plaintiff  a  different  lot  from  that  described  in  the  bond,  before 
the  contract  was  made  between  them;  and  that  it  was  made 
upou  that  erroneous  information;  and  that  if  from  the  bond  he 
was  not  undeceived,  they  should  find  for  plaintiff,  whether  such 
erroneous  information  was  given  by  the  defendant  fraudulently 
or  through  mistake,  or  want  of  information  on  his  part;  and  if 
not  so  satisfied  they  should  find  for  defendant.  Verdict  for 
plaintiff,  and  defendant  excepted. 

J,  Appleion,  for  the  defendant. 

Kent,  contra. 

By  Court,  Sheplet,  J.  This  is  assumpsit  for  money  had  and 
received,  brought  to  recover  back  a  sum  of  money  alleged  to 
have  been  paid  under  a  mistake.  And  the  question  presented 
by  this  bill  of  exceptions  is,  whether  where  parties  contnust  \m- 
der  a  mutual  mistake  of  the  facts  supposed  to  exist,  there  being 
no  fraud,  and  no  beneficial  interest  obtained,  the  one  who  pays 
can  recover  back  the  money  paid. 

Certain  principles  in  relation  to  this  action  seem  now  to  be 
well  settled.  Money  paid  under  a  mistake  of  the  law  can  not 
be  reclaimed:  Doug.  471;*  BUbie  v.  Lumley,  2  East,  469;  Ste- 
vens V.  Lynch,  12  Id.  38;  Bri^>ane  v.  Dacrea,  6  Taunt.  144;  Jfino- 
aU  V.  Wright,  1  Wend.  855  [19  Am.  Dec.  608].    But  a  mistake  of 

1.  Lowry  y.  Bomrdim. 
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a  foreign  law  is  r^iarded  as  a  mistake  of  a  fftct:  9  Pick.  112.' 
Nor  can  it  be  reclaimed,  when  voltmtarily  paid  with  a  knowledge, 
or  means  of  knowledge  in  hand,  of  the  facts:  Mxriin  v.  Morgan, 
1  Brod.  &  B.  289;  Welsh  v.  Carter,  1  Wend,  185  [19  Am.  Dec. 
473].  Nor  where  there  may  be  a  mistake  of  the  facts,  if  the 
pariy  paying  has  deriyed  a  substantial  benefit  from  such  pay* 
ment;  because  he  is  not  then  entitled  ex  ceqtio  et  bono  to  reclaim 
it:  Taylor  t.  Hare,  4  Bos.  &  Pol.  262.  Bat  when  paid  under  a 
mistake  of  facts,  and  without  any  laches  on  the  part  of  the  payor, 
and  without  any  substantial  benefit  deriyed  from  it,  it  may  be 
reooyered  bcusk:  Hem  y.  Ifichols,  1  Salk.  289;  Cox  v.  Prentice^ 
3  Mau.  &  Sel.  344;  Milnes  y.  Duncan,  6  Bam.  &  Cress.  671; 
ihxrlcmd  y.  Salem  Bank,  9  Mass.  408  [6  Am.  Dec.  86]. 

In  MowaU  y.  Wright,  it  is  said,  that  an  error  of  fact  takes  place, 
either  when  some  fact  which  really  exists  is  unknown,  or  some 
lact  is  supposed  to  exist,  which  really  does  not  exist.  And  that, 
"  the  cases  founded  on  mistake  seem  to  rest  on  this  principle, 
that  if  parties,  belieying  that  a  certain  state  of  things  exists,  come 
to  an  agreement  with  such  belief  for  a  basis,  on  discoyering  their 
mutual  error,  they  are  remitted  to  their  original  rights."  In 
Cox  y.  Prentice,  Lord  EUenborough  says:  *'  Now  this  is  a  case 
of  mutual  innocence  and  equal  error,  which  is  not  an  unusual 
case  for  money  had  and  reoeiyed." 

In  the  case  now  under  consideration  the  instructions  required, 
that  the  jury  should  find,  that  there  was  a  mistake  of  fact,  yiz., 
that  the  plaintiff  supposed  that  he  was  purchasing  a  bond  for  a 
different  lot  from  the  one  described  in  it;  and  that  they  should 
also  find,  that  the  contract  was  made  upon  that  mistake  of  facts. 
But  it  is  insisted,  that  the  plaintiff  had  the  means  of  correct 
knowledge.  And  in  one  sense  a  person  may  be  said  always  to 
haye  the  means  of  knowledge.  He  may  haye  access  to  books, 
and  to  the  assistance  and  instructions  of  his  fellow  men.  But 
the  means  of  knowledge  which  the  law  requires  are  such,  as  the 
party  may  ayail  himself  of  as  then  present  without  calling  to  his 
aid  other  asslBtance.  And  in  this  case  there  is  no  ground  for  in- 
ferring, that  the  plaintiff  had  then  the  means  of  knowing  that  the 
tme  lot  designated  in  the  bond  was  not  the  one  examined.  He 
does  not  appear  to  haye  had  any  more  satisfactory  means  of 
knowledge,  than  the  statements  of  the  defendant,  and  those 
proved  to  be  erroneous. 

It  is  also  insisted,  that  the  case  is  within  the  principle  of  the 
decisions  of  this  court,  that  the  pariy  who  takes  a  deed  of  release 
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of  real  estate,  if  he  obtain  thereby  no  title,  can  not  recover  back 
the  money  i>aid.  Both  parties,  in  such  cases,  must  be  supx>osed 
to  understand  the  tract  of  land  purporting  to  be  conveyed.  And 
the  absence  of  all  covenants  of  title  is  satisfactory  evidence,  thai 
tliey  knew  that  the  title  was  doubtful,  and  that  the  contract  was 
made  upon  that  basis.  If,  in  such  cases,  there  is  any  mistake, 
it  is  rather  a  mistake  of  law,  than  of  fact.  But  the  substance  of 
the  contract  is,  that  the  pariy  purchasing  agrees  to  purchase  the 
other's  right,  whatever  it  may  be,  and  take  the  risk  of  the  titie 
upon  himself.  And  in  such  cases,  there  is  no  principle  of  law, 
which  authorizes  him  to  reclaim  the  purchase  money  in  case  of 
an  entire  failure  of  title.  This  is  not  the  case  of  a  conveyance 
of  real  estate,  but  the  assignment  of  a  contract  for  a  conyeyanoe, 
and  the  contract  of  assignment  made  upon  a  mistake  of  facts. 
And  there  is  no  evidence  that  the  plaintiff  obtained  any  benefit 
from  it. 
Exceptions  overruled,  and  judgment  on  the  verdict. 


Mistake,  Rxuxf  nr  EQurrr  aoaqtst. — When,  owing  to  a  mistiice,  » 
writing  has  been  drawn  contrary  to  the  intent  of  the  parties,  whether  relief 
will  be  granted  in  equity,  see  Chapman  v.  AUen,  1  Am.  Dec  24;  Panotu  r. 
Homer,  Id.  58;  SomerviUe  v.  Trueman,  Id.  389;  Coger  v.  JUcGee,  5  Id.  610; 
QUUspie  V.  Moon,  7  Id.  559;  Smith  v.  AUtn,  21  Id.  33;  Chamberlain  v.  Thamf- 
ion,  26  Id.  390.  Snch  relief  is  not  usually  granted  against  ignorance  or  mis- 
take of  law:  Fuher  y.  May,  5  Id.  626;  Storra  v.  Barker,  10  Id.  316,  and 
note.  In  the  case  of  Lawrence  v.  Beaubien,  23  Id.  155,  a  distinction  was 
made  between  a  mistake  of  law  and  ignorance  of  law,  and  it  was  held  that  a 
contract  made  under  a  mistake  of  law  would  be  relieved  against.  In  the 
note  to  that  case  the  authorities  recognizing  this  distinction  and  those  rep«idi- 
ating  it  are  adverted  to  and  commented  upon:  See  Champlin  v.  Laytm,  IS 
Wend.  407;  S.  C.  31  Am.  Dec.  382,  and  the  note  thereto. 


BaNISTEB  v.  HiQGINBON  ET  All. 

[15  Mato.  78.] 

An  Officer's  Rbtubn  of  a  Levy  upon  land,  which  does  not  show  by 
whom  the  appraisers  were  appointed,  is  void,  and  no  title  pniwos  hj  a 
sale  in  pursuance  of  such  levy. 

Parol  Evidence  is  not  Admissible  to  show  that  such  appraisers  were  ap* 
pointed  as  required  by  law. 

Amendment  of  such  Return  by  showing  by  whom  the  appraisers  were  ap- 
pointed will  not  be  permitted  if  the  rights  of  third  persons  wiU  be  affected 
thereby. 

Where  the  Return  of  an  Offioer  of  a  levy  upon  and  sale  of  land  is  de- 
fective, no  presumption  arises  from  the  lapse  of  sixteen  yean  that  the 
statutory  requirements  were  complied  with. 
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JusGiosiiT  OF  A  CouBT  HAYING  JURISDICTION  of  a  canso  IS  not  the  sabject 

of  a  collateral  attack,  altboagh  erroneouB,  bat  is  valid  and  effective  until 

revened. 
Rnxrur  of  an  Officer  showing  that  he  baa  attached  land  ''soppoeed"  to 

belong  to  the  debtor,  does  not  impair  the  effect  of  the  ifttachment,  if  the 

land  in  fact  ia  the  property  of  the  debtor. 

AcnoN  to  recover  a  tract  of  land  in  Bangor.     The  writ  was 
dated  October  18,  1835,  and  plaintiff  relied  upon  the  seisin  of 
Moees  Brown,  her  grandfather,  within  twenty-five  years.     It 
was  admitted  that  plaintiff  was  his  sole  heir;  that  on  November 
17, 1807,  one  Samuel  Greenleaf  owned  the  locu8  in  quo,  and  that 
on  that  day  he  conveyed  a  part  of  the  land  to  Brown;  that  on 
May  1, 1805,  Stephen  Higginson,  jun.,  and  Henry  Higginson, 
having  a  demand   against  Greenleaf,  attached  the  demanded 
premises,  and  judgment  being  rendered  in  their  favor,  an  exe- 
cution was  levied  thereon  by  one  Balch,  a  deputy  sheriff.     The 
return  of  Bcdch  did  not  show  by  whom  the  appraisers,  required 
by  the  statute  in  such  proceedings,  were  appointed.     A  motion 
was  made  to  amend  the  return  so  as  to  show  this  fact,  and  cer- 
tain depositions  offered  to  prove  the  same.     This  testimony,  if 
legally  admissible,  was  to  be  considered  a  part  of  the  case.     On 
December  23,  1822,  Moses  Brown  commenced  an  action  against 
Gieenleaf ,  issued  an  attachment,  and  levied  upon  the  disputed 
psBmifles,  the  officer  returning  the  writ  as  levied  upon  such 
premiseB,  ''supposed  to  be  the  properly  of  said  Greenleaf.'' 
Subsequently  a  judgment  by  default  was  rendered,  and  an  exe- 
cution issued,  which  was  extended  upon  such  premises.    This 
levy  was  in  l^;al  form,  and  it  was  agreed  that  the  tenants  were 
the  legal  representatives  of  the  Higginsons,  and  that  each  party 
might  take  all  legal  exceptions  to  the  above  evidence.    If  the 
action  was  maintainable  the  defendants  were  to  be  defaulted, 
othennse  a  nonsuit  was  to  be  entered. 

MeOen  and  JbboU,  for  the  demandants. 

F.  AUen^  for  the  tenants. 

By  Gourt,  Weston,  G.  J.  The  levy  made  in  July,  1807,  upon 
the  demanded  premises,  in  behalf  of  the  tenants,  is  very  clearly 
bad,  it  nowhere  appealing,  either  in  the  return  of  the  officer,  or 
the  accompanying  documents,  that  the  appraisers  were  appointed 
in  conformity  with  the  statute.  The  requirements  of  the  law 
upon  this  point  are  too  important  to  be  disregarded;  and  there 
being  no  legal  evidence  of  a  statute  transfer  of  title  from  the 
debtor  to  the  creditors,  the  fee  remained  in  the  former  unaffected 
by  the  levy. 
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Parol  proof  has  been  o£fered,  that  the  appraisers  were  appointed 
according  to  law,  and  a  motion  has  been  submitted,  in  behalf  of 
the  tenants,  that  the  officer  may  be  permitted  to  amend  his  re- 
turn, in  confo^niiyto  what  is  alleged  to  be  the  truth  of  the  case. 
Without  adverting  to  the  danger  of  such  a  course  in  any  case, 
after  thirty  years,  in  regard  to  facts  resting  in  memory,  we  are 
of  opinion,  that  it  can  not  be  permitted,  with  a  yiew  to  affect  third 
persons.  The  propriety  of  such  an  amendment  was  fully  con- 
sidered in  the  case  of  Means  et  al.  v.  Osgood^  7  Qreenl.  146.  It 
was  there  stated,  that  it  could  not  be  allowed  to  affect  any  other 
persons  than  the  original  parties.  It  has  even  been  held  that  the 
interest  of  third  persons  could  not  be  affected,  where  the  amend- 
ment was  allowed  and  made  by  leave  of  court:  Emerson  t.  l^plon^ 
9  Pick.  167.  And  we  are  of  opinion,  that  the  parol  proof  can 
not  be  received  to  sustain  the  levy,  and  that  the  officer  can  not 
be  permitted  to  make  the  amendment  proposed.  It  has  been  in- 
sisted, that  it  is  too  late  to  take  this  objection,  after  the  lapse  of 
so  many  years.  To  this  we  think  it  is  a  sufficient  answer,  that  if 
presumptions,  inconsistent  with  the  record  of  a  levy,  could  be  al- 
lowed in  any  case  to  sustain  it,  they  could  not  arise  in  the  period 
of  little  more  than  sixteen  years,  which  intervened  between  the 
conflicting  levies  in  the  case  before  us. 

If  the  titie  of  the  tenants  is  fatally  defective,  it  remains  to  de- 
termine whether  an  equal  infirmity  does  not  attach  to  that  of  the 
demandant;  for  unless  her  title  has  been  sustained,  she  can  not 
have  judgment.  It  is  based  upon  the  seisin  of  her  ancestor,  de- 
rived from  a  le^y  of  the  demanded  premises  in  August,  1823. 
No  objection  has  been  taken  to  this  levy,  in  point  of  form;  but 
it  is  urged  that  the  tenants  have  a  right  to  treat  as  a  nullity  the 
judgment  upon  which  the  execution  of  the  levying  creditor  issued. 
But  we  are  of  opinion,  that  it  was  rendered  by  a  court  having  by 
law  jurisdiction  of  the  cause;  and  that  it  can  not  be  impeached 
collaterally,  but  remains  in  force  until  reversed.  We  are  not,  in 
this  case,  called  upon  to  determine  the  force  and  effect  of  the 
judgment  of  another  state,  which  was  elaborately  discussed  in 
SaU  et  al,  v.  WiUiaTm,  1  Fairf .  278. 

The  debtor,  having  had  his  residence  in  this  state,  had  removed 
therefrom,  and  had  established  his  domicile  elsewhere.  But  he 
left  estate  liable  to  be  attached,  of  which  he  was  not  divested  by 
the  defective  le^y  of  the  tenants.  This  estate  the  ancestor  of 
the  demandant  attached.  The  officer,  in  his  return,  sets  forth 
the  attachment  of  the  land  in  controversy,  "  supposed"  to  be 
the  profierty  of  the  defendant.     The  lien  of  the  creditor,  or  the 


June,  1838.]  O'Bbien  v.  Elliot.  137 

titio  of  the  debtor,  was  not  impaired  by  the  use^of  this  qualify- 
ing tenn.  It  was  a  case  then  within  the  first  section  of  the  act 
re^fulating  judicial  process  and  proceedings.  Stat,  of  1821,  c. 
59.  It  is  tiiere  provided,  that  if  the  goods  or  estate  of  a  defend- 
ant out  of  the  state  are  attached,  *'  the  o£Scer  shall  return  the 
writ,  with  his  doings  thereon;  and  such  action  being  dulj 
entered,  the  court  may  order  such  notice  to  the  defendant,  as 
justice  may  require."  It  appears,  therefore,  that  the  action  was 
duly  entered,  and  subject  to  the  jurisdiction,  direction,  and  con- 
trol of  the  court.  If  in  the  subsequent  exercise  of  this  juris- 
diction, they  departed  from  the  requirements  of  the  same  stat- 
ute, so  that  there  is  manifest  error  upon  the  record,  the  law 
affords  an  appropriate  remedy;  but  as  in  other  cases,  where  error 
arises  in  the  progress  of  a  cause,  the  judgment  remains  in  force, 
until  reversed. 

As  to  that  part  of  the  premises,  which  Oreenleaf ,  the  owner, 
conveyed  by  deed  to  the  ancestor  of  the  demandant  in  1807, 
there  can  be  no  doubt  that  his  title  passed  by  that  deed;  as  the 
grantor  was  then  in  the  actual  possession.  Upon  the  facia 
agreed,  the  opinion  of  the  court  is,  that  the  demandant  is  en« 
titled  to  judgment. 


O'Bhien  et  ajm  v.  Eluot. 

[15  ICAm,  135.] 

AxswKR  TO  A  Bill  in  Equttt  that  is  muropported  by  proof,  and  not  re- 
tponsive  to  the  bill,  bnt  setting  up  matters  in  avoidance,  most  be  consid- 
ered as  nntme  and  out  of  the  case. 

DowxB  IS  A  Leoal  Biort,  and  it  can  not  be  regarded  as  frandnlent  to  claim 
it  at  law,  nnless  there  has  been  some  forfeitnre,  release,  bar,  or  satisfac- 
tion, vhich  can  not  be  proved  at  law,  bat  which  may  be  established  in 
equity. 

Ah  Equivalbnt,  to  bx  a  SATiSFAcnox  of  dower,  in  equity,  most  be  de- 
signed and  accepted  in  lieu  thereof. 

DowxB  IS  NOT  "RAitpien  js  Equitt  by  a  creditor  levying  upon  the  land  of 
his  debtor,  and,  after  the  right  to  redeem  has  expired,  selling  it  with  war- 
ranty, and  paying  the  excess  of  the  money  received  over  his  debt  to  the 
widow  and  children  of  the  debtor. 

Bill  in  equiiy.    The  facts  are  stated  in  the  opinion. 

MeUen  and  E.  K,  Porter,  for  the  plaintiffs. 

Lowell,  for  the  defendant. 

By  Court  Sheplet,  J.  The  bill  sets  forth,  that  the  plaintiffs 
are  the  heirs  at  law  and  devisees  of  Qideon  O'Brien,  deceased; 
that  said  Gideon  during  his  life-time  was  seised  of  a  certain 
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messuage  by  Tirtae  of  the  extent  of  an  execution  upon  the  same 
as  the  property  of  Daniel  Elliot,  the  late  husband  of  the  defend- 
ant; that  Elliot  during  his  life,  and  after  the  right  of  redemp- 
tion had  expired,  paid  the  debt;  and  that  O'Brien  was  willing 
to  convey  to  Elliot  on  request,  but  never  did  so  convey  during 
the  life  of  Elliot.  That  on  the  fifteenth  of  June,  1820,  O'Brien 
conveyed  the  premises  by  deed  of  warranty  to  John  Stuart,  for 
the  consideration  of  five  hundred  dollars,  being  the  full  value, 
and  received  in  payment  a  conveyance  of  a  house  and  lot  in 
Machias,  valued  at  two  hundred  dollars,  and  three  hundred  dol- 
lars in  money;  that  he  paid  to  said  Daniel  during  his  life  one 
hundred  dollars,  and  after  his  death  about  twelve  years  ago  ho 
paid  to  the  defendant,  for  the  use  of  herself  and  children,  two 
hundred  dollars,  and  at  her  request  conveyed  to  Betsey  Elliot^ 
their  daughter,  the  house  and  lot  received  of  Stuart  in  part  pay- 
ment; and  that  these  payments  were  made  on  account  of  the  sale 
of  the  messuage  to  Stuart,  and  that  no  consideration  was  paid  to 
him  by  Betsey  Elliot  for  the  house  and  lot;  and  that  defendant 
accepted  these  payments  and  the  conveyance  to  her  daughtei  as 
the  full  value  of  the  messuage.  That  since  the  death  of 
Qideon,  she  has  commenced  her  suit  against  said  Stuart  to 
cover  her  dower  in  the  messuage  conveyed  by  warranty  to  him, 
which  suit  is  still  pending  at  law;  and  that  after  having  received 
and  accepted  full  satisfaction  for  the  estate  as  a  discharge  of 
said  O'Brien,  she  is  now  fraudulently  prosecuting  her  suit  to 
obtain  dower  in  the  same  premises.  It  alleges  that  the  plaintifiEs 
being  liable  to  Stuart  on  the  warranty  have  taken  upon  them* 
S4^1ves  the  defense  of  that  suit;  and  that  these  facts  not  consti- 
tuting a  bar  at  common  law,  the  bill  is  filed;  and  it  concludes 
with  a  prayer  for  an  injunction  to  stay  all  further  proceedings 
at  law. 

The  answer,  which  is  very  defective,  and  badly  drawn,  and,  as 
it  is  said,  without  the  advice  of  counsel,  admits  the  sale  from 
O'Brien  to  Stuart  by  the  consent  of  her  husband  for  five  hun- 
dred dollars,  denies  any  knowledge  of  the  payment  of  one  hun- 
dred dollars  to  the  husband  during  his  life,  and  while  it  admits 
the  conveyance  of  the  house  and  lot  to  the  daughter,  denies  it 
was  by  her  request;  admits  that  she  received  of  O'Brien  at  dif- 
ferent times  two  hundred  dollars,  and  says  that  she  is  fidly 
satisfied  with  the  amount  paid  by  the  said  O'Brien,  so  far  as  it 
relates  to  the  land  and  dwelling-house,  but  the  said  Maiy  says, 
that  a  store  belonged  to  the  premises  of  the  said  Daniel  worth 
two  himdred  dollars,  for  which  the  said  Oideon  received  rent 
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for  many  years,  and  "was  finally  sold  by  the  heirs  of  the  said 
Gideon  without  her  consent,  or  any  consideration  receiTed  by 
her. 

It  appears  from  the  testimony,  that  the  store  referred  to  in 
the  answer  was  a  small  one-story  building  of  little  value,  and 
although  built  by  Elliot,  did  not  stand  upon  the  land  sold  by 
(yBriei.  to  Stuart;  and  so  much  o2  the  answer  as  alleges  it  to 
have  belonged  to  those  premises  is  fully  disproved,  and  the  re- 
maining part  of  the  answer  relating  to  it  is  not  supported  by  any 
proof,  and  not  being  responsive  to  the  bill,  but  set  up  in  avoid- 
ance, it  must  be  regarded  as  untrue  and  out  of  the  case:  Briggs 
V.  Penniman,  8  Cow.  387  [18  Am.  Dec.  464]. 

As  the  right  of  dower  is  a  clear  legal  right,  it  can  not  be  re- 
garded as  fraudulent  to  claim  it  at  law,  unless  there  has  been 
some  forfeiture,  release,  bar,  or  satisfaction,  which  can  not  be 
proved  at  law,  but  which  may  be  established  in  equity.  The 
bill  proceeds  upon  the  ground  of  a  satisfaction  by  payment  of 
the  whole  value  of  the  land,  and  of  an  equivalent  for  dower  to 
the  defendant.  Lord  Coke  sajs,  that  a  jointure  or  estate  made 
to  the  wife  in  satisfaction  of  dower,  is  no  bar  at  the  common  law, 
although  dower  ad  ostium  eoclesioB  or  ex  aasensu  pcUris  might  be, 
''for  a  right  or  title  that  one  hath  to  a  freehold  can  not  be  barred 
by  acceptance  of  a  collateral  satisfaction:"  Co.  Lit.  36  b. 
Ur.  Hargrave,  in  note  224  upon  this,  says,  that  acceptance  of  a 
term  of  years,  or  a  sum  of  money  in  lieu  of  dower  is  a  good  bar 
in  equiiy.  Lord  Eldon  says,  that  the  idea  that  there  must  be  a 
legal  bar,  prevailed  till  Lawrence  v.  Lawrence^  2  Yem.  265.' 
Now  equitable  bars  are  in  daily  practice:  Mundy  v.  Mundy,  2 
Yes.  129.  But  to  be  a  satisfaction  in  equiiy  it  must  be  designed 
and  accepted  in  lien  of,  or  as  an  equivalent  for  dower:  Couch  v. 
SiratUm,  4  Yes.  391;  Larrabee  et  ux.  v.  Van  Mstine^  1  Johns.  Ch. 
307  [3  Am.  Dec.  333];  Ad»Uy.  Adml,  2  Id.  448  [7  Am.  Dec.  539]; 
Swaine  v.  Ferine,  6  Id.  483  [9  Am.  Dec.  318];  Jones  v.  PoweU,  G 
Id.  194. 

Where  real  estate  was  sold  in  which  a  widow  was  entitled  to 
dower,  and  the  administrator,  by  her  consent  and  with  her 
knowledge  stated  in  the  terms  of  sale,  that  a  clear  title  would  be 
given,  and  a  full  price  for  the  land  was  paid  without  any  disclos- 
ure by  the  widow  of  a  claim  to  dower,  it  was  held  that  she  com- 
mitted a  fraud  upon  the  purchaser,  which  precluded  her  from 
afterward  sotting  up  a  title  to  dower:  Dougrey  v.  Fopping,  4 
Paige,  94.        

1.  2V«n.865. 
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In  Uiis  case  there  is  no  all^fation  in  the  bill,  that  the  monej 
|)aid  was  in  lieu  of,  or  as  an  equivalent  for,  or  in  satis&ction  of 
dower.  Nor  any  allegation  of  an  agreement  not  to  claim  it,  or 
that  she  so  received  the  money  paid.  Nor  is  there  any  proof  of 
the  kind,  unless  it  is  to  be  derived  from  her  answer.  That  does 
say ,  she  is  fully  satisfied  so  far  as  it  relates  to  the  land  and  dwelling- 
house  which  are  the  only  subjects  of  controversy;  but  this  is  not 
said  in  answer  to  a  bill  charging  that  it  was  received  as  compen- 
sation for  or  in  satisfaction  of  dower.  If  it  had  been  it  might 
have  been  sufficient.  As  it  now  stands,  it  may  be  fairly  under- 
stood as  having  been  said  in  consequence  of  her  sense  of  having 
received  all  that  was  payable  to  her  and  her  children  on  account 
of  the  land  sold  to  Stutui;.  From  the  nature  of  the  transactions, 
as  stated  in  the  bill  and  answer,  it  can  not  be  inferred,  that  the 
payments  were  made  in  satisfaction  of  dower.  They  would 
rather  seem  to  have  been  made  by  O'Brien,  under  a  belief  that 
she  was  not  entitled  to  dower,  as  it  is  not  probable,  that  he 
would  have  conveyed  with  warranty  if  such  had  not  been  his  im- 
pression. If  she  by  her  acts  or  declarations  had  induced  the 
belief,  that  she  had  no  claim  to  dower,  and  the  sale  had  been 
made  and  payment  received  under  that  belief  so  produced,  she 
might  have  been  precluded  upon  the  principle  of  the  case  of 
Dougrey  v.  Fopping^  from  asserting  her  claim;  but  the  case  is 
without  any  such  allegations  or  proofs. 

The  case  seems  to  amotmt  to  this  only,  that  O'Brien  holding 
land  in  trust  for  Elliot  in  which  his  wife  had  a  contingent  right 
of  dower,  sells  with  warranty,  before  the  death  of  the  hnsbandp 
disregarding  or  overlooking  her  right,  and  pays  the  whole  pn>> 
ceeds  over  after  the  right  has  become  certain,  without  retaining 
anything  to  compensate  him  for  his  responsibility  upon  the  war- 
ranty. His  heirs  may  now  suffer  from  such  a  misapprehension 
of  right,  or  neglect  in  taking  security;  and  the  defendant  may  in 
consequence  have  received  more  for  herself  and  children,  than 
she  otherwise  would  have  done;  but  if  so,  all  these  &ct8  do  not 
constitute  an  equitable  bar. 

Bill  dismissed,  with  costs  for  defendant. 


Dower,  Bab  or,  bt  Aoceftanob  or  Lxoaot:  See  Gordon  v.  Sieoens^  27  Am. 
Dec.  445, 448,  note;  English  ▼.  English^  29  Id.  730. 

Wiix)w's  Right  to  Dowsb,  When  A2n>  how  Babkbd:  Popkin  ▼.  Bumttead^ 
6  Am.  Dec  113;  Catlin  v.  Ware^  6  Id.  57. 

Recovxbt  at  Law,  bt  Wn>ow,  or  Doweb,  does  not  piednde  her  from 
afterwards  recovering  the  rents  and  profits  in  equity:  SeUman  ▼.  Bawem,  20 
Am.  Dec.  524. 
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JLeNDAUj  1E2  KL.V.  GaLVIN. 

[15  BlAxm,  ISL] 

AooBPTAKCB  OF  BiLL  OT  EzcEANOB  by  the  drawee,  is  pretomptlTe  endenoo 
that  the  latter  has  eflfocts  of  the  drawer  in  hia  hands. 

WsiTTEir  OBDKBy  Datsd  akd  Sioihed,  directing  one  perwm  to  pay  to  another 
a  specified  snxn,  and  to  charge  the  same  to  account  of  drawer,  is  a  bill  of 
exchange,  althoagh  it  is  neither  made  payable  to  order  or  bearer,  nor 
ooDtaina  the  words  value  received,  nor  is  made  payable  on  a  day  certain, 
nor  at  any  particular  place. 

AcxspiOR  or  A  Bill  or  Exchange  in  order  to  recover  from  the  drawer  the 
amount  thereof  after  payment,  must  overcome  the  presumption  arising 
from  the  acceptance  that  he  has  effects  of  the  drawer  in  his  hands. 

AflsuMPSir  for  an  account  paid  to  N.  K.  Seaton  on  the  defend- 
ant's order.     The  plaintiffs  offered  in  evidence  the  following 
order:   *' Messrs.  Kendall  and  Eingsbuiy,  Gknts:  Please  pay 
N.  K.   Seaton  four  hundred  and  fifiy-five  dollars,  thirty-six 
cents,  and  charge  the  same  to  my  account.     Calais,  June  7, 1830. 
Qeo.  I.  GalTin. "    The  plaintiffs  also  proved  bj  Seaton  the  accept- 
ance and  payment  of  the  order.    The  defendant  requested  the 
court  to  instruct  the  jury  that  the  acceptance  and  payment  of  the 
order  l^  the  plaintiffs  vrere  prima /acie  evidence  of  funds  of  the 
defendant  in  their  hands,  and  that  it  -was  incumbent  on  them  to 
rebut  that  presumption  to  entitle  them  to  recover.    The  court 
refused  such  instruction,  and  told  the  jury  that  plaintiffs  were 
not  boimd  to  show  that  they  had  no  funds  of  the  defendant  in 
their  hands  to  >antitle  them  to  recover,  and  defendant  excepted. 
Verdict  for  plaintiff. 

J,  Qranger^  tar  the  defendant. 

Daumes,  centra. 

By  Court,  Shxflet,  J.  The  acceptance  of  a  bill  of  exchange 
by  the  drawee  is  presumptive  evidence,  that  he  had  effects  of 
the  drawer  in  his  hands.  It  is  so  stated  by  the  elementary  writ- 
ers upon  bills,  and  the  authorities  authorize  it:  2  Stark.  Ev.  167, 
168;  Vere  v.  Levns,  3  T.  B.  183.  Whether  the  instructions  given 
were  correct  must  depend  therefore  upon  the  instrument  offered 
in  evidence  l^  the  plaintiffs.  If  it  is  to  be  regarded  as  a  bill  of 
exchange,  the  instructions  were  erroneous,  because  no  testimony 
was  offered  to  rebut  this  presumption  at  law.  If  it  can  be  re- 
garded as  an  order  or  request  to  pay  money,  and  not  a  bill  of 
eichange,  and  so  not  within  the  rule  applicable  to  them,  then 
the  instructions  were  correct. 

No  precise  form  of  words  is  necessary  in  a  bill  of  exchange: 
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Morris  t.  Lee,  2  Ld.  Bajm.  1396.  There  are  certain  essential 
requisites;  such  as,  that  it  be  payable  at  ail  events,  not  on  a 
contingency,  not  out  of  a  particular  fond,  that  it  be  for  the  pay- 
ment of  money  only,  and  that  it  exhibit  so  clearly  the  drawer, 
drawee,  and  amount,  that  these  can  be  known  to  strangers  into 
whose  hands  it  may  come. 

The  plaintiff's  counsel  contends,  that  the  instrument  in  this 
case  is  defective  in  several  particidars,  and  that  it  should  not  be 
regarded  as  a  bill  of  exchange. 

1.  That  it  is  not  made  payable  to  order  or  bearer.  It  is  well 
settled,  however,  that  the  words  order  or  bearer  are  not  essen- 
tial: Bayl.  29;  Ld.  Eaym.  1545;'  6  T.  R.  123;'  9  Johns.  217.» 

2.  That  it  has  not  the  words  value  received.  These  words  are 
not  regarded  as  essential:  Bayl.  33;  Ld.  Baym.  1481;*  8  Mod. 
267.* 

3.  It  is  not  payable  at  a  day  certain,  or  at  any  usance  or  time 
after  date.  It  has  been  decided,  that  it  is  not  necessary  to  con- 
stitute it  a  bill  of  exchange,  that  it  should  be.  In  the  case  of 
Boehm  v.  Sterling,  7  T.  B.  419,*  the  writing  declared  on  was  in 
these  words: 

^'Babxholomew  Laijib,  London,  17  February,  1796. 
'*  Messrs.  Down,  Thornton,  Free,  and  Cromwell,  pay  to  Mr. 
Dobson  or  bearer,  2444£  14s.  SrEBLrao,  Huntebs  &  Co." 

Lord  Kenyon  says,  ''  at  the  time  of  the  trial,  I  thought  there 
was  a  difference  between  banker's  checks  and  bills  of  exchange; 
and  that  the  rule  adopted  with  regard  to  the  latt^  did  not  apply 
to  the  former;  but  on  further  consideration,  I  do  not  think  that 
that  distinction  is  well  founded."  It  was  held  to  be  a  bill  of 
exchange  and  to  be  proper!ly  declared  on  as  such. 

4.  It  is  not  payable  at  any  particular  place  or  addressed  to  the 
drawee  stating  his  residence.  In  the  case  of  ShuUleworfh  v. 
Stephens,^  1  Camp.  407,  the  instrument  declared  on  was  in  these 
words:  **  21st  October,  1804.  Two  months  after  date  pay  to  the 
order  of  John  Jenkins,  78£  lis.,  value  received.  Thos.  Ste- 
phens. "  No  place  of  payment  or  place  of  residence  of  any  party  la 
stated  in  this  case  or  in  the  case  of  Boehm  v.  Sterling,  yet  they 
were  held  to  be  properly  declared  on  as  bills.  A  request  to  pay 
the  amoimt  of  a  note  written  underneath  it,  has  been  held  to  be 
a  bill  of  exchange:  Leonard  v.  Mason,  1  Wend.  522.  The  in- 
strument in  fvidence  in  this  case  might  have  been  declared  on 

1.  BurckOl  ▼.  Sloeoek,  3.  Smith  ▼.  KtndaiL 

8.  Gocfccn  T.  Co,  ▼.  HurUm  S.  C,  6  Am.  Deo.  378.    4.  Mcukkod  ▼.  8mm, 
6.  Jouqr  ▼.  AMie.  6.  7  T.  B.438.  7.  StuOdUmvrth'V 
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AS  a  bill  of  exchange;  and  if  so,  and  a  recoyeiy  could  have  been 
had,  then  the  role  of  law  respecting  bills  applied  to  it,  although 
not  declared  on  as  such;  for  the  law  applicable  to  it  can  not  be 
different  on  account  of  the  different  manner  in  which  it  is  pre- 
sented in  eyidence. 

It  would  seem,  that  requests,  or  orders,  payable  out  of  a  par- 
ticular fund,  or  upon  a  contingency,  or  not  payable  in  money 
only,  or  which  are  liable  to  any  other  objection  preyenting  them 
from  being  regarded  as  bills  of  exchange,  do  not  come  under  the 
rule  of  law,  that  acceptance  is  prima  facie  evidence  of  effects  of 
the  drawer  in  hand:  Weston  t.  Fenrdman^  1  Mason,  806.  To 
enable  the  plaintiff  to  maintain  this  suit,  he  must  rebut  the  prima 
facie  eridenoe  arising  from  his  acceptance. 

Exceptions  sustained,  and  new  trial  granted. 


OwENu  Boyle. 

£15  MAm,  U7.J 

PBorrKD  VouTMS  ov  THX  Laws  of  a  fordgn  coantry,  proved  by  witneiaM  to 
bave  raoetved  the  sanction  of  the  executive  and  judicial  offioera  of  such 
country,  as  containing  its  laws,  is  admissible  in  evidence  in  a  case  where 
the  title  to  property  situated  within  that  country  is  in  question. 

Urwbiren  Fobxion  Law  is  to  be  proved  as  a  fact. 

GousTS  WILL  MOT  pRBSUMX  wiTHonT  EviDBNCS  that  the  common  law  of  Eng- 
land is  also  the  common  law  of  her  colonies. 

GovsTB  OF  THIS  GounTRT  Taks  Noticb  of  the  common  law  of  England  with- 
out proof;  not,  however,  because  it  is  the  common  law  of  a  foreign  coun- 
try, but  because  it  has  become  a  law  to  us.  and  we  look  to  it,  without 
proof,  as  to  our  own  law. 

CouBTB  OF  THIS  Stats  will  uot  presume  without  evidence  that  all  pr*Deixy 
placed  upon  the  land  of  aenother  in  a  foreign  country,  is  liable  to  distress 
for  rent  in  arrear,  because  there  are  many  exceptions  to  such  rule  in  favor 
of  trade  and  commerce. 

CnsmcATi  THAT  a  Ckbtaik  Factt  Afpxabs  of  Kbookd,  without  producing  an 
aathenticated  copy  of  the  record,  is  no  evidence  of  the  existence  of  the 
fact 

Befletih,  by  Owen  against  Boyle,  for  six  hundred  bushels  of 
ttlt,  which  had  been  placed  in  a  store  on  the  island  of  Campo 
Bello,  in  the  province  of  New  Brunswick.  At  the  trial  a  Tolume 
o!  the  statutes  of  the  province  was  introduced  in  evidence 
against  the  defendant's  objection;  also  a  certificate  to  prove  the 
appointment  of  the  constable,  as  follows:  ''Charlotte  to  wit. 
I  Iiereby  certify  unto  all  whom  it  may  concern,  that  James  M. 
Parker  was  duly  appointed  at  the  general  sessions  of  the  peace. 
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holden  at  Saint  Andrews,  in  and  for  the  coonly  of  Charlottei  on 
the  second  Tuesday  in  April,  1835,  one  of  the  constables  for 
the  parish  of  Campo  Bello  in  the  said  county,  as  it  appears 
from  a  record  of  the  same,  remaining  on  file  in  the  office  of  the 
derk  of  the  peace  of  said  county,  dated  this  twenty-first  June, 
1836.  H.  Hatch,  clerk  of  the  peace  for  the  county  of  Char- 
lotte, province  of  New  Brunswick."  The  warrant  of  distress 
referred  to  in  the  opinion,  was  as  follows:  ''  To  Isaac  B.  Mather, 
our  bailiff,  greeting: — ^Distrain  the  goods  and  chattels  of  Wil- 
liam McLane  on  the  premises  in  his  possession,  situate  in  the 
parish  of  Campo  Bello,  for  fifty-six  pounds  and  fifteen  shillings, 
being  rent  due  to  us  for  the  same  at  the  first  day  of  May  last,  and 
for  your  so  doing  this  shall  be  your  sufficient  warrant  and  au- 
thority. September  21, 1835."  The  other  facts  are  stated  in 
the  opinion.     The  verdict  was  for  the  plaintiff. 

F,  Allen  and  Eobbs,  for  the  defendant. 

MUlen  and  S,  S,  liawson,  contra. 

By  Court,  Shefley,  J.  The  defendant  was  the  owner  of  the 
property  replevied,  and  still  is  the  owner,  unless  the  right  of 
property  has  been  changed  by  the  proceedings  in  the  province 
of  New  Brunswick.  He  has  a  right  to  insist  that  the  plaintiff 
shall  show,  that  by  the  laws  and  proceedings  there,  he  acquired 
a  right  to  the  property.  Yet  if  such  facts  are  shown,  and  the 
laws  applicable  to  them,  as  prove  a  change  of  property  there, 
the  defendant  when  he  voluntarily  places  his  property  under 
the  protection  or  control  of  foreign  laws,  can  not  justly  com- 
plain, that  by  their  operation  his  property  is  taken  from  him 
without  any  compensation,  to  pay  the  debts  of  another.  The 
plaintiff  claims  as  the  purchaser  of  the  property  at  an  auction 
sale,  alleging  that  it  had  been  lawfully  seized  under  a  warrant 
of  distress,  for  the  payment  of  the  rent  of  a  store  on  the  island 
of  Campo  Bello,  in  the  county  of  Charlotte,  due  from  William 
McLane  to  him.  To  prove  that  he  was  the  owner  of  the  estate 
occupied  by  McLane,  the  plaintiff  read  a  deed  of  indenture 
between  himself  and  others  bearing  date  on  the  sixteenth  day 
of  April,  1835,  which  was  objected  to,  as  not  legally  proved. 
The  proof  was  made  by  the  testimony  of  the  subscribing  wit- 
nesses before  the  lord  mayor  of  London,  and  is  by  him  certified 
under  his  official  signature  and  seal  of  office.  Such  an  authen- 
tication would  be  sufficient  to  authorize  the  deed  to  be  read  a» 
evidence  of  title,  by  the  laws  of  that  province,  if  they  are  prop- 
erly proved  in  the  case.     And  as  the  estate  is  situated  in  thaf 
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proYince,  if  it  is  sufficient  to  pass  the  title  there,  it  should  be  so 
regarded  here. 

Were  the  written  or  statute  laws  of  that  provinoe  legally 
pioved  and  admitted  ?  The  general  rule  is,  that  foreign  laws  are 
to  be  proved  as  a  matter  of  fact;  and  the  mode  of  proof  of  the 
written  law  is  to  be,  bj  the  production  of  a  duly  authenticated 
copy.  An  exception  to  the  rule  respecting  the  mode  of  proof » 
has  been  allowed  in  the  courts  of  the  United  States  and  in  those 
of  several  of  the  states,  by  receiving  the  printed  volumes  of  the 
laws  of  the  states  of  the  union,  as  prima  facie  evidence.  But 
in  3  Pick.  293,^  the  court  say,  that  they  ''  do  not  mean  to  de-. 
cide,  that  the  law  of  any  countiy  merely  foreign  may  be  sc 
proved."  Another  exception  may  be  said  to  be  established  by 
the  case  of  Iblbol  v.  Seeman,  1  Cranch,  38,  allowing  foreign  laws> 
which  have  been  promulgated  as  such  by  our  own  government, 
to  be  read  without  other  proof.  The  only  case  at  common  law, 
noticed,  allowing  a  printed  volume  to  be  read  as  evidence  of  a 
foreign  law,  is  the  case  of  Lacon  v.  Higgins,  3  Stark.  178.  In 
that  case  the  French  vice-consul,  being  called  as  a  witness,  j^ro- 
duced  a  book,  which  he  stated  contained  the  French  code  of 
laws  upon  which  he  acted  at  his  office;  that  there  was  an  office 
called  the  royal  printing-office,  where  the  laws  were  printed  by 
the  authority  of  the  French  government;  the  book  purported  to 
have  been  printed  at  that  office;  and  the  witness  stated,  that  the 
book  would  have  been  acted  upon  in  any  of  the  French  courts. 
Upon  this  testimony  Chief  Justice  Abbott  admitted  the  book  to 
be  read  as  proof  of  the  law,  and  seemed  to  rely  upon  the  case  of 
the  King  v.  Fictan,  30  Howell's  State  Trials,  614.  In  this  latter 
case  the  objection  to  the  book  of  Spanish  laws  is  said  to  have 
been  waived. 

In  the  present  case  the  books  admitted  purported  to  contain  the 
laws  of  the  province,  and  to  have  been  printed  by  the  printer  to  his 
majesty,  and  it  was  proved,  that  the  laws  thus  printed,  were  dis- 
tributed by  the  government  to  its  officers,  and  that  they  had 
been  cited  and  read  in  the  courts  there  as  laws  in  force,  and  as 
regulating  the  administration  of  justice.  These  books  have  re- 
ceived the  sanction  of  the  executive  and  judicial  officers  of  the 
province  as  containing  its  laws;  and  this  is  proved  upon  the  oath 
of  witnesses.  It  is  difficult  to  say,  that  it  is  not  as  satisfactory 
to  the  mind  as  the  exemplification  of  a  roll  found  in  the  posses- 
sion of  the  cu8lo8  rotulorum  would  be,  accompanied  by  the  oath 
of  the  person  making  it.  It  can  hardly  be  said  to  be  a  depart- 
ure from  the  rule  requiring  the  best  evidence;  because  the  prea* 

1.  JSaynAoM  t.  Canton. 
AM.  Deo.  Vol.  ZZXII— 10 


146  Owen  v.  Boyle.  [Maina 

ent  proof  does  afford  evidence,  that,  if  these  books  were  offered  in 
the  courta  of  the  province  where  the  estate  is  situated,  the  laws, 
which  they  contain,  would  be  allowed  to  ox)erate  upon  that 
estate.  And  this  is  the  very  object  to  be  attained;  to  allow  them 
the  same  efficiency,  which  they  would  have  where  the  estate  is 
situated.  And  that  is  all  that  can  reasonably  be  required,  where 
the  lex  rei  bUos  governs  the  case. 

The  laws  being  admitted,  what  is  their  influence  upon  the 
t»se?  They  authorize  the  deed  to  be  read,  which  proves  the 
title  of  the  plaintiff.  They  also  prove  the  mode  of  proceeding 
"'  when  any  goods  or  chattels  shall  be  distrained  for  any  rent  re- 
served and  due  upon  any  demise,  lease,  or  contract  whatsoever:" 
Province  Lavrs,  50  Q^o.  m.,  c.  21,  sec.  4.  And  the  seventh 
section  provides,  that  the  distress  shall  not  be  deemed  unlawful 
for  any  irregulariiy  in  the  proceedings.  But  the  lavrs  do  not 
provide  when  a  distress  for  rent  may  be  lavrfully  made,  or  what, 
or  whose,  property  may  be  lavrf ully  taken.  Nor  is  there  any  proof 
introduced  into  the  case,  in  any  mode  to  ascertain  these  most 
important  matters.  It  is  said  in  argument,  that  the  common 
law  of  England  prevails  in  that  province.  But  can  that  be  as- 
sumed by  this  court  without  any  proof  ?  The  unwritten  foreign 
law  is  to  be  proved  as  a  fact;  and  the  English  courts  will  not 
presume  that  the  law  of  Scotland  agrees  vnth  that  of  England 
upon  any  particular  point:  2  Stark.  Ev.  331.  It  is  true,  that 
Chief  Justice  Abbott  held,  in  Brown  v.  Cfracey,  Dow  &  Ry.  N. 
P.  Gas.  38,'  that  where  the  defendant  would  set  up  a  defense  to 
:a  promissory  note  by  the  laws  of  Scotland,  not  apparent  by  the 
laws  of  England,  he  must  show  it;  but  such  a  rule  can  not  be 
Bpplied  in  this  case,  because  the  plaintiff  is  obliged  to  prove  his 
right  to  distrain  the  defendant's  property  as  a  part  of  his  title, 
which  it  is  incumbent  upon  him  to  make  out.  Starkie  says,  the 
statement  of  text  writers  may  be  admitted  to  prove,  whether  the 
law  of  the  mother  coimtiy  be  the  law  of  the  colony:  1  Stark. 
Ev.  249;  but  still  the  proof  must  be  introduced  by  the  exhibi- 
tion of  such  text  writers. 

The  usual  course  is  to  make  the  proof  by  competent  vritnesses 
learned  in  those  laws:  Story  Conf.  L.,  c.  17,  sec.  642.  Black- 
stone  says,  it  has  been  held,  that  if  an  uninhabited  coimtiy  be 
discoyered  and  planted  by  English  subjects,  all  the  English  lavTS 
then  in  being  are  immediately  there  in  force;  but  this,  he  says, 
must  be  imderstood  with  many  and  great  restrictions.    And 

speaking  of  the  American  plantations  generally,  he  says,  '^  the 

__^ '^  — 

1.  Sm  Dow  k  By.  M.  P.  Cm.  41. 


June,  1838.]  Owen  v.  Boylb.  147 

common  law  of  England,  as  such,  has  no  allowance  or  anthorily 
there:"  1  Com.  107.  This  language  may  be  thought  to  need 
many  restrictions,  as  well  as  the  doctrine  commented  upon  by 
him;  butitis  sufficient  to  proTe,  that  it  would  be  quite  rash  for  a 
court  here  to  presume,  that  all  the  common  law  of  England  was 
in  force  in  her  colonies. 

We  are  in  the  habit  of  taking  notice  of  the  common  law 
of  England  without  proof;  not  however  because  it  is  the 
common  law  of  a  foreign  countiy,  but  because  that  com- 
mon law  has  become  a  law  to  us,  and  we  look  to  it  without 
proof,  as  to  our  own  law.  Nor  can  this  be  regarded  as  a 
technical  difficulty,  for  it  is  Teiy  possible  to  conceive,  when  the 
plaintiff  is  required  to  establish  by  proof  his  right  by  the  laws 
of  the  province  to  take  the  defendant's  property,  as  then  situated, 
for  the  rent  due  from  McLane,  that  this  may  prove  to  be  a  mat- 
ter, entering  vitally  into  the  merits  of  the  case.  The  statement 
of  the  report  is,  that  the  defendant  had  placed  his  properly  in 
that  store,  but  under  what  circumstances,  or  for  what  purposes, 
does  not  appear. 

There  are  many  and  important  exceptions  to  the  general  law 
of  distress,  made  in  favor  of  trade  and  commerce.  In  a  case  in 
which  the  whole  doctrine  was  much  examined,  it  was  decided, 
that  goods  of  the  principal  in  the  hands  of  his  factor  were  not 
liable  to  be  distrained  for  the  factor's  rent:  Oilman  v.  EUon,  3 
Brod.  &  Bing.  75.  For  like  reasons,  it  has  been  held,  that 
property  deposited  by  a  broker,  in  a  warehouse  upon  a  wharf  for 
safe  custody,  to  wait  an  opportunity  to  sell,  was  not  liable  to  be 
distrained  for  rent  due  from  the  wharfinger:  Thompson  v. 
MasliUer^  1  Bing.  283.  ^d  the  same  rule  of  exemption  has 
been  decided  to  apply  to  goods  in  a  common  warehouse:  Mat" 
ihias  V.  MBsnardy  2  Car.  &  P.  353.  This  is  not  the  proper  occasion 
to  examine  into  the  extent  of  the  exemption  in  favor  of  trade  and 
commerce  further  than  to  show,  that  it  may  be  important  to  a  just 
decision  of  the  rights  of  these  parties,  that  the  law  should  be 
proved  by  those  who  are  competent  to  speak  with  a  full  knowl- 
edge of  it.  It  is  said,  however,  that  the  title  of  the  plaintiff  can 
not  be  drawn  into  question  for  want  of  proof  of  the  legal  right 
to  distrain.  As  that  matter,  although  argued  at  the  bar,  does 
not  properly  arise  out  of  the  report,  the  decision  is  not  placed 
upon  it. 

The  certificate  of  the  appointment  of  the  constable  was  ob- 
J3cted  to.  It  does  not  purport  to  be  an  attested  copy  of  the 
record,  while  it  states  the  existence  of  one.    A  record  or  public 
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document  is  made  evidence  in  sach  a  case,  by  the  production  of 
a  copy  proved  by  the  oath  of  the  person  comparing  it;  or  by  an 
office  copy  attesjyed  and  duly  authenticated.  The  certificate  can 
not  be  regarded  as  legal  evidence:  1  Stark.  Ev.  188, 191,  Met* 
calf's  ed. 
Verdict  set  aside,  and  new  trial  granted. 


Laws  of  Amotheb  State  must  be  Proved  as  facts,  otherwise  they  will 
be  presumed  to  be  in  accordance  with  the  common  law:  Holmes  v.  Broughion^ 
25  Am.  Dec.  539,  note.  See,  also,  the  note  to  State  v.  TwiUy,  11  Id.  780,  for 
a  full  discussion  of  this  subject. 

Foreign  Laws,  How  Proved. — It  was  decided,  in  Dougherty  v.  Snyder,  Id* 
Am.  Dec.  520,  that  the  unwritten  law  of  a  foreign  country  may  be  proved  by 
the  testimony  of  persons  learned  in  the  laws  of  such  country,  and  that  foreign^ 
laws,  if  not  shown  to  be  in  writing,  may  be  so  proved.  See  State  v.  Twitty^ 
11  Id.  784;  Brackett  v.  Norton,  10  Id.  179.  Foreign  laws,  if  written,  must 
be  produced  in  evidence;  if  unwritten,  they  may  be  proved  by  the  testimony 
of  disinterested  and  intelligent  witnesses:  Wootlhridge  v.  Austin,  4  Id.  740; 
Kenny  v.  Clarkson,  3  Id.  336.  In  Neufsom  v.  Adams,  22  Id.  126,  it  was  held 
that  parol  evidence  of  the  lex  nan  scripta  of  a  foreign  country  must  be  reoeivedy 
without  requiring  the  party  offering  it  to  show  that  there  is  no  statute  law  ou 
the  subject. 
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[16  Mainx,  178.] 

One  Partner  is  not  Bound  bt  a  Contract  entered  into  by  his  copartner, 
after  giving  actual  notice  to  the  party  proposing  to  make  it  that  he  will 
not  be  bound  thereby,  although  the  fruits  of  the  contract  have  been  en- 
joyed by  the  partnership,  of  which  he  is  a  member. 

Assumpsit  against  James  Conner  and  William  Coleman.  The 
former  lived  at  Gardiner,  and  owned  a  carding  and  fulling  mill 
at  Unity.  The  business  was  carried  on  by  Coleman,  and  the 
articles  charged  were  furnished  by  plaintiif,  and  delivered  at 
the  mill.  Plaintiff  claimed  to  recover  against  both  defendants 
on  the  ground  that  they  were  partners  in  the  business  carried  on 
at  the  mill.  No  articles  of  partnership  were  produced,  but 
other  evidence  was  introduced  tending  to  prove  the  partnership. 
Conner  denied  the  partnership,  and  offered  evidence  to  show 
that  he  had  given  notice  to  the  plaintiff  that  he  would  not  be 
bound  by  any  contracts  made  by  Coleman.  The  court  was 
asked  to  instruct  the  jury, ''  that  if  Conner  notified  the  plaintiffs 
agent  who  delivered  all  the  articles,  before  the  delivery,  that  he, 
Conner,  would  not  be  holden  for  anything,  unless  delivered  by 
his  order,  that  Conner  is  not  holden  for  anything  delivered  to 
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<])oleman  after  such  notice/'  This  instruction  was  refused,  and 
the  court  instructed  the  jury,  that  if  the  defendants  were  co- 
partners, such  notice  would  not  discharge  Conner  from  further 
liabilities,  unless  he  should  show  that  by  the  conditions  of  the 
copartnership,  stlch  power  was  reserved  to  Conner.  The  juzy 
were  requested  to  find  whether  such  notice  was  or  was  not  giyen. 
TThe  jury  found  for  plaintiff,  and  also  found  that  such  notice 
was  given.    Conner  filed  exceptions. 

Evans,  for  Conner. 

W.  G.  GrofSby,  for  the  plaintiff. 

By  Court,  Sheplet,  J.  The  question  presented  in  this  bill  of 
•exceptions  is  one  of  no  inconsiderable  importance  in  a  mercan- 
tile community,  and  there  is  f  oimd  to  be  some  difference  of  opin- 
ion respecting  it.  The  general  rule  is,  that  the  contract  of  one 
partner  binds  aU,  in  transactions  relating  to  the  partnership;  and 
this  rule  prevails  when  the  partner  mabing  the  contract  applies 
the  fruits  of  it  to  his  own  private  use,  if  the  contract  is  made  in 
the  usual  course  of  business,  and  the  appropriation  be  unknown 
io  the  other  party  to  the  contract.  So  one  partner  can  make 
purchases,  and  can  sell,  pledge,  and  assign  the  partnership  goods; 
and  in  these  acts  bind  all  the  partners. 

When  a  partnership  becomes  known,  and  its  course  of  dealing 
has  been  established,  all  are  at  liberty  to  regard  one  as  acting 
for  the  benefit  of  all  the  partners  in  this  accustomed  course  of 
•dealing.  If  it  were  not  so,  there  could  be  no  safety  in  commer- 
<sial  contracts  of  this  character.  But  the  right  oj  one  partner  to 
bind  all  rests  upon  the  principle,  that  all  have  agreed  that  he 
should  do  so. 

This  agreement  is  either  expressed  or  implied  by  law  from  the 
nature  of  the  association,  or  from  the  customary  course  of  deal- 
ing. There  is  nothing  inconsistent  with  this  rule  in  allowing 
one  of  the  partners  to  dissolve  the  contract  of  partnership,  giving 
due  notice  that  such  power  to  bind  him  has  ceased  to  exist.  This 
he  may,  vrithout  doubt,  do,  where  there  is  no  special  agreement, 
that  the  partnership  shall  continue  for  a  definite  period,  which 
is  yet  unexpired.  Whether  one  partner  may  dissolve  the  part- 
nership before  the  agreed  time  expires,  maj  admit  of  doubt. 
Upon  principle,  however,  it  would  seem  that  it  was  only  for  the 
other  party  to  that  contract  to  complain,  it  being  of  no  impor- 
tance to  others  whether  they  violate  contracts  between  them- 
selves, if  full  notice  is  given,  so  that  others  may  understand  to 
whom  they  are  to  give  credit.     Kent  evidently  inclines  to  the 
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opinion,  that  the  dissolution  may  take  place:  3  Com.  54.  And 
such  is  the  law  in  New  York:  17  Johns.  625;'  19  Id.  538;'  while 
the  law  would  appear  to  be  different  in  England:  16  Yes.  56;' 
1  Swans.  495.^  It  does  not,  however,  become  necessary  to  ex- 
press any  opinion  upon  this  point,  as  there  is*  no  proof  in  the 
present  case  that  the  partnership  was  formed  for  any  definite 
period.  In  such  cases  it  is  admitted,  that  one  partner  may  by 
notice  dissolve;  and  thus  prevent  those  having  such  notice  from 
making  further  contracts  to  bind  the  partnership.  If  such  a 
power  exist  as  to  all  persons,  it  would  be  difficult  to  deny  that 
one  partner  could  protect  himself  against  a  particular  contract 
by  actual  notice  that  he  dissented  from  it  before  it  was  con- 
cluded. Such  a  notice  removes  the  foundation  upon  which  the 
right  rests,  to  charge  all  the  partners  upon  the  contract  of  one. 
It  leaves  no  longer  the  presumption,  that  one  acts  for  all,  by  th& 
consent  of  all.  And  if,  after  such  actual  notice,  a  person  will 
give  credit,  he  can  not  reasonably  complain  that  he  can  not  ob- 
tain payment  from  him,  who  has  notified  him  not  to  give  the 
credit. 

The  only  difficulty  arises  in  relieving  the  partner  giving  such 
notice  from  the  payment,  when  the  fruits  of  the  contract  have 
been  enjoyed  by  the  partnership  of  which  he  still  continues  to 
be  a  member.  In  Willis  v.  Dyson,  1  Stark.  164,  Lord  Ellenbor- 
ough  held,  that  "  it  would  be  necessary  for  the  party  sending 
goods  after  such  notice,  to  prove  some  act  of  adoption  by  the 
partner  who  gave  the  notice,  or  that  he  had  derived  some  bene* 
fit  from  the  goods."  Gow  states,  page  69,  that ' '  to  recover  in  an 
action  for  goodd  sold  after  such  countermand,  he  must  show,  that 
the  sale  was  adopted  by  the  dissentient  partner,  or  that  he  de- 
rived a  benefit  from  the  delivery."  Kent,  vol.  3,  45,  remarks,. 
'<  that  the  seller  must  show  a  subsequent  assent  of  the  other 
partners,  or  that  the  goods  came  to  the  use  of  the  firm."  Both 
these  jurists  refer  to  the  case  of  WiUis  v.  Dyson  as  authority.  It 
is  quite  obvious,  that  there  may  be  a  difference  between  the 
goods  coming  to  the  use  of  the  firm,  and  a  benefit  derived  to  the 
dissenting  partner  from  their  delivery  to  the  firm.  The  bargain, 
may  have  proved  to  be  a  very  losing  one,  and  this  may  have  been 
foi'eseen  by  the  dissenting  partner,  and  have  been  the  very  caus^ 
of  the  notice;  and  why  should  he  be  held  to  pay,  perhaps  from 
his  private  property,  for  goods  the  purchase  and  sale  of  which 
may  have  absorbed  the  whole  partnership  stock,  when  he  had 

1.  Jforfiumdv.  JV.  r.Jlan,  Co.  2,  Skimur  t.  DayUm;  8,0.,  10  Am.  D90.m^ 

3.  Peococfrv.  ^*.aeodc  4.  Craiot&ay  t.  Jtfaufe. 


July,  1838.]  lIoNROE  v.  Conner.  161 

proTided  against  such  a  calamify  b j  expressing  his  disseift  from 
the  contract  before  it  was  consmnmated? 

In  the  case  of  Oalway  v.  MUhew  et  al,,  10  East,  264,  one  part- 
ner, after  the  other  partner  had  given  notice  of  his  dissent,  signed 
a  note  with  the  name  of  the  partnership,  and  received  the  money 
and  applied  most  of  it  to  the  payment  of  the  partnership  debts; 
and  the  decision  was  against  the  right  to  charge  the  dissenting 
partner.  In  the  case  of  LeaveU  v.  Peck,  3  Conn.  124  [8  Am.  Dec. 
157],  the  fruits  of  the  contract  went  to  the  partnership,  and  yet 
the  dissenting  partner  was  held  not  to  be  liable. 

Gow  states,  that  in  negotiable  instruments,  one  partner  can 
not  bind  another,  who  di^ents,  and  gives  notice  of  it;  and  al- 
ludes to  no  qualification,  where  the  fruits  of  the  contract  are 
applied  to  the  use  of  the  partnership :  Gow,  65.  Collyer,  page  214, 
says:  '^  It  seems  also,  that  the  mere  disclaimer  by  one  partner 
of  the  future  contracts  of  his  copartner  will  be  binding  on  third 
persons,  whatever  be  the  effect  of  such  an  act  between  them- 
aelves,  or  whether  it  be,  or  be  not  in  conformify  to  the  partner* 
fillip  agreement."  He  afterwards  also  states  the  case  of  WiUis  v. 
Dyson,  in  the  language  of  the  court.  Kent,  after  making  the 
remark  before  stated,  examines  the  cases,  and  as  the  result  of  it 
says:  '^  It  seems  also  to  be  the  better  opinion,  that  it  is  in  the 
power  of  any  one  partner  to  interfere  and  arrest  the  firm  from 
the  obligation  of  an  inchoate  purchase,  which  is  deemed  injuri- 
ous." This  he  could  not  do  if  he  were  bound  by  the  goods  com- 
ing to  the  use  of  the  firm.  It^ppears  to  be  more  in  accordance 
with  the  general  principles  of  law,  and  with  good  faith  and  fair 
dealing  to  hold,  that  a  partner  is  not  bound  by  a  contract  after 
he  has  given  notice  to  the  parfy  proposing  to  make  it,  that  he 
would  not  be  bound  1^  it. 

Exceptions  sustained,  and  new  trial  granted. 


KoncB  or  DmBOLunoir  or  PARnnsBsmp:  See  Prentiu  v.  Sindair^  2t 
Am.  Dee.  290,  note;  NoU  ▼.  Downing^  Id.  491.  As  to  notice  of  eneh  dinohir 
feion  by  pablioatioii  in  %  newspaper,  aee  Qraioe»  v.  Merry,  16  Id.  471. 
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Lamab  v.  MgNamee. 

[10  OXLL  AXD  JOHM802f,  116.] 
BUBaSNDKK   OF    LbaSE,   WhEN  not  within    StATUTB  of   FBATTDS^^Wllflrt 

a  landlord  enters  into  a  parol  agreement  to  pay  a  sum  of  money  to  hM 
tenant,  in  consideration  of  the  latter*s  surrendering  his  unexpired  iP- 
terest  in  a  lease  for  years,  and  of  the  settlement  of  oertain  daima  for  re- 
pairs, and  the  tenant  executes  his  port  of  the  agreement  by  deliToring 
possession  of  the  premises  to  the  landlord,  according  to  the  terms  thereof 
such  agreement  may  be  enforced  by  an  action  against  the  landlord. 

Afpbal  from  Alleghany  county  court.  The  opinion  states  the 
case. 

Perry,  for  the  appellant. 

McKaig,  for  the  appellee. 

By  Court,  Stephen,  J.  This  appeal  presents  but  one  question 
for  the  decision  of  this  court,  and  that  arises  upon  the  operation 
of  the  statute  of  frauds  and  perjuries,  ui>on  the  agreement  en- 
tered into  between  the  parties,  relatiye  to  the  relinquishment  by 
the  appellee,  of  his  unexpired  interest  in  a  lease  for  years,  which 
he  held  under  the  apx)ellant.  The  agreement  was  by  parol,  and 
possession  was  delivered  by  the  tenant  to  his  landlord,  accord- 
ing to  the  terms  of  the  contract  of  relinquishment. 

It  was  contended  by  the  appellant  in  the  court  below,  that  the 
agreement  being  a  verbal  one,  was  inoperative  and  void  by  the 
provisions  of  the  statute  of  frauds,  which  requires  the  surrender 
of  such  an  interest  to  be  in  writing,  unless  affected  by  the  act 
and  operation  of  law.  The  county  court  refused  to  sustain  the 
objection,  in  consequence  of  which  the  evidence  was  permitted 
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to  go  to  the  jtuy,  and  the  plaintiff  obtained  a  Teidict.  It  appears 
hj  the  bill  of  exceptions,  that  the  plaintiff  to  maintain  the  issue 
on  his  part,  proved  by  a  competent  witness,  that  on  the  eleventh 
of  August,  1834,  he  was  called  upon  by  the  plaintiff  and  defend- 
anty  to  settle  a  dispute  between  them,  relative  to  a  certain  saw- 
mill, then  held  by  lease  in  writing  by  the  said  plaintiff  of  him 
the  said  defendant;  and  that  said  lease  would  expire  on  the  first 
day  of  April,  1835,  next  ensuing;  and  also  some  unsettled  ac- 
counts existing  between  said  parties  relative  to  said  leased  prem- 
ises. The  plaintiff  also  offered  in  evidence,  that  the  plaintiff 
agreed  to  and  with  the  said  defendant,  to  give  up  and  surrender 
to  him  the  said  defendant,  the  possession  of  said  sawmill  and 
premises  so  leased  as  aforesaid,  on  the  said  eleventh  day  of 
August,  1834,  and  also  to  release  and  give  up  his  claims  against 
the  defendant,  for  sundiy  sums  of  money,  laid  out  by  him  in  re- 
pairing the  said  leased  premises,  in  consideration  of  which,  the 
defendant  promised  to  pay  the  said  plaintiff  the  sum  of  one 
hundred  and  thirty-six  dollars,  for  the  recovery  of  which,  this 
action  was  brought.  The  plaintiff  then  offered  further  to  prove 
by  the  said  witness,  that  in  pursuance  of  said  agreement,  he 
did,  on  the  same  day,  surrender  and  give  up  to  said  defendant, 
the  actual  possession  of  the  said  leased  premises,  and  that  the 
defendant  has  from  that  day  held  possession  of  the  same,  and 
that  the  plaintiff  had  abandoned  or  given  up  his  claims  for  the 
repairs  of  the  said  leased  premises.  The  defendant  thereupon 
1^  his  counsel,  prayed  the  coturt  to  instruct  the  jury,  that  upon 
this  proof  the  plaintiff  was  not  entitled  to  recover,  because  the 
said  agreement  was  by  parol,  and  not  in  writing,  and  void  by 
the  statute  of  frauds.  This  objection  being  overruled  by  the 
court,  the  defendant  appealed  to  this  court,  who  have  now  to  de- 
cide upon  the  legality  of  that  opinion.  After  the  best  considera- 
tion we  have  been  able  to  bestow  upon  this  case,  and  the  question 
raised  in  it  1^  the  bill  of  exceptions,  we  have  come  to  the  con- 
clusion, that  there  is  no  error  in  the  opinion  of  the  court  below, 
of  which  the  appellant  has  a  right  to  complain.  We  think  it  in 
perfect  accordance  with  the  well-established  principles  of  law, 
and  that  the  agreement,  although  by  parol,  according  to  (he 
facts  given  in  evidence,  was  legally  efficient,  and  available  to 
transfer  from  the  appellee  to  the  appellant,  all  his  unexpired 
interest  in  the  premises,  vested  in  him  by  the  lease,  in  virtue  of 
which  he  held  as  tenant. 

The  agreement,  although  by  parol,  was  not  executory,  but 
was  immediately  executed  by  the  relinquinhment  of  the  posses- 
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sion  of  the  premises  by  the  tenant,  and  a  simultaneoas  taking 
of  the  possession  by  the  landlord.  The  occupation  of  the  one 
ceased,  and  that  of  the  other  commenced,  so  soon  as  the  contract 
was  entered  into.  The  principle  seems  to  be  well  established 
that,  although  a  tenant  who  has  quitted  in  pursuance  of  a  parol 
license  from  his  landlord,  and  without  having  given  a  notice  to 
quit,  remains  liable;  yet  if  the  landlord  accepts  a  third  person 
as  his  tenant,  the  acceptance  of  such  substituted  tenant  operates 
as  a  surrender  in  law  of  the  first  tenant's  time.  For  this  prin- 
ciple see  Boscoe  on  Evidence,  143,  144,  and  if  the  acceptance 
and  substitution  of  a  new  tenant,  will  operate  as  a  surrender  df 
the  term  by  operation  of  law,  vdthin  the  statute  of  frauds  and 
X)erjuries,  where  the  possession  is  vacated  by  the  former  tenant, 
prior  to  such  substitution,  it  would  seem,  upon  reason  and  prin- 
ciple, that  the  taking  of  possession  by  the  landlord  himself,  upon 
the  abandonment  of  the  possession  by  the  tenant  in  pursuance 
of  a  parol  agreement,  ought  to  have  the  same  effect.  His 
occupation  ceases  with  the  consent,  and  by  the  act  of  his  land- 
lord, and  his  liabiliiy  for  rent  ought  to  cease  and  terminate  with 
it.  In  1  English  Common  Law  Beports,  an  action  was  brought 
for  the  use  and  occupation  of  a  house.  The  plaintiff  proved 
that  the  defendant  had  been  tenant  from  year  to  year  of  his 
house;  the  defendant  proved  a  parol  agreement,  that  the  plaintiff 
would  give  up  his  claim  to  the  rent  on  the  defendant's  giving  up 
immediate  possession  in  the  middle  of  the  quarter;  both  parties 
accordingly  went  before  a  magistrate,  and  the  defendant  there 
gave  up  the  key,  which  the  plaintiff  accepted,  and  the  defend- 
ant was  never  after  that  time  in  the  possession  of  the  premises. 
The  plaintiff  sought  to  recover  for  a  term  subsequent  to  his  re* 
suming  the  key,  and  he  insisted  that  the  tenancy  was  not  thereby 
determined  by  reason  of  the  statute  of  frauds.  Li  that  case,  the 
counsel  for  the  defendant  contended,  that  as  a  less  lease  than 
three  years  may  be  created,  so  might  it  be  surrendered  without 
writing.  Gibbs,  C.  J. ,  observed  that  the  clause  of  the  statute  of 
frauds  which  restricts  estates  created  by  parol  to  three  years,  had 
nothing  to  do  with  that  which  requires  surrenders  to  be  in  writ- 
ing. He  then  observed  that  the  action  could  not  be  supported. 
The  plaintiff  had  taken  possession  of  the  house,  and  the  defend- 
ant could  not  therefore  occupy  it  for  the  same  time  if  he  would. 
The|iame  principle  is  established  in  15  English  Common  Law 
Beports,  229,^  where  the  court  held,  that  the  action  for  use  and 
occupation  could  not  be  sustained,  there  being  a  verbal  agree- 

1.  The  caM  of  WaJU  t.  Atek  fon,  3  Btog.  462;  11  £.  0.  Law,  298,  Ib  probably  the  oa«  l» 
tended  to  be  cited. 
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ment  that  the  tenant  should  deliver  up  the  possession  of  the 
house  which  the  landlord  took  accordingly.  In  this  case  the 
decision  in  1  English  Common  Law  Reports'  above  referred 
to,  is  cited  by  the  court  and  confirmed. 

We  do  not  think  that  there  is  anything  in  the  case  of  LammoU 
V.  Gisl,  2  Har.  &  G.  433  [18  Am.  Dec.  295],  which  impugns  the 
principles  sanctioned  by  the  above  decisions.  Li  that  case,  the 
parol  agreement  to  surrender  was  executory,  and  had  not  been 
consummated  by  the  delivery  of  possession  when  the  distress 
was  levied  by  the  bailiff  of  the  landlord.  The  tenant  still  re- 
mained in  possession,  and  it  was  optional  with  Ih'tti  whether  he 
would  fulfill  his  contract  to  surrender  or  not.  Everything  rested 
upon  the  parol  agreement,  and  that  agreement  being  inoperative 
and  void  1^  the  statute  of  frauds,  as  he  was  not  boimd  by  it,  so 
neither  was  it  obligatory  upon  his  landlord:  for  where  both  par- 
ties are  competent  to  contract,  a  mutuality  of  obligation  is  deemed 
to  be  essential  to  its  obligatory  force  upon  either.  For  this  prin* 
ciple,  if  authority  be  wanted  for  so  plain  a  proposition,  see  3  T. 
R.  653.*  In  that  case,  Oxley  agreed  to  sell  goods  to  Cook,  if 
he  would  purchase  them,  and  give  notice  of  his  assent  to  pur- 
chase by  a  limited  period.  He  gave  the  notice  within  the 
prescribed  period,  but  as  the  engagement  in  the  mean  time 
was  all  on  one  side,  the  seller  was  held  to  be  at  liberiy  to  recede, 
upon  the  ground,  that  under  the  circumstances  of  the  case,  a 
mutuality  of  obligation  was  wanting.  Considering  the  decisioii 
of  the  court  below  to  be  correct,  we  affirm  their  judgment. 

Judgment  affirmed. 

The  principal  case  is  cited  in  Kinnif  ▼.  Mnmkk^  43  Md.  121,  to  the  point 
that  where  one  tenant  leaves  leased  premises  and  another  goes  in,  and  the 
landlord  accepts  rent  from  the  latter,  this  £act  ia  evidence  of  a  surrender  of 
the  tenancy.  In  Lammott  v.  Oiat^  18  Am.  Dec  295,  it  was  decided  that  a 
parol  agreement  between  a  landlord  and  tenant^  that  the  latter  shoald  sur- 
render the  residue  of  his  term  in  the  premises  leased  to  a  purchaser,  in 
coDsidexation  of  which  the  landlord  agreed  to  give  up  the  rent  in  arrear,  is 
within  the  statute  of  frauds. 

The  principal  case  is  doubtless  at  variance  with  some  of  the  EngUsh  cases, 
and  perhaps  with  Norton  v.  Preston,  ante,  128.  A  purchaser  of  growing  crops 
was,  though  he  had  reaped  and  taken  them  away,  held  protected  by  the  statute 
of  frauds  from  an  action  on  the  contract  for  the  purchase  price:  Falmouth 
V.  Thomaa,  1  Car.  A  M.  89.  In  Cocking  r.  Ward,  I  C.  B.  858,  it  was  held  that 
an  action  would  not  lie  on  a  parol  promise  to  pay  plaintiflf  to  surrender  a  lease 
under  which  she  held,  notwithstanding  her  having  made  the  surrender  in  con- 
sideration of  the  promise.  These  cases  conflict  with  the  weight  of  Ameri- 
can authority:  Sm.  L.  C,  7th  Am.  ed.,  593.    When  the  sale  of  property 

1.  Llopd  T.  Critpe,  6  Tannt.  249;  1 E.  C.  Law,  136,  is  probably  intendpd.    9.  Cooki  v.  Osl«y . 
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is  void  by  the  EUtiute  of  frauds  becanse  no  note  or  memorandum  thereof  ex- 
ists in  writing,  it  U  worthy  of  remark  that  the  transfer  and  acceptance  of 
the  property  is  generally  sufficient  to  maintain  an  action  for  the  purchase 
price;  but  the  payment  and  acceptance  of  the  purchase  price  will  not  uphold 
an  action  for  the  property:  Id. 


De  Young  v.  Buchanan. 

[10  OXLL  AND  JOHHSOM,  149.] 

Assumpsit  for  Use  and  Occupation  can  be  maintained  only  where  it  Is 
founded  upon  a  contract  express  or  implied. 

Tenant  por  Years,  or  from  Yeab  to  Year,  who  Holds  over,  without  any 
new  stipulationB,  after  the  expiration  of  his  term,  impliedly  holds  subject 
to  all  the  covenants  of  the  lease  which  has  expired,  so  far  as  they  are  ap- 
plicable to  his  new  situation. 

Appeal  from  Baltimore  county  court.  The  defendant  prayed 
the  court  to  charge  the  jury,  that  the  plaintiff  could  not  recover 
in  this  suit;  but  the  court  refused  to  give  this  instruction,  and 
there  was  a  verdict  for  the  plaintiff,  from  which  the  defendant 
appealed.     The  other  facts  are  stated  in  the  opinion. 

Glenn^  for  the  appellant. 

Dobbin,  for  the  appellee. 

By  Court,  Spenge,  J.  The  action  of  assumpsit,  for  use  and 
occupation,  can  be  sustained  where  it  is  based  upon  a  contract 
either  express  or  implied;  and  unless  it  be  thus  founded,  it  can 
not  be  maintained:  Birch  v.  WrigJU,  1  T.  B.  387.  In  the  case 
now  under  consideration,  the  term  created  by  the  written  agree- 
ment was  ended  and  determined  on  the  twentieth  day  of  August, 
1834,  and  De  Young,  the  tenant,  remained  in  the  possession  and 
enjoyment  of  the  premises,  from  the  expiration  of  the  lease  until 
some  time  in  the  month  of  May,  1835. 

It  seems  at  this  day  to  be  well-settled  law,  that  when  a  tenant 
for  a  term  of  years,  or  from  year  to  year,  holds  over  after  the 
expiration  of  the  term,  without  any  new  stipulations  between  the 
parties,  he  impliedly  holds  subject  to  aU  the  covenants  in  the 
lease,  which  are  applicable  to  Ids  new  situation:  Digby  v.  Atkins 
eon  ei  (d,y^  Camp.  275;  Doe  on  demise  of  Eigge  v.  BeU,  5  T.  R. 
471;  13  Johns.  297.*  If  this  be  a  correct  view  of  the  law,  it  fol- 
lows as  a  necessaiy  and  unavoidable  conclusion,  that  in  the  ab- 
sence of  any  new  and  express  stipulations  in  such  cases,  and 
where  the  relation  of  landlord  and  tenant  does  exist,  the  law  will 

1.  Abeel  Y.  Radciiff;  8.  0.,  7  Am.  Deo.  STT. 
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imply  those  temus,  which  are  found  in  the  contiaot  which  has 
expired*  We  are  thus  brought  to  the  inquiry  whether  the  record 
in  this  cause  furnishes  any  evidence  of  any  new  conditions  or 
snpplemental  contract,  which  will  ascertain  and  define  the  terms 
of  the  relation  between  these  parties;  for  upon  this  proposition 
alone  it  must  depend  whether  the  ooimiy  court  erred  or  not,  in 
rejecting  the  defendant's  prayer. 

The  material  evidence  in  this  cause,  touching  the  terms  and 
character  of  the  relation  between  these  parties,  subsequent  to 
the  twentieth  of  August,  1834,  is  to  be  found  in  the  written 
correspondence  of  Q-eorge  H.  Newman,  the  plaintiff's  agent, 
bearing  date  the  twentieth  of  July,  1834,  and  the  defendant's 
answer  thereto  of  the  thirtieth  of  the  same  month  and  year. 
Newman,  the  agent  of  the  plaintiff,  in  his  note  of  the  twentieth  of 
July,  1834,  uses  this  unequivocal  language  to  De  Young,  the  de- 
fendant: "  Mrs.  Buchanan  [will]  require  you  to  give  her  posses- 
sion of  the  property  on  the  twenty-first  of  August  next,  when 
your  lease  expires,  or  pay  her  a  rent  of  one  thousand  dollars  per 
annum,  in  quarterly  payments,  from  and  after  the  above  date." 
He  requests  a  prompt  answer  to  this  note,  and  concludes  as  fol- 
lows: ''If  I  do  not  hear  from  you  definitely,  on  or  before  the 
thirfy-first  inst.  I  shall  advertise  the  property  for  rent  on  the 
first  of  August,  and  consider  myself  at  liberty  to  lease  it  to  any 
other  person,  without  further  reference  to  you."  In  reply  to 
this  note,  De  Young  says:  *'  I  beg  to  state  that  the  rent  I  pay  at 
present,  is  fully  equal  to  the  value  of  the  property,  and  as  much 
as  I,  or  any  one  else,  can  afford  to  pay  at  these  times;  as  soon 
as  they  improve,  I  will  be  ready  to  treat  vrith  you  about  an  in- 
crease of  rent,  but  for  the  next  year  the  rent  will  have  to  stand 
at  its  present  price." 

Is  there  one  expression  to  be  found  in  this  correspondence 
from  which  the  human  mind  can  deduce  the  most  remote  sem- 
blance of  a  contract,  or  agreement;  it  is  nothing  more  or  less 
than  a  demand  on  the  one  side  that  the  rent  shall  be  increased 
from  six  hundred  dollars  per  annum,  the  former  rent,  to  one 
thousand  dollars,  vrith  a  threat  that  the  tenant  will  otherwise  be 
tamed  out;  with  as  prompt  a  declaration  on  the  other  side,  that 
six  hundred  dollars  is  the  value  of  the  property,  and  as  much  as  he 
could  or  would  pay.  We  think  the  conclusion  that  there  was  not 
any  new  agreement,  or  contract,  proved  by  this  correspondence, 
is  so  dear  that  no  ai^gument  on  our  part  can  make  it  more  plain. 
It  is  admitted,  and  indeed  the  proof  on  the  record  showing,  that 
at  the  time  the  suit  was  brought  no  part  of  the  six  hundred  dol- 
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lars,  the  fonner  rent,  "was  in  arrear;  that  the  rent  for  the  quarter 
ending  the  twentieth  of  February,  1835,  was  then  paid,  and  as 
this  was  all  the  plaintiff  would  have  been  entitled  to  recover  in 
this  action,  and  under  this  proof,  we  are  of  the  opinion  the  court 
below  erred  in  not  granting  the  defendant's  prayer,  and  there- 
fore reverse  the  judgment,  with  costs. 
Judgment  reversed. 

Tenant  HoLDnra  ovkb  without  New  Stipxtlations,  holds  impliedly  sab- 
ject  to  the  oovenantB  of  his  lease:  Vrooman  v.  McKaig,  4  Md.  454,  citing  the 
principal  case;  DUler  v.  Roberts,  15  Am.  Deo.  578,  note  681. 


TTakris  V.  Alcock 

[10  GZLL  AND  JOHNSOH,  226.] 

Vendor's  Title  in  Goods  is  not  Divbsted  bt  a  Sale  to  a  purchaser  who 
conceals  his  insolvency,  and,  at  the  time  of  the  purchase,  has  no  inten- 
tion to  pay  for  them,  or  who,  by  the  fraudulent  aid  of  a  creditor  to  whom 
he  has  confessed  judgment,  buys  such  goods  in  order  that  such  judgment 
creditor  may  levy  execution  upon  them. 

No  Inference  of  Fraud  can  bb  Drawn  from  the  fact  that  one  judgment 
is  taken  for  three  separate  claims,  where  the  object  was  to  place  each  of 
the  three  creditors  on  an  equal  footing. 

Evidence  of  what* was  the  Real  Consideration  of  a  Note  upon  which 
a  judgment  has  been  confessed,  may  be  admitted,  where  the  validity  of 
such  judgment  is  assailed  by  creditors  of  the  judgment  debtor,  on  the 
ground  of  want  of  cousideration  for  the  note. 

Judgment  Merhes  Debt  Due  to  the  Partt  in  whose  favor  it  is  rendered; 
but  as  to  parties  whose  debts  it  is  taken  to  secure,  it  is  merely  a  collat- 
eral security  for  the  payment  thereof,  and  does  not  impair  their  rights 
to  prosecute  their  claims  either  at  law  or  in  equity. 

Judgment  Confessed  in  Favor  of  an  Agent,  for  the  benefit  of  himseU 
and  his  principal,  is  not  void  because  the  record  does  not  disclose  the 
trust  upon  which  such  agent  holds  the  judgment;  and  parol  evidence 
may  be  introduced  to  prove  the  trust. 

Execution  Issued  for  More  than  is  Due  on  the  judgment,  is  not,  per  se, 
fraudulent  and  void;  it  is  only  when  issued  with  fraudulent  intent  that 
it  is  void,  and  if  issued  honafde^  it  will  avail  the  plaintiff  to  the  extent 
of  the  debt  remaining  due. 

Debtor's  Equitable  Interest  in  Personal  Propertt  can  not»  at  law,  be 
seized  and  sold  under  9k fieri  f ados;  but,  after  the  return  of  the  writ  un- 
satisfied, the  judgment  creditor  may,  in  equity,  obtain  leave  to  redeem 
the  prior  incumbrance,  and  then  have  the  property  sold  to  pay  the  in- 
cumbrance, and  also  the  execution  debt. 

Courts  of  Equitt  never  Set  aside  Proceedings  at  Law,  except  at  th« 
instance  of  those  whose  interests  are  affected  by  them. 

Equity  alwats  Ratifies  that,  when  Dons,  which,  if  previously  appUad 
to,  it  would  have  ordered  to  be  done. 
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Appeals  from  the  eqmiy  side  of  Balidxnore  conniy  cotirt.  Har- 
ris and  Chauncey  filed  their  bill  in  which  they  allege:  That 
Brady  confessed  a  jn<^;ment  in  favor  of  Richard  E.  Alcock,  in  a 
fictitious  action  of  assumpsit,  instituted  on  the  same  day  the  judg- 
ment was  confessed',  for  the  purpose  of  obtaining  the  same  by 
filing  a  declaration  by  consent  of  the  parties  without  issuance 
of  any  process;  that  the  declaration  was  for  money  had  and  re- 
ceived, and  for  a  promissory  note  for  twenty  thousand  dollars, 
but  the  complainants  charge  that  no  money  was  due  from  Brady 
to  said  Alcock;  that  the  note  was  made  on  the  day  on  which  the 
judgment  was  rendered,  and  was  antedated;  that  no  considera- 
tion for  the  note  ever  passed  between  said  Brady  and  Alcock, 
but  that  it  was  made  solely  for  the  purpose  of  founding  the 
judgment  upon  it;  that  it  was  confessed  for  forty  thousand  dol- 
lars, to  be  released  upon  payment  of  twenty  thousand  dollars; 
that  Alcock,  to  induce  Brady  to  confess  the  judgment,  repre- 
sented to  him  that  he  merely  wanted  to  get  some  security  to 
show  Alcock  &  Co.  and  Gartlidge,  who  were  creditors  of  Brady, 
but  that  the  judgment  was  never  to  be  enforced  against  him; 
that  Alcock  now  pretends  that  the  note  and  ju^;ment  were  in 
consideration  of  certain  debts  due  to  Samuel  Alcock  &  Co.* 
Charles  Cartlidge,  and  to  himself.  Complainants  charge  that 
this  is  false;  that  no  such  sum  as  twenty  thousand  dollars  was 
due  to  all  or  any'of  them;  that  a  laige  portion  of  what  is  due 
to  those  persons  was  not  due  at  the  time  when  the  note  was 
given;  that  there  was  no  statement  of  account  between  Brady 
and  said  alleged  creditors  of  the  amount  due;  that  said  Alcock 
never  gave  any  receipts  as  agent;  that  no  document  was  ever  ex- 
ecuted to  show  that  the  judgment  was  intended  to  cover  said 
debts;  that  none  of  the  evidences  of  debt  were  given  up  to  Brady 
when  he  confessed  judgment,  but,  on  the  contrary,  they  were 
retained  and  protested  for  non-payment  after  the  rendition  of 
the  judgment;  that,  after  the  confession  of  the  judgment,  Brady, 
with  Alcock's  knowledge  and  consent,  contracted  other  debts  for 
goods  with  various  persons,  and  particularly  with  your  orators; 
that  shortiy  after  the  arrival  of  these  goods  at  Brady's  store,  Al- 
cock fraudulentiy  caused  a  writ  of  fieri  faciaa  to  be  issued, 
grounded  upon  the  aforesaid  judgment  confessed  without  con- 
sideration, and  caused  the  sheriff  of  Baltimore  county  to  sell  all 
the  goods  in  said  store,  including  those  purchased  or  pretended 
to  have  been  purchased  of  your  orators;  that  at  the  time  of  said 
sale  Bichard  E.  Alcock  had  fuU  knowledge  of  all  the  before- 
mentioned  facts;  that  when  complainants  delivered  their  goods 
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to  Brady,  they  were  entirely  ignorant  of  said  judgment  and  of 
the  insolyeney  of  Brady,  and  that  the  pretended  sale  of  the  goods 
by  them  is  fraudulent  and  void;  that  said  sheriff  has  in  his  hands 
eleven  thousand  dollars,  the  proceeds  of  the  property  seized  and 
sold  by  him.  Prayer  that  the  judgment  b«)  vacated;  that  tho 
sheriff  be  ordered  to  pay  the  proceeds  of  the  sales  into  court,  to 
be  applied  to  the  payment  of  the  goods  fraudulently  obtained 
from  the  complainants. 

The  answer  of  Eichard  E.  Alcock  admits  the  allegations  of 
the  bill  in  reference  to  the  confession  of  the  judgment,  the  ante- 
dating of  the  ^ote,  and  the  declaration,  but  denies  that  there 
was  no  sum  of  money  due  to  this  defendant  by  said  Brady,  or 
that  there  was  no  consideration  for  the  note;  defendant  had 
nothing  to  do  with  the  drawing  of  the  note,  and  knew  nothing 
of  it  until  a  few  moments  before  it  was  handed  to  him;  that  his 
counsel  told  him  it  was  intended  to  serve  as  a  cause  of  action, 
and  as  evidence  of  the  debt  which  Brady  told  his  counsel  was 
due;  denies  that  defendant  ever  gave  Brady  to  understand  that 
he  would  never  take  out  execution  on  the  judgment,  or  that  he 
ever  did  anything  to  induce  Brady  to  give  him  the  judgment, 
except  to  ask  him  for  some  securiiy  for  the  debt  due  those  whom 
he  represented;  alleges  that  the  judgment  was  given  wholly  at 
Brady's  instance,  and  that  everything  in  regard  to  it  was  dic- 
tated by  him;  denies  that  Brady  informed  him  he  was  insolvent, 
or  that  he  knew  it;  claims  that  the  judgment  was  for  debts  due 
Samuel  Alcock  &  Co.,  Charles  Cartlidge,  and  this  defendant; 
avers  that  all  the  debts  for  which  the  judgment  was  confessed  were 
due  at  the  time  of  the  confession  of  the  judgment;  admits  that  of 
the  amounts  merged  in  the  note,  six  thousand  six  hundred  and  two 
dollars  and  eighty-six  cents  was  not  due  before  the  time  of  taking 
said  note;  but  avers  that  at  the  time  of  giving  the  note  and  tak- 
ing the  judgment,  Brady  agreed  to  consider  this  amount  as 
due;  admits  that  there  was  no  statement  of  account,  because 
there  was  no  difference  as  to  the  amount  due;  that  this  defend- 
ant did  not  know  that  Brady  had  bought  goods  of  the  complain- 
ants. The  answer  then  admits  the  taking  out  of  the  execution 
on  the  judgment;  but  alleges  that  defendant  does  not  know 
from  whom  the  goods  levied  on  were  purchased;  denies  all 
fi'aud  in  the  sale  so  far  as  he  is  concerned,  and  insists  that  the 
property  in  the  goods  legally  passed  from  complainants  to 
Brady;  and  insists  that  his  judgment  should  not  be  vacated. 
The  answer  of  H.  S.  Sanderson,  sheriff  of  Baltimore,  declared 
his  ignorance  of  the  transactions  leadfhg  to  the  judgment; 
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admitted  the  execution^  leTj,  and  sale,  the  prooeedfi  of  which» 
amounting  to  eight  thousand  six  hundred  and  tweniy-two  dol- 
lars and  nineiy-eight  cents,  he  held  subject  to  the  order  of  the 
court.  The  parties  went  into  proof  of  their  respective  allega- 
tions. The  facts  in  dispute  arb  sufficiently  stated  in  the  opinion. 
A  bill  similar  to  the  one  above  referred  to  was  filed  by  Chapman 
and  Ersldne,  but  these  complainants  claimed  under  a  deed  of 
assignment  executed  to  them  by  Brady,  subsequent  to  the  issue 
of  the  execution  above  referred  to.  The  county  court  decreed 
that  the  bills  ought  to  be  dismissed  with  costs,  being  of  opinion 
that  the  judgment  obtained  by  Alcock  against  Brady  was  founded 
upon  a  valuable  consideration^  and  was  not  fraudulent;  that 
B.  E.  Alcock  should  stand  as  trustee  for  S.  Alcock  and  Cart- 
lidge  to  the  extent  of  their  claims  against  Brady,  which  the 
judgment  was  taken  to  satisfy.  From  this  decree  the  complain-^ 
ants  appealed. 

Raymond  and  Evans^  for  the  appellants. 

Steele  and  Johnson,  for  the  appellee. 

By  Court,  Dorsey,  J.  The  cases  of  Harris  and  Chauncey  r^ 
Alcock,  and  CMpman  and  Erskine  against  the  same  defendant, 
resting  for  the  most  part  on  the  same  questions  of  law  and  fact, 
and  under  the  opinion  of  the  court  sharing  the  same  fate,  they  will 
be  considered  and  disposed  of  together,  as  if  forming  but  one 
case.  The  question  which,  in  its  natural  order,  first  presents 
itself,  is,  did  the  property  in  the  merchandise  mentioned  in  the 
complainants'  bill,  as  sold  to  Brady,  pass  out  of  the  complain* 
ants,  under  the  circumstances  attending  the  sale  ? 

It  is  insisted  that  it  did  not,  upon  two  grounds:  1.  Because 
Alcock  fraudulentiy  aided  and  assisted  Brady  in  making  the 
purchase,  with  a  view  of  levying  an  execution  thereon  as  soon  as 
it  should  arrive  in  the  city  of  Baltimore.  2.  Because  Brady,  at 
the  time  of  the  purchase,  knew  himself  to  be  insolvent,  con- 
cealed this  fact  from  the  complainants,  and  when  he  obtained 
the  goods  did  not  intend  to  pay  for  them.  Either  of  these 
grounds,  if  established,  would  have  entitied  the  complainants  to 
relief.  But,  unfortunately  for  them,  the  proof  in  the  record 
sustains  neither  of  these,  their  pretensions,  no  such  fraud  as  that 
imputed  to  either  Alcock  or  Brady  has  been  sustained  by  the 
testimony,  and  the  right  of  properly  in  the  goods  vested  upon 
their  sale  and  delivery. 

The  next  ground  upon  which  the  appellants  assert  their  right 
to  relief,  is,  that  the  judgment  confessed  by  Biady  to  Richard 
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E.  Alcock  is  fraudulent  and  void,  and  in  support  of  this  asser- 
tion, thej  insist,  that  if  the  design  of  the  judgment  was,  as  is 
alleged,  to  obtain  by  way  of  judgment,  security  for  the  debtc 
due  by  Brady  to  Richard  E.  Alcock,  Samuel  Alcock  &  Co.,  and 
Cartlidge,  that  a  separate  judgment  would  have  been  confessed 
to  each  creditor  for  the  amount  due  to  him;  and  that  the  omis- 
sion to  pursue  that  course,  is  evidence  of  a  fraudulent  design. 

Is  the  inference  warranted  by  the  facts  and  circumstances 
under  which  the  judgment  before  us  was  rendered  ?  is  the  ques- 
tion we  are  to  consider.  Bichard  E.  Alcock,  we  assume,  was 
the  authorized  agent  of  Samuel  Alcock  &  Co.  and  Charles  Cart- 
lidge, in  obtaining  the  judgment,  designed  to  secure  the  debts 
due  to  himself,  and  his  principals.  His  design  doubtless  was, 
it  ought  to  have  been,  so  to  arrange  the  matter  that  each  of  the 
three  creditors  should  come  in  pari  passu,  in  reaping  the  benefits 
to  be  derived  from  the  security  about  to  be  taken,  for  the  pres- 
ervation of  their  claims.  So  far  from  the  mode  adopted  to  carry 
out  the  design,  being  any  e^tidence  of  fraud,  it  is  strong  evidence 
that  the  agent  intended  to  act  with  perfect  fairness  and  justice 
in  the  transaction;  nay,  it  is  the  only  mode  in  which  he  could 
have  done  so,  consistently  with  his  duty  to  himself  and  his  prin- 
cipals. If,  as  has  been  suggested,  he  had  obtained  a  separate 
judgment  for  each  creditor,  that  mutuality  and  perfect  equality 
of  benefits,  which  was  in  the  contemplation  of  the  parties,  would 
in  all  himian  probability  have  been  frustrated;  a  field  would  have 
been  opened  for  a  race  of  diligence  between  three  judgment 
creditors,  which  would  have  operated  injuriously  to  Brady,  and 
was  never  contemplated  by  him  or  his  creditors  to  whom  the 
security  was  to  be  given.  In  taking  the  one  judgment  instead 
of  the  three  suggested,  Alcock  acted  in  good  faith  both  towards 
his  principals  and  Brady;  and  their  other  creditors,  in  this  re- 
spect, have  no  right  to  complain  of  the  course  which  has  been  pur- 
sued. 

It  is  also  contended  that  the  judgment  is  fraudulent  and  void  as 
against  the  other  creditors  of  Brady,  because  the  note  of  twenty 
thousand  dollars,  on  which  it  was  rendered,  was  not  given  for  a 
debt  bona  fide  due  from  Brady  to  Alcock,  and  that  this  fact  being 
established,  the  note  is  thereby  impeached  for  fraud,  and  it  is 
incompetent  to  ofiEer  testimony  to  sustain  it  by  showing  that  it 
was  given  in  part  for  a  debt  to  Alcock,  and  for  the  residue  on 
account  of  debts  due  by  Brady  to  Charles  -Cartlidge  and  to 
Samuel  Alcock  &  Co.  The  sole  object  of  the  note  as  is  satis- 
factorily shown  by  the  proof  in  the  record,  was  to  &ciUtate  the 
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entry  of  the  judgment,  which  Brady  had  agreed  to  confeaSy  as  a 
securitj  for  the  three  debts  referred  to,  which  debts,  by  the  testi- 
mony admitted  in  the  cause,  coupled  with  the  confession  of  the 
judgment,  we  think  are  suflEiciently  established.  The  note  upon 
its  face,  does  not  in  terms  say,  that  it  was  given  for  a  debt  due 
from  Brady  to  Alcock,  but  simply  promises  to  pay  Bichard  E. 
Alcock  the  sum  of  twenty  thousand  dollars  for  value  received; 
as  respects  its  validiiy  it  is  wholly  immaterial  whether  the  note 
was  given  for  a  debt  due  to  Alcock  alone,  or  was  given  to  him 
as  the  authorized  agent  of  Cartlidge  and  Samuel  Alcock  &  Ck>. 
(of  which  authority  we  think  the  record  furnishes  sufficient  proof) , 
for  the  purpose  of  obtaining  the  judgment  rendered  to  secure 
the  payment  of  their  debts.  But  it  is  insisted  in  behalf  of  the 
appellants,  that  the  testimony  offered  by  the  appellee,  in  relation 
to  the  judgment  and  note  on  which  it  is  founded,  is  inadmissible, 
because  you  can  not  offer  evidence  to  add  to  or  contradict  a  deed, 
much  less  can  you  do  so  in  relation  to  a  record,  which  is  of 
much  greater  solenmity;  no  evidence  was  adduced  to  add  to  or 
contradict  the  record.  It  was  not  offered  to  prove  that  the  judg- 
ment was  not  rendered  on  the  promissory  note,  and  thus  impeach 
the  verify  of  the  record;  but  the  appellants  having  offered  evi- 
dence to  contradict  the  statement  in  the  note,  that  it  was  given 
for  value  received,  and  alleging  that  it  was  wholly  fictitious, 
Vdthout  consideration,  and  fraudulent;  the  appellee,  in  perfect 
consistency  with  both  note  and  judgment,  offered  the  evidence 
on  his  part,  to  show  that  the  transaction  was  bona  Jide^  and  not 
fictitious,  without  consideration  and  fraudulent,  as  was  alleged; 
and  to  do  this,  he  offered  proof,  not  contradicting  the  note,  not 
showixig  a  different  consideration  from  that  expressed  in  it,  but 
showing  what  in  point  of  fact  was  the  value  received,  which  the 
note,  upon  its  face,  alleged  to  have  been  the  consideration  for 
which  it  was  given.  There  surely  on  this  point  is  no  analogy 
between  the  case  before  us  and  that  of  Beits  and  Wife  v.  The 
UnUm  Bank  of  Maryland,  1  Har.  &  G.  175  [18  Am.  Dec.  283], 
and  the  other  like  cases  which  have  been  cited,  where  the  testi- 
mony objected  to,  was  adduced  to  prove  a  consideration  of  an 
entirely  different  nature  from  that  expressed  in  the  deed. 

It  is  further  urged,  that  the  judgment  is  fraudulent  and  void 
against  the  other  creditors  of  Brady,  because  the  debts,  to  secure 
the  payment  of  which  it  was  given,  were  not  merged  in  the  judg- 
ment, nor  were  releases  or  receipts  given  therefor.  There  is  no 
weight  in  this  objection.  The  judgment  did  operate  as  a  merger 
or  extinguishment  of  the  debt  due  to  Richard  E.  Alcock.    After 
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its  rendition  he  could  prosecnte  no  suit  upon  his  original  canse 
of  action.  But  as  respects  the  claims  of  Cartlidge  and  Samuel 
Alcock  &  Co.,  it  was  no  merger  or  extinguishment,  but  a  mere 
collateral  securiiy  for  the  payment  thereof,  and  did  not  impair 
the  rights  of  those  creditors  to  prosecute  any  remedy  at  law,  or 
in  equity,  which  preyious  to  the  judgment  they  might  have  sus- 
tained. It  is,  however,  wholly  immaterial  whether  the  judgment 
was  an  extinguishment  of  those  claims  or  not,  or  was  a  mere 
collateral  security  for  their  payment;  in  neither  event  should 
such  receipts  or  acquittances  have  been  given. 

The  appellants  also  insist,  that  the  judgment  is  fraudulent  and 
void  against  the  other  creditors  of  Brady,  because  it  adds  a  new 
debt  of  twenty  thousand  dollars  to  those  already  owing,  inas- 
much as  it  did  not  extingiiish  the  claims  on  account  of  which  it 
was  entered,  and  no  releases  or  discharges  being  given  therefor, 
payment  might  be  enforced  both  of  the  amount  of  the  judgment 
and  of  the  claims  for  which  it  was  given.  But  the  conclusion 
which  has  been  drawn,  is  not  warranted  by  the  premises;  the 
payment  of  both  can  not  be  enforced.  By  satisfying  the  judg- 
ment, the  claims  are  extinguished,  and  by  discharging  the  claims, 
the  judgment  is  satisfied.  It  is  likewise  insisted,  that  if  the 
judgment  was  paid,  neither  Brady  nor  his  creditors  could  have 
proved  for  what  debts  it  was  rendered.  Brady  well  knew  for  what 
debts  the  judgment  was  entered  as  a  security,  and  his  omission 
to  take  some  written  evidence  thereof,  or  to  provide  some  means 
of  proving  the  same,  would  not  make  fraudulent  and  void  a 
judgment,  in  all  other  respects  unimpeachable.  This  court 
must  pronounce  the  law  upon  the  facts  as  they  appear  in  the 
record,  and  can  not  set  aside  a  judgment  as  fraudulent,  all  the 
facts  and  circumstances  in  relation  to  which  being  proved,  show 
it  to  be  otherwise,  merely  because  the  means  of  obtaining  such 
proof  in  some  future  case  may  not  be  within  the  reach  of  the 
party  complainant.  But  the  difficulty  apprehended  is  not  insur- 
mountable, a  bill  of  discovery  will  readily  remove  it. 

There  is  no  foundation  for  the  impeachment  of  this  judgment 
on  the  ground  that  if  Alcock  were  to  receive  and  waste  the 
amoimt  due  thereon,  the  debts  due  to  Cartiidge  and  Samuel  Al- 
cock &  Co.  would  still  remain  in  full  force  against  Brady;  such 
receipt  by  Alcock  works  the  immediate  extinguishment  of  those 
debts,  and  no  subsequent  misapplication  of  it  can  ever  revive 
them;  nor  is  there  more  weight  due  to  the  objection  raised  by 
the  appellants'  counsel,  that  the  trust  upon  which  Alcock  holds 
the  judgment  ought  to  have  appeared  upon  the  record,  and  can 
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not  be  proved  by  parol.  There  is  no  principle  of  law  which  re- 
4)Tiires  such  an  entiy  upon  the  record,  or  prohibits  the  proof  of 
such  a  trust  by  oral  testimony.  The  cases  referred  to  in  the  ar- 
gument rest  entirely  on  the  express  provision  of  the  statute  of 
frauds^  and  have  no  bearing  upon  the  question  on  which  they 
were  cited. 

From  an  attentive  examination  and  consideration  of  all  the 
•evidence  introduced  into  the  record,  we  are  satisfied  that  there 
was  no  fraud  in  the  judgment  rendered,  or  the  means  used  in 
obtaining  it. 

The  next  point  on  which  the  appellants  claim  a  reversal 
of  this  decree  is,  that  the  execution  is  fraudulent,  as  having  been 
issued  after  the  payment  of  Cartlidge's  debt;  even  supposing  that 
the  judgment  is  not  fraudulent,  execution  issued  for  the  whole 
amount  of  the  judgment,  the  payment  made  of  CarUidge's  debt 
not  being  indorsed  thereon  as  it  should  have  been.  The  simple 
fact  of  issuing  an  execution  for  more  than  is  due  on  a  judgment, 
does  not  per  se  render  the  execution  fraudulent  and  void.  It  is 
by  the  qujo  ammo  with  which  it  issued,  that  its  validity  is  to  be 
tested;  if  issued  with  a  fraudulent  intent  it  is  void,  but  if  issued 
bona  fide  it  is  not  void,  and  will  be  available  to  the  plaintiff  to  the 
oxtent  of  the  debt  remaining  due  on  the  judgment:  EdUingsworth*8 
Adm'r  v.  Fioyd  et  al.j2  Har.  &  G.  87,  and  Budd  and  Miller  v. 
Schlatter  and  Oilman,  1  litt.  19.  There  is  nothing  in  the  record 
from  which  any  fraudulent  design  could  be  imputed  to  the  ap- 
pellee, in  issuing  the  execution  complained  of.  The  proof  in  the 
oause  repels  all  idea  of  collusion  between  him  and  the  defendant; 
the  appellants,  therefore,  are  entitled  to  no  relief  on  the  ground 
of  fraud  in  issuing  the  execution. 

The  last  point  raised  by  the  appellants  is,  that  the  pro{>erty 
taken  under  the  execution  was  not  legally  the  property  of  Brady, 
jind  that  equitable  interests  in  personal  property  are  not  the  sub- 
jects of  an  execution,  and  consequently,  that  the  execution  in 
this  case  ought  to  be  set  aside.  With  the  api)ellants'  premises 
on  this  i>oint  as  legal  propositions,  we  see  no  reason  to  find 
fault,  but  to  his  consequence  or  conclusion  as  regards  the  exer- 
cise of  the  authority  of  a  court  of  equity,  we  must  be  permitted 
to  object. 

It  can  not  be  denied  as  a  legal  principle,  that  a  debtor's  equi- 
table estate  in  personal  property  can  not  at  law  be  seized  and 
sold  under  a  fieri  facias.  The  usual  mode  by  which  a  creditor 
pursues  such  interests  of  his  debtor,  and  makes  them  available 
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for  the  payment  of  his  debt,  is  to  issue  a  Ji,  fa,  and  place  it  ia 
the  hands  of  the  sheriff,  and  cause  it  to  be  levied  or  returned, 
thus  showing  that  his  remedy  at  law  has  failed,  by  which  acts 
of  diligence  he  acquires  in  the  eye  of  a  court  of  equity,  a  prior- 
ity of  right,  or  preference  to  the  debtor's  interest  in  the  property, 
from  the  time  his  execution  was  placed  in  the  hands  of  the  sher- 
iff, and  upon  application  to  a  court  of  equity,  he  will  be  per- 
mitted to  come  in  and  redeem  the  prior  incumbrance,  and  have 
a  decree  for  the  sale  of  the  property  thus  disincimibered,  for  the- 
payment  as  well  of  the  amount  of.  the  incumbrance,  as  of  the^ 
execution  debt;  or  as  is  a  more  proper  course  of  proceeding,  he 
will  obtain  a  decree  without  any  clause  of  redemption  for  a  sale^ 
of  the  absolute  property;  first  to  pay  off  the  incimibrance,  and 
then  the  creditor's  execution.  The  property  levied  on  in  tho 
case  under  consideration,  is  wholly  inadequate  to  pay  the  appel- 
lees, the  preferred  creditors'  debt.  The  appellants,  therefore, 
have  no  right  to  ask  a  court  of  equity  to  set  aside  the  proceed- 
ings under  the  execution;  they  have  no  interest  in  the  subject- 
matter;  courts  of  equity  never  interfere  to  set  aside  proceedings 
at  law,  but  at  the  instance  of  those  whose  interests  are  affected 
by  them. 

But  there  is  another  ground  upon  which  such  interference 
should  be  refused.  A  court  of  equity  will  always  ratify  and  con- 
firm that  when  done,  which  as  a  matter  of  course,  if  previously 
applied  to,  it  would  have  ordered  to  be  done.  If  after  the  levy 
and  before  the  sale  under  the  execution  in  question,  the  court 
had  been  called  on  by  the  appellee,  to  decree  the  sale  of  the 
property  seized  under  the  execution,  the  relief  asked  for  would 
have  been  unhesitatingly  granted.  The  sale  then  having  been, 
made  by  the  appropriate  legal  officer,  so  far  from  setting  aside 
the  proceedings  under  the  execution,  the  court  if  applied  to  for 
that  purpose,  had  it  been  necessaiy,  would  have  decreed  the- 
ratification  of  the  sale  which  had  been  made.  Upon  this,  the 
last  point  of  the  appellants,  see  the  cases  of  Venable  and  Mb- 
Donald  v.  The  Bank  of  the  United  States,  2  Pet  107,  and  i&- 
DermvU  v.  Strong,  4  Johns.  Ch.  691. 

The  views  which  we  have  already  expressed  upon  the  points 
raised  by  the  appellants,  render  it  unnecessaiy  for  us  to  examine ' 
or  decide  the  objections  to  several  of  those  points  suggested  by 
the  appellee,  upon  the  pleadings  and  issues,  etc. ,  in  the  cause,  or 
to  determine  the  question  as  to  the  validity  of  the  deed  to  ChajK 
man  and  Erskine,  under  the  statute  of  Elizabeth.    The  decrees 
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of  iho  county  court  in  the  cases  of  Harris  and  Chauncey  ▼.  Al- 
cock,  and  Chapman  and  Ershine  y.  Alcock  et  al.,  are  affirmed  with 
costs  in  this  court  and  the  court  below. 
Decree  affirmed. 


FK4UDULBNT  PuBCHASXB  AcQUiBES  NO  Tttlb  to  goods  poichaaed,  as  against 
the  defraaded  vendor:  Root  v.  French,  28  Am.  Deo.  482,  note  486,  where 
other  cases  on  this  subject  are  collected. 

JiTDoacENT  Meboss  Debt  upon  which  it  is  rendered:  Speed^a  Ex*ra  ▼. 
Harm,  15  Am.  Dec  81,  note. 

Execution  Issued  fob  too  Gbkat  an  Amount:  See  CoUraine  v.  McCdne^ 
24  Am.  Deo.  256,  where  it  was  decided  that  such  an  execution  was  void; 
and  see  note  to  that  case,  page  263»  for  a  discussion  of  this  subjeotb 

Equitablb  Istebbsts  abb  not  Geneballt  Subject  to  Execution:  See 
Martin  v.  Jetvell,  37  Md.  635^  citing  the  principal  case;  Comb*  v.  Young's 
Widow,  26  Am.  Dec.  225,  note  231;  ShtUe  v.  Harder,  24  Id.  427;  Coomha  y. 
Jordan,  22  Id.  236,  note  279;  Blujhfa  Heirs  v.  Banks,  17  Id  136,  note  157; 
Roads  ▼.  Stjmmes,  13  Id.  621,  note  627;  Jackman  v.  Hallock,  Id.  627;  Atkins 
T.  Sawyer,  11  Id.  188,  note  193.  But  see  Punderson  v.  Brown,  2  Id.  53.  The 
principal  case  is  cited  in  Rose  v.  Bevan,  10  Md.  466,  and  in  Myers  ▼.  Amty, 
2L  Id.  305,  to  the  point,  that  although  a  debtor's  equitable  estate  in  personal 
property  can  not  be  seized  and  sold  under  a^.  fa.,  yet  a  creditor  may  file  his 
bill  and  obtain  a  decree  for  the  sale  of  the  property  absolutely,  and  pay  ofl 
the  incumbrances,  and  then  satisfy  his  own  claim;  also  in  Bruce  v.  Levering^ 
23  Id.  296,  to  the  point  that  a  sale  will  not  be  decreed  where  the  party  can 
derive  no  benefit  from  it.  The  principal  case  is  distinguished  in  Furlong  ▼. 
jafmnis,  3  Id.  112. 


Hasdt  v.  Summebs. 

(10  QlLL  MXD  JOBXiOV,  816.] 

Pabtt  hateno  Equrabls  Claixs  has  a  Eight  to  a  diaoovery  under  oath 
from  the  defendant,  to  have  all  the  proofs  on  which  his  claims  depend 
taken  in  due  form  and  submitted  to  the  decision  of  a  court  of  equity, 
and,  if  dissatisfied  with  its  decision,  to  have  it  reviewed  in  the  highest 
appellate  tribunal  in  the  state. 

Couimr  Goubt  can  not  Defbivb  Pabtt  of  such  Bioht,  by  the  summary 
exercise  of  the  powers  specially  delegated  to  it  under  the  act  of  descents. 

Fqjno  thb  Petition  and  Appointment  of  Commissionebs,  under  the  act 
of  descents,  is  an  ex  parte  proceeding,  and  the  proceedings  of  the  county 
court  in  confirming  or  rejecting  their  return  is  summary;  and  neither 
law  nor  custom  requires  the  proofs  exhibited  by  the  parties  to  be  reduced 
to  writing,  or  in  any  way  introduced  into  the  record  of  the  proceedings, 
so  that  an  appeal  to  the  court  of  last  resort,  even  if  permitted,  would  not 
avail  the  appellant. 

County  Coubt  has  no  Poweb  to  Dividb  Real  Estate  of  a  decedent,  ex« 
oept  in  cases  where  the  parties  entitled  can  not  agree  upon  a  division 
thereof. 
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Mere  Covertube  of  One  ot  the  Parties  to  an  Agreement  for  parti> 
Hon  of  real  estate  is  not  sufficient  to  invalidate  it,  where  sach  agreement 
was  made  in  the  presence  of  her  husband,  assented  to  by  him,  consum- 
mated by.an  actual  division,  and  possession  taken  and  held  according  to 
it  for  fourteen  years. 

Actual  Possession  of  Party  is  Sufficient  Intimation  of  his  rights  to 
put  a  purchaser  upon  inquiry  as  to  the  nature  of  such  possession,  and 
where  he  neglects  to  make  it,  equity  charges  him  with  the  consequences 
of  a  knowledge  of  the  title. 

Allegations  of  Answer,  on  Motion  to  Dissolve  Injunotiox,  can  be  re- 
garded only  so  far  as  they  are  responsive  to  the  bilL 

Appeal  from  the  court  of  chancery.  James  C.  Summers  and 
Mary  his  wife  filed  their  bill  in  which  they  alleged:  that  Jona- 
than Hardy  died  intestate,  leaving  the  said  Mary  and  Anne 
Hardy,  his  only  daughters  and  heirs  at  law;  that  he  died  seised 
of  real  and  personal  property,  which  he  had  frequently  declared 
that  he  would  dispose  of  by  last  will  in  a  certain  manner  de- 
scribed in  the  bill;  that  he  had  prepared  an  instrument  in  the 
nature  of  a  last  will  conforming  to  those  views,  but  died  sud- 
denly without  executing  the  same;  that  after  his  death,  the  com- 
plainants and  Anne  Hardy  met  and  agreed  to  partition  the 
property  in  the  manner  contemplated  by  their  father;  that  the 
property  of  the  deceased  was  accordingly  divided,  and  the  said 
Anne  and  Mary  signed  a  bond,  exhibited  with  the  bill,  binding 
them  respectively  to  abide  by  the  partition;  that  the  said  James 
0.  assented  to  the  execution  of  this  bond  by  his  wife,  and«always 
has  been,  and  now  is,  willing  to  abide  by  its  terms;  that  the  sev- 
eral parties  took  possession  of  the  property  under  such  division 
and  used  the  same;  that  said  James  C.  has  made  many  improve- 
ments on  his  real  estate;  that  said  Anne  Hardy  has  greatly  in- 
jured her  portion  of  the  estate;  that  said  Anne  having  conveyed 
to  one  Thomas  Talburtt  her  right  and  interest  in  the  real  estate 
of  her  said  father,  they  now  pretend  that  said  agreement  is  not 
binding  in  law,  because  it  was  not  reduced  to  writing  nor  signed 
by  the  x)QJ^e8  to  be  charged  thereby,  or  some  person  thereto 
lawfully  authorized,  and  that  the  bond  executed,  as  stated  above, 
is  of  no  force  in  law,  because  it  was  not  signed  by  the  said  James 
C  Summers.  The  complainants  insist  that  the  agreement  is 
binding,  and  that  Talburtt  purchased  with  full  notice  thereof; 
that  he  took  possession  of  the  part  allotted  to  said  Anne,  and 
asked  complainants  to  convey  the  same  to  him,  which  they  agreed 
to  do;  yet  the  said  Thomas  did,  on  the  seventeenth  day  of  No- 
vember, 1836,  apply  by  petition  to  Prince  George's  couniy  court 
for  a  commission  to  divide  or  value  the  real  estate  of  the  said 
Jonathan  Hardy,  which  being  granted,  the  commissioners  therein 
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appointed  divided  the  said  real  estate,  by  allotting  to  the  said 
Thomas  that  part  of  the  same  which  had  been  taken  and  held 
by  the  complainants,  with  the  exception  of  about  twelve  acres, 
and  allotting  those  twelve  acres,  and  that  part  of  the  said  estate 
which  was  formally  taken  and  held  by  said  Anne,  to  the  com* 
plainants;  that  the  report  of  the  commissioners  was  ratified  and 
confirmed  by  the  court,  notwithstanding  the  objection  of  the 
complainants,  and  complainants  are  now  in  danger  of  being 
turned  out  of  possession  of  their  said  land,  which  the  said 
Thomas  threatens.  Prayer  for  general  relief,  and  an  injunction 
to  restrain  said  Anne  Hardy  and  Thomas  Talburtt  from  interfer- 
ing with  or  entering  upon  the  said  real  estate  held  by  the  com- 
plainants. The  answer  of  Talburtt  admitted  his  knowledge  of 
the  bond  filed  with  the  bill,  but  alleged  that  he  was  informed  by 
the  said  Anne  that  the  said  James  C.  Summers  told  her,  that 
unless  she  entered  into  said  agreement  she  would  receive  no  part 
of  said  estate;  it  denied  the  alleged  improvements  of  Summers' 
part,  and  also  the  damage  to  Anne's  part  of  the  estate.  He  de- 
nied that  he  knew  anything  of  the  division  of  the  property  at 
the  time  of  his  purchase.  The  answer  of  Anne  Hardy  admitted 
her  father's  intention  to  give  his  property  to  her  and  her  sister; 
she  admitted  that,  ignorant  of  her  rights,  she  consented  to  a 
division;  that  she  executed  the  bond  filed  with  the  bill,  being 
ignorant  of  its  contents;  that  said  James  C.  told  her  that  if  she 
did  not  execute  it  she  would  get  no  portion  of  her  father's  estate; 
that  considering  herself  at  his  mercy  she  signed  the  bond;  that 
the  said  Mary  did  not  execute  the  same  voluntarily,  but  veas 
forced  to  sign  it,  as  she  believes,  by  the  cruel  treatment  of  her 
husband.  At  July  term,  1838,  there  was  a  motion  to  dissolve 
the  injunction  on  the  bill  and  answers,  which  being  overruled, 
the  defendants  appealed. 

Pratt  and  Alexander,  for  the  appellants. 

Johnson,  for  the  appellees. 

By  Court,  Dorset,  J.  It  is  insisted  that  the  grounds  for  equi- 
table relief,  as  set  forth  in  the  bill  of  complaint,  were,  hereto- 
fore, and  finally  adjudicated  by  Prince  G-eorge's  county  court  in 
the  proceedings  therein,  under  the  act  of  descents,  for  the  divis- 
ion of  the  real  estate  of  Jonathan  Hardy,  between  Talburtt,  the 
grantee  of  Anne  Hardy,  and  Mary  Summers  and  her  husband; 
and  that  such  adjudication  is  a  bar  to  the  relief  now  prayed  for. 
The  case  set  forth  in  the  complainants'  bill  is  one  in  which  6 
court  of  equify  only  is  competent  to  grant  the  appropriate  relief. 
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If  the  &ct8  stated  in  the  bill  be  true,  the  relief  asked  for  could 
not  be  denied.  Whether  these  facts  be  true  or  false,  it  is  the 
province  of  a  court  of  chancery  to  decide  upon  proofs  regularly 
before  it,  in  a  cause  conducted  according  to  the  forms  of  equity 
proceedings. 

The  complainants,  bafore  their  equitable  claims  could  be  defi- 
nitely decided,  had  a  right  to  a  discovery  on  oath  by  the  defend- 
ants, and  to  have  all  the  proofs  on  which  those  claims  depended 
taken  in  due  form  and  submitted  to  the  decision  of  a  court  of 
equity,  and,  if  aggrieved  by  its  decision,  to  have  it  reviewed  in 
the  highest  appellate  tribunal  of  the  state,  upon  a  full  record  of  all 
the  proofs  and  proceedings  in  the  cause.  Of  these  rights  Prince 
George's  county  court  could  not  deprive  them,  by  the  summary 
exercise  of  the  powers  specially  delegated  to  it  under  the  act  of 
descents.  To  permit  it  to  do  so,  would  be  an  unheard-of  inno- 
vation on  the  long-established  forms  of  litigation  in  equity;  would 
deprive  the  complainants  of  their  right  to  purge  the  consciences 
of  the  defendants,  or  to  bring  their  entire  case,  upon  its  merits,  for 
trial  before  an  appellate  tribunal,  or  to  have  any  adjudication 
thereon  by  the  court  of  appeal.  Under  the  act  of  descents,  the  fil- 
ing the  petition,  and  appointment  of  the  commissioners,  is  an  eo; 
parte  proceeding,  and  the  proceedings  of  the  county  court  in  de- 
termining on  the  confirmation  or  rejection  of  the  return  of  the 
commissioners,  are  simmiaiy  in  their  nature,  and  no  law  requires, 
nor  is  it  customary  for  the  court  to  direct,  that  the  proofs  exhib- 
ited by  the  parties,  should  be  reduced  to  writing,  or  in  any  way 
introduced  into  the  record  of  the  proceedings  before  it.  An  ap- 
peal under  such  circumstances  could  not  avail  the  appellant,  even 
if  permitted,  in  the  court  of  last  resort. 

But  there  is  another  reason  why  the  chancery  court  should  not 
be  thus  abruptly  arrested  in  the  prosecution  of  this  suit  on  the 
ground  of  a  prior  adjudication  in  Prince  George's  county  court; 
and  that  is,  that  if  the  allegations  in  the  bill  be  true,  the  alleged 
prior  adjudication  is  a  nullity,  being  a  proceeding  coram  nonju^ 
dice;  the  act  of  descents  only  giving  power  to  the  county  courts 
to  divide  the  real  estate  of  a  deceased  person,  where  the  parties 
entitled  to  the  deceased's  estate  can  not  agree  upon  the  division 
thereof.  The  principle  of  res  adjwdicata,  therefore,  on  the  pres- 
ent appeal,  interposes  no  obstacle  to  the  continuance  of  the  in- 
junction issued  in  this  cause. 

The  next  in  its  proper  order,  of  the  reasons  assigned  for  the 
reversal  of  the  chancellor's  orders  continuing  the  injunction  is,  bo- 
cause  the  agreement  set  out  in  the  bill  being  made  with  Mary  Sum- 
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merSy  a  nuuried  woman,  is  not  binding  upon  Anne  Hardy.  The 
agreement,  as  charged  in  the  bill  and  not  denied  in  the  answer, 
was  made  in  the  presence  of  the  husband  and  assented  to  by  him» 
and  according  to  the  statements  in  the  bUl,  as  admitted  or  not 
denied  in  the  answers,  the  agreement  was  consummated  by  an 
actual  division  of  the  real  estate  of  the  deceased  between  the 
sLsters,  each  taking  possession,  and  holding  according  to  such 
diTision,  for  at  least  fourteen  years.  The  complainants  still 
hold  under  such  division  the  portion  assigned  them;  Anne  held 
her  share  till  she  conveyed  to  Talburtt,  and  after  such  convey- 
ance he  took  possession  of  Anne's  part,  and  offered  to  execute 
conveyances  between  himself  and  the  complainants,  conformably 
to  the  partition  which  had  been  made.  We  know  of  no  principle, 
either  of  law  or  equity,  under  the  circumstances,  in  which  it  was 
made,  that  would  invalidate  the  agreement,  simply  on  the  ground 
of  the  coverture  of  one  of  the  parties.  As  authorities  for  a  contnuy 
doctrine,  see  Baxter  v.  Smith,  6  Binn.  427;  Bamsf other  et  oZ., 
Executor  of  Moffat,  v.  Jordan  et  ai.,2  Doug.  452;  Thos.  Co.,  tit. 
153,  and  Bowyer  v.  Peake,  2  Freem.  215.  To  refuse  relief  in  the 
case  before  us  on  this  ground  only,  would  be  against  all  equity 
and  conscience. 

The  next  reason  assigned  for  the  reversal  of  the  chancellors 
order  is,  that  the  defendant  Talburtt  is  a  bona  fide  purchaser 
without  notice  of  the  agreement  entered  into  by  Anne  and  her 
sister,  or  the  proceedings  under  it,  and  as  such,  must  be  pro- 
tected in  a  court  of  equity  against  such  agreement  and  proceed- 
ings. But  this  defense,  if  properly  pleaded,  could  not  avail  the 
defendant  Talburtt.  The  actual  possession  of  the  complainants,, 
according  to  the  agreement  and  division  under  it,  is  a  sufficient 
intimation  of  their  rights,  to  have  put  Talburtt  upon  an  inquiiy 
into  their  nature,  and  failing  to  make  it,  he  is  in  equity  vested 
with  all  the  consequences  of  a  knowledge  of  their  title. 

The  only  remaining  question  to  be  considered  is,  has  the  equity 
of  the  bill  been  sworn  away  by  the  statements  in  the  answersT 
We  are  clearly  of  opinion  that  it  has  not;;  most  of  the  material 
facts  constituting  the  complainant's  equity,  have  been  admitted,, 
or  not  denied  by  the  answers.  As  far  as  the  statements  con- 
tained in  the  answers  are  responsive  to  the  chaiges  in  the  bill,, 
the  complainants'  equity  remains  wholly  imimpaired.  The  mat- 
ters in  avoidance,  relied  on  in  the  answers,  which,  when  put  in 
issue,  if  proved,  might  strip  the  complainants  of  all  claim  to  relief, 
not  being  responsive  to  the  bill,  can  not,  in  this  stage  of  the 
cause,  be  relied  on  by  the  defendant,  as  groimds  for  the  dissolu- 
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iion  of  the  injunction.     The  orders  of  the  chancellor  continuing 
the  injunction  are  a£5nned,  with  costs. 
Orders  affirmed. 


DisoovXRT,  WHEN  Pabtt  ENTITLED  TO:  See  SHnntT  y.  Judaon^  21  Am. 
Dec.  691;  Wolf  ▼.  Wolf's  Executor,  18  Id.  313;  Middletown  Bank  v.  Euas,  8 
Id.  164. 

Possession  is  Sufficiznt  Intimation  of  poeseesor's  right  to  put  a  pnr- 
chasor  upon  inquiry:  Baynard  v.  Norria,  6  Qill,  468,  483;  and  Price  v. 
McDonald,  I  Md.  403,  citing  the  principal  case;  Johnttion  ▼.  Olajicy,  28  Am. 
Dec.  45,  and  note  51,  where  other  oases  on  this  subject  are  collected.  The 
principal  case  is  cited  in  Hamilton  v.  IVhitridge,  11  Md.  128,  143,  to  the  point 
that  an  injunction  will  not  be  dissolved  on  motion,  if  the  bUl  shows  an 
eqnity  and  the  answer  does  not  deny  such  equity. 


FowLEB  V.  Lee. 

[10  Gill  axd  Johmboh.  S58.] 

Judoment  by  Default  against  a  Sheriff  for  not  returning  an  execution 
within  the  time  limited  by  the  court,  has  by  the  act  of  1704,  o.  54,  sec.  1, 
the  same  effect,  operation,  .and  validity  as  a  judgment  on  the  verdict  of  a 
jury. 

JtTDOMENT  against  SHERIFF  FOB  NOT  BeTVBNINO  EXECUTION  wiU  not  be 

enjoined  merely  because  the  judgment  debtor  has  obtained  an  injunction 
to  stay  proceedings  on  the  judgment  upon  which  such  execution  issued; 
and  where  the  sheriff  applies  for  an  injunction  against  the  judgment 
against  himself,  the  court  may  inquire  into  the  grounds  on  which  the 
debtor  obtained  the  first  injunction. 

CouBT  OF  EQumr  will  not  Abkbst  Exboution  of  the  judgment  against  the 
sheriff  unless  it  would  be  unjust  and  unconscientious  to  enforce  it. 

MiaooNDUCT  OF  Sheriff  in  Falselt  Bbtubning  service  of  a  writ  which  he 
never  served,  is  not  of  itself  sufficient  ground  for  setting  aside  the  judg- 
ment founded  upon  such  false  return. 

Unauthorized  Appearance  of  Attorney,  and  oonfeBsion  of  judgment  by 
him,  is  not  sufficient  ground  for  impeaching  such  judgment  in  a  court  of 
equity. 

Courts  of  Chancery  do  not  Interfebb  with  Judgments  at  law,  except  to 
prevent  fraud,  or  to  relieve  from  gross  injustice;  and  they  never  grant  an 
injunction  merely  for  the  correction  of  irregularities  in  legal  proceedings. 

Party  Seeking  to  Enjoin  a  Judguent  on  the  ground  that  he  can  not  safely 
pay  it,  should  file  a  bill  of  interpleader  against  the  person  who  appears 
to  be  entitled,  and  pay  the  money  into  court  for  the  person  who  shows 
his  right  to  receive  it. 

Appeal  from  the  court  of  chai^cery.  Samuel  Fowler  filed  hia 
bill  in  1839,  alleging,  that  at  the  October  term,  1837,  the  execu- 
tors of  James  Fitzgerald,  for  the  use  of  Samuel  P.  Lee,  obtained 
a  judgment  at  law  against  G-eoige  Semmes;  that  a  writ  of  /i.  /a. 
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was  issued  apon  this  judgment,  dixeoted  to  said  Fowler,  who 
was  then  high  sheriff;  .that  a  year  after  Fowler  was  laid  under  a 
rule  to  return  the  writ  of  fi.  fa,^  and  a  judgment  by  default  was 
obtained  against  him;  that  shortly  after  the  rendition  of  this 
judgment  Semmes  filed  a  bill  against  Lee,  in  which  he  pray«»d 
that  Lee  might  be  enjoined  from  enforoing  the  judgment  of 
Fitzgerald's  executors  against  him;  that  an  injunction  was 
granted,  by  which  Fowler  was  enjoined  from  making  the  money 
on  the^.  fa.  aforesaid;  that  by  the  adjournment  of  the  law  term 
of  the  court  the  complainant  was  prevented  from  having  the 
judgment  by  default  against  him  stricken  out;  that  he  is  in- 
formed and  believes  that  Lee  intends  to  issue  execution  on  said 
judgment  by  default,  although  the  complainant  is  prohibited  by 
said  injunction  from  mftTring  the  money  on  the  Ji,  fa.  Prayer 
for  an  injunction  forbidding  execution  on  the  judgment  by  de- 
fault so  long  as  the  injunction  on  the  original  judgment  remains. 
The  bill  was  filed  on  the  equity  side  of  Prince  George's  couniy 
court,  and  the  cause  was  afterwards  duly  transmitted  to  the  court 
of  chancery,  where,  on  the  thirtieth  of  April,  1839,  the  chancel- 
lor, on  the  motion  of  defendant  Lee,  dissolved  the  injunction, 
and  the  plaintiff,  by  permission,  apppealed  to  this  court* 

JlexaTider,  for  the  appellant. 

Magnider  and  Johnson,  for  the  appellee. 

By  Court,  Dobsey,  J.  The  provisions  of  the  act  of  1794,  c. 
54,  sec.  1,  are  so  explicit,  as  to  leave  no  room  for  doubt  or  spec- 
ulation as  to  the  character  and  efficacy  of  a  judgment  by  de- 
fault, rendered  against  a  sheriff  for  not  returning  an  execution 
within  the  time  limited  by  rule  of  court  for  that  purpose.  In 
the  language  of  the  act  of  assembly,  it  shall  have  the  same  effect, 
operation,  and  validity,  as  any  judgment  rendered  upon  any 
verdict  of  a  jury.  Suppose  that,  in  this  case,  instead  of  a  judg- 
ment by  default,  it  had  been  a  judgment  rendered  on  the  verdict 
of  a  jury,  in  a  suit  brought  against  the  sheriff  for  neglect  of  duty 
in  not  returning  the  execution;  would  it  follow  as  a  necessaiy 
consequence  (as  it  has  been  insisted),  that  if  an  injunction  should 
subsequentiy  be  obtained  by  the  debtor  against  the  sheriff  and 
judgment  creditor,  that  the  judgment  against  the  sheriff  must, 
also,  be  enjoined,  and  that  in  awarding  an  injunction  on  the 
judgment  against  the  sheriff,  you  are  not  penuitted  to  examine 
into  the  causes,  the  sufficiency  or  insufficiency  of  the  grounds, 
on  which  the  debtor  obtained  the  first  injunction  ? 

A  proposition  so  broad,  and  inconsistent  with  the  design  of 
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the  act  of  assembly,  con  not  be  sustained.  If  it  were,  it  would 
follow,  thit  if  the  basis  of  the  debtor's  injunction  were  wholly 
insufficient  to  have  justified  its  issue,  and  could  by  no  possibil- 
ity be,  in  equiiy,  a  ground  for  impairing  the  efficacy  of  the  judg- 
ment against  the  sheriff;  nay,  if  it  were  even  the  receipt  of  the 
amount  of  the  execution  by  the  sheriff  himself,  the  judgment 
against  the  sheriff  must  notwithstanding  be  enjoined,  and  con- 
tinue so  enjoined,  as  long  as  the  original  injunction  remained  in 
force,  even  though  it  were  made  perpetual,  upon  the  very  ground 
that  the  sheriff  had  received  under  the  execution  the  whole 
amount  for  which  the  creditor  had  obtained  a  judgment  against 
him.  If  you  can  not  look  into  the  debtor's  bill  to  see  tho 
ground  upon  which  the  original  injunction  issued,  so  neither 
can  you  look  into  it,  to  see  the  ground  upon  which  it  has  been 
perpetrated.  We  do  not  think  that  the  proceedings  on  the 
debtor's  bill  can  work  that  estoppel,  or  have  that  conclusire 
effect,  which  has  been  ascribed  to  them,  as  between  the  parties 
litigant  in  this  case.  As  to  ihem^.tiiej  axe  res  inter  alios  acta, 
open  to  examination,  and  further  than  is  consistent  with  equiiy 
and  conscience,  conclusive  upon  none  of  the  rights  of  the  par- 
ties in  this  cause. 

A  court  of  equity  ought  not  to  arrest  the  execution  of  the 
judgment  against  the  sheriff;  unless  it  appears,  that  it  would  be 
unjust  and  unconscientious  to  enforce  it.  Whether  it  be  so  or 
not,  depends  upon  the  facts  set  forth  in  the  appellant's  bill  of 
complaint:  his  equity  must  be  shown  by  his  bill,  or  he  is  enti- 
tled to  no  relief.  His  liability  at  law  is  absolute  and  complete, 
and  the  legi^  rights  of  the  appellee  con  not  be  interfered  with, 
unless  it  be  satisfactorily  shown  that  justice  and  conscience  de- 
mand such  interference.  The  inquiry  then  necessarily  presents 
itself — ^what  are  the  grounds  of  equity  set  forth  in  the  debtor's 
injunction  bill  ?  He  admits  the  execution  of  the  single  bill,  on 
which  judgment  was  rendered  against  him — does  not  even  inti- 
mate that  any  portion  of  it  has  ever  been  paid,  or  in  any  manner 
discharged,  or  make  any  statement  to  show,  that  either  at  law 
or  in  equity,  he  should  be  exempt  from  his  obligation  to  pay  it. 
But  he  states  that,  in  executing  the  single  bill  (which  is  joint 
and  several),  he  was  the  security  of  one  Geoige  Harbin,  who 
gave  the  same  to  George  B.  and  John  Fitzgerald,  executors  of 
Jane  Fitzgerald,  for  property  by  him  purchased  at  the  sale  of 
her  estate;  that  George  R.  and  John  Fitzgerald  have  been  long 
since  dead,  without  having  instituted  any  legal  proceedings  on 
said  single  bill,  and  that  no  further  administration  has  been 
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granted  on  Che  estate  of  Jane  Fitzgerald;  that  no  snit  was  ever 
institated  on  the  single  bill  against  said  Harbin.  That  some 
time  after  the  death  of  the  said  executors,  Samuel  Philip  Lee» 
one  of  the  heirs  and  legal  representatiyes  of  said  Jane  Fitzger- 
ald, having  obtained  possession  of  said  single  bill,  instituted 
suit  thereon  in  Prince  Gtoozge's  cotiniy  court  against  Semmes 
the  debtor,  and  obtained  judgment  against  him;  that  he  had  no 
knowledge  of  the  said  suit  tmtil  judgment  was  rendered  against 
him.  ''That  he  was  neyer  served  with  any  process  bj  the 
sheriff  of  Prince  George's  couniy,  or  either  of  his  deputies,  com- 
manding him  to  appear  and  defend  said  suit,  in  consequence 
whereof  judgment  was  obtained  against  him  by  means  of  fraud 
and  surprise."  These  are  the  facts  in  Semmes'  bill,  upon  which 
he  calls  upon  Prince  George's  county  court  perpetually  to  en- 
join the  judgment  rendered  against  him. 

It  is  true  he  asserts,  as  an  inference,  that  the  judgment  against 
him  was  obtained  by  fraud  and  surprise,  because  no  process  was 
served  upon  him,  commanding  him  to  appear  and  defend  the 
suit;  but  such  an  inference  is  not  the  necessaiy  result  of  the  facts 
from  which  he  has  deduced  it.  The  copy  of  the  judgment  which 
he  has  exhibited,  shows,  either,  that  he  appeared  to  the  suit  in 
proper  person,  or  by  attorney,  as  the  judgment  was  rendered  by 
confession  or  by  default.  It  does  not  allege,  that  there  was  any 
fraudulent  concert  or  combination  between  Lee  and  the  sheriff, 
and  the  attorney  (if  any)  who  appeared  for  him  in  Prince  Greorge'fi 
county  court.  The  sheriff  may  have  returned  the  writ,  cepi, 
though  never  served,  without  being  guilty  of  fraud.  If  so,  he 
is  liable  in  damages  for  his  false  return  to  the  party  aggrieved; 
but.  such  official  misconduct  of  itself,  alone,  forms  no  ground 
for  setting  aside  the  judgment  in  the  cause.  An  attorney  may, 
without  instructions,  have  entered  a  voluntary  appearance  upon 
a  non  est,  or  appeared  to  a  writ  thus  returned  by  a  sheriff,  and 
confessed  a  judgment  without  being  guilty  of  fraud,  or  solely, 
on  the  ground  of  such  misconduct,  subjecting  the  judgment  to 
impeachment  in  a  court  of  equity.  If  the  attorney  has  acted 
without  authority,  he  is  answerable  to  his  principal  for  the  con- 
sequence of  his  acts.  It  is  not  alleged,  that  by  reason  of  the 
rendition  of  this  judgment,  Semmes  has  been  rendered  liable 
for  the  payment  of  a  debt,  which,  ex  aquo,  and  bono,  he  is  not 
bound  to  pay;  that  he  was  deprived  of  an  opportunity  of  mak- 
ing a  meritorious  defense  to  the  action,  which  he  would  have 
made,  if  apprised  of  its  pendency;  or  that  if  the  judgment  were 
now  opened,  that  he  has  any  such  defense  to  make. 
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Courts  of  chancezy  do  not  lightly  interfere  with  judgments  at 
law.  It  is  only  for  the  prerention  of  fraud,  or  to  relieye  from 
Bubsteuatial  injury  or  gross  injustice,  that  its  high  and  extraordi- 
naiy  power  of  interference  by  injunction  is  ever  resorted  to.  It 
is  never  exerted  merely  for  the  correction  of  informalities  or 
irregularities  in  legal  or  judicial  proceedings.  He  who  seeks  to 
avail  himself  of  such  defects,  must  prosecute  his  remedies  at 
law;  from  a  court  of  equity  he  can  receive  no  countenance.  A 
court  of  chancery,  too,  looks  well  to  the  consequences  of  its 
acts,  and  the  case  must  indeed  be  a  strong  one,  which  would  in- 
duce it  to  nullify  a  judgment  at  law,  and  thus,  as  here,  put  it  in 
the  power  of  a  debtor  to  plead  the  statute  of  limitations  to  a 
debt,  which  he  does  not  deny  to  be  justly  due. 

But  suppose  a  court  of  equity  would  relieve  against  a  judg- 
ment rendered  under  the  circumstances  before  mentioned;  upon 
what  terms  woiild  relief  be  granted?  "  He  who  seeks  equity 
must  do  equity,"  is  a  maxim  almost  as  old  as  {he  tribunal  to 
which  it  applies.  To  obtain  relief  by  injunction  against  this 
judgment,  Senmies  should  by  his  bill  have  offered  to  do  equity, 
by  paying  into  court  the  debt  which,  by  his  own  statements,  he 
had  shown  himself  in  honor  and  in  conscience  under  an  obliga- 
tion to  pay.  It  may  be  said  that  Semmes  could  not  safely  have 
paid  the  debt  for  which  the  judgment  was  rendered;  that  he 
migbt  again  be  compelled  to  pay  the  same  debt  to  the  legal  rep- 
resentatives of  George  E.  or  John  Fitzgerald.  If  such  was  his 
apprehension,  he  has  not  relied  on  it,  as  a  groimd  of  relief;  and 
if  he  had,  it  was  his  duty  to  have  £led  a  bill  of  interpleader 
against  such  representatives  and  the  appellee,  and  paid  the  debt 
into  court,  to  be  held  for  the  benefit  of  the  party  showing,  his 
right  to  receive  it. 

It  appearing  to  us,  therefore,  that  there  was  no  foundation  for 
issuing  the  injunction  on  Semmes'  bill;  and  that  there  is  nothing 
against  conscience  and  equity  in  enforcing  the  judgment  against 
the  appellant,  rendered  under  the  aet  of  1794,  c.  54,  we  think 
the  chancellor  was  right  in  dissolving  the  injunction  issued  in 
this  case  by  the  county  court,  and  therefore  affirm  his  order 
passed  for  that  purpose. 

Order  affirmed. 


Judgment  Basxd  on  False  Beturn  or  Sbbvzcb  or  Process:  See  Taylor 
▼.  Lewis,  19  Am.  Dec.  135  and  note  137,  where  this  subject  is  folly  diacoaaed. 
Bee  also  Stiwion  t.  i^noto,  25  Id.  238,  note  239. 

Unauthorized  Appearance  of  Attorney,  Judokent  in  Cass  of:  See 
Toum  of  St,  Albnna  v.  Busli,  23  Am.  Deo.  246.    The  principal  case  is  cited  in 
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McCantley  v.  SUOe^  21  Md.  569,  to  the  point  tlukt  when  an  attomey't  appear- 
ance is  entered  it  is  presumed  to  be  done  by  the  authority  of  his  principal, 
and  whatever  is  done  in  the  progress  of  the  cause  is  esteemed  the  act  of  and 
binding  upon  the  client. 

COUBTS  OF  EQUmr  do  not  LiOHTLT  InTERFKBB  with  JuDOMENTS  at  liAWt 

WindwaH  T.  AUm,  13  Md.  200;  Boyd  v.  C.  Jt  O.  C.  Co.,  17  Id.  211;  Chap- 
peU  Y.  Cox,  18  Id.  619;  Gregory  v.  Ford,  14  Gal.  142,  all  citing  the  principal 
case  See  also  Haughy  v.  JStrang,  27  Am.  Dec.  648,  and  note  650,  where  other 
are  collected;  also  NemU  v.  GUUspie,  26  Id.  696. 


Stone  v.  Magbudeb. 

[10  OnJ.  AVD  J0BSS03I,  883.] 

ALstacbxest  has  no  Validity,  under  the  act  of  1795,  c.  56^  unless  there 
be  issued  with  it  a  capias  against  the  defendant,  and  a  declaration  or 
short  note  stating  the  plaintiff's  cause  of  action  be  filed,  and  a  copy 
thereof  sent  with  the  writ,  to  be  set  up  by  the  sheriff  at  the  court-houso 
door. 

Gasnishee  hat  Kaise  the  Objection  that  the  capias  was  not  issued,  nor 
the  short  note  set  up,  as  required  by  the  statute;  and  he  may  do  so  even 
after  he  has  pleaded  to  the  attachment  and  issue  has  been  joined  on  his 
pleas. 

Judgment  in  the  Countt  Court  will  be  Asre.sted  for  any  substantial 
defect  in  the  proceedings  by  attachment  imder  this  law. 

Appeal  from  Prince  George's  county  court.  This  was  a  pro- 
ceeding by  attachment,  and  after  issue  was  joined  on  the  pleas 
of  non  assumpsit  and  nulla  bona,  the  garnishee  moved  to  quash 
the  writ  of  attachment.  The  court  granted  the  motion,  and  the 
plaintiffs  appealed.    The  other  facts  are  stated  in  the  opinion. 

Praii  and  Alexander,  for  the  appellants. 

Hagruder,  for  the  appellees. 

By  Court,  Abcheb,  J.  The  court  below  on  motion  of  the 
garnishees,  quashed  the  attachment  issued  in  this  case.  Several 
matters  have  been  adverted  to  as  irregularities  in  the  proceed- 
ings, all  of  which  it  is  not  necessary  for  us  to  examine,  but  we 
shall  advert  only  to  one,  which  we  consider  as  clearly  fatal  to 
the  attachment. 

It  appears  from  the  record  that  the  attachment  issued  on  the 
eighth  day  of  May,  1837,  that  no  capias  was  issued  against  the 
defendant  until  the  twenty-eighth  of  June,  1837;  and  that  the 
short  note  on  the  same  day  was  made,  and  sent  with  the  writ  to 
the  sheriff,  to  be  set  up  at  the  court-house  door.  The  act  of 
assembly  of  1795,  c.  56,  in  its  third  section  declares  that,  upon 
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fhe  issoing  of  eyezy  attachment,  there  shall  be  therewith  issued, 
a  writ  of  capias  ad  respondendum^  against  the  defendant,  and  a 
declaration  or  short  note,  expressing  the  plaintifiTs  cause  of  ac- 
tion,'shall  moreover  be  filed  and  a  copy  thereof  sent  with  the 
writ,  to  be  set  up  at  the  court-house  door  by  the  sheriff.  By 
the  plain  and  obvious  construction  of  this  section,  the  attach- 
ment per  se  would  have  no  validiiy ;  it  must  always  be  attended 
with  a  capias  and  short  note.  In  the  language  of  the  law,  the 
capias  is  to  be  issued  therewith,  and  a  copy  of  the  short  note  is 
to  be  sent  with  the  capias. 

There  is  nothing  in  the  reason  of  the  law,  or  the  objects  which 
the  legislature  had  in  view,  to  incline  us  to  give  it  a  different 
construction;  on  the  contrary,  everything  to  induce  us  to  adhere 
to  its  literal  and  obvious  import.  The  design  of  the  law  was,  to 
bring  in  the  defendant  that  he  might  appear  to  the  action;  and 
to  accomplish  this  object,  his  goods  are  seized,  a  capias  goes  for 
his  arrest,  and  a  note  is  set  up  in  a  place  calculated  to  give  it 
publiciiy,  displaying  the  cause  of  action,  that  the  defendant 
may  have  notice  of  the  proceeding  against  him.  As  the  design 
of  the  latter  was  notice  to  the  defendant,  it  would  seem  to  be 
important  that  it  should  be  cotemporaneous  with  the  attach- 
ment; that  as  great  a  time  as  possible  should  be  allowed  him  to 
obtain  information  of  the  proceeding.  If  the  sending  out  the 
short  note  may  be  delayed  as  was  done  in  this  case,  five  or  six 
weeks,  why  may  it  not  be  postponed  until  the  day  before  the 
condemnation  ?  If  we  depart  from  the  time  prescribed  by  the  law, 
there  could  be  no  limitation  of  time  for  sending  it  out,  short  of 
the  period  of  condemnation.  The  result  would  be,  that  the 
design  of  the  legislature  in  giving  notice  wotdd  be  entirely 
defeated. 

There  can  be  no  doubt  of  the  ability  of  the  garnishee  to  take 
this  objection.  He  is  a  party  to  the  attachment,  and  could  at 
all  times  plead  to  it  or  object  to  its  illegality  or  irregularity;  and 
if  by  the  act  of  1795,  c.  56,  the  capias  and  short  note  be  nec- 
essary, as  we  believe  they  are,  to  give  validity  to  the  attachment, 
it  is  proper  that  he  should  have  the  power,  as  well  to  present 
this  objection  to  the  court,  as  any  other  irregularity  upon  the 
face  of  the  attachment  itself.  It  was  said  by  the  general  court 
that,  for  any  apparent  defect  in  the  proceeding  by  attachment, 
the  attachment  may  be  quashed  upon  suggestion  of  such  defect 
to  the  court,  either  by  the  defendant  himself  or  a  third  person, 
claiming  an  interest  in  the  property  attached :  Campbell  v.  JVbrm,* 

1.  Campbell  t.  Mprrit, 
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3  Hai.  &  M.  562.  The  practice  has  constantly  oonfonned  to 
this  doctrine. 

It  has  been  supposed  in  the  argument  of  the  appellants'  coun- 
sel, that  as  the  garnishee  had  pleaded  to  the  attachment,  and 
issue  was  joined  on  the  pleas  of  non  asswmpsU  and  nuOa  hona^ 
and  as  a  motion  to  strike  out  the  plea  of  limitations  had  been 
made,  which  was  undisposed  of  by  the  court,  the  motion  to 
quash  came  too  late.  Authorities  have  been  cited  to  show,  that 
applications  to  set  aside  proceedings  should  be  taken  early,  and 
that  the  party  intending  to  make  such  application,  if  he  take 
any  steps,  can  not  afterwards  take  advantage  of  such  irregular- 
ity. As  a  general  proposition,  however  true  this  may  be,  it 
does  not  apply  to  the  case  before  the  court.  It  is  said  in  5  Har. 
&  J.  132,^  ''  that  where  the  proceedings  are  particularly  described 
by  a  statute  made  on  the  subject,  that  course  of  procedure,  so 
described,  must  on  the  face  of  the  record  appear  to  have  been, 
if  not  literally,  at  least  substantially,  complied  with."  This  was 
said,  too,  in  a  case  of  attachment  tmder  the  law  of  1795,  c.  56, 
after  the  case  had  been  tried  on  issues  in  the  county  court. 

In  the  case  of  Prentiss  and  Carter,  Oamishees  of  Story,  v.  Oray, 

4  Har.  &  J.  192,  the  court  of  appeals  reversed  the  judgment  of 
the  coimty  court  after  a  trial  on  issues,  for  irregularity  in  the 
proceedings  upon  which  the  attachment  was  f  otmded.  For  any 
substantial  defect  in  the  proceedings  by  attachment  under  this 
law,  the  judgment  in  the  county  court  would,  on  motion,  be 
arrested;  and  the  motion  to  quash  should  be  heard  at  any  stage 
of  the  proceedings,  for  if  founded  on  proper  reasons,  it  would 
render  nugatory  all  proceedings  which  might  be  had  in  the  trial 
of  the  merits  of  the  cause. 

We  are  therefore  of  opinion  that  the  motion  to  quash  was 
rightiy  decided  by  the  county  court,  and  affirm  their  judgment. 
Judgment  affirmed. 

Citod  in  Brent  y.  Taylor,  6  Md.  69;  in  OampbeU  v.  WM,  11  Id.  471;  and 
in  Spear  v.  Oriffin,  23  Id.  431,  to  the  point  that  under  the  act  of  1795,  an 
attachment  has  no  force  nnlees  attended  with  the  capku  and  short  note;  in 
LanUklen  v.  Bowie,  2  Id.  338;  in  Howard  y.  Oppenheimer,  25  Id.  366;  and  in 
Everson  y.  Selby,  32  Id.  347,  to  the  point  that  where  a  defect  is  apparent  in  the 
proceedings,  the  attachment  may  be  quashed  on  a  suggestion  to  the  court  by 
the  defendant,  or  by  a  third  person  claiming  an  interest  in  the  property;  and 
in  Barr  y.  Perry,  3  Gill,  318,  to  the  point  that  the  garnishee  is  a  party  to  the 
attachment,  and  can  at  all  times  plead  to  it,  and  object  to  its  illegality  or 
irregularity. 

DxFKKBES  or  Gabkishsb:  See  ffarma^a  Syndics  y.  Lauring,  13  Am.  Deo. 
.339,  and  note  341;  MaUda  y.  Clark,  12  Id.  688. 

L  SU9€r$  Y.  WUton;  S.  0.,  9  Am.  D«o.  497. 
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Jones  v.  Habdesty. 

[10  GXIJi  AXD  JOBHBOH,  404.] 

OBJXonoN  THAT  WITNESS  WAS  EXAMINED  without  Dotioe  being  given  to  th» 
opposite  party,  or  that  a  party  to  the  suit  was  examined  as  a  witness, 
can  not,  since  the  passage  of  the  act  of  1832,  c.  302,  sec.  5,  be  allowed  in 
the  court  of  appeals,  unless  it  appears  from  the  record  that  it  was  raised 
by  way  of  exception  in  the  court  below. 

Answer  of  One  Defendant  is  not  Evidence  against  his  co-defendant,  ixk 
chancery. 

Parol  Evidence  is  not  Admissible  to  prove  the  contents  of  a  written  con- 
tract; but  where  the  written  contract  is  merely  an  act  of  one  of  the  par-^ 
ties  to  a  prior  oral  agreement,  performed  in  execution  thereof,  the  exist- 
ence of  such  written  contract  will  not  exclude  evidence  of  the  oral  agree- 
ment. 

Party  is  not  Permitted  to  Set  up  Statute  of  Frauds  as  a  bar  to  the  spe- 
cific execution  of  a  parol  agreement,  where  he  has  received  a  valuable 
consideration  for  the  performance  of  his  part  of  the  agreement^  although 
it  was  not  to  be  fulfilled  for  more  than  a  year  from  its  date;  courts  of 
equity  regard  such  a  case  as  without  the  purview  of  the  statute. 

Court  of  Eqditt  will  Interfere  by  Injunction  to  restrain  a  party  ffon> 
enforcing  a  legal  right  against  all  equity  and  conscience. 

Statute  op  Frauds  does  not  Apply  to  the  case  of  a  promise  to  a  debtor^ 
founded  upon  a  full  consideration,  to  discharge  a  debt  due  by  such  debtor 
to  a  third  person. 

Declarations  of  a  Party,  wuich  are  Discredited  by  his  own  answer,  are 
not  entitled  to  any  weight  in  the  determination  of  a  case. 

Court  of  Equity  will  not  Refuse  Relief  to  a  Party  against  a  judgment, 
on  the  ground  of  his  not  having  made  his  defense  at  law,  where  the  agree- 
ment upon  which  his  defense  depended  was  void  at  law,  being  within 
the  statute  of  frauds;  or  where  the  defense  rested  upon  matters  done  in 
the  execution  of  an  express  trust. 

Question  of  Variance  between  Allegations  and  Proofs  in  a  cause  caa 
not,  since  the  act  of  1832,  c.  302,  sec.  5,  be  considered  in  the  court  of  ap- 
peals, unless  exceptions  to  the  admissibility  of  the  evidence  or  the  suffi- 
ciency of  the  averments  of  tlie  bill  were  filed  in  the  court  below. 

Assignee  of  Non-negotiable  Cuose  in  Action  takes  it  subject  to  all  the 
legal  and  equitable  defenses  of  the  obligor  or  debtor,  to  which  it  was  sub- 
ject in  the  hands  of  the  assignor. 

All  Property  and  Responsibilities  of  a  Partnership,  by  the  death  of  a 
partner,  devolve  on  the  surviving  partner,  and  in  a  suit  in  relation 
thereto,  the  personal  representative  of  the  deceased  partner  need  not  bs 
made  a  party. 

Appeal  from  the  equity  side  of  Frederick  county  court. 
Joshua  Jones  filed  his  bill  alleging  that  John  B.  Jones  borrowed 
two  thousand  dollars  from  Lucy  Harwood,  and  gave  therefor  his 
note  under  seal,  with  the  complainant  as  secuxijky;  that  John  B. 
Jones,  who  was  in  mercantile  business  in  Baltimore,  became 
largely  indebted;  that  the  firm  of  Samuel  Jones  and  Bichard  S. 
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Hardesiy  had  indorsed  for  him  to  a  considerable  amount,  and 
becoming  alarmed  applied  to  him  for  indemnity;  that  to  quiet 
their  fears  he  gave  to  Samuel  Jones,  acting  partner  of  the  firm 
of  Jones  &  Hardestj,  a  bill  of  sale  of  his  stock  of  goods  and  of 
all  his  other  })ersonal  property;  that  this  bill  of  sale,  though  ab- 
solute on  its  face,  was  designed  as  collateral  security  to  Jones  & 
Hardesty,  to  secure  them  against  any  loss  that  might  happen  to 
them  from  their  indorsements,  and  was  not  to  have  been  recorded 
tintil  it  met  with  the  approbation  of  the  complainant;  that  com- 
plainant  on  hearing  of  this  transaction  became  anzioua  in  refer- 
ence to  his  responsibility  for  J.  B.  Jones,  and  went  to  Baltimore 
to  see  him  in  reference  to  the  matter;  that  J.  B.  Jones  expressed 
great  confidence  in  his  ability  to  meet  all  demands  against  him, 
but  S.  Jones,  of  the  fiirm  of  Jones  &  Hardesty,  placed  the  above- 
mentioned  bill  of  sale  on  the  records  of  Baltimore,  and  then 
pressed  J.  B.  Jones  for  the  transfer  of  his  books,  notes,  and  ac- 
counts, threatening  to  close  up  the  store  under  the  said  bill  of 
sale;  that  complainant  objected  to  this  transfer,  unless  Lucy 
Harwood's  note  should  be  provided  for;  that  S.  Jones  there- 
upon, acting  for  the  firm  of  Jones  &  Hardesty,  promised  that  if 
the  complainant  would  waive  his  objection  to  the  proposed  trans- 
fer of  the  said  books,  notes,  and  accounts,  that  he  would  obli- 
gate himself  to  pay  out  of  the  effects  of  the  said  J.  B.  Jones,  the< 
said  note,  and  that  if  the  effects  of  said  J.  B.  Jones  should  not 
hold  out,  to  pay  his  debts,  the  complainant  should  under  no 
-circumstances  lose  more  than  two  himdred  dollars;  that  the  com- 
plainant, with  this  understanding,  waived  his  objections  to  the 
transfer,  which  was  accordingly  made;  that  it  was  understood 
and  agreed  at  the  time  of  the  transfer  that  the  Harwood  note 
should  be  paid  for  as  soon  as  it  could  be  conveniently  done,  and 
that  Jones  &  Hardesty  were  to  pay  the  accruing  interest  thereon 
imtil  X)aid;  that  complainant  has  been  informed,  and  so  charges, 
that  the  goods  and  other  personal  property,  and  the  debts  due 
to  the  said  J.  B.  Jones  which  passed  into  the  hands  of  Jones  & 
Hardesty,  were  amply  sufficient,  with  proper  management  of  the 
trust  reposed  in  them,  not  only  to  pay  the  amount  for  which 
they  had  indorsed,  and  the  note  of  I^Lrs.  Harwood,  but  all  other 
-debts  of  the  said  J.  B.  Jones;  that  neither  Jones  nor  Hardesty 
lias  executed  the  trust  nor  rendered  any  account  thereof,  though 
frequently  requested  so  to  do;  that  Samuel  Jones  has  since  died, 
and  J.  B.  Jones  has  filed  a  bill  against  Hardesty  and  the  executrix 
of  Samuel  Jones,  alleging  the  said  trust  and  claiming  a  large  bal- 
ance; that  Samuel  Jones  during  his  life-time  regarded  himself 
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as  bound  to  pay  the  Harwood  note,  and  promptly  paid  the  in- 
terest on  it  while  it  remained  in  the  hands  of  Mrs.  Harwood; 
that  Hardesty  himself  had  ]paid  interest  on  it  up  to  August,  1832; 
that  Jones  &  Hardesty  were  also  partners  in  another  firm,  com- 
posed of  themselves  and  one  Dennis  H.  Battee;  thatBattee  pur- 
chased the  interests  of  Jones  and  Hardesty  in  this  firm,  and 
gfave  them  the  said  note  of  Mrs.  Harwood,  his  mother,  which  ho 
had  obtained  from  her,  in  part  payment  of  their  interests;  thai 
by  reason  of  the  existence  of  the  foregoij^g  facts,  the  note  of 
Mrs.  Harwood  was,  in  law  and  equity,  canceled  and  paid  the 
moment  it  reached  the  hands  of  Jones  &  Hardesiy;  that  after 
Jones'  death,  Hardesiy,  as  surviving  partner,  had  gone  on  to 
manage  the  concerns  of  J.  B.  Jones,  and  in  that  character  had 
delivered  the  Harwood  note  to  Mayhew  and  Bernard  as  collateral 
securiiy  for  a  small  debt  due  them  by  Jones  &  Hardesty,  al- 
though in  fact  and  in  law  it  had  been  canceled  and  paid;  that 
Mayhew  and  Bernard  had  brought  suit  in  the  name  of  Mrs. 
Harwood  against  complainant  and  J.  B.  Jones,  and  had  ob- 
tained judgment  for  the  whole  amount;  that  execution  had  is- 
sued thereon,  and  the  property  of  complainant  had  been  levied 
on  and  would  be  sold  unless  prevented  by  the  interposition  of 
this  court.  The  bill  then  prayed  for  an  injunction  against  the 
parties  concerned  in  enforcing  the  note  of  Lucy  Harwood.  An 
injunction  prohibiting  proceedings  on  the  judgment  at  law  was 
issued  upon  the  bill. 

The  answer  of  Hardesty  denied  that  the  bill  of  sale  was 
not  to  be  recorded  without  complainant's  consent;  denied 
that  Samuel  Jones  told  complainant  that  he  would  obligate 
hirngftlf  to  pay  the  Harwood  note  out  of  the  effects  of  J. 
B.  Jones;  it  alleged  that  J.  B.  Jones  insisted  that  as  soon  as 
the  notes  indorsed  by  Jones  &  Hardesty  should  be  paid,  his 
books  and  effects  should  be  returned  to  him,  and  that  he  would 
himself  pay  the  Harwood  note;  that  J.  B.  Jones  would  not  con* 
sent  that  Jones  &  Ebrdesty  should  pay  said  note;  that  J.  B. 
Jones'  effects  would  not  pay  his  debts;  that  in  taking  said  note 
from  Battee  they  did  not  intend  to  extinguish  it,  or  pay  it  for 
J.  B.  Jones,  as  they  had  no  funds  for  that  purpose;  that  con- 
sidering said  note  in  full  force ,  they  had  transferred  it  to  Mayhew 
&  Co.,  to  whom  Jones  &  Hardesty  were  indebted;  that  if  any 
such  promises,  as  those  alleged  by  complainant,  were  made  by 
Samuel  Jones,  they  were  made  without  defendant's  knowledge 
or  consent;  that  such  promises,  if  made,  were  without  consider- 
ation and  within  the  statute  of  frauds,  as  being  by  parol.     The 
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answer  of  Mayhew  admitted  that  he  received  said  note  from 
Jones  &  Hardesty  to  be  collected,  and  when  collected  to  be  ap* 
plied  towards  the  payment  of  the  debt  due  to  Mayhew  &  Co.» 
from  Jones  &  Hardesty;  it  also  alleged  that  the  defendant  was 
ignorant  of  the  agreement  alleged  in  the  bill.  The  answer 
of  J.  B.  Jones  insisted  that  Jones  &  Hardesty  were  bound 
to  pay  said  note,  and  that  they  had  receiyed  sufficient  effects 
to  discharge  it.  The  answer  of  Battee  alleged  that  Jones 
&  Hardesty  were  bound  to  pay  said  note  out  of  the  effects  of  J. 
B.  Jones,  and  that  Samuel  Jones  had  induced  this  defendant  to 
procure  said  note,  admitting  the  liability  of  Jones  &  Hardesiy  to 
pay  it,  and  that  they  would  receive  it  from  him  as  a  payment. 
Lucy  Harwood's  answer  insisted  that  Samuel  Jones  informed 
her  that  her  note  was  to  be  paid  out  of  the  effects  of  J.  B.  Jones, 
and  that  Jones  &  Hardesiy  were  pledged  to  release  Joshua  Jones 
from  his  liability  for  J.  B.  Jones.  Complainants  filed  a  general 
replication,  and  a  commission  issued.  The  questions  decided 
upon  the  evidence  are  stated  in  the  opinion.  At  the  final  hear- 
ing the  county  court  decreed  that  the  injunction  should  be  made 
perpetual,  and  the  defendants  appealed. 

Schley  and  WdrlhingUm,  for  the  appellants. 
Palmer,  for  the  appellees. 

By  Court,  Dobsby,  J.  Before  we  examine  the  &ct8  in  this 
oaae,  it  is  necessary  to  dispose  of  the  questions  raised,  as  to  the 
admissibility  of  portions  of  the  evidence  taken  in  the  cause,  be- 
cause upon  their  determination  will  in  some  measure  depend 
what  are  the  faots  on  which  we  are  called  to  decide. 

The  first  objection  of  this  kind  was  taken  to  the  testimony  of 
Charles  A.  Warfield,  who  it  api>ears  was  examined  as  a  witness 
on  the  part  of  the  appellants,  without  any  previous  notice 
thereof  being  given  to  the  appellee.  Previous  to  the  act  of  as- 
sembly of  1832,  c.  302,  sec.  5,  such  an  objection  to  testimony, 
if  taken  in  this  court,  must  have  been  sustained.  But  the  act  of 
assembly  referred  to  is  conclusive  against  the  allowance  of  any 
such  objection  in  the  appellate  court;  unless  it  appears  by  the 
record  that  it  was  raised  by  way  of  exception  in  the  court  below. 

The  next  objection  to  the  testimony  is,  to  the  evidence  of 
Dennis  H.  Battee,  who,  it  api>ears,«  though  a  defendant  in  the 
cause,  was  examined  under  the  commission,  without  a  previous 
order  for  that  purpose  having  been  obtained  from  the  county 
court.  Had  this  irregularity  been  made  the  subject  of  an  excep- 
tion to  the  testimony  in  the  county  court,  it  might  have  been 
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available  to  the  appellants  in  this  court.  But  no  such  exception 
having  been  there  made,  the  act  of  1832,  in  terms  the  most  impera- 
tive, prohibits  its  being  *'  noticed,  or  determined,  or  acted  upon" 
by  this  tribunal. 

The  questions  of  evidence  following  those  of  which  we  have 
spoken,  arise  upon  the  answer  of  Lucy  Harwood,  one  of  the  de- 
fendants in  the  court  below.  It  is  insisted,  on  behalf  of  the  ap- 
pellee, that  her  answer  is  evidence  against  her  co-defendants,  who 
claim  title  under  her.  In  support  of  this  position  it  is  asserted, 
that  the  declarations  or  answers  of  a  nominal  plaintiff,  after  he 
has  assigned  all  his  interest  in  the  chose  in  action  sued  on,  are 
evidence  at  law,  against  the  cestui  que  use:  and  being  so  at  law, 
thej  are  equally  so  in  a  court  of  equity.  Without  stopping  to 
examine  the  correctness  of  the  first  branch  of  this  proposition, 
that  such  declarations  or  answers  are  evidence  at  law  to  destroy 
the  rights  of  the  beneficial  plaintiff;  does  the  second  branch  of 
the  appellee's  position  follow  as  a  necessary  consequence  of  the 
admission  of  the  first?  We  think  not.  The  principle,  with  the 
reasons  upon  which  it  is  founded,  that  the  answer  of  one  co-de- 
fendant is  not  evidence  against  another,  is  stated  with  great  per- 
spicuity by  the  learned  judge  who  delivered  the  opinion  of  this 
court  in  the  case  of  Hayward  v.  Carroll,  4  Har.  &  J.  518,  from 
which  the  following  is  an  extract:  ''  It  is  an  established  principle 
of  evidence,  that  the  answer  of  one  defendant  cannot  be  read  in 
evidence  against  a  co-defendant.  If  the  complainants  were  inter- 
ested in  establishing  a  fact  by  the  evidence  of  a  co-defendant,  they 
might  have  examined  him,  as  a  witness,  on  interrogatories,  and  the 
witness  then  wotdd  have  been  subject  to  the  cross-interrogatories 
of  the  other  defendant.  To  withold  from  such  defendant  the 
privilege  of  cross-examination,  would  be  unjust,  and  this  injus- 
tice must  necessarily  result  from  the  practice  of  permitting  the 
answer  of  one  defendant  to  be  read  in  evidence  against  a  co-de- 
fendant." Now  a  nominal  plaintiff  can  not  at  law  be  compelled 
by  the  defendant  to  submit  to  examination  as  a  witness  in  the 
cause.  If  we  were  then  for  this  reason  to  concede  the  correctness 
of  the  first  branch  of  the  appellee's  position,  the  second  branch 
is  not  established  by  it;  because,  it  is  sustained  by  no  such  rea- 
son. A  defendant  in  chancery,  a  nominal  x>arty,  may  be  exam- 
ined as  a  witness  against  hi^  cestui  que  use,  a  co-defendant.  It 
must,  however,  be  admitted,  that  the  appellee  has  referred  to  two 
adjudications,  which,  if  followed  by  this  court,  would  render 
the  answer  of  Lucy  Harwood  evidence  against  her  co-defendant 
Mayhew.     And  these  decisions  emanate  from  that  learned  tri- 
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banal,  with  which  we  haye  ever  concurred  with  confidence  and 
differed  with  distrust. 

The  cases  referred  to  are  those  of  Field  y.  EbUand,  6  Granch, 
8,  and  Osbom  y.  The  United  States  Bank,  9  Wheat.  738.  We 
haye  giyen  to  them  a  thorough  examination  and  respectful  con- 
sideration, but  not  being  conyinced  of  their  correctness  by  the 
reasons  assigned  in  their  support,  and  being  unable  to  reconcile 
them  to  an  otherwise  unbroken  series  of  authorities  both  English 
and  American,  we  do  not  hold  ourselyes  bound  to  conform  to  them. 

Entertaining  these  yiews,  we  can  not  do  otherwise  than  say, 
that  the  answer  of  Lucy  Harwood  is  no  eyidence  against  the  co- 
defendants.  If  her  testimony  were  material  to  the  appellee,  he 
should  haye  obtained  it  by  examining  her  as  a  witness  in  the 
customary  mode.  As  authorities  in  point  on  this  branch  of  the 
case,  see  Phcenix  y.  Dey  etdl.,  5  Johns.  412;  1  Stark.  Ey.  284, 
285,  and  the  cases  there  referred  to:  Hughes  and  Bollinger  y. 
Worley,  1  Bibb,  200;  BuOett  y.  MarshaU,^  2  Id.  470;  White  y. 
Bobinson,  1  A.  K.  Marsh.  567;'  Hunt  and  Blanton  y.  Stevenson* 
1  Id.  570. 

The  next  objection  to  the  testimony  in  behalf  of  the  appellee 
is,  that  it  is  inadmissible,  being  oral  eyidence  of  a  written  con- 
tract between  Samuel,  Joshua,  and  John  B.  Jones,  which  written 
contract,  it  is  alleged,  is  the  assignment  executed  by  John  E. 
Jones  to  Samuel  Jones.  If  the  oral  contract  referred  to  had 
been  reduced  to  writing  by  the  parties,  or  if  it  was  intended 
that  the  assignment  should  be  such  written  contract  of  the  par- 
ties; then  might  it  be  contended,  in  the  abeence  of  all  proof  of 
fraud,  surprise,  or  mistake,  that  the  oral  eyidence  offered  by  the 
appellee  was  inadmissible.  But  it  is  manifest  from  the  proofs 
in  the  cause  that  the  agreement  entered  into  neyer  was  reduced 
to  writing;  and  there  is  nothing  in  the  record  to  show  that  it 
eyer  was  intended  to  be  reduced  to  writing.  The  assignment 
was  not  intended  to  be  the  written  agreement  of  the  parties;  it 
was  nothing  more  than  an  act  done  by  one  of  the  parties  in  exe- 
cution of  the  oral  agreement  into  which  he  had  entered.  With 
as  much  propriety  might  it  be  contended,  if  the  assignment,  in- 
stead of  being  in  writing,  had  been  orally  made  by  an  actual 
deliyery  to  the  trustee,  under  and  in  conformity  to  the  agree- 
ment which  had  been  preyiously  entered  into,  that  such  oral 
assignment  or  deliyery  was  the  only  appropriate  eyidence  that 
could  be  offered  of  the  agreement.  The  oral  contract  in  this 
case,  made  between  the  parties  (apart  from  the  time  of  its  com- 

1.  BartUU  T.  ManfuuL  2.  1  A.  K.  Manh.  669.  3.  Hunt  r.  Stepkefuam. 
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pleie  execution  being  postponed  to  a  penod  beyond  a  year  £rom 
its  date,  of  the  consequence  of  which  we  shall  hereafter  speak), 
is  as  valid  and  obligatory,  as  if  it  had  been  reduced  to  writing. 
Suppose  then  the  contract,  at  the  time  it  was  made,  had  been 
reduced  to  T(rriting  and  signed  by  the  parties,  and  subsequently, 
in  execution  thereof,  this  assignment  had  been  executed  by  John 
B.  Jones,  would  it  be  pretended  that  the  assignment  was  the 
written  contract  of  the  parties,  and  superseded  and  annulled  the 
written  agreement  previously  executed?  Certainly  not.  So 
neither  does  it  supersede  nor  annul  the  valid  oral  contract  pre- 
viously entered  into.  It  was  not  designed  to  be  the  written  evi- 
dence of  the  contract  of  the  parties,  but  the  mere  act  of  one  of 
them,  })erformed  in  execution  of  it,  and  upon  no  principle  of 
reason,  law,  or  justice,  can  it  have  the  operation  attempted  to 
be  imputed  to  it.  The  testimony  therefore  is  not  objectionable 
on  this  ground. 

It  has  been  objected  to,  also,  on  another  ground,  that  being  to 
be  performed  more  than  one  year  after  the  time  the  contract  was 
entered  into,  the  statute  of  29  Car.  11.,  c.  3,  which  has  been 
pleaded,  prohibits  the  establishment  of  the  contract  by  other 
than  written  proof.  We  think  this  defense  can  avail  the  de- 
fendants nothing.  Under  the  assignment,  Jones  &  Hardesiy 
have  received  a  full  and  valuable  consideration  for  the  perform- 
ance of  their  part  of  the  agreement,  and  to  permit  them  or  those 
claiming  under  them,  now  to  set  up  the  defense  of  the  statute  in 
bar  to  Uie  specific  execution  of  the  contract,  would  be  a  fraud 
upon  the  appellee,  and  in  such  cases  courts  of  equity,  interpos- 
ing for  the  prevention  of  frauds,  will  decree  the  specific  execu- 
tion of  the  contracts,  regarding  such  oases  as  without  the  pur- 
view and  design  of  the  statute. 

And  upon  the  same  principle,  they  will  interfere  by  injunction 
in  a  case  like  the  present,  to  restrain  a  plaintiff  from  enforcing 
a  legal  right  against  all  equiiy  and  conscience.  Another  objec- 
tion insisted  on  against  the  testimony  is,  that  it  is  an  attempt  to 
establish  by  oral  proof,  a  promise  to  pay  the  debt  of  another, 
contrary  to  the  statute  of  frauds.  If  this  were  an  effort  on  the 
part  of  a  creditor,  seeking  to  charge  a  third  person  with  a  debt 
already  due  to  him  from  another,  there  might  be  some  plausibility 
in  the  argviment.  It  would  be  an  effort  to  establish  orally  two 
subsisting  liabilities  to  the  same  person,  for  the  same  debt; 
which  is  cleaiiy  prohibited  by  the  statute.  But  such  is  not  the 
design,  nor  the  effect  of  the  testimony  offered  in  this  case.  It 
is  a  new  and  original  promise  to  a  debtor,  founded  (as  must  be 
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assumed  in  this  aspect  of  the  case)  upon  a  full  consideration  to 
discharge  a  debt  due  by  such  debtor,  and  is  no  more  a  case 
within  the  statute,  than  it  would  have  been  if  the  promise  had 
b^n,  instead  of  paying  a  subsisting  debt,  to  pay  to  the  debtor 
a  sum  of  money  of  the  same  amount. 

Much  has  been  said  in  relation  to  the  declarations  of  John  B. 
Jones,  touching  the  matter  in  dispute  in  this  cause.  'Tis  true, 
they  are  testimony;  no  exception  to  their  admissibility  having 
been  taken  in  the  county  court,  as  required  by  the  act  of  1832. 
But  when  discredited  by  the  answer  of  John  B.  Jones,  which  is 
competent  eridence  for  that  purpose,  they  are  entitled  to  no 
weight  or  consideration  in  the  determination  of  the  case. 

Having  disposed  of  the  several  objections  raised  on  the  evi- 
dence  in  the  cause,  we  will  now  proceed  to  consider  the  several 
legal  grounds,  which  have  been  m^ed  in  bar  to  the  relief  sought 
by  the  appellee.     And  first  in  its  order,  is  the  objection  to  the 
jurisdiction  of  this  court;  the  equity,  it  is  alleged,  upon  which 
relief  is  sought  in  this  case,  being  a  complete  legal  defense,  of 
which  the  appellee  might  and  ought  to  have  availed  himself  in 
the  county  court  in  the  suit  upon  the  bond.     To  this  objection 
the  answer  is  natural  and  easy.    If  the  agreement  were,  as  we 
are  inclined  to  regard  it,  a  promise  on  the  part  of  Jones  &  Har- 
desiy  to  pay  Lucy  Harwood's  bond  when  it  became  due,  more 
than  two  years  afterwards,  it  was,  as  contended  by  the  appel- 
lants, embraced  by  the  statute  of  frauds,  and  therefore  void  at 
law,  and  could  only  be  enforced  in  a  court  of  equity  upon  the 
principles  before  stated.    Upon  another  ground  we  think  the 
appellee  was  not  bound  to  have  made  his  defense  at  law.     The 
defense  rested  altogelher  upon  matters  done  in  execution  of  an 
express  trust,  where  the  effect  of  a  trustee's  acts  mainly  depended 
on  his  intention  in  doing  the  acts.    In  such  a  case  we  think  the 
appeUee  was  not  boimd  (conceding  to  him  the  power  to  have 
done  so)  to  have  made  his  defense  at  law,  but  was  at  liberty  to 
have  gone  for  redress  into  a  court  of  equity,  where  he  might 
purge  the  conscience  of  the  trustee  in  relation  to  the  subjects 
matter  in  controversy. 

The  next  reason  assigned  for  the  reversal  of  this  decree  is,  that 
the  promise  of  Jones  in  behalf  of  Jones  &  Hardesty,  to  pay 
Lucy  Harwood's  bond,  is  a  nudum  pactum;  and  therefore,  of 
no  obligation  either  at  law  or  in  equity.  After  reading  the  tes- 
timony, it  is  difficult  to  conceive  upon  what  ground  such  a  sug- 
gestion could  have  been  made.  We  do  not  mean  to  discuss  the 
question,  further  than  to  say,  that  the  consideration  proved,  is 
abundantly  sufficient  to  support  a  promise  at  law  or  in  equity. 
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The  decree  of  the  county  court,  it  is  said,  must  be  rerersed  on 
account  of  the  variance  between  the  allegations  in  the  bill  and 
the  proofs  in  the  cause.  Whether  there  be  such  variance  or  not, 
«ve  have  deemed  it  unnecessary  to  inquire,  because,  according  to 
our  interpretation  of  the  fifth  section  of  the  act  of  1832,  c.  302, 
it  is  immaterial  whether  there  exist  such  variance  or  not;  no  ex- 
ceptions having  been  filed  in  the  court  below,  either  to  the 
admissibility  of  the  evidence,  or  the  sufficiency  of  the  averments 
of  the  bill,  the  complainant  is  entitied  to  an  affirmance  of  the 
decree  in  this  court,  if  warranted  by  the  proof,  whether  his  allegaia 
BXid  probata  correspond  or  not. 

In  behalf  of  the  appellant  Mayhew,  it  is  insisted  that,  under 
the  act  of  1829,  c.  51,  he  is  authorized,  as  assignee  of  the  bond» 
to  sue  thereon  in  his  own  name,  and  consequentiy,  that  he  took 
the  bond  discharged  from  the  equity  interposed  by  the  obligor 
to  its  recovery.  Without  stopping  to  examine  how  far  Mayhew 
is  such  an  assignee,  as  under  the  act  of  1829,  is  competent  to  sue 
in  his  own  name,  let  us  see  how  far,  under  the  act  of  assembly, 
his  rights  as  against  the  obligor  have  been  protected  and  en- 
larged. The  preamble  to  the  act,  as  well  as  the  enacting  clause, 
shows  that  the  design  of  the  legislature  was  no  further  to  extend 
the  powers,  or  enlarge  the  rights,  of  the  assignee,  than  to  enable 
him  to  sue  in  his  own  name.  And  the  saving  clause  reserves  to 
the  obligor  or  debtor,  ''all  such  legal  or  equitable  defense,  as 
might  or  could  have  been  had  and  maintained  against  the 
assignor  or  assignors,  at  the  time  and  before  notice  of  such 
assignment,  in  the  same  manner  and  to  the  same  extent  as  if  no 
such  assignment  had  been  made."  We  think,  therefore,  that 
this  act  of  assembly  does  not  impair  or  change  the  rights,  either 
legal  or  equitable,  of  the  obligor  or  debtor,  whether  the  suit  be 
instituted  in  the  name  of  the  assignor  or  assignee.  But  it  ii 
insisted  that  the  equitable  relief  sought  by  the  apx>ellee  in  this 
case,  can  not  be  extended  to  him,  because  Mayhew,  the  assignee, 
is  a  bona  fide  purchaser  for  a  valuable  consideration  without  no- 
tice. The  assignee  before  us,  stands  entitled  to  no  such  protec- 
tion, either  upon  principles  of  law  or  equity,  if  he  were  such  a 
purchaser,  or  upon  the  facts  in  the  cause  as  disclosed  by  the 
record.  Hia  answer — the  only  evidence  upon  the  subject— de- 
monstrates that  he  never  purchased  the  bond;  that  he  never  paid 
or  advanced  one  dollar  as  the  consideration  for  the  assignment; 
on  the  contrary,  that  it  was  placed  in  his  hands  for  collection, 
and  that  when  collected  he  wsfk  to  carry  the  proceeds  to  the 
credit  of  a  debt  antecedentiy  due  to  him  from  Jones  &  Hardesiy. 
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Hajhew  stands  before  the  court  dothed  mih  none  of  the  attri- 
butes of  a  bona  Jlde  purchaser,  without  notice.  But  suppose  he 
did — as  respects  the  equities  or  defenses  of  the  appellee,  either 
at  law  or  equily,  his  condition  is  unchanged.  He  who  takes  an 
assignment  of  a  chose  in  action  not  negotiable,  takes  it  subject 
to  all  the  legal  and  equitable  defenses  of  the  obligor  or  debtor, 
to  which  it  was  subject  in  the  hands  of  the  assignor.  If  he  ac- 
cepts the  assignment  in  ignorance  of  their  existence,  without 
using  the  appropriate  means  of  acquiring  a  knowledge  of  them, 
the  consequences  are  the  merited  result  of  his  negligence.  It  is 
his  duty,  if  be  wishes  to  avoid  the  effects  of  secret  equities,  to 
seek  information  from  the  obligor  or  debtor,  who,  if  he  with- 
holds it  wh'm  properly  applied  to  for  its  disclosure,  must  submit 
to  the  conf'f quences  which  are  Tisited  upon  fraudulent  conceal- 
ment. 

An  objf'Stion  has  been  raised  to  the  decree,  that  a  necessary 
party  is  nr;t  before  the  court;  that  the  administratrix  of  Samuel 
Jones  shf  uJd  have  been  made  a  defendant.  We  think  this  ob- 
jection fT.jnishes  no  ground  for  the  reversal  of  the  decree  of  the 
couniy  CDurt.  The  complarnants  seek  no  decree,  and,  according 
to  the  proofs  in  the  cause,  could  obtain  none  i^gainst  the  repre- 
sentatiTCS  of  Samuel  Jones.  In  receiving  the  assignment,  he 
acted  for  and  in  behalf  of  Jones  &  Hardesly,  and  was  in  effect 
the  mere  instrument,  or  conduit,  through  which  the  property 
assigne/il  passed  to  them.  By  his  death  all  the  partnership  prop- 
erty B3id  responsibilities  of  the  firm,  devolved  on  Hardesty,  as 
the  suiviving  partner,  who  is  bound  for  the  performance  of  all 
contmcts  and  engagements  in  relation- to  the  partnership  busi- 
ness, entered  into  by  his  deceased  partner,  for  the  benefit  and 
in  behalf  of  the  firm. 

The  various  legal  objections  to  the  decree  before  us  having 
bfjen  examined,  we  must  now  see  how  far  the  proofs  in  the  cause 
entitle  the  appellee  to  the  relief  he  has  received  at  the  hands  of 
the  county  court.  Looking  to  the  bill  of  complaint  and  the  an- 
sv/er  of  Mayhew,  and  the  uncontradicted  testimony  of  the  wit- 
nesses, William  Tumbull  and  Dennis  H.  Battee,  it  satisfactorily 
appears  to  this  court  that  Samuel  Jones  did,  for  and  in  behalf 
of  the  firm  of  Jones  &  Hardesly,  for  a  valuable  consideration, 
moving  from  John  B.  Jones,  promise  to  pay  the  bond  for  two 
thousand  dollars,  to  Lucy  Harwood  at  its  maturity,  out  of  the 
funds  received  under  the  assignment  made  by  John  B.  Jones; 
and  that  in  the  event  of  the  insufiidency  of  those  funds  for  that 
purpose,  that  Joshua  Jones  should  contribute  to  its  payment  to 
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the  amount  of  two  hundred  dollars.  It  does  not  sufSciently  ap> 
pear  by  the  proof  in  the  record,  that  an  adequate  amount  of  the 
funds  collected  under  the  assignment,  and  applicable  to  the  pay- 
ment of  the  bond,  have  come  into  the  hands  of  Jones  &  Har- 
desty, or  of  Hardesiy  the  surviTing  partner.  The  pro  forma 
decree  of  the  counly  court  is  therefore  erroneous  in  enjoining 
the  judgment  for  the  whole  amount.  The  perpetual  injunction 
awarded  by  the  decree  of  the  county  court  should  have  left  the 
plaintiffs  at  liberty  to  issue  an  execution  on  the  judgment  for  the 
sum  of  two  himdred  dollars,  with  interest  thereon  from  the  day 
when  the  bond  was  payable,  and  costs  of  suit.  This  court  will 
therefore  pass  a  decree  reversing  the  pro  forma  decree  of  the 
cotmiy  court,  but  without  costs,  and  decreeing  a  perpetual  in- 
junction as  above  mentioned,  but  without  costs  to  either  party. 
Decree  reversed  in  part. 

Ebrob  not  Objxctkd  to  at  Trial  below  can  not  be  taken  advantage  of 
on  appeal:  NesbiU  v.  DaUamt  28  Am.  Deo.  237,  and  note  244,  where  other 
cases  in  this  seri^  are  collected. 

Judicial  Admissions  as  Evidencx:  See  Owens  t.  Dawaon^  26  Am.  Dec. 
49,  note  52. 

Written  Ck)NTKACT  Excludes  Pabol  Evidence  of  a  prior  verbal  agree- 
ment, in  the  absence  of  all  proof  of  fraud,  sorprise,  or  mistake:  McEHderry  ▼• 
Shipley,  2  Md.  35;  WorUiington  v.  ButUU^  G  Id.  196;  Farrell  v.  Bean^  10  Id. 
228,  all  citing  the  principal  case.  See  also  Haven  v.  Brawn,  22  Am.  Bee. 
208,  note  212,  where  other  cases  on  this  subject  are  collected. 

Statute  of  Frauds,  Effect  of  on  Contracts  Performed  on  One  Side 
ONLY:  See  note  to  McCampbell  v.  McCamphell,  15  Am.,  Dec.  63;  NcrUm  t. 
Preston,  ante,  128;  and  Lamar  v.  McNamee,  anU^  152. 

Partnebshxp  Profertt  on  Death  of  Pabtneb  passes  to  the  sarviving 
partner  for  the  payment  of  debts  of  partnership:  Wilder  v.  Keeler,  23  Am. 
Dec.  781,  note  789;  Aisop  v.  Mather,  21  Id.  703;  Burgwin  v.  Hostler's  AdnCr^ 
1  Id.  582. 

The  principal  case  is  cited  in  Cfardiner  v.  Hardey,  12  Oill  &  J.  380,  to  the 
point  that  on  an  objection  to  testimony,  the  point  decided  by  the  court  is 
its  admissibility  or  inadmissibility,  not  the  sufficiency  or  insufficiency  of  the 
reasons  assigned  for  its  rejection;  in  Windwart  v.  AUen,  13  Md.  196,  to  the 
point  that  intendments  are  made  in  support  of  acts  of  ministerial  officers, 
where  they  appear  to  have  done  their  duty,  and  the  onus  probandi  is  on  those 
who  seek  to  impeach  such  acts;  in  Cox  v.  Sprigg,  6  Id.  286,  to  the  point  that 
the  act  of  1829  only  allows  an  assignee  to  sue  in  his  own  name,  but  does  not 
alter  the  nature  of  the  assignment;  in  Gibbs  v.  Oale,  7  Id.  87,  to  the  point 
that  whatever  is  testimony  in  a  case  must  be  considered,  and  given  its  full 
force;  in  Small  v.  Shaefer,  24  Id.  161,  to  the  point  that  wherever  the  main 
purpose  and  object  of  the  promisor  is  not  to  answer  for  another,  but  to  sub- 
serve some  purpose  of  his  own,  his  promise  is  not  within  the  statute  of  frauds, 
although  it  may  be  in  form  a  promise  to  pay  the  debt  of  another;  in  Giddings 
V.  Seevers,  Id.  379,  to  the  point  that  an  assignee  of  a  chose  in  action  not 
negotiable  takes  it  subject  to  all  defenses  to  which  it  was  subject  in  the 
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hands  of  the  aaaignor;  in  WhUe  ▼.  Sohmonshjt  30  Id.  500,  to  the  point  that 
if  dealings  between  parties  are  such  that  the  creditor  has  parted  with  his 
remedy  against  his  first  debtor  under  the  new  promise  of  the  third  party,  the 
undertaking  is  original,  and  not  within  the  statute  of  frauds;  and  in  Johnnon 
V.  Eobertaouy  31  Id.  491,  to  the  point  that  an  answer  of  a  defendant  is  not  to 
be  received  as  binding  upon  his  co-defendant. 


MoFbEBSON  V.  Talbott. 

[10  GIZ2.  Axn  JoBnox,  499.] 

ScKBnxs  ABB  SvFPOBBDio  AflSUHB  THB  Samb  Risk,  and  to  stand,  in  relation 
to  their  principal,  in  the  same  sitoation,  obtaining  no  benefit  from  the 
transaction,  bat  each  equally  subjecting  himself  to  responsibility. 

CoHTRiBunoN  TROM  Co-suBETY,  Whkn  Sdbety  NOT  ENTITLED  TO.— Where  a 
surety,  without  his  co-surety's  knowledge,  by  a  previous  arrangementwith 
the  principal,  receives  one  half  of  the  sum  borrowed,  he  is  not  entitled 
to  contribution  from  such  co-surety. 

Appeal  from  the  equity  side  of  Frederick  county  court.  Tal- 
bott filed  his  bill  against  McPherson,  charging  that  one  Eeynolds 
borrowed  a  sum  of  money  from  one  Traill»  for  which  he  gave 
his  single  bill,  with  Talbott  and  McPherson  as  sureties;  that 
Traill  sued  thereon,  recovered  judgment,  and  levied  execution 
on  the  property  of  appellant  and  appellee;  that  complainant 
paid  one  haU  of  the  debt;  that  Reynolds  is  insolvent;  that 
Reynolds  executed  to  McPherson  a  bill  of  sale  of  his  property, 
at  a  time  when  he  was  in  failing  circumstances,  to  indemnify 
him  from  loss  on  account  of  his  indorsement  of  other  notes  and 
of  the  said  single  bill;  that  McPherson  has  sold  the  property, 
and  that  if  the  funds  in  his  hands  arising  from  such  sale  were 
applied  to  the  payment  of  Traill  they  would  be  nearly,  if  not 
quite,  sufficient  for  that  purpose.  Prayer  for  an  account  and  an 
equitable  application  of  the  fund.  McPherson's  answer  admit- 
ted the  execution  of  the  bill,  but  denied  that  he  was  a  co-surety 
with  Talbott;  admitted  the  proceedings  at  law  and  Eeynolds' 
insolvency;  and  alleged  that  he  paid  one  half  of  the  judgment; 
alleged  further,  that  in  &ct  Talbott  was  alone  known  to  him  as 
the  principal  debtor  in  the  bill  at  the  time  of  the  execution; 
that  the  money  was  paid  by  Traill  to  Talbott;  that  defendant 
became  a  party  to  the  bill  at  Talbott's  solicitation,  and  to  ac- 
commodate him  and  as  his  surety;  that  afterwards  learning  that 
Reynolds  and  Talbott  had  divided  the  money  between  them,  he 
pressed  Reynolds  for  indemnity.  The  answer  admitted  the  sale 
of  Reynolds'  property,  but  denied  all  obligation  to  account  to 
Talbott.    The  result  of  the  evidence  taken  is  stated  in  the 
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opinion.  The  county  court  decreed  that  McPherson  pay  to 
Talbott  one  half  the  sum  received  by  him  from  Beynolds  foi 
the  payment  of  Traill's  debt.    McPherson  appealed. 

W,  A,  Schley y  for  the  appellant. 
Palmer f  for  the  appellee. 

By  Court,  Aboheb,  J.  We  are  of  opinion  that  the  complaiu- 
ant  has  no  equity  which  would  enable  him  to  recover  against  iAe 
defendant,  as  co-security  with  him  for  Beynolds.  The  loan  was 
in  fact  obtained  for  the  mutual  benefit  of  Beynolds  and  Talbott, 
by  an  understanding  and  agreement  between  Beynolds  and  Tal- 
bott, anterior  to  the  loan.  The  money  obtained  was  divided  be- 
tween them,  each  taking  one  half  of  the  sum  borrowed.  This 
understanding  and  agreement,  we  have  no  evidence,  was  evei 
communicated  to  McPherson. 

If  we  are  to  take  Beynolds'  evidence  as  true,  then  he  was  held 
out  to  McPherson  as  the  principal,  and  he  was  by  him  invited 
to  be  his  security  with  T^bott.  Under  such  circumstances,  it 
would  not  have  occurred  to  McPherson  that  the  loan  was  to  be 
squally  for  the  benefit  of  his  co-security.  Securities  are  always 
supposed  to  assume  the  same  risks  and  responsibility,  and  to 
stand  relatively  to  the  principal  in  the  same  situation,  neither 
obtaining  any  benefit  by  the  transaction,  but  each  equally  subject- 
ing himself  to  responsibility,  relying  on  the  ability  of  the  princi- 
pal  to  meet  the  engagement,  and  relying  on  each  other's  willing- 
ness to  emlmrk  in  ihe  same  risks  and  responsibility.  McPherson 
may  have  relied  on  the  willingness  of  Talbott  to  go  security,  and 
may  have  been  influenced  to  become  the  security  by  the  confi- 
dence reposed  by  Talbott  in  the  solvency  and  ability  of  Beynolds^ 
supposing  that  Talbott  was  in  the  condition  of  an  ordinary  secur- 
ity. But  if  he  had  been  informed,  that  Talbott's  signature  had 
been  purchased  by  a  promise  to  let  him  have  half  the  money,  as  a 
consideration  upon  which  he  would  give  his  name  to  Beynolds 
as  security,  it  is  by  no  means  certain  that  he  would  have  incurred 
the  obligation.  The  concealment  of  the  fact  by  Talbott  that  he 
was  to  derive  an  advantage  by  the  loan,  ox>erated  as  a  fraud  upon 
the  co-security,  who  had  a  right  to  suppose  that  he  was  confer* 
ring  a  benefit  solely  upon  the  principal. 

The  co-security  might  be  very  willing  to  obligate  himself  for 
the  principal,  but  unwilling  to  assume  responsibility  for  the 
surety,  and  to  the  extent  of  that  part  of  the  loan,  which  passed 
by  agreement  into  the  hands  of  Talbott,  it  was  put  to  a  hazard 
to  which  the  co-security  had  never  subjected  it,  and  mi^j^ht  have 
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been  entiielj  unwilling  to  have  subjected  it.  To  be  snre,  Mi>- 
Pherson  would  not  have  objected  to  the  uses  to  which  Beynolds 
chose  to  apply  the  sum  borrowed,  after  he  had  obtained  it;  that 
he  may  be  presumed  to  have  been  willing  to  trust  to  his  pra- 
dence  and  discretion;  but  it  is  the  previous  agreement,  to  allow 
the  security  to  participate  in  the  loan,  without  the  disclosure  of 
that  fact,  which,  in  our  judgment,  forms  the  objectionable  feft-- 
ture  in  the  transaction.  The  most  entire  fiumess  on  the  part  of 
securities,  each  would  have  a  right  to  exact;  their  situatioik 
should  be  equal,  and  this  may  be  demanded  in  all  cases  wher^ 
contributions  for  losses  are  sought  by  one  security  from  anothezi 
Decree  reversed  with  costs,  and  bill 

Chaicbebs,  J.,  dissented. 
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Gibson  v.  Cooke. 

[30  PlOKXEDIO,  15.] 
BT  A  GbBDITOB  to  THE  AMOUNT  OT  THS  WhOLB  DBBT,  IS  Tllid  M 

an  assignment  thereof. 

AssiONMSKT  OF  OB  OfiBEB  TO  Pat  Pabt  OF  A  Debt  OB  Fi7NX>  is  in- 
operative and  invalid  unless  assented  to  by  the  debtor;  and,  without  such 
kt,  no  action  can  be  maintained  against  him  thereon* 
EzcxEDiNG  the  Amount  Dub,  and  not  corresponding  to  any  sum 
srhich  will  become  dne,  need  not  be  accepted  by  the  drawee,  and  if  not 
4U)oepted,  constitates  no  basis  for  an  action  against  him  by  the  payee. 

AssuifPSiT  by  Gibson  for  the  use  of  Shepherd  Plympton  on  a 
Amft  dated  October  23, 1822,  by  which  Gibson  requested  Cooke 
te  pty  to  Plympton's  order  one  hundred  and  seveniy-five  dollars 
durty-three  cents,  '*  as  my  income  becomes  due."  Gibson's 
^Cherhad  devised  and  bequeathed  certain  real  and  personal 
to  Oooke,  in  trust,  to  collect  the  rents  and  profits  thereof, 
to  divide  and  pay  the  net  proceeds  quarterly  among  her 
children  during  their  natural  lives.  Cooke  refused  to  ac- 
^»pt  ihe  draft.  The  other  facts  sufficiently  appear  from  the 
■^ipiiiion. 

Aifivoin  nnd  Paine,  for  the  plaintiff.     The  draft  is  an  equitable 

^mjgnment,  to  the  amount  thereof,  of  the  funds  which  should 

<Mime  into  the  hands  of  the  drawee  belonging  to  the  drawer:  Dix 

ir.  OoM,  4  Mass.  510;  Crocker  v.  Whitney,  10  Id.  316;  Janen  v. 

iRtter,  13  Id.  304;  2  Story  Eq.,  sees.  1040-1057. 

Cooke^  in  person,  cited  and  relied  upon  Picquet  v.  Stoan,  4 
m,  463. 

JBy  Court,  Dswxr,  J.    Is  the  draft  in  question  an  equitable 
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assignment  of  any  funds  of  Gorhazn  Oibson  in  the  hands  of  the 
defendant,  and  available  as  such  for  the  benefit  of  Plympton? 
The  doctrine  of  equitable  assignments  has  been  gradually  extend- 
ing to  meet  the  conyenienoe  of  trade  and  business,  and  has  been 
favorably  viewed  in  the  courts  of  law,  subject,  however,  to  the 
l^gal  principle,  that  in  such  cases  the  assignee  can  enforce  his 
claim  only  in  the  name  of  the  assignor,  unless  there  be  an  ex- 
press promise  by  the  debtor  to  pay  the  assignee.  Under  this 
limitation,  chosesin  action  generally  may  be  the*  subject  of  an 
assignment;  and  debts  which  are  contingent  and  money  yet  to 
come  due,  may  well  be  assigned,  these  circumstances  only  oper- 
ating to  posipone  the  liability  of  the  debtor  until  the  contingency 
happens  and  the  money  becomes  payable. 

It  seems  also  to  be  equally  well  settled,  that  a  draft  by  the 
creditor  on  his  debtor  in  the  form  of  a  bill  of  exchange,  to  the 
amount  of  the  debt  or  the  whole  fund  in  his  hands,  is  a  good 
and  valid  assignment  of  the  debt  or  fund:  Crocker  v.  Whitney,  10 
Mass.  318;  Clarke  v.  Admr,  cited  in  Master  v.  MiUer,  4  T.  B. 
343;  Cults  v.  Perkins,  12  Mass.  209;  Bobbins  v.  Bacon,  3  Greenl. 
346.  But  the  defendant  insists  that  his  liabilities  to  the  assignor 
were  not  of  such  a  nature  as  to  authorize  the  assignment  of  them 
by  Gibson.  He  claims  that  the  funds  of  the  assignor  were 
placed  in  his  hands  as  a  personal  trust,  to  be  applied  by  him 
directly  to  the  support  and  maintenance  of  Gibson. 

Upon  examining  the  will  of  Susan  Gibson,  the  devise  under 
which  the  defendant  holds  these  funds  appears  to  be  a  general 
one  to  him,  as  residuary  devisee  of  all  the  estate,  real,  personal, 
and  mixed,  of  the  testatrix,  to  hold  in  trust,  to  collect  and  receive 
the  income  thereof,  and  to  pay  over  and  divide  equally  the  net 
proceeds  thereof,  once  a  quarter,  to  and  among  her  seven  chil- 
dren, of  whom  Gorham  Gibson  was  one.  It  would,  we  appre- 
hend, be  somewhat  difficult  to  sustain  the  position,  that  this  was 
a  personal  trust,  to  be  exercised  in  any  degree  at  the  discretion 
of  the  trustee  as  to  the  time  and  mode  of  payment.  The  direc- 
tion in  the  will  is,  that  the  income  be  divided  equally  among  the 
children,  and  paid  over  once  a  quarter.  There  are  no  saving 
clauses,  nor  any  allusion  to  the  alleged  bad  habits  of  Gorham  Gib- 
son. His  rights  are,  by  the  terms  of  the  will,  precisely  the  same 
as  those  of  each  of  his  brothers  and  sisters,  and  for  anything 
that  appears,  he  may  enforce  them  in  the  same  manner.  It  is 
unnecessary,  however,  to  express  any  decided  opinion  on  this 
point,  because  upon  another  ground  the  defense  is  clearly  sus- 
tained. 
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As  regards  the  defendant,  it  is  to  be  remembered  the  whole 
proceeding  is  in  irmtwnt^  he  not  having  accepted  the  draft,  nor 
having  been  in  any  way  instrumental  in  its  creation,  and  there  be- 
ing no  privity  between  him  and  the  payee,  Plympton,  except 
such  as  the  law  creates  between  one  holding  funds  as  a  debtor  or 
trustee,  and  a  person  to  whom  the  creditor  or  cestui  que  trust  may 
have  assigned.  The  defendant  is  therefore  fully  authorized  to 
resist  this  demand,  upon  any  valid  objections  to  the  legal  opera- 
tion of  the  allegfed  assignment. 

We  have  before  remarked  that  courts  of  law,  while  they  pro* 
tect  unnegotiable  choses  in  action  in  the  hands  of  an  assignee  for 
a  valuable  consideration,  do  not  give  such  force  and  effect  to  an 
assignment,  not  assented  to  by  the  debtor,  as  to  authorize  an  ac- 
tion in  the  name  of  the  assignee.  Another  rule  adopted  in 
courts  of  law  having  a  direct  bearing  upon  the  present  case,  and 
which  seems  well  sustained  upon  sound  principle,  as  well  as  au- 
thority, is,  that  an  order  or  draft  for  a  port  only  of  the  debt  or 
liability  of  the  drawee  does  not,  against  his  consent,  amount  U> 
an  assignment  of  any  portion  of  the  debt  or  liability,  and  does 
net  authorize  the  institution  of  a  suit  in  the  name  of  the  assignor 
for  the  whole,  or  any  part  of  the  sum  due  from  the  debtor:  Bob- 
bins V.  Bacon,  before  cited;  MandeviUe  v.  Welch,  5  Wheat.  577.* 
The  reason  of  this  rule  is  the  very  obvious  one,  that  a  debtor  is 
not  to  have  his  responsibilities  so  far  varied  from  the  terms  of 
his  original  contract  as  to  subject  him  to  distinct  denuuids  on 
the  part  of  several  persons,  when  his  contract  was  one  and  en- 
tire. While  the  equitable  rights  of  an  assignee  can  be  enforced 
by  one  action,  and  that  in  the  name  of  the  original  creditor,  and 
for  the  whole  amount  due,  but  little  if  any  hardship  is  imposed 
on  the  debtor;  but  to  extend  this  liability  to  an  indefinite  num- 
ber of  persons  for  any  portion  of  the  debt,  or  to  authorize  a  suit 
to  be  instituted  by  one  assignee  for  a  part  only  of  the  debt,  leav- 
ing the  original  creditor  to  enforce  his  claim  for  the  residue  in 
another  suit,  would  be  both  unreasonable  and  oppressive. 

To  apply  the  rule  to  the  case  at  bar,  we  must  recur  to  the  form 
of  the  draft  upon  the  defendant.  Gofhom  Gibson  drew  his  bill 
of  exchange  for  the  sum  of  one  hundred  and  seventy-five  dol- 
lars and  thirty-three  cents,  '*  to  be  paid  as  my  income  becomes 
due."  What  were  the  funds  in  the  hands  of  the  defendants 
Gibson  was  entitled  to  one  seventh  port  of  tiie  net  income  of  the 
estate  that  passed  to  the  defendant  under  the  will  of  Susan  Gib- 
son, to  be  paid  to  him  quarterly.    Theavexage  quarterly  amount^ 

1.  S  WbM*.  27T. 
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as  appears  by  tiie  statement  of  facts,  would  be  about  thirty-seven 
dollars  and  fifty  cents.  It  does  not  appear  that  at  the  time  of 
the  assignment,  or  at  any  period  since,  the  whole  amount  due  to 
Oorham  Gibson  would  correspond  with  the  amount  of  the  draft. 
The  liability  of  the  defendant  was  limited  to  the  payment  of 
sums  corresponding  in  amount  with  the  net  proceeds  due  at  the 
•expiration  of  each  quarter.  If  he  was  liable  to  be  called  upon 
through  the  mediimi  of  an  assignee  holding  a  draft,  that  draft 
must  be  for  the  entire  simi  due,  either  at  the  expiration  of  one 
quarter  or  of  several  quarters  united.  Such  does  not  appear  to 
have  been  the  case  here.  Any  appropriation  different  from  the 
rule  above  stated,  and  which  would  require  a  partial  payment 
of  the  net  proceeds  of  a  quarter,  is  one  which  Gorham  Gibson 
was  not  authorized  to  make,  and  which  the  law  has  not  imposed 
on  the  defendant  any  liabiliiy  to  discharge. 
Plaintiff  nonsuit. 


AssiGNMEMT  OF  Pabt  OF  A  ¥xrtrj>  Due  the  assignor  does  not  amoont  to  more 
than  a  draft  or  bill  of  exchange,  and  does  not  bind  the  drawee  until  he  has 
Accepted  it:  Palmer  v.  Merrill,  6  Cnsh.  287.  It  is  not  competent  for  a 
creditor  to  render  his  debtor  liable  to  a  third  person,  by  an  assignment  of  a 
part  of  the  debt  due  him:  Tupp  v.  Brovmell,  12  Id.  381 ;  KnowUon  v.  Coolff/, 
102  Mass.  234.  The  assent  of  the  debtor  ia  not,  however,  necessary  to  give 
validity  to  an  assignment  of  the  entire  debt:  Macomber  v.  Doane,  2  Allen, 
M2;  nor  is  an  acceptance  requisite  where  a  draft  is  drawn  on  a  bank,  payabU 
out  of  a  larger  fund,  lying  there  to  the  credit  of  the  drawer:  BuUard  v.  Ran- 
dall, 1  Gray,  606,  citing  the  principal  case. 

The  Assignee  of  a  Chose  in  Action  must  Bring  his  AcnoN  in  the  name 
<A  his  assignor:  Parhkurst  v.  Dkheraon,  21  Pick.  310;  Pickens  v.  Ilalhaway, 
100  Mass.  248,  citing  the  principal  case;  see  likewise,  MiUer  v.  Bledsoe^  ante,  37. 


Heabd  v.  Lodge. 

[20  PXOKXBIXO,  63.] 

JuDOMSNTiN  Favor  OF  A  Corporation  Establishes  m  Corporate  Exist- 
ENGE  as  against  the  parties  to  the  suit;  and  if  the  defendant  be  an  ad- 
ministrator, the  existence  of  the  corporation  can  not,  in  the  absence  of 
collusion,  be  controverted  by  his  sureties  in  an  action  upon  the  same 
judgment. 

StnuETiES  OF  Administrator  are,  bt  a  Judgment  against  Him,  Rstopped, 
for  most  purposes,  from  denying  the  validity  of  a  debt  established  by  it 
against  him. 

Judgment  Collusivslt  Suffered  by  an. Administrator,  does  not  Bind 
BIS  Sureties;  nor  are  they  bound  if  it  was  obtained  in  an  action  com- 
menced more  than  four  years  after  he  gave  notice  of  his  appointment  ai 
requited  by  statute. 
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Attobotet  at  La'w  has  Power  to  Instttutb  all  Pbocbsdikos  required  to- 
make  effectual  a  judgment  obtained  by  him.  He  may,  therefore,  demand 
pa3rment  of  such  judgment  of  an  administrator,  pursuant  to  sea  3,  c.  70» 
of  the  revised  statutes. 

One  of  Several  Assignees  may  demand  or  receive  a  debt  on  behalf  of  all. 

Objection  that  a  Demand  is  Made  at  an  Ivpropeb  Time  or  Place  is 
waived,  if  not  taken  at  the  time,  and  especially  if  it  is  met  by  an  un- 
qualified  refusal. 

Waiver  of  Demand  takes  place  when  the  party  entitled  to  it  shows  that  it. 
would  be  disregarded  or  would  prove  useless. 

Debt  on  administrator's  bond  against  Giles  Lodge  and  hi& 
sureties,  brought  by  John  Heard,  judge  of  probate,  for  the  use 
of  the  Boston  glass  manufactory,  a  corporation.  Plaintiff  proved 
a  judgment  in  favor  of  this  corporation  against  the  estate  aiud 
goods  of  Mary  Langdon,  deceased,  under  the  administration  of 
Lodge;  that  this  estate  had  been  represented  insolvent;  that  the^ 
judgment  had  been  presented  to  the  commissioners  and  they 
reported  the  amount  due;  and  that  the  estate  finally  turned  out 
not  to  be  insolvent.  Objection  was  interposed  that  the  demand 
on  the  admiiiistrator  vras  not  made  by  any  person  duly  author- 
ized, nor  in  a  proper  time,  place,  and  manner.  The  grounds  of 
this  objection,  as  well  as  the  other  material  facts,  sufficiently 
appear  in  the  opinion.  Verdict  by  consent  for  the  whole  penaligr 
of  the  bond,  was  entered  in  favor  of  plaintiff,  subject  to  the 
opinion  of  the  whole  court. 

Austin,  altomey-genercd,  for  the  defendants.  The  statute  pro- 
vides that  the  administration  bond  may  be  put  in  suit  by  cred- 
itor of  intestate,  when  he  shall  have  recovered  judgment  against 
the  administrator,  and  the  latter  has  neglected  ''  upon  demand 
made  by  the  creditor  to  pay  the  same,  or  to  show  sufficient  gooda- 
or  estate  for  that  purpose."  The  demand  was  insufficient  be- 
cause not  in  the  alternative  ''  to  pay"  or  '*  to  show  sufficient 
goods;"  and  because  not  made  '*  by  tiie  creditor." 

C,  P.  Curtis,  for  the  plaintiff. 

By  Court,  Dbwet,  J.  To  maintAin  this  action,  it  is  incumbent 
on  the  plaintiff  to  establish  two  points:  1.  That  a  judgment  has 
been  obtained  in  a  court  of  law  against  the  administrator  on  the 
estate  of  Mary  Langdon,  in  favor  of  the  Boston  glass  manufac- 
tory, for  whose  benefit  this  suit  is  instituted;  2.  That  payment 
of  the  sum  thus  ascertained  to  be  due,  has  been  demanded  of 
the  administrator. 

The  first  of  these  points  is  proved  by  the  records  of  this  court, 
and  not  controverted  by  the  defendants.     As  to  the  question  of 
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a  demand  on  the  administrator  for  the  payment  of  this  judgment^ 
the  defendants  resist  it  on  several  grounds.  1.  They  deny  thaft 
there  was  any  sach  corporation,  having  a  legal  existence  and 
competent  to  make  a  demand,  as  the  Boston  glass  manufactorr. 

Upon  the  trial  before  the  jury,  the  plaintiff  claimed  that  ihm 
judgment  rendered  in  favor  of  the  Boston  glass  manuf actoij, 
against  the  administrator,  was  conclusive  evidence  of  the  exii^ 
ence  of  the  corporation,  and  particularly  so,  as  it  appears  that 
the  precise  fact  of  the  existence  of  this  corporation  was  put  in 
issue  and  determined  in  that  action.  The  judge  ruled  that  Uam 
judgment  was  conclusive  evidence  of  the  existence  of  the  corpo- 
ration at  the  time  of  the  rendition  of  the  judgment,  but  thsfc 
evidence  was  admissible  to  prove  a  dissolution  of  the  corpani- 
tion  after  that  time  and  before  the  making  of  the  demand.  It  m 
now  iu:ged  on  the  part  of  the  defendants,  that  the  judgment  re- 
ferred to  was,  as  regards  these  sureties,  between  other  partieii^ 
and  therefore  they  are  not  bound  by  it. 

To  most  purposes,  it  seems  to  us,  that  the  sureties  in  an 
ministration  bond  are,  as  well  as  the  principal,  estopped 
controverting  the  validity  of  a  judgment  ascertaining  the 
amomit  of  a  debt  to  be  paid  by  the  administrator.  They  are  n 
many  respects  like  the  sureties  in  a  bail  bond,  und  equally- 
bound  by  the  proceeding  against  the  principal.  The 'duly  tbqr 
have  assumed  is,  that  their  principal  will  pay  on  demand  all 
debts  ascertained  by  judgment  of  a  court  of  law  against  him  iia 
his  capaciiy  as  administrator,  if  the  estate  be  solvent.  His  fail- 
ure to  make  payment  is  a  breach  of  the  administration  bond. 
The  sureties  are  not  to  be  concluded  by  a  judgment  suffered 
coUusively  by  the  administrator,  and  they  have  also  the  right  ti^ 
insist  that  the  action  against  the  administrator  in  the  name  off 
the  creditor  shall  be  commenced  within  four  years  from  thft 
time  when  the  administrator  shall  give  the  public  notice  of  h^ 
appointment  required  by  the  statute.  This  statute  provision 
was  undoubtedly  intended  for  the  benefit  of  the  sureties.  It  i» 
a  positive  bar  arising  from  lapse  of  time,  which  can  not  b» 
waived  by  the  administrator,  nor  in  any  way  be  answered  or 
avoided.  Its  effect  is  therefore  controlling  and  decisive,  and  toi 
this  extent  the  sureties  may  object  to  the  effect  of  a  judgmentL 
against  thdr  principal,  when  sued  on  their  bond  to  the  judge  off 
probate.  Such  was  the  decision  of  this  court  in  the  case  off 
Dawes  v.  Shed^  15  Mass.  6  [8  Am.  Dec.  80],  cited  by  the  counaai 
for  the  defendants.  But  that  case  furnishes  no  precedent  fcnr 
this  defense,  inasmuch  as  no  such  objection  as  was  there  urged^ 
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exists  here.  We  are  satisfied,  that  as  to  all  those  matters  of 
defense  going  to  the  merits  of  the  debt  as  between  the  original 
parties,  the  judgment  against  the  administrator  must  be  taken 
to  be  conclusive  in  a  suit  on  the  administration  bond,  where 
there  has  not  been  fraud  or  collusion.  In  the  present  case  the 
iacts  not  only  fail  to  show  any  such  collusion,  but  it  is  quite  ap- 
parent that  tile  administrator  resisted  the  former  action  upon 
the  same  ground,  as  the  defendants  are  now  desirous  of  present- 
ing in  this  suit. 

The  defendants  ofiEered  some  evidence  to  the  jury,  for  the  pur- 
pose of  proving  a  dissolution  of  the  corporation  after  the  rendi- 
tion of  the  judgment  against  the  administrator,  but  it  was  clearly 
insufficient  for  the  purpose,*  and  that  point  was  not  understood 
to  be  urged  further  by  the  counsel  for  the  defendants.  But  the 
defendants  insist  that  no  legal  demand  has  been  made,  because 
of  the  insufficiency  of  the  authority  of  the  agent  by  whom  the 
same  was  made.  The  authority  of  Mr.  Sullivan  to  act  in  the 
matter  was  placed  by  the  plaintiff  on  two  grounds:  1.  That  he 
^Bvas  the  attorney  of  record  in  the  suit  of  the  Boston  glass  manu- 
factory against  the  administrator;  2.  That  he  was  one  of  the 
assignees  of  the  corporation,  and  an  agent  with  general  authority 
from  his  co-assignees  to  do  any  act  necessary  to  settie  the  claims 
of  the  company.  His  authority  as  the  attorney  of  record  would,  in 
our  opinion,  authorize  him  to  make  the  demand,  and  upon  pay- 
ment to  discharge  the  judgment.  It  is  within  the  scope  of  the 
powers  of  the  attorney  to  institute  all  such  further  proceedings 
as  are  necessary  to  render  the  judgment  effectual  to  the  creditor 
in  the  recovery  of  his  debt.  It  has  been  held  to  be  the  imperative 
duty  of  an  attorney  in  the  original  action,  where  the  body  of  the 
debtor  was  arrested,  to  institute  a  scire  facias  against  the  bail; 
and  if  he  neglect  so  to  do,  he  is  held  responsible. 

It  was  clearly  within  the  authority  of  Mr.  Sullivan,  as  the 
attorney  of  the  creditor,  to  take  all  the  preliminary  measures 
mquisite  to  the  institution  of  a  suit  on  the  probate  bond.  If 
this  were  doubtful,  we  think  he  had  ample  authority  arising 
from  his  relation  to  this  debt,  as  one  of  the  assignees  and  the 
j^pent  of  his  co-assignees.  It  was  objected  on  the  part  of  the 
defendants,  that  an  authority  to  four  persons  to  act  for  the  cor- 
poration, could  not  be  properly  held  to  authorize  acts  in  their 
liehalf  by  only  one  of  their  number.  It  is  undoubtedly  true  in 
many  cases  of  delegated  authority,  that  it  requires  the  tmited 
act  of  all  the  constituted  agents  or  attorneys  to  the  legal  exercise 
af  the  power  delegated  to  them,  but  that  the  mere  auUiority  to 
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receiye  money  on  a  debt  due  to  their  assignor  may  be  exercised 
by  one  of  several  assignees,  in  behalf  of  all,  seems  to  ns  too 
obvious  to  be  questioned. 

But  it  is  further  contended,  that  the  demand  yr^a  not  made  in 
ft  suitable  place,  and  also  that  there  \ms  no  absolute  refusal  of 
payment  on  the  part  of  the  administrator.  Upon  recurring  to 
the  facts  reported  in  the  case,  it  seems  that  after  the  recoveiy 
of  the  judgment  against  the  administrator,  Mr.  Sullivan  noti- 
fied Lodge  of  the  fact,  and  requested  payment,  to  which  Lodge 
replied  that  no  decree  had  yet  been  made  by  the  judge  of  pro- 
bate, and  that  when  it  was  made  the  money  would  be  paid. 
After  the  decree  was  made,  and  after  various  written  commuri- 
cations  between  the  parties  in  reference  to  this  claim,  it  appears 
that  Mr.  Sullivan  met  Lodge  in  State  street,  and  again  requested 
payment,  which  was  refused  by  Lodge.  Some  further  conver- 
sation ensued  between  the  parties,  which  is  particularly  detailed 
in  the  report  of  the  evidence  given  at  the  trial.  The  judge 
ruled,  that  if  one  party  intended  to  make  a  demand,  and  the 
other  so  imderstood  it,  and  did  not  object  to  the  time  or  place, 
nor  propose  any  other  for  that  purpose,  but  expressed  an  inten- 
tion not  to  pay,  it  was  a  legal  demand  in  this  respect. 

Is  there  any  objection  to  the  rule  of  law  as  thus  stated  ?  It 
is  a  familiar  legal  principle,  that  the  necessity  of  a  formal 
demand  is  often  waived  or  obviated  by  the  conduct  of  the  other 
party,  or  where  the  state  of  the  case  is  such  as  to  show  that  a 
demand  would  have  been  entirely  unavailing.  It  is  particularly 
true  in  a  case  where  the  party  wholly  denies  the  right  of  him 
who  seeks  performance,  that  the  demand  need  not  have  all  the 
formalities  that  would  be  essential,  if  the  party  conceded  the 
right  of  the  other,  and  only  claimed  the  privilege  of  performing 
the  contract  or  duty  devolved  on  him,  at  a  di£ferent  time  or 
place. 

Many  cases  to  this  point  are  found  in  the  books.  In  the 
case  of  Richardson  v.  Learned,  10  Pick.  262,  a  demand  was 
made  six  miles  from  the  dwelling-house  of  the  defendant,  for 
the  delivery  of  property  which  he  was  bound  to  deliver  at  his 
dwelling-house.  The  defendant  replied  to  the  demand,  that  he 
meant  to  keep  the  property;  and  this  was  held,  under  the  cir- 
cumstances, a  sufficient  demand.  A  very  strong  case  of  the  ex- 
tent of  this  principle  of  waiver  of  legal  demand  on  the  part  of 
an  executor,  is  that  of  Miles  v.  Boyden,  3  Id.  213.  In  that  case 
the  executor,  being  called  upon  by  the  father  of  the  legatee, 
who  was  an  infant,  for  the  payment  of  a  legacy,  refused  paying 
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the  same,  assig^ning  as  a  reason  that  there  was  no  legacj  given 
to  the  infant  by  the  will  of  the  testator,  but  making  no  objec- 
tion to  the  authority  of  the  father  to  make  the  demand;  and  it 
was  held  by  the  court,  that  the  executor  had  thereby  waived  the 
necessity  of  any  other  demand,  although  by  law  the  father  had 
not  by  virtue  of  that  relation  to  the  legatee,  a  legal  right  to  de* 
inand  payment  of  the  legacy. 

The  legitimate  object  of  a  demand  is  to  enable  the  party  to 
perform  his  contract  or  discharge  his  liability,  agreeably  to  the 
nature  of  it,  without  a  suit  at  law,  and  whenever  one  party 
wholly  denies  the  right  of  the  other,  a  demand  must  be  useless. 
The  rule  in  chancery  seems  to  be,  that  if  the  defendant  in  his 
answer  denies  the  right  of  the  plainti£f,  he  can  not  also  insist  in 
his  defense  that  there  was  no  legal  demand;  as  was  held  iaAyer 
V.  Ayer,  16  Pick.  327.  But  at  law  it  is  otherwise  to  this  extent, 
that  if  the  defendant  does  not  by  his  declarations  and  conduct 
furnish  any  evidence  from  which  the  jury  can  infer  a  waiver,  or 
if  the  circumstances  of  the  case  do  not  clearly  show  a  demand  could 
not  have  been  complied  with,  the  defendant  may  on  the  trial  insist 
upon  proof  of  a  demand,  although  he  also  denies  the  right  of 
the  plaintiff. 

Upon  a  full  consideration  of  the  various  objections  taken  by 
the  defendants,  the  court  are  of  opinion  that  the  law  was  cor- 
rectly stated  by  the  judge  at  the  trial,  and  that  judgment  should 
be  rendered  on  the  verdict. 


The  principal  case  has  been  cited  in  support  of  the  foUowing  positions: 
The  judgment  against  a  constable  in  his  official  capacity  is  prima  /acU  evi- 
dence against  his  sureties  who  are  sought  to  be  charged  therewith:  Lowell  v. 
ParkeTf  10  Mete  315.  If  one  undertakes  to  pay  a  certain  proportion  of  Kzy 
default  made  in  the  payment  of  a  mortgage  debt,  due  by  another,  the  decree 
of  the  court  in  which  the  mortgage  is  foreclosed  is  j/rima  facie  evidence 
against  such  guarantor  of  the  amount  of  the  mortgage:  Prkhard  v.  Farrar, 
116  Mass.  213.  In  the  absence  of  fraud  or  collusion  the  judgment  rendered 
against  the  principal  in  a  bail  bond,  previously  to  the  execution  of  the  bond,  is 
conclusive  against  the  sureties  of  the  debt  thereby  ascertained:  Way  v.  Lewis, 
115  Id.  27.  But  the  surety  of  an  administrator  will  be  allowed  the  benefit 
of  the  statute  of  limitations,  even  if  not  pleaded  by  his  principal:  Robinson  y, 
Hodge,  117  Id.  224.  The  want  of  a  demand  will  be  excused  if  it  would 
evidently  if  made  have  been  inoperative:  Moore  y,Fargo,l\2  Id.  258;  Griggs 
V.  Morgan,  9  Allen,  39.  The  principal  case  is  also  cited  in  CkUson  v.  Adam», 
6  Gray,  3CS. 

How  FAB  Judgment  against  Executor  or  Administrator  Concludes 
HIS  Sureties. — The  law  upon  this  subject  is  not  well  settled.  The  courts 
seem  equally  divided  between  those  which  hold  that  a  judgment  against  an 
administrator,  establishing  a  devastavit  by  him,  will  conclusively  entitle  to  a 
recovery  on  the  administration  ))ond,  and  those  which  hold  tliat  such  judg- 
ment is  at  most  only  prima  J'acie  evidence  against  the  sureties. 


March,  183&]  Heard  i'.  Lodge.  203 

The  fonowing  from  the  opinion  of  the  court  in  Inpui  v.  /?a  -.lu^,  25  Cul.  223, 
delivered  by  Sanderson,  G.  J.,  illustrates  the  views  of  the  firHt  class:  "  As  a 
genend  rale,  sureties  upon  offieial  bonds  are  not  concluded  by  a  decree  or  judg- 
ment against  their  principal,  unless  they  have  had  their  day  in  court  or  an 
opportnnity  to  be  heard  in  their  defense;  but  administration  bonds  seem  to 
form  an  exception  to  this  general  rule,  and  the  sureties  thereon,  in  respect  to 
their  liability  for  the  default  of  the  principal,  seem  to  be  classed  with  such 
sureties  as  covenant  that  their  principal  shall  do  a  particular  act.  To  this 
class  belong  sureties  upon  bail  and  appeal  bonds,  whose  liability  is  fixed  by 
the  judgment  against  their  principal.  This  distinction  seems  to  be  founded 
upon  the  terms  of  the  obligation  iuto  which  the  sureties  upon  an  administra- 
tion bond  enter,  which  are  that  their  principal  shall  faithfully  perform  all  the 
duties  imposed  upon  him  by  the  nature  of  his  trust,  and  will  account  for  and 
pay  over  all  money  which  may  come  into  his  hands,  pursuant  to  the  orders  and 
decrees  of  the  probate  court  The  account  must  be  rendered  to  and  settled 
by  the  court,  and  the  money  must  be  paid  out  and  distributed  by  and  pursu- 
ant to  the  orders  and  decrees  of  the  court,  and  the  undertaking  of  the  sure- 
ties is  that  their  principal  will  do  all  this,  •  •  •  The  condition  of  the 
bond  in  the  present  case  is  to  the  effect,  '  that  the  said  Backus  shall  faithfully 
perform  all  the  duties  enjoined  upon  him  by  law  as  such  public  administrator, 
and  paiticularly  that  he  will  account  for  and  pay  over  all  moneys  and  prop- 
erty that  may  come  to  his  hands  as  such  administrator.'  This  means  that  he 
wiU  account  to  the  probate  court,  and  will  pay  over  to  such  persons,  as  such 
court  may  direct,  all  moneys  and  property  of  which  he  may  beoome  possessed 
in  his  official  capacity;  or,  in-  other  words,  he  will  obey  the  orders  and  de- 
crees of  such  court."  The  remedy  of  the  surety,  for  an  error  in  the  judg- 
ment against  his  administrator,  is  by  an  appeal  from  that  judgment.  It  is 
also  said  that  the  sureties  on  an  administration  bond  differ  from  other  sure- 
ties, as,  for  instance,  from  the  sureties  of  a  sheriff,  in  this,  that  the  latter  are 
liable  to  be  sued  in  the  first  instance,  with  or  without  the  sheriff,  before  any- 
thing has  been  determined  as  to  the  latter's  default;  while  the  former  are  not 
liable  on  the  administration  bond  until  a  devcuiavU  has  been  judicially  de- 
tennined,  and  that»  this  established,  they  will  not  be  allowed  to  controvert 
the  matter  in  the  collateral  action  upon  their  bond:  Oovemor  v.  8kdby,  2 
Blackf.  29. 

Such  oonsiderations  have  moved  some  courts  to  hold  that  in  the  absence  of 
fraud  or  collusion,  a  judgment  sgainst  an  administrator  which  establishes  his 
tUvttstavU  is  oomdusive  against  his  sureties,  both  of  the  ezlBtence  of  the  debt 
open  which  it  was  obtained  and  of  the  devasiavU ;  Siate  v.  Holt,  27  Mo.  340; 
Salyer  v.  SkUe,  5  Port.  (Ind.)  204;  Ooodwm  v.  WiUon,  1  Blackf.  344;  Raltiton 
V,  Wood^  15  HL  347;  WUUanuan  v.  HoweU,  4  Ala.  693;  JRagland  v.  CaXIwun^ 
36  Id.  606;  Lamkin  v.  ffejfer,  19  Id.  232;  Garher  v.  Cofnmonweallh,  7  Pa.  St. 
265;  StovaU  v.  Banks,  10  WalL  588;  Willey  v.  Paulk,  6  Conn.  76.  Other 
courts  have  adopted  a  different  view.  They  evidently  do  not  consider  the 
surety  as  undertaking  that  his  principal  shall  obey  the  orders  of  the  court,  of 
whatever  character,  but  merely  that  he  shall  faithfully  discharge  the  duties 
of  his  office,  and,  therefore,  hold  that  he  is  not,  more  than  any  other  manner 
of  surety,  bound  by  the  judgment  against  his  principal:  Ilobbs  v.  Middleltm, 

1  J.  J.  Marsh.  184;  Arm&kad  v.  Harramonf  4  Hawks,  341;  IgWtart  v.  State, 

2  Gill  &  J.  245;  Seat  ▼.  Cannon^  1  Humph.  470;  Ordinary  v.  Wallace,  1  Itich. 

These  oonrta  seem  to  consider  a  judgment  against  an  administrator  cou- 
against  the  surety  of  the  existence  of  the  debt,  but  allow  him 
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to  plead,  notwithstanding  a  judgment  establishing  a  devatta/rii,  plene  admht- 
istrnvU,  or  no  assets:  Hobhs  v.  Middleton,  1  J.  J.  Marsh.  184;  Amuiead  v. 
Harramotif  4  Hawks,  341;  Seat  t.  Cannon,  1  Humph.  470;  Strickland  ▼. 
Murphy t  7  Jones,  346. 

The  rule  in  North  Carolina  has,  however,  been  changed  by  statate,  so  as 
to  make  the  judgment  against  the  administrator  condusiTe  evidence  against 
his  sureties.  The  cases  last  cited  refer  to  oases  of  judgment  obtained  against 
the  administrator  upon  debts  due  by  his  intestate,  but  it  is  not  seen  why 
their  principles  should  not  apply  to  decrees  settling  the  acooonts  of  the  ad- 
ministiator,  and  finding  balances  duo  by  him. 


Blanet  v.  Biqe. 

[20  ptokkbtwo,  <n.] 

Moss  OB  Less. — If  in.  a  deed  a  lot  be  described  As  running  back  etghty-fiv« 
feet,  more  or  less,  these  words  may  be  deemed  to  have  some  meanings  so 
as  not  to  fix  the  distance  absolutely;  and  if  the  grantor  soon  afterwards 
makes  and  records  a  plat,  in  which  the  lot  before  granted  is  sho^m  to  be 
eighty-nine  feet  in  depth,  this  is  equivalent  to  fixing  the  back  line  eighty- 
nine  feet  from  the  front,  and  is  conclusive  upon  him  and  those  thereafter 
acquiring  title  under  him. 

Writ  of  entry.  The  lands  of  demandant  and  tenant  formerlj 
belonged  to  Charles  Bulfinch,  and  were  situated  between  G^rge 
and  Charles  streets  in  Boston.  In  January,  1807,  Bulfinch  con- 
veyed to  Silas  Whitney,  jun. ,  a  tract  of  land  fronting  westerly  on 
Charles  street  sizfy  feet  and  running  back  eighty-fiye  feet  more 
or  less.  Whitney,  in  March  of  the  same  year,  conveyed  the 
north  half  of  this  tract  to  the  demandant  Blaney.  In  1810,  Bul- 
finch conveyed  to  Joy  and  others,  four  lots  on  Oeorge  street, 
running  back  eighty  feet,  and  bounded  westerly  by  the  lands  of 
Whitney  and  Blaney.  In  the  mean  time,  Bulfinch  had  made  and 
recorded  a  plat  of  the  lands  between  these  two  streets,  and  on 
such  .plat  had  represented  the  tract  of  Whitney  and  Blaney  as 
extending  back  eighty-eight  or  eighty-nine  feet,  and  the  tract  on 
Oeorge  street  as  running  back  eighty  feet  only;  and  this  plan 
was  referred  to  in  the  deed  to  Joy  and  others  under  whom  the 
tenant  deraigned  title.  The  tract  in  controversy  was  that  lying 
eighty-five  feet  easterly  from  Charles  street  and  eighty  feet  west- 
erly from  George  street. 

Barlleit  and  LoHng,  for  demandant. 

Fuller  and  Washburn,  for  the  tenant. 

By  Court,  Shaw,  C.  J.  In  construing  the  deed  from  Bulfincb 
to  Whitney,  bounding  the  estate  on  Charles  street,  and  running 
back  eighty-five  feet,  more  or  less,  these  words,  ''  more  or  less," 
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may  be  considered  as  haTing  some  meaiuDg,  so  as  not  to  fix  the 
distance  absolutely,  though  these  words  are  often  introduced 
without  having  piactically  any  effect.  The  words  of  description, 
"  eighty-fiTc  feet  more  or  less/'  if  there  were  nothing  in  other 
parts  of  the  deed,  or  the  subject  to  which  it  applies,  to  control 
or  explain  them,  especially  where  the  grant  is  of  a  parcel  meas- 
ured out  of  the  grantor's  own  larger  tract,  would  be  equivalent  to 
eighiy-fiye  feet  absolutely.  But  the  words  "  more  or  less"  may 
be  considered  equivalent  to  a  suggestion,  that  either  there  is  some 
monument,  abuttal,  or  line  there,  or  as  an  intimation  that  one  is 
intended  to  be  placed  there,  to  stand  as  the  line  intended,  in  place 
of  the  absolute  admeasurement.  The  fact  that  Bulfinch,  the 
grantor,  soon  after  t&e  execution  of  this  deed,  made  a  plan  of 
this  and  the  adjoining  lots,  and  placed  it  on  record  for  the  in- 
formation of  all  concerned,  wmlriTig  these  two  lines  described  as 
eighty-five  feet  more  or  less,  about  eighty-eight  or  eighty-nine 
feet,  is  equivalent  to  the  fixing  of  such  line  or  monument,  so  far 
as  his  own  rights  and  those  claiming  under  him  were  concerned. 
It  may  be  presumed  to  have  been  done  by  agreement,  and  in 
pursuance  of  the  contract  of  sale;  but  without  such  presumption 
it  would  be  conclusive  of  the  intent  of  the  grantor,  in  regard  to 
the  indefinite  words  used  in  his  deed,  and  good  against  him  and 
those  claiming  under  him.  This  act  being  done  by  Bulfinch, 
before  he  conveyed  any  of  the  other  lots,  is  sufficient  to  answer 
the  role  of  fixing  a  monument  or  abuttal  soon  after  the  convey- 
ance. 

But  there  is  another  view  of  the  case  which  seems  quite  decisive. 
The  subsequent  deed  of  Bulfinch  to  the  ancestor  of  the  defend- 
ant, and  that  under  which  alone  he  can  claim,  described  the  lot 
as  bounded  on  George  street,  and  running  back  eighty  feet,  and 
there  bounded  on  the  land  of  "Whitn^  and  Blaney.  The  same 
deed  referred  to  the  plan  then  on  record,  and  therefore  the 
bound  on  the  land  of  Whitney  and  Blaney,  most  naturally  and 
obviously  means,  the  land  of  Whitn^  and  Blaney  as  designated 
and  marked  upon  that  plan,  especially  as  such  construction  gave 
to  the  grantees  the  whole  depth  of  eighty  f  6et  as  mentioned  in 
tfaedeed. 

The  court  axe  of  opinion,  that  the  demandant  has  established 
the  better  title  to  the  nanow  strip  of  land  in  question,  and  is 
entitled  to  reoover  it  in  this  action. 

Whxbs  a  CoHVxrAiroB  Bxfsbs  to  a  HoNinawT  not  in  esktanoe,  bat  the 
pirtics  afterwardfl  erect  one,  intending  it  u  and  for  the  monnnMnt  described, 
itw]Bbeeodeemed«lberwarda,a8if  it  hadbeenetndingsttlietime:  Cfaoee- 
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Innd  V.  Floffg,  4  Coah.  81;  and  therefore  sacfa  monument  willjcovem  the  ex- 
tent of  the  land,  although  not  entirely  coinciding  with  the  line  described  in 
the  deed:  Kellogg  v.  Smith,  7  Id.  382.  Bat  a  monument  erected  long  after 
the  transaction,  by  one  of  the  grantees  without  notice  to  the  grantors,  will 
avail  nothing:  IVhUe  v.  BUas,  8  Id.  611,  citing  the  principal  case.  The  case  la 
also  cited  in  Block  y.  Pfaff,  101  Mass.  63S,  and  J/onn  v.  />tmAam,  5  Gray,  51& 


LoVELL  V.  MiNOT, 

[20  PzoKBBnro,  116.) 

Loan  bt  Guabdian  on  borrower's  note,  secured  by  pledge  of  stock  in  a  manu- 
facturing company  at  three  fourths  of  its  par  and  less  than  three  fourths 
of  its  market  value,  is  an  Id  vestment  justified  by  sotmd  discretion,  and  the 
guardian  will  not  be  held  responsible  for  a  loss  resulting  from  a  subsequent 
depreciation  in  the  value  of  the  stock. 

Sale  bt  Guardian  on  Credit,  of  shares  in  a  corporation,  for  which  he  takes 
purchaser's  note  secured  by  two  indorsers,  and  also  the  note  of  another 
person  secured  by  a  mortgage  on  real  estate,  will  be  deemed  to  be  in 
good  faith  and  in  the  exercise  of  a  sound  discretion,  and  he  will  not  be  re- 
quired to  make  good  any  resulting  loss. 

Appeal  from  decree  of  probate  court.  Minot,  guardian  of 
Elizabeth  M.  Gkyetiy,  on  July  18,  1825,  lent  one  thousand  three 
hundred  and  thirty-three  dollars  and  thirty-three  cents  of  her 
moneys,  and  upwards  of  two  thousand  dollars  of  the  moneys  of  her 
minor  brother,  also  under  his  guardianship.  He  took  the  borrow- 
er's note,  secured  by  five  shares  of  the  Nashua  Manufacturing  Com- 
pany, for  one  thousand  dollars  each  and  then  worth  more  than 
par  in  the  market.  Other  persons  made  loans  on  like  securily 
about  the  same  time.  The  borrower  became  insolvent  and  the 
shares  depreciated  so  as  to  become  inadequate  security.  In 
March,  1833,  the  guardian  for  one  hundred  and  one  dollars  and 
forty  cents  bought  tweniy-eight  one  hundredths  of  a  share  in 
the  same  company,  to  enable  him  to  give  Elizabeth  two  whole 
shares  as  her  portion  of  the  five.  In  November  of  the  same 
year,  the  guardian  sold  two  shares  to  H.  H.  Fuller  for  two 
thousand  dollars,  taking,  to  secure  payment,  two  notes  for  one 
thousand  dollars  each,  indorsed  by  B.  L.  Porter  and  E. 
Fuller;  also  four  notes  of  D. Yoimg  to  E.  Fuller,  aggregating  two 
thousand  and  eleven  dollars,  which  last  notes  were  secured  by 
real-estate  mortgages  on  lands  in  Lowell.  After  this  sale  the 
stock  rose  to  eight  hundred  dollars  per  share.  All  the  makers 
and  indorsers  of  the  notes  taken  on  account  of  the  sale  of  the 
stock  failed,  and  the  land  embraced  in  the  mortgages  was  not 
adequate  to  secure  payment.     The  ward  Elizabeth  having  inter- 
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ZDaziied  with  Wm.  S.  Loyell,  he  claiined  that  her  goardian  ought 
to  pay  oyer  the  amount  of  moneys  leoeived  and  interest.  The 
latter  sought  to  exonerate  himself  by  tendering  an  assignment 
of  the  notes  and  securities.  The  probate  court  decreed  in  favor 
of  the  guardian. 

E.  Eersey  Derby,  for  the  appellant. 

S.  Hvbbardy  for  the  appellee 

By  Court,  Shaw,  C.  J.  The  merits  of  this  case  depend  upon 
the  question,  whether  the  loan  to  an  indiyidual  upon  his  prom- 
issory note,  with  a  pledge  of  shares  in  a  manufacturing  com- 
pany as  collateral  security,  was  a  suitable  and  proper  inyestment 
for  a  guardian  to  make,  or  whether  it  was  so  unsuitable  as  to 
make  the  guardian  personally  responsible  for  the  loss. 

It  is  not  suggested  in  the  facts,  nor  in  the  argument,  that 
any  neglect  or  want  of  good  judgment  was  chargeable  to  the 
respondent,  other  than  what  may  be  inferred  from  the  fact  of 
making  such  an  investment.  The  rule  claimed  by  the  appellant, 
that  no  investment  can  be  considered  safe  or  can  be  approved 
by  a  probate  court  or  court  of  equity,  except  in  public  securi- 
ties, however  well  supported  by  authorities,  as  a  rule  established 
in  English  courts  of  equity,  is  wholly  inapplicable  to  this 
country,  and  tmtenable.  In  fact  there  are  no  public  securities 
in  this  cotmtry,  which  would  answer  these  requisitions  of  an 
English  court  of  %quity.  The  rule  was  well  laid  down  in 
Harvard  College  v.  Amory,  9  Pick.  461,  that  "all  that  can  be 
required  in  such  cases  is,  that  the  trustee  shall  conduct  himself 
faithfully,  and  exercise  a  sound  discretion;"  and  by  this  rule  the 
coiirt  are  of  opinion,  that  the  present  case  must  be  governed. 
Such  is  the  variety  of  stocks  and  funds,  including  loans  on 
mortgages,  in  which  prudent  and  discreet  men  make  invest- 
ments, and  those  intended  to  be,  to  a  considerable  degree,  per- 
manent, and  such  is  the  fluctuating  character  of  all  fundb  that 
it  seems  difficult  if  not  impossible  to  lay  down  any  rule,  at  once 
just  and  practicable,  and  broad  enough  to  meet  all  the  cases. 
See  Case  of  Calhoun's  esUUe,  6  Watts,  185;  Knight  v.  Earl  of 
Plymouth,  3  Atk.  480;  Thcmpson  v.  Brown,  4  Johns.  Ch.  628. 

Taking  this  to  be  the  rule,  the  court  are  of  opinion  that  the 
guardian  acted  in  good  faith,  and  with  sotmd  discretion,  in 
making  the  investment  which  he  did.  He  took  the  note  of  a 
person,  then  in  good  credit,  with  a  pledge  of  stock  as  collateral 
security,  at  the  rate  of  about  three  quarters  of  its  par  value,  and 
less  than  three  quarters  of  its  market  value. 
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It  was  objected  that  this  was  an  injudicious  and  indiscreet 
investment,  because  it  exposed  the  funds  to  the  risks  and  hazards 
of  trade,  and  the  rule  was  cited  and  relied  on,  that  if  a  trustee 
puts  the  trust  fund  into  trade,  he'  shall  account  for  the  profit 
if  any  is  made,  and  shall  make  good  the  capital,  if  anj  portion 
of  it  is  lost.  There  would  have  been  more  ground  for  this  ar- 
gument, had  the  money  been  invested  in  the  manufacturing 
stock,  in  which  case  the  profits  would  have  been  contingent. 
But  it  was  not  so;  it  was  a  loan  at  a  fixed  interest  of  six  per 
cent.,  and  the  transaction  no  further  exposed  the  capital  to  the 
hazards  of  trade,  than  as  it  affected  the  value  of  the  pledge. 
But  at  the  rate  at  which  these  shares  were  taken  as  collateral 
security,  there  was  room  for  great  fluctuation,  and  they  might 
fall  twenty-five  per  cent,  without  leaving  the  loan  insecure.  The 
subsequent  transaction  in  the  sale  of  these  shares,  is  open  to 
the  same  considerations;  it  was  conducted  with  good  faith  and 
sound  discretion,  and  though,  as  events  turned  out,  in  conse- 
quence of  the  failure  of  the  purchaser,  and  of  his  two  indorsers» 
and  of  the  debtor  on  the  mortgage  given  for  collateral  security, 
it  would  have  been  better  and  for  the  interest  of  the  ward,  if 
the  shares  had  not  been  sold,  yet  this  could  not  be  foreseen* 
and  is  no  proof  of  negligence  or  want  of  sound  discretion. 

The  court  are  therefore  of  opinion,  that  there  was  no  error  in 
the  decree  of  the  probate  court,  allowing  the  respondent's 
charge  of  one  thousand  three  himdred  and^thiriy-three  dollars 
and  thiriy-three  cents  as  cash  invested,  and  in  this  respect,  the 
decree  of  that  court  is  afiSrmed. 


Rule  with  Respect  to  Investments  of  Guabdian  is  merely  that  he 
must  exercise  good  faith  and  a  sound  discretion  in  the  investment  of 
the  trust  funds;  and  if  he  do  this  he  will  be  exempt  from  liability  for  the 
consequences  that  may  follow  the  investment:  Clark  v.  Oarfield,  8  Allen,  427; 
Kinmouih  v.  Brigkamy  5  Id.  277.  To  the  same  effect  see  Konigsmacher  v. 
Kimmet,  21  Am.  Dec.  374.  But  the  guardian  can  seldom  loan  the  ward's  funds» 
without  taking  security,  and  yet  be  safe:  Id.,  and  note,  page  381.  If  the 
guardian  deposits  the  ward's  funds  in  his  own  name,  however  reputable  the 
bank  at  the  time  of  the  deposit,  he  will  be  liable  for  the  loss  of  the  funds  by 
the  subsequent  failure:  Jenkins  v.  Walter ,  29  Id.  539. 


Gbat  v.  Babtlett. 

[30FicKnuvo,lM.) 

Wharv  EznuTDisp  below  Low  Water  gives  no  right  of  possewion  to  any  ad* 

jaoent  land  under  water  not  actually  covered  by  the  wharf,  nor  any  right 

to  the  exclusive  use  of  the  open  space  at  its  side.    The  only  right  of  the 

wharf-owner  over  the  adjacent  water  is  that  which  he  has  in  oommon 
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with  all  others,  of  mooring  vessels  upon  it  or  passing  and  repaasing 
boats  and  vessels  engaged  in  navigation. 

Wekrx  Laitds  ake  under  Low-wat£B  Mark,  title  is  not  to  be  aoqaired  bgr 
prior  occupancy,  while  they  are  part  of  the  public  domain. 

OwHER  OF  Flats,  Coverixo  the  Whole  thereof  with  a  Wha&f,  does  nok 
thereby  make  such  a  claim  of  right  to  use  the  land  cf  a  coterminous  pn»» 
prietor  to  lay  vessels  upon,  as  will  ripen  into  a  prescriptive  right  to  •» 
use  such  land,  although  the  adjacent  proprietor  acquiesces  in  the  maiib- 
tenance  of  the  wharf. 

EtnoFPEL — One  Standing  bt  and  Seeing  Another  making  large  expendi- 
tures on  property,  to  which  he  has  some  claim  of  which  he  gives  no  no- 
tice, can  not  afterwards  assert  his  claim.  But  this  principle  does  nolb 
apply  where  the  expenditures  are  made  upon  the  public  domain  or  upon 
the  lands  of  the  person  making  them;  for  then,  third  persons  liave  n<a 
right  to  object. 

Bill  for  injunctioii.  John  May,  in  182G,  being  the  owner  of 
a  wharf  in  Boston,  extended  it  some  ten  feet  below  low-water 
mark,  and  afterwards,  in  the  year  181G,  his  title  wasconyeyed  to 
plaintiff's  father,  who  in  the  year  last  named  extended  the  wharf 
still  further  below  low  water,  at  great  expense.  Samuel  Park— 
man,  at  the  time  of  these  extensions,  owned  the  adjacent  wharf*. 
The  elder  Gray  died  in  1825,  devising  his  property  to  his  sonsw. 
The  defendant  having  acquired  Parkman's  title,  proceeded  to  ex^ 
tend  his  wharf  below  low-water  mark  and  intended  to  continue 
it  still  further.  This  the  plaintiff  sought  to  enjoin.  He  insisted 
that  the  defendant's  predecessors  had  acquiesced  in  the  extension 
of  plaintiff's  wharf,  and  seen  large  expenditures  made  therein; 
that  the  extensions  made  and  intended  by  defendant  greatly  in- 
jured plaintiff's  dock  and  would  render  it  useless.  The  jury,  im 
response  to  special  issues  presented  to  it,  found  that  j^laintiff  at 
the  time  he  extended  his  wharf  below  low-water  mark  had  no 
right  to  do  so,  but  that  he  now  has  a  right  thereto  by  the  statuta 
of  1837,  so  far  as  it  does  not  infringe  on  the  direct  lino  of  de- 
fendant's premises;  that  the  extension  of  plaintiff's  wharf  in- 
jured defendant;  that  the  defendant  had  the  right  to  extend  hi& 
wharf,  so  far  as  plaintiff  was  concerned;  that  Parkman  had' 
knowledge  of  the  extension  of  plaintiff's  wharf  and  did  not  ob- 
ject thereto. 

Mason  and  Oray,  for  the  plaintiff.  As  against  the  public*, 
plaintiff  has  the  right  to  use  the  wharf,  and  as  appurtenant  there- 
to, the  dock:  1.  Because  it  is  not  an  impediment  to  navigation;: 
Angell  on  Tide  Waters,  127, 132,  156;  2  Dane  Abr.  696,  6OT;, 
CommonweaUh  v.  Wright,  6  Am.  Jur.  185.  2.  By  Rev.  Stat.,  c^ 
119,  sec.  12,  and  Stat.  1837,  c.  229;  Jacksony.  Harden,  4  Johns.. 
302  [4  Am.  Dec.  262];  Smith  v.  L&riUard,  10  Id.  838;  Cutts  t^ 
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Spring,  15  Mass.  135.  As  against  defendant  the  plaintiff  has 
soquired  an  easement  to  keep  and  maintain  his  dock  free  from 
obstniction;  because  the  dock  is  appurtenant  to  the  wharf,  and 
without  it  the  wharf  is  of  no  value;  and  because  the  defendant 
and  his  predecessors  acquiesced  in  the  acts  of  plaintiff  and  his 
prodecessors  and  thus  permitted  an  easement  to  be  created. 
Kiml  V.  Waiie,  10  Pick.  138;  Doae  v.  Broadstreet  Association,  6 
Mass.  332;  1  Story  Eq.  376,  378;  Hicka  v.  Cooke,  4  Dow.  16; 
East  India  Co,  v.  Vincent,  2  Atk.  83;  Taylor  v.  Hampton,  17  Am. 
Dec.  710;  Tarrant  v.  T&rry,  1  Bay,  239;  WhaUey  v.  Thompsm, 
1  Bos.  A  Pul.  371. 

Aylwin  and  Loring,  for  the  defendant.  Plaintiff  had  no  right 
to  extend  his  wharf  below  low-water  mark:  Colonial  Ordinance 
of  1641;  Ancient  Charter,  148;  Commonwealth  y.  Charlestown,  1 
Pick.  184  [11  Am.  Dec.  161];  Commonwealth  v.  Chapin,  5  Id.  201; 
Attorney-general  v.  Johnson^  2  Wils.  Ch.  101;  Stoughlon  v.  Baker, 
4  Mass.  528  [3  Am.  Dec.  236] .  The  defendant  is  willing  to  let  the 
wharf  stand  except  where  it  projects  over  his  line.  The  statute  of 
1887  does  not  confirm  plaintiff's  rights;  but  merely  remits  the 
xight  of  the  state  to  prosecute  him  for  maintaining  a  public  nui- 
sance: Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  444.  The 
doctrine  of  estoppel  does  not  apply :  Aitomey-general  y,  Baliol  Col- 
lege, 9  Mod.  411 ;  Plumb  v.  FluiU,  2  Anst.  432.  That  plaintiff's  use 
of  the  dock  in  front  of  his  wharf  had  not  been  adverse  nor  exclu- 
sive, nor  had  it  continued  sufficiently  long  to  give  an  easement: 
Sargent  v.  Ballard,  9  Pick.  251;  1  Story  Eq.  391,  394;  Kenney 
▼.  Browne,  3  Bidgew.  P.  C.  518,  519;  EUiotson  v.  Freetkam,  2 
Soott,  174.  The  defendant  is  entitled  to  extend  his  wharf  to  the 
line  of  the  harbor  as  defined  by  the  statute  of  1837. 

By  Court,  Shaw,  0.  J.  It  appears  to  the  court  very  dear,  that 
the  extension  by  Mr.  Gray,  the  plaintiff's  ancestor,  in  1816,  of 
his  wharf  into  the  channel  below  the  line  of  low-water  mark, 
whether  it  was  a  public  nuisance  or  not,  or  whether  in  any  form 
the  public  coidd  have  interposed  to  prevent  or  remove  it,  gave 
the  builder  no  possession,  and  no  color  of  title,  beyond  the 
limits  of  the  land  under  water,  actually  covered  by  some  erection 
which  would  in  fact  exclude  the  use  of  the  public  waters  to 
others.  Of  course  it  did  not  draw  after  it  any  exclusive  right  to 
llie  use  of  the  open  space  by  the  side  of  it,  for  the  purposes  of 
ivharfage,  by  way  of  easement  as  appurtenant  to  his  wharf.  Be- 
yond the  limits  of  his  actual  occupation,  by  building,  the  plaint- 
iflTs  ancestor  had  a  right,  in  common  only  with  all  others,  to  use 
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the  space  on  both  sides  of  his  wharf,  for  the  purposes  of  passing 
over  it  with  boats  and  vessels,  and  for  mooring  vessels  upon,  as 
all  persons  have  a  right  to  use  open  navigable  waters. 

The  principle  of  prior  occupancj  by  Mr.  Gray,  the  ancestor 
of  the  plaintiff,  and  the  acquiescence  of  the  ancestors  of  the  de- 
fendant, does  not  apply  to  any  part  of  the  premises  in  contro- 
versy, below  low-water  mark,  because,  as  to  that  the  possession 
was  not  adverse,  and  Mr.  Parkman,  the  defendant's  ancestor, 
had  no  power  to  oppose  or  resist  it.  It  was  a  public  domain, 
over  which  Mr.  Parkman  had  no  control;  and  his  right  to  use  it, 
was  a  right  in  common  with  all  the  rest  of  the  community,  and 
one  which  it  was  not  his  peculiar  duly  or  province  to  vindicate. 

A  point  mainly  relied  on  is  this,  that  when  the  elder  Mr.  Gray 
extended  his  wharf  within  and  beyond  low- water  mark,  which 
was  a  great  public  improvement,  he  covered  the  whole  width  of 
his  flats,  or  nearly  the  whole,  with  his  wharf;  that  it  was  essen- 
tial to  the  enjoyment  of  his  wharf,  that  he  should  make  use  of 
the  adjoining  flats  for  dockage;  and  that  the  adjoining  proprie- 
tor must  have  known  and  understood  this,  and  by  his  silence 
tacitly  acquiesced  in  this  claim,  and  gave  him  permission  so  to 
occupy  the  adjoining  flats.  But  the  court  are  of  opinion  that 
this  is  making  much  too  broad  a  claim,  upon  the  foimdation  of 
tacit  acquiescence.  When  Mr.  Gray  built  out  his  wharf  from 
high  to  low-water  mark,  he  had  a  right  to  use  and  occupy  hia 
own  flats  to  the  full  breadth,  in  any  manner  which  he  thought 
fit.  He  might  use  the  flats  solely  for  wharf  or  solely  for  docks, 
or  partly  for  one  and  partly  for  the  other.  But  he  could  not  use 
the  same  flats  for  wharf  and  for  docks  at  the  same  time.  If  there- 
fore it  was  his  intention  to  use  the  sides  of  his  wharf,  or  either  of 
them,  for  dockage  to  lay  vessels  upon,  it  was  in  his  power  to 
leave  open  a  sufficient  part  of  the  flats  for  that  purpose,  and  for 
access  to  them.  His  not  doing  so,  was  rather  an  indication  that 
it  was  not  his  intention  to  use  the  sides  of  the  wharf  to  lay  ves- 
sels at,  but  only  the  end.  At  all  events,  it  did  not  amount  to  the 
claim  of  a  right,  to  use  the  land  and  flats  of  the  coterminous 
proprietor  to  lay  vessels  upon,  without  any  title  by  grant  or 
prescription;  and  therefore  the  silence  of  the  coterminous  pro- 
prietor is  no  evidence  of  his  tacit  acquiescence  in  such  a  claim. 
At  most  it  can  amount  to  no  more  than  evidence  of  the  consent 
of  such  co-terminous  proprietor,  that  the  party  may  so  cover  his 
flats,  with  his  wharf,  if  it  suits  his  interest  or  choice  to  occupy  it 
as  wharf  rather  than  as  a  dock. 
The  principle  was  much  relied  upon,  that  where  one  stands  by 
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and  sees  another  laying  out  money  and  making  large  investinentft 
upon  property,  to  -which  he  himself  has  some  claim  or  title,  and 
he  does  not  give  notice  of  it,  he  can  not  afterwards,  in  equity 
and  good  conscience,  set  up  such  claim  or  title.  This  we  think 
is  a  very  just  and  well-settled  principle,  -when  well  understood 
and  properly  applied.  But  it  does  not  apply  to  this  case,  be* 
cause  the  acts  of  Mr.  Gray  did  not  tacitly  or  expressly  amount 
to  any  claim  upon  the  property  or  rights  of  the  coteiminous  pro- 
prietors, whose  estate  the  defendant  now  holds;  but  were  either 
such  as  he  had  a  right  to  do,  within  the  exercise  of  his  own 
rights,  upon  his  own  flats,  or  were  done  upon  the  public  domain^ 
against  which  those  proprietors  could  make  no  legal  resistance* 
Besides,  the  principle  insisted  on  requires  some  quaJiflcation, 
and  can  be  only  held  to  apply  against  one  who  claims  under 
some  trust,  lien,  or  other  right  not  equally  open  and  apparent  ta 
the  parties,  and  in  favor  of  one  who  would  be  deceived  or  mis- 
led by  such  want  of  notice.  But  where  the  act  of  one  is  an  en- 
croachment on  the  soil  or  rights  of  another,  an  acknowledged 
tort,  equally  well  known,  or  equally  open  to  the  notice  of  both 
parties,  it  gives  no  right,  until  it  has  continued  for  such  a  length 
of  time  without  interruption,  as  to  found  the  presumption  of  a 
grant,  or  give  effect  to  the  limitation  of  the  right  of  action  for 
the  disturbance,  as  determined  by  common  law  or  by  statute. 

In  this  suit,  it  must  be  remembered,  that  the  plaintiff  seeks  ta 
enjoin  and  inhibit  the  defendant  from  building  out  and  extend- 
ing his  own  wharf,  within  the  limits  of  his  own  original  lines, 
and  upon  an  extension  of  those  lines  to  low-water  mark,  a  claim 
which  in  the  opinion  of  the  court  can  not  be  maintained.  But 
this  opinion  is  not  intended  to  affect  in  any  respect,  the  rights  of 
the  parties  to  a  small  triangular  piece,  covered  by  the  wharf  of 
the  plaintiff  at  the  north-west  comer  thereof.  That  portion  of 
the  wharf,  as  appears  by  the  plans  used  at  the  hearing,  lies  west  of 
the  line  of  the  plaintiff's  flats,  as  extended  from  the  shore  to  low-^ 
water  mark,  and  lies  upon  that  part  of  the  land  below  low-water 
mark  which  lies  in  front  of  the  defendant's  land.  It  is  land 
originally  below  low-water  mark,  a  part  of  the  public  domain^ 
and  owned  by  neither  of  these  parties.  No  claim  is  made  for  it, 
in  this  suit,  by  the  defendant,  and  the  only  point  open,  and  the 
only  one  to  which  this  opinion  applies,  is,  that  the  plaintiff  has 
established  no  right,  for  the  purposes  of  dockage,  to  that  portion 
of  the  flats  lying  west  of  the  original  line  of  his  own  flats,  and 
over  the  lands  and  flats  which  would  be  covered  by  the  defend* 
ant's  wharf,  if  extended  in  like  manner. 

Plaintiff's  bill  dismissed,  with  costs. 
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EsTOiTEL. — ^Where  an  owner  of  property  has  failed  to  give  notice  of  his 
right  to  persons  who  are  about  to  l>uy  under  a  mistaken  opinion  as  to  the 
title,  he  will  not  be  estopped  from  asserting  his  title  against  the  purchaser, 
unless  he  was  likewise  instrumental  in  causing  or  encouraging  the  mistake: 
Bragg  v.  Boston  A  N,  B,  B.  Co.,  9  Allen,  62;  and  it  can  not  be  ruled  as  mat- 
ter of  law,  that  the  claimant  under  an  unrecorded  deed  has  estopped  himself 
from  asserting  title  by  witnessing  a  subsequent  deed  made  by  his  grantor,  if 
the  grantee  therein  at  the  time  knew  of  the  prior  unrecorded  deed :  HcUe  v. 
Skittner,  117  Mass.  475,  citing  the  principal  case.  If  the  conduct  of  the  owner 
•of  land  has  been  such  as  to  encourage  a  third  party  to  make  improvements 
thereon,  equity  will  compel  him  to  surrender  his  title  on  receiving  compensa- 
tion, or  else  to  pay  for  the  improvements;  but  mere  silence  on  his  part  will 
not  entitle  to  relief  against  him,  if  the  person  making  the  improvements  was 
folly  aware  of  the  situation,  or  had  the  means  of  becoming  so:  Crest  v.  Jack, 
^  Am.  Dec.  353,  and  note  355. 

A]>VEK8X  Entry  will  not  be  constituted  by  an  acquiesoenoe  in  any  act  of 
-entry  or  possession,  if  there  was  no  right  to  complain:  DrcJee  v.  Curtis,  1 
-Cush.  418,  citing  the  principal  case.  As  to  what  shall  constitute  adverse  pee- 
cession,  see  Smith  v.  Hosmer,  28  Am.  Dec.  354,  and  note. 

Privats  Owvsbship  of  Flats  is  subject  to  a  public  right  of  way  there- 
over for  boats  and  vessels,  that  the  owner  can  not  lawfully  impede  by  ereo* 
tions  or  indosores:  CommonwecUlh  v.  Alger,  7  Cush.  79. 


BowENy  Adm'x,  v.  Hope  bra.  Co.    Bo>¥en,  Adm'x, 

V.  Mebchaihis'  Ins.  Go. 

[SO  PiCXBEnra,  278.] 

Saujsq  on  hxb  Votagb  is  accomplished  when  an  insured  vessel  quits  her 
moorings,  in  readiness  for  sea  and  intending  to  sail,  though  she  ii  after- 
wards stopped  by  head  winds. 

YnsEL  IS  AT  Ska  when,  being  at  Bangor,  Wales,  on  east  side  of  the  straits 
of  Menai,  ready  and  intending  to  sail,  she  drops  down  seven  or  eight 
miles  below  Bangor  for  the  purpose  of  proceeding  on  her  voyage,  but  ii 
then  detained  by  head  winds  and  compelled  to  come  to  anchor  and  re- 
main several  days. 

VissBL  IS  "on  A  Passaox"  whou  detained  under  the  circumstanoes  detailed 
above,  and  is  within  a  policy  of  insurance  which  purports  to  continue  her 
insurance  if  she  should  be  "on  a  passsge**  at  the  expiration  of  the  year 
for  which  she  was  insured. 

AcnoN  on  policies  of  insurance  on  the  brig  Qovemor  Brooks. 
On  September  25, 1835,  the  brig  was  at  Bangor,  on  the  east  side 
of  the  straits  of  Menai,  which  are  between  Wales  and  the  island 
of  Anglesea,  with  her  cargo  on  board  and  ready  for  sea.  With 
the  intention  of  proceeding  on  her  yoyage  to  Boston,  she  weighed 
anchor  and  dropped  down  several  miles;  she  was  stopped  by 
head  winds  and  was  not  able  to  get  out  of  the  straits.  She  set 
«ail  on  several  successive  days  afterwards,  but  was  unable  to 
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proceed  until  the  eighth  day  of  October.  She  then  got  to  sea, 
where  in  the  progress  of  her  voyage  she  sustained  damages. 
The  first  policy  was  for  one  year  from  October  G,  1834,  but  if 
the  vessel  should  be  at  sea  at  the  end  of  the  year,  the  risk  should 
continue  until  she  reached  her  port  of  destination.  The  second 
policy  was  like  the  first,  except  that  the  words ' '  on  a  passage"  were 
used  instead  of  the  words  ''at  sea."  The  only  question  was 
whether  the  brig  was  in  harbor,  or  *'  at  sea,"  or  *'  on  a  passage" 
on  the  sixth  day  of  October,  1835.     The  jury  found  for  plaintiff. 

Loring  and  Loring,  for  the  plaintiff. 
Parsons  and  Steams,  for  the  defendants. 

By  Court,  Shaw,  0.  J.  The  policy  in  the  first  of  these  cases 
was  on  time,  for  one  year,  and  if  the  vessel  should  be  at  sea 
when  the  year  expired,  then  the  risk  was  to  continue  until  her 
arrival  in  port,  at  a  pro  rata  premium.  The  loss  occurred  after 
the  expiration  of  the  year,  and  the  question  is,  whether  the  risk 
continued,  upon  the  contingency  stated,  within  the  meaning  of 
the  policy.  The  term  at  sea  may  have  different  meanings,  ac- 
cording to  the  connection  in  which  it  is  used.  Here  it  is  used  in 
contradistinction  to  arrival  in  port.  If  the  vessel  has  sailed  or 
commenced  a  voyage  from  one  port  to  another,  she  must  be  con- 
sidered to  be  at  sea,  within  the  meaning  of  this  clause,  from  the 
commencement  to  the  termination  of  that  voyage,  although  dur- 
ing parts  of  it  she  may  have  sought  shelter  in  a  place  on  the 
way.  Then  what  is  a  departure  on  a  voyage,  and  what  an  arrival, 
must  be  settled  by  the  law  and  usage  as  established  in  reference 
to  cases  where  the  termini  of  the  voyage,  and  not  periods  of 
time,  determine  the  commencement  and  termination  of  the  risk. 
The  law  upon  this  subject  seems  to  be  well  settled,  that  when  a 
vessel  quits  her  moorings,  in  complete  readiness  for  sea,  and  it 
is  the  actual  and  real  intention  of  the  master  to  proceed  on  the 
voyage,  and  she  is  afterwards  stopped  by  head  winds  and  comes 
to  anchor,  still  intending  to  proceed  as  soon  as  wind  and  weather 
will  permit,  this  is  a  sailing  on  the  voyage  within  the  i>olicy: 
Bond  V.  NuM,  Cowp.  601;  Lang  v.  Anderson,^  3  Bam.  &  Cress. 
495;  PeUigrew  v.  Pringle*  3  Bam.  &  Adol.  523. 

In  an  early  case  in  this  commonwealth,  it  was  held,  that  under 
a  similar  clause,  a  vessel  might  be  deemed  ''  at  sea,"  whilst  on  a 
foreign  voyage,  though  at  the  time  the  vessel  was  actually  in 
port,  having  been  captured,  carried  in,  and  detained:  Wood  v. 
New  England  Mar,  Ins.  Co.,  14  Mass.  31  [7  Am.  Dec.  182]. 

_^ * 

1.  Lamg  t.  Atkderdon,  2.  PitUgrtw  t.  PrlngU, 
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In  the  present  case,  the  court  all  are  of  opinion,  that  upon  tha 
facts  proved,  the  yessel  had  left  her  moorings  and  commenced 
her  Toyage,  when  she  left  the  city  of  Bangor,  where  she  had 
taken  her  cargo,  with  a  full  purpose  of  prosecuting  her  yoyage, 
and  fully  prepared  for  sea,  and  that  she  was  therefore  at  sea 
within  the  meaning  of  the  i>olicy,  on  the  sixth  of  October,  when 
the  year  expired;  and  then  by  force  of  the  clause  cited,  the  policy 
continued  until  the  loss  occurred.  In  the  other  i>olicy,  the  con- 
tingency upon  which  the  risk  is  to  continue  at  the  end  of  the 
year,  is  a  little  differently  expressed,  the  words  being,  if  the 
vessel  shall  then  be ''  on  a  passage."  We  think  the  meaning  and 
legal  effect  are  the  same  in  this  as  in  the  other  policy.  A  vessel 
is  on  a  passage  after  she  has  left  her  port  of  lading,  fully  pre- 
pared to  proceed  to  her  port  of  destination,  and  with  a  real  in- 
tent to  do  so,  although  she  comes  to  anchor  again  on  account  of 
head  winds,  and  the  intention  of  proceeding  as  soon  as  wind  and 
weather  will  permit  is  not  relinquished. 

The  court  are  of  opinion,  that  the  plaintiff  is  entitled  to  recoyer 
in  both  cases,  and  that  an  assessor  must  be  appointed,  conform^- 
ably  to  the  agreement  of  the  parties,  to  ascertain  the  amount  of 
loss. 


Thv  Voyage  of  a  Vessel  to  her  port  of  ultimate  deatiiiation  begins  as  soon 
ns  she  leaves  the  home  port  destined  for  that  place,  and  can  not  be  considered 
a  voyage  to  an  intermediate  port  at  which  she  intends  to  stop  to  take  on  the 
■tores  neoessary  to  enable  her  to  oontinne  her  voyage  to  such  place  of  ultimate 
destination:  Friend  v.  OlamceHer  Ins,  Co,,  113  Mass.  332,  citing  the  principal 


A  Vessel  is  not  on  hkb  PAasAOB  vrithin  the  meaning  of  a  policy  whicb 
oontinaes  the  risk  if  she  is  at  sea  at  the  termination  of  the  period  of  time  em- 
braced by  the  policy,  if  at  the  termination  of  that  period  she  is  at  a  place  to 
which  she  is  sent  to  take  cargo,  though  that  place  is  not  a  port  by  law  bat 
an  open  roadstead:  Cole  v.  Union  Ins,  Co,,  12  Gray  501;  and  see  Washingtom 
Ins.  Co,  V.  WhUe,  103  Mass.  238,  both  distinguishing  the  principal  case. 

A  Vessel  is  to  be  Coksidered  "at  Sea"  within  the  meaning  of  a  policy 
of  insurance  which  insures  her  for  a  specified  time,  and  provides  that  if  she 
should  be  "at  sea**  at  the  expiration  of  that  time,  then  the  risk  is  to  continue 
at  an  agreed  premium  until  she  reaches  her  port  of  disohaige,  if  at  the  expinip 
tion  of  the  term  she  Is  in  a  foreign  port^  having  been  captured  and  carried  thithea 
against  the  will  of  the  master:  Wood  v.  New  £higland  Afar,  Ins,  Co,,  7  Am. 
182. 
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Whitney  et  al.  v.  Goddard,  Adm'x. 

[20  PlCXEBZMO»  COi.] 

YaE  Term  Pebson  ''beyond  Sea,  wiTHotn-  ant  of  the  United  States" does 
not  include  a  citizen  of  another  state,  who  has  never  been  in  this.  Such 
a  citizen  is  therefore  not  within  the  exception  of  the  statnte  of  limitations 
•of  1780,  0.  52,  sec.  4. 

Assumpsit  on  a  contract  made  by  plaintiffs  in  May,  1829;  they 
then  resided  in  New  York.  It  was  not  shown  that  they  were 
«ver  in  Massachusetts.  The  defendants  resided  in  Boston.  This 
action  was  commenced  May  24,  1837.  The  defendants  pleaded 
iihe  statute  of  limitations. 

Brigham,  for  the  plaintiffs. 

Miibbard  and  Waits,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  It  is  somewhat  remarkable,  that  this 
precise  question  has  not  before  been  brought  under  the  consid- 
eration of  the  court,  especially  as  it  is  one  which  would  be 
likely  to  be  of  frequent  occurrence.  The  precise  question  is, 
-whether  a  citizen  of  another  of  the  United  States,  who  has  never 
lieen  within  the  limits  of  this  state,  is  barred  of  his  action  in 
■mx.  years  from  the  time  the  cause  of  action  accrued,  by  the  stat- 
ute of  limitations,  stat.  1786,  c.  52.  It  depends  upon  the  con- 
struction of  the  statute,  and  upon  the  point,  whether  a  citizen  of 
:«aother  of  the  United  States  is  within  the  statute,  or  within  the 
^Koeption.  The  exception  and  saying  provision  is  thus  expressed, 
a»c.  4:  "  This  act  shall  not  be  understood  to  bar  any  infant, 
/erne-covert,  person  imprisoned,  or  beyond  sea,  without  any  of 
the  United  States,  or  non  compos  mentis/'  etc.  Upon  the  con- 
struction of  this  statute,  the  court  are  of  opinion,  that  the 
plaintiffs,  being  citizens  and  inhabitants  of  the  state  of  New 
Tork,  are  not  persons  beyond  sea  without  any  of  the  United 
States,  and  therefore  that  they  are  not  within  the  saving  clause 
of  the  statute,  and  therefore  by  its  general  provisions,  they  are 
liorred  from  maintaining  this  action. 

Several  cases  have  been  cited  from  other  states,  in  which  it 
lias  been  held  that  the  words  "beyond  seas"  have  been  con- 
strued to  mean,  beyond  the  limits  of  the  state,  passing  the  act 
These  cases  we  do  not  deem  applicable  to  the  present,  because 
the  words  of  the  statutes  construed  are  different  from  ours,  in 
vising  the  words  "beyond  seas"  alone  and  without  explanation. 
We  think  it  quite  apparent,  why  a  construction  so  widely  dif- 
Hecent  from  the  ordinaiy  and  literal  meaning  of  the  words  "  be- 
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yond  seas/'  sliould  have  prevailed  and  been  deemed  reasonable. 
Prior  to  the  revolution,  several  of  the  North  American  provinces 
and  colonies  had  adopted  and  re-enacted  the  statute  21  Jac.  I., 
being  the  statute  for  the  limitation  of  personal  actions.  Ii& 
Te-enacting  the  acts  of  parliament  for  the  benefit  of  the  colonies, 
there  was  a  natural  and  strong  tendency  to  follow  as  nearly  as 
possible,  their  precise  language,  as  well  from  a  natural  deference 
which  was  felt  for  acts  of  British  legislation,  designed  and 
intended  as  an  amelioration  of  the  common  law,  affecting  civil 
rights  and  the  administration  of  justice  as  from  the  more  im- 
portant and  practical  consideration,  that  such  statutes,  if  of 
considerably  long  standing,  came  to  us  recommended  by  a  long 
course  of  sound  and  wise  judicial  expositions,  explaining  doubts, 
reconciling  apparent  contradictions,  removing  ambiguities,  and 
thus  fitting  them  for  a  better  practical  application  to  use,  in 
regulating  the  rights  and  remedies  affected  by  them.  This 
latter  advantage  could  only  be  attained  by  following  the  language 
as  well  as  the  spirit  of  such  acts  of  parliament.  The  effect  of 
this  tendency  was,  many  times,  to  follow  the  language  of  English 
legislation,  where  from  the  difference  in  the  circumstances  of 
the  two  countries,  such  language  was  singularly  inapplicable. 
This  accounts  for  the  use  of  the  clause  "  beyond  seas,"  in  the 
acts  of  many  of  the  states.  In  Qreat  Britidn,  after  the  union 
with  Scotland,  when  this  language  was  introduced,  it  had  an  apt 
and  precise  signification,  being  co-extensive  with  the  realm, 
that  is,  with  the  jurisdiction  of  the  parliament  which  adopted 
it.  There  was  therefore  good  ground  for  courts  of  the  colonies 
and  states  who  had  thus  adopted  the  language  of  21  Jac.  I.,  to 
hold  the  words  ''beyond  sea"  to  be  equivalent  to  the  phrase 
"out  of  the  state;"  because  such  was  its  legal  effect  and  con- 
struction, in  the  original  act.  It  has  been  stated  that  the  stat- 
ute of  Virginia  adds  the  words  "  without  the  limits  of  the  com- 
monwealth," to  the  words  ''beyond  sea,"  to  make  it  more 
explicit:  Shelty  v.  Ouy,  11  Wheat.  368. 

But  in  our  statute,  the  words  "beyond  sea"  do  not  stand 
alone,  they  are  immediately  followed  by  the  words  "  without  any 
of  the  United  States."  We  are  of  opinion,  that  in  the  use  of 
these  words  the  legislature  did  not  intend  to  point  out  two  dis- 
tinct disabilities,  that  of  being  beyond  sea,  as  one,  and  that  of  being 
without  any  of  the  United  States,  as  another,  using  the  former  in 
a  technical  sense  as  equivalent  to  "  out  of  the  commonwealth," 
because  it  would  render  the  words  "  without  the  United  States" 
not  only  superfluous  but  repugnant.    It  may  then  be  asked,  why 
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ihe  words  "  beyond  sea"  are  used  at  all,  being  wholly  superflu- 
ous, upon  the  construction  t^hich  the  court  now  adopt.  It  may 
be  remarked  in  passing,  that  in  the  revised  statutes,  these  words 
are  not  retained,  the  words  are  simply  ''absent  from  the  com- 
monwealth:" Rev.  Stat.,  c.  120,  sec.  6.  But  we  think  an  answer 
may  be  given  to  the  question,  why  this  clause  was  inserted.  The 
act  of  1786  was  not  an  original  act  of  legislation.  It  was,  like 
most  of  the  statutes  of  that  period,  a  revision  of  several  provin- 
cial acts.  It  seems  to  have  been  the  practice  of  legislators^ 
soon  after  the  adoption  of  the  constitution  of  1780,  in  the  revis- 
ion of  colonial  and  provincial  laws,  to  retain  the  form  and  phrase- 
ology of  former  acts  as  far  as  practicable.  Probably  this  was 
done  for  the  reason  already  given,  that  these  acts  had  received 
judicial  constructions,  many  titles  and  rights  depending  upon 
ihem,  and  these  would  be  more  stable  and  secure,  if  the  form 
and  language  of  former  laws  should  be  retained,  where  it  was 
not  intended  to  change  the  substance. 

It  is  a  matter  of  doubt,  whether  the  several  laws  for  the  limita- 
tions of  personal  actions  passed  by  the  provincial  government, 
ever  went  into  operation.  They  were  altered,  modified,  and  sus- 
pended from  time  to  time,  till  after  the  commencement  of  the 
revolution.  But  whether  they  actually  went  into  operation  or 
not,  is  immaterial;  they  stood  on  the  provincial  statute  book, 
and  would  be  naturally  resorted  to,  as  other  similar  provincial 
acts  were  resorted  to,  upon  a  revision  of  the  statutes,  after  the 
adoption  of  the  constitution. 

The  first  provincial  act  was  that  of  13  Geo.  II.,  Ancient  Char- 
ters, 521.  The  saving  proviso,  in  that  act,  is  almost  precisely  in 
the  same  terms  with  the  statute  of  1786;  except  that  the  words 
"  beyond  the  seas"  are  alone  used.  This  act  is  stated  in  a  sub- 
sequent one,  to  be  in  a  great  measure  copied  from  21  Jac.  I. ,  and 
22  Geo.  II.,  Anc.  Charters,  566.  This  latter  act  contains  the 
same  proviso,  not  to  bar  any  person  '*  beyond  the  seas."  Thus 
stood  the  provincial  acts,  when  the  statute  of  1786,  which,  in 
its  phraseology,  is  manifestly  a  revision  of  the  former  acts,  was 
passed.  The  saving  clause  or  exception  is  the  same,  except  that 
immediately  after  the  words  "  beyond  sea"  are  added  the  words 
''  without  any  of  the  United  States."  The  latter  words  are  put 
by  way  of  explanation  and  qualification  of  the  preceding,  equiv- 
alent to  saying,  that  by  these  words,  "  beyond  sea,"  we  mean 
without  the  United  States.  The  former  phrase  was  probably 
used,  because  it  was  found  in  the  previous  acts;  and  the  latter 
was  added  to  I'emove  the  doubt  and  ambiguity  which  attended  it 
as  it  stood  alone. 


March,  1838.]         Whitney  u  Ooddard.  219 

There  seems  also  to  have  been  good  reason  why  the  citizens  of 
other  states  should,  in  this  respect,  be  put  upon  Uie  same  footing 
with  those  of  our  own  state.  The  constitution  of  the  United 
States,  adopted  about  the  time  that  this  act  went  into  operation, 
recognized  the  citizens  of  all  the  United  States  as  constituting, 
for  many  purposes,  one  people,  and  it  provides,  that  the  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states.  The  citizens  of  other  states,  there- 
fore, have  all  the  same  means  and  facilities  for  securing  and  recov- 
ering their  debts  as  citizens  of  the  commonwealth,  and  that  not 
merely  as  a  matter  of  comity,  but  of  right.  There  seems  to  be  equal 
reason,  therefore,  why  they  should  conform  to  the  general  policy 
of  the  law,  and  be  required  to  commence  their  suits  within  the 
times  limited  by  its  provisions. 

A  case  was  cited  in  which,  it  was  supposed,  that  a  contrary 
opinion  had  been  expressed:  Bulger  v.  Roche,  11  Pick.  36  [22 
Am.  Dec.  359].  In  that  case,  no  question  upon  this  point  was 
involved,  because  both  parties  were  foreigners  and  British  sub- 
jects. One  or  two  expressions,  however,  in  the  opinion  of  that 
case,  given  by  myself,  countenance  the  idea,  that  by  the  con- 
struction of  our  statute,  the  terms  ''  beyond  sea,"  and  "  out  of 
the  commonweath,"  were  used  as  synonymous,  and  that  an  inhab- 
itant of  another  state  would  not  be  barred.  The  sentence  al- 
luded to  is  this :  ' '  This  proviso  in  terms  excludes  the  operation  of 
the  statute  in  all  cases  where  the  plaintiff  is  out  of  the  common- 
wealth at  the  time  the  cause  of  action  accrues,  without  distin- 
guishing," etc.  The  object  of  the  sentence  was  to  show,  that 
there  was  no  distinction  between  a  foreigner,  a  Chinese  or  Eng- 
lishman, for  instance,  and  a  former  citizen  who  had  gone  abroad. 
It  meant  to  say,  that  the  terms  or  words  of  the  statute  applied  as 
fully  to  the  one  as  the  other;  to  those  who  were  in  fact  absent, 
beyond  sea,  etc.,  whatever  these  expressions  imported,  and  not 
merely  to  those  who  had  gone  beyond  sea,  or  were  described  by 
any  other  expression,  implying  a  former  presence  or  domicile. 
There  was  no  occasion  to  mark  the  distinction  on  which  this  case 
turns.  Had  t&e  words  of  the  statute  been  used,  "  beyond  sea 
without  any  of  the  United  States,"  which  would  have  been  more 
exact,  the  mistake  would  not  have  ooenxred;  and  the  result  upon 
the  point  then  under  consideration,  wo\ild  have  been  precisely 
the  same.  A  subsequent  expression  in  the  same  opinion,  that 
the  remedy  would  not  be  barred  until  six  years  after  both  plaint- 
iff and  defendant  had  been  within  the  jurisdiction  of  the  com- 
monwealth, must  be  accounted  for  in  the  same  way,  by  haste  and 
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inadvertence.  The  proposition  was  substantiallj  correct  as  ap- 
plied to  that  case.  3oth  plaintiff  and  defendant  were  foreigners, 
never  having  been  citizens  of  any  other  of  the  United  States. 
The  proposition  intended  to  be  expressed  was,  that  the  statute 
of  limitations  wo\ild  not  be  a  bar  in  such  case,  until  the  defend- 
ant had  been  within  the  state  and  liable  to  be  sued,  for  the  term 
of  six  years,  and  the  plaintiff  had  been  six  years  freed  from  the 
impediment,  as  it  was  contemplated  in  the  statute,  of  being  be- 
yond sea,  etc.,  which  liberation,  in  that  case,  commenced  at  the 
same  time  that  the  plaintiff  came  into  this  commonwealth.  It 
was  therefore  correct  as  applied  to  that  state  of  facts,  that  the 
plaintiff  would  not  be  barred,  until  he  had  been  six  years  within 
the  jurisdiction  of  the  commonwealth. 

This  case  therefore  affords  no  authority  for  the  ground  taken 
by  the  plaintiffs;  and  the  court  are  of  opinion,  that  the  plaint- 
iffs, being  citizens  of  the  state  of  New  York,  are  not  within  the 
exception,  and  that  they  are  barred  of  their  action  by  the  statute 
of  limitations. 


The  Term  **  Beyond  Sea,"  in  a  statate  of  limitatioiis  has  gonenlly  been 
considered  to  mean  out  of  the  state:  Forbes  ▼.  /bo<,  13  Am.  Dec  7S2,  and 
note  in  which  the  different  authorities  are  collected. 


Mabtin  v.  The  Fishikg  Insubanoe  Company. 

[20  PXOKXBIMO,  889.] 

Ihbukancr — What  is  a  WABRAinnr. — Stipalation  in  a  policy  on  a  vessel  that 
the  insurers  are  not  to  be  ''  liable  for  any  damage  to  or  from  her  sheath- 
ing" is  not  equivalent  to  a  representation  that  the  vessel  has  sheathing; 
but  even  if  it  were,  the  representation  is  immaterial,  if  it  appears  that 
sheathing  would  be  regarded  as  of  no  benefit  to  the  vessel 

iNsnitANCE  ON  Vessel  '*  at  and  from  Calais,  Maine,  on  July  16,  to,  at^  and 
from  all  places  to  which  she  may  proceed  in  the  coasting  business  for 
six  months,'*  attaches  on  the  day  named,  whether  the  vessel  was  then 
prosecuting  her  voyage  or  not,  if  it  appears  that  the  intent  was  to  insure 
for  a  stated  time,  irrespective  of  the  place  where  the  vessel  happened  to 
be. 

Waiver  of  Preliminary  Proofs  mat  be  Presumed  in  an  action  for  insur- 
ance, if  the  insurers  always  declined  to  pay  on  some  other  ground,  and 
had  never  objected  on  account  of  any  defect  or  deficiency  in  the  prelimin- 
ary proofs. 

Presumption  of  Seaworthiness  during  the  Entire  Risk  arises  from  proof 
of  seaworthiness  at  its  commencement. 

Insurance  for  Whom  it  may  Concern,  was  effected  by  L.  and  made  pay- 
able to  himself.  He  was  then  the  owner  of  one  half  of  the  vessel  and 
had  indorsed  notes  given  for  the  purchase  money  by  his  co-owner.     His 
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object  was  to  indemnify  himself  from  loss  for  this  indorsement.  After- 
waxds  his  co-owner  gave  L.  a  bill  of  sale.  Still  later  a  loss  occurred. 
It  was  held  that  L.  was  entitled  to  recover  the  whole  amount  of  the  loss. 
LmsBST  AT  THB  Tdcb  OF  THE  Lofis  is  all  that  is  required  to  entitle  plainti£f 
to  reooYer  on  a  policy  issued  and  payable  to  him  *' for  whom  it  may 
concern." 

AssDXFsrr  on  a  policy  of  insmance,  '*  on  the  brig  Helen,  at 
and  from  Calais,  Maine,  on  the  sixteenth  day  of  July,  at  noon, 
to,  at,  and  from  all  ports  and  places  to  which  she  may  proceed 
in  the  coasting  business,  for  six  months,  ending  the  sixteenth 
day  of  January,  1836,  at  noon,  the  company  not  to  be  liable  for 
any  damage  to  or  from  her  sheathing.''  The  various  points,  and 
the  facts  necessary  to  illustrate  them,  appear  from  the  opinion. 
There  was  a  general  verdict  for  plaintiff. 

Loring,  Hvhbard^  and  WaUs,  for  the  defendants. 

Choaie  and  Crowninshield,  for  the  plaintiff. 

By  Court,  Putnam,  J.  The  loss  alleged  in  this  case  is  admit- 
ted, or  not  denied;  and  several  objections  have  been  made  to  the 
payment  of  it  by  the  defendants,  which  will  now  be  considered. 
No  fraud  on  the  part  of  the  plaintiff  is  suggested;  no  conceal- 
ment is  pretended.  It  was  insisted  for  the  defendants,  that  there 
was  a  warranty  that  the  vessel  was  sheathed.  The  words  in  the 
policy  which  are  relied  upon  are,  the  '*  company  not  liable  for 
any  damage  to  or  from  her  sheathing."  The  report  thus  states 
this  part  of  the  case:  '*  It  being  proved  that  the  vessel  was  not 
sheathed  at  the  time  of  the  loss,  the  defendants'  counsel  ob- 
jected that  the  plaintiff  had  not  made  out  his  case  in  this  par- 
ticular, the  plaintiff,  at  the  time  of  making  the  insurance,  having 
represented,  that  she  was  sheathed,  and  the  description  of  the 
vessel  in  the  policy  being  a  warranty,  the  fulfillment  of  which 
was  essential  to  his  right  to  recover,  and  whichrhe  was  bound  to 
prove."  The  case  also  finds,  that  there  was  no  other  represen- 
tation upon  this  matter,  excepting  that  which  has  been  cited 
from  the  policy. 

If  it  is  to  be  considered  as  a  representation,  and  the  defense 
put  on  the  ground,  that  it  has  not  been  complied  with,  we  think 
it  can  not  prevail;  for  it  is  evidently  touching  a  matter  not  ma- 
terial. The  report  states,  that  there  was  evidence  in  the  case 
tending  to  show,  that  sheathing  is  not  considered  of  advantage 
to  a  vessel  in  the  coasting  trade,  which  was  the  employment  in 
which  this  vessel  was  engaged.  And  the  clause  was  introduced 
evidently  with  another  intent  than  to  be  a  warranty,  in  the  strict 
meaning  of  that  term  in  the  law  of  insoxanoe.    It  was  intro- 
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duced  for  the  protection  of  the  defendants  against  the  risk  of 
loss  for  damage  which  might  happen  to  the  sheathing,  which,  as 
the  report  states,  one  of  the  directors  of  the  company  had  ex- 
amined when  the  vessel  was  in  Boston,  two  or  three  weeks  be- 
fore the  insurance,  when  it  was  found  not  to  be  very  good.  Now 
the  defendants  were  unwilling  to  be  subject  to  any  loss  on  ac- 
count of  that  old  sheathing.  It  is  not  to  be  considered  a 
warranty,  any  more  than  the  clause  which  provides  that  the  un- 
derwriters shall  not  be  liable  for  any  loss  upon  grain,  etc. ,  would 
be  a  warranty  that  the  cargo  consisted  wholly  or  partly  of  grain, 
or  than  a  stipulation  that  the  defendants  wo\ild  not  be  liable  for 
any  damage  to  the  stem  boat,  if  suspended  from  the  stem  da- 
vits, would  amount  to  a  warranty  to  cany  a  boat  astern. 

And  it  was  further  argued  for  the  defendants,  that  there  was 
no  evidence  that  the  vessel  was  at  or  prosecuting  her  voyage 
from  Calais  on  July  16,  according  to  the  terms  of  the  policy. 
We  think  the  decision  in  Mardy  v.  United  3Idr.  and  Fire  Ins.  Co, , 
9  Mass.  85  [6  Am.  Dec.  40],  a  good  answer  to  this  objection. 
There  an  insurance  was  made  upon  a  vessel  for  one  year,  com- 
mencing the  risk  at  B.  on  a  day  certain  at  noon;  in  fact,  how- 
ever, the  vessel  had  left  the  port  of  B.  the  preceding  day,  but 
was  in  good  safety  at  sea  on  the  day  £xed,  and  was  afterwards 
lost  within  the  year;  and  the  underwriters  were  held  liable. 
Sewall,  J.,  who  was  a  very  able  commercial  lawyer,  gave  the 
opinion  for  the  court,  and  very  properly  observed,  that  the  policy 
was  made  not  with  any  distinct  view  to  place,  but  merely  regard- 
ing time.  That  case  affords  an  illustration  of  the  doctrine  of 
warranty.  If  the  intent  of  the  parties  was,  that  the  policy  was 
to  attach  on  condition  that  the  vessel  was  at  B.  on  the  day  named, 
and  that  the  risk  should  begin  there,  excluding  eveiy  other  place, 
then  the  policy  never  attached.  But  the  court  held,  that  the 
intent  was  to  commence  the  risk  on  a  day  certain,  and  that  the 
intent  to  insure  at  B.  was  not  exclusive  of  any  other  place.  It 
is  a  material  fact  in  that  case,  and  in  which  it  is  similar  to  the 
case  at  bar,  that  when  the  policy  was  made,  neither  party  knew 
when  the  vessel  sailed  from  the  port  named;  and  it  was  the  clear 
inteot  of  the  parties  to  insure  on  time,  without  regard  to  the 
place  where  the  vessel  might  then  be,  but  with  regard  to  the 
employment  in  which  the  vessel  was  engaged,  viz.,  in  the  coast- 
ing trade.    This  objection,  we  think,  can  not  prevail. 

It  was  then  objected,  that  no  evidence  was  offered  of  any  pre- 
liminary proof  before  bringing  the  action,  excepting  an  abandon- 
ment which  was  not  accepted,  and  a  demand  of  payment  of  the 
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loss,  and  a  written  agreement  of  reference,  and  the  testimony  of 
one  of  the  plaintiff's  witnesses,  that  the  defendants  had  always 
resisted  the  right  of  recovery,  on  account  of  the  unseaworthiness 
of  the  vessel.  But  the  report  finds  that  there  was  no  evidence, 
that  the  defendants,  in  their  communications  with  the  plaintiff, 
made  the  want  of  proof  a  ground  of  their  objection  to  pay  the 
loss  claimed.  And  the  court  very  properly  left  it  to  the  jury  to 
determine,  whether  the  defendants  had  not  waived  their  right  tc» 
any  further  proof,  or  whether  it  was  not  evidence,  that  they  had 
such  proof.  We  all  think  that  direction  was  right,  and  are  satis- 
fied with  the  result  expressed  by  the  opinion  of  the  jury,  for  the 
plaintiff,  as  to  that  part  of  the  case. 

Then  it  was  contended,  that  the  vessel  was  unseaworthy,  in 
respect  that  her  chain  cable  was  too  short.  Now  the  report 
finds,  that  in  June  previous  to  the  date  of  the  policy,  the  vessel 
was  at  Boston,  and  that  she  was  then  equipped  with  chain  cables 
of  sufficient  length;  that  she  sailed  from  New  York  for  Boston 
on  December  13,  and  was  wrecked  on  the  fifteenth,  and  came 
into  Newport  on  the  twenty-fourth;  and  that  soon  after  her 
arrival  she  had  but  forfy-nine  fathoms  of  chain  cable,  which  was 
confessedly  insufficient  to  render  her  seaworthy,  there  being  no 
evidence  as  to  the  time  when  the  deficiency  in  the  chain  hap- 
pened, although  there  was  evidence  tending  to  show,  that  there 
was  sufficient  when  she  sailed  from  New  York.  The  question 
was,  when  the  deficiency  took  place.  The  legal  presumption 
was  properly  stated  to  the  jury  on  this  point,  that  if  they  found 
the  vessel  was  seaworthy  when  the  policy  attached  and  the  risk 
commenced,  she  so  continued.  The  part  of  the  cable  might 
have  been  purloined  at  Newport.  At  any  rate,  there  was  no 
evidence  introduced  by  the  defendants  to  rebut  the  presumption 
of  the  law  before  stated,  as  to  seaworthiness,  or  to  show  that 
there  had  been  any  neglect  properly  attributable  to  the  plaintiff 
in  that  respect. 

But  the  most  material  objection  remains  to  be  considered, 
viz. :  whether  the  plaintiff  is  entitled  to  recover  for  more  than 
one  half  of  the  vessel.  It  is  to  be  recollected,  that  the  defend- 
ants caused  the  plaintiff,  for  whom  it  might  concern,  payable  to 
him,  to  be  insured  the  sum  contained  in  the  policy.  Now  it  is 
contended,  that  the  title  to  one  half  of  the  vessel  was  in  one 
Lamson,  when  the  policy  was  made,  and  that  he  sold  out  his 
half  before  the  loss,  and  so  had  no  interest  at  the  time  of  the 
loss;  and  so  by  the  adjudication  in  Carroll  v.  Boston  Mar,  Ins, 
Co,,  8  Mass.  515,  Lamson  could  not  recover,  nor  could  the 
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plaintiff  recover  for  the  use  of  Lamson,  or  of  his  assignee,  who 
became  such  without  the  assent  of  the  defendants.  The  plaintifl 
has  proved  the  loss,  and  he  now  claims  to  recover  in  his  own 
name,  for  account  of  whomsoever  the  loss  concerned.  The 
money,  by  the  terms  of  the  policy,  was  to  be  paid  to  him.  But 
it  was  to  be  paid  only  to  those  who  were  interested  at  the  time 
of  the  loss;  for  they  only,  in  legal  contemplation,  were  to  be 
considered  as  concerned.  The  plaintiff  insists,  that  he  was  so 
interested  in  the  whole  concern  at  the  time  when  the  policy  was 
effected,  and  especially  at  the  time  when  the  loss  happened,  as 
to  be  entitled  to  recover  the  whole  for  his  own  use. 

The  report  finds,  that  the  plaintiff  and  Lamson  bought  the 
vessel  together,  and  that  the  policy  was  made  payable  to  the 
plaintiff,  because  Lamson  had  paid  nothing  for  the  vessel,  and 
the  plaintiff  had  indorsed  Lamson's  notes  given  for  his  moiety. 
And  this  statement  was  made  to  the  president  and  secretary  of 
the  insurance  company.  And  the  plaintiff  paid  the  whole  of  the 
premium.  The  plaintiff  therefore  had  an  interest  when  the 
policy  was  made,  that  the  loss,  if  any  shoiild  happen,  should  ho 
paid  to  him,  to  enable  him  to  get  an  indemnity  against  the  liabil- 
ity he  had  assumed  as  indorser  for  Lamson  t6r  his  half  of  thr> 
vessel.  But  there  was  no  writing  at  that  time  between  tho 
plaintiff  and  Lamson  in  the  nature  of  a  mortgage,  or  otherwise 
But  after  a  few  months,  and  before  the  loss,  viz. ,  in  October  f ol 
lowing  the  July  when  the  policy  was  made,  Lamson,  like  ai 
honest  man,  gave  a  bill  of  sale  to  the  plaintiff  of  his  moiety,  and 
he  afterwards  deceased.  The  plaintiff  then  became  directly  intei^ 
ested  in  the  whole  vessel,  and  continued  to  be  and  was  interested 
in  the  whole  at  the  time  of  the  loss.  The  case  does  not  resemble 
Carroll  v.  Boston  Mar.  Ins.  Co, ,  which  was  relied  upon  by  the 
defendants,  upon  this  point;  for  there  the  assignment  was  to  » 
stranger  to  the  party  named  in  the  policy,  here  not. 

If  no  assignment  had  been  made  by  Lamson,  there  co\ild  he 
no  doubt  but  that  the  plaintiff  might  have  recovered  the  whole, 
and  would  be  accountable  to  Lamson  for  the  half;  and  he  would» 
without  doubt,  have  been  thereby  released  from  his  liability  as 
indorser.  The  intent  of  Lamson  was  to  give  the  plaintiff  an 
actual  title,  and  not  a  mere  contingent  equitable  interest.  And 
can  it  be  maintained,  that  the  assigi:jnent  shall  be  considered 
as  operating  so  as  to  destroy  the  right  which  he  before  had  to 
receive  the  whole  money  in  case  of  loss  ?    We  think  not. 

In  Bhind  v.  Wilkinson,  2  Taunt.  242,  it  was  considered  tbat 
an  averment  of  interest  at  the  time  of  affectiug  the  policy,  is  im* 
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xnaterial.  The  court  held,  that  if  the  declaration  had  avenedL 
that  the  plaintiff  was  interested  at  the  time  of  the  ship's  sailii^^ 
or  that  the  policy  was  made  on  a  certain  day,  and  that  after- 
wards, on  a  subsequent  day,  the  plaintiff  acquired  an  interest,  SL 
would  be  sufi&cient.  The  material  allegation  is,  that  the  parfcfr 
assured  had  a  legal  interest  at  the  time  of  the  loss.  We  are 
isfied  that  the  plaintiff  had  such  interest,  in  the  case  at  bar, 
that  none  of  the  objections  which  have  been  raised,  can  preToil 
against  the  plaintiff's  legal  claim  to  recover. 

The  plaintiff,  in  the  agreement  to  refer,  has  waived  his  aban- 
donment, and  claim  for  a  total  loss,  and  the  case  must  be  sub- 
mitted to  an  assessor  to  assess  the  damages  as  upon  a  partial  Iosbl 


Ixs(mA5CE  ON  A  Vessel  at  and  from  A.  to  B.,  with  liberty  to  stop  at  €L» 
will  cover  the  vessel  daring  the  entire  voyage,  where  she  leaves  A.  for  C.  im 
a  condition  of  seaworthiness  adequate  to  the  risk  of  the  voyage,  though  ik 
would  not  be  a  condition  of  seaworthiness  for  a  voyage  to  B.,  if  while  at  CL» 
before  leaving  for  B.,  the  vessel  is  made  seaworthy  for  that  voyage:  Cobh  t^ 
New  England  etc.  Ins.  Co,,  6  Gray,  203,  citing  the  principal  case.  The  i»^ 
surancd  upon  a  vessel  ''at  and  from"  a  foreign  port  covers  the  vessel  as  sooai 
am  she  has  been  moored  safely  twenty>four  hours  after  her  arrival  at  ports 
Oarriguea  v.  Cox,  2  Am.  Dec.  493. 

Objectiox  to  Nature  and  Kixd  of  Proof  is  Waived,  if  the  ini 
places  bis  refusal  to  pay  upon  other  grounds:  Thmng  v.  Oreat  Western 
Co.,  Ill  Mass.  110,  or  if  the  insurer  contents  himself  with  a  general  refoMl 
to  pay,  and  subsequently  enters  into  negotiations  for  a  settlement  of  the  lomts 
Graves  v.  Washington  Mar.  Ins.  Co.,  12  Allen,  304,  citing  the  principal  c«M^ 
which  is  also  cited  in  Ryder  v.  Phosnix  Ins.  Co.,  101,  Mass.  550. 

Surr  MAT  be  Brought  bt  a  Consignor  in  his  Own  Name,  upon  a  pol^ 
icy  taken  out  by  his  consignee  for  benefit  of  whom  it  may  concern: 
V.  Merehantt^  Ins.  Co.,  29  Am.  Dec.  444. 


Sexton  v.  Nevees. 

[20  FIOKIBZNO,  tf  1.] 

Officer  Nsglbctino  to  Properly  Levy  upon,  advertise,  or  sell  propct^ 
upon  execution,  whereby  the  purchaser  loses  title,  is  liable  to  such  pur- 
chaser in  an  action  on  the  case. 

Officer  is  Responsible  for  Neglect  of  Deputy  in  not  giving  legal  notM»- 
of  sale. 

Measure  of  Damages  in  an  Action  against  an  Officer  for  failing  t» 
give  proper  notice  of  a  sale,  if  it  be  shown  that  the  plaintiff  has  not 
any  title  by  the  error,  is  no  more  than  the  feet  which  the  officer  haa 
lected  for  the  levy  and  sale. 

AcnoN  against  sheriff  for  default  of  his  deputy.    The  facts  ap^ 
pear  from  the  opinion. 

Am.  Dbc.  Vol.  XXZII^IS 
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BabeTf  for  the  plaintiff. 

Wells  and  Jlvord,  for  the  defendant. 

• 

By  Oonrty  Mobton,  J.  In  levying  an  execution  on  an  equity 
of  redemption,  the  officer  is  bound  to  comply  with  all  the  regu- 
lations established  by  law,  in  relation  to  the  notification,  the 
mode  of  conducting  the  sale,  the  title  to  be  given  to  the  purchaser, 
and  the  return  of  his  precept.  These  are  official  duties,  for  the 
neglect  of  which  the  delinquent  is  not  only  liable  for  himself, 
but  the  principal  for  his  depuly .  For  a  breach  of  these  or  other 
duties  in  the  service  of  an  execution,  the  officer  is  answerable  to 
others  injuriously  affected  by  his  conduct,  as  well  as  to  the 
parties  to  the  original  judgment.  Thus  an  action  will  lie  in 
favor  of  other  attaching  creditors:  Rich  et  al,  v.  Belly  16  Mass. 
294;  WMaJcer  v.  Sumner,  7  Pick.  551  [19  Am.  Dec.  298],  and 
9  Id.  808.  So  it  will  lie  in  favor  of  the  purchaser.  It  is  true 
that  he  may  require  the  warraniy  of  the  officer,  that  the  require- 
ments of  the  law  have  been  complied  with;  but  he  is  not  bound 
to  rely  upon  such  warraniy.  It  might  in  many  cases  prove  an 
inadequate  remedy. 

It  appears  from  the  officer's  return,  that  he  posted  notifications 
in  two  towns  adjoining  the  place  of  sale,  instead  of  two  towns 
adjoining  that  in  which  the  land  lay.  This  was  such  an  error  as 
rendered  the  sale  invalid.  Nothing  passed  to  the  plaintiff  by  the 
sheriff's  deed,  and  he  may  well  maintain  this  action  for  any  in* 
jury  which  he  thereby  sustained.  The  officer's  blunder  injured 
no  one  but  the  plaintiff.  It  was  a  direct  wrong  to  him,  and  he 
is  entitled  to  a  remimeration.  The  only  question  of  any  difficulty, 
is  the  extent  of  the  plaintiff's  suffering.  Prima  facie,  the  price 
paid  would  seem  to  be  the  proper  measure  of  damages.  The 
purchaser  loses  his  land  and  the  sum  paid  would  not  necessarily 
be  exactly  equivalent  to  the  injury  sustained.  In  some  cases  it 
might  be  too  much,  in  others  too  little.  In  the  case  at  bar  the 
rule  has  no  application. 

The  executions  upon  which  the  equity  was  sold,  were  the  proj)- 
erty  of  Pitkin  and  Sexton.  Sexton  bid  just  enough  to  cover  the 
amount  of  the  executions  and  the  costs  of  the  service.  No  money 
was  paid  except  for  the  fees.  In  cases  where  the  equity  is  bought 
by  the  creditor,  the  sum  bid  is  no  certain  criterion  of  the  value 
of  the  property.  Whether  Sexton  at  this  auction  acted  as  the 
agent  of  the  company,  or  not,  does  not  distinctly  appear.  But 
the  facts  clearly  show  that  he  acted  in  pursuance  of  an  agreement 
Wood ;  and  that  the  whole  object  of  the  sale  on  the  execution . 
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and  the  ptuchaae  by  the  plaintiff,  was  to  perfect  Wood's  title. 
Pitkin  and  Sexton  having  purchased  the  equily,  which  was  at 
the  time  sabject  to  several  attachments,  and  having  also  procured 
assignments  of  the  judgments  which  held  these  liens,  conveyed 
the  estate  to  Wood.  All  these  parties  fearing  that  there  might 
be  other  attachments  subsequent  to  the  above  and  prior  to  the 
conveyance  between  them,  agreed  to  sell  the  equily  on  the  first 
executions,  to  guard  against  any  such  apprehended  attachments. 
Sexton  was  to  bid  it  off  and  then  convey  to  Wood,  who  had  pur- 
chased of  Pitkin  and  Sexton  and  given  them  his  note  for  the 
amount  of  their  demand  upon  the  property,  including  the  three 
executions  which  they  had  purchased.  The  whole  proceeding 
was  intended  solely  for  the  benefit  of  Wood.  A  special  confi- 
dence was  placed  in  Sexton  by  Wood.  There  seems,  too,  to  be 
sufficient  evidence  of  this  trust. 

If  Sexton  had  obtained  a  perfect  title  to  the  equily,  he  would 
have  been  bound  by  his  agreement  to  transfer  it  to  Wood.  He 
could  in  no  way  have  derived  any  benefit  from  it  without  a  breach 
of  trust.  Subsequent  events  show  that  no  such  attachments  as 
were  apprehended,  existed.  Wood's  title  remained  valid,  and 
this  precautionary  measure  proved  to  be  unnecessary  and  en- 
tirely useless.  No  conveyance  was  made  by  Sexton  subsequently 
to  his  purchase,  and  none  could  add  anything  to  the  strength  of 
Wood's  title.  No  one,  so  far  as  the  title  to  the  estate  was  con- 
cerned, lost  or  gained  anything  by  the  officer's  mistake.  The 
plaintiff  therefore  can  not  recover  any  damage  on  this  ground. 

It  is  true  that  some  time  after  the  sale  on  execution,  Pitkin 
and  Sexton  became  doubtful  of  Wood's  ability  to  pay  the  note 
which  he  had  given;  and  that  Pitkin,  in  the  absence  of  his  part- 
ner, undertook  to  sell  the  equity,  and  did  in  fact  convey  the 
same  to  one  Maynard  for  a  certain  sum,  which  he  indorsed  upon 
Wood's  note.  Since  that  time,  upon  the  discovery  that  the 
sheriff's  sale  was  defective  and  that  Sexton  acquired  no  title  by 
it,  the  purchase  money  has  been  repaid.  And  the  plaintiff  now 
seeks  to  recover  the  amount  in  this  action. 

But  this  claim  can  not  be  supported.  The  indorsement  was 
made  upon  a  partnership  note,  and  this  loss,  if  any  has  accrued, 
is  the  loss  of  the  company  and  not  of  the  plaintiff.  But  it  is 
very  dear  that  the  partners  could  not  recover  for  it.  The  con- 
veyance of  Pitkin  could  pass  nothing.  He  had  no  title.  But  if 
Scocton  had  transferred  his  title  to  him  it  would  make  no  differ- 
ence. Wood  needed  no  additional  assurance  of  title;  and  a 
conveyance  to  aiqr  one  else  would  be  in  violation  of  the  agree- 
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ment  between  him  and  Sexton;  a  bieach  of  trust;  and  entixelj 
subversiye  of  the  object  which  all  parties  had  in  Tiew,  in  Tna.TnTig' 
the  sale  on  the  executions.  Pitkin  and  Sexton  made  the  indorse- 
ment in  their  own  wrong.  If,  by  reason  of  their  having  recov- 
ered judgment  on  the  note,  the  mistake  can  not  now  be  corrected, 
the  loss  must  fall  on  those  who  committed  the  error.  The 
plaintiff  paid  the  fees  and  other  expenses  of  the  levy  of  the  exe- 
cution to  the  defendant's  deputy.  These  he  has  no  right  to  re* 
tain.  He  was  bound  to  execute  the  precept  according  to  law. 
For  this  service  he  was  entitled  to  the  legal  fees.  For  this  the 
plaintiff  paid  him.  In  the  apprehension  that  there  might  be  an 
attachment  on  the  property,  the  parties  interested  were  willing 
to  incur  the  expense  of  a  levy,  to  guard  against  such  a  lien.  But 
the  officer,  by  his  neglect  of  duty,  deprived  them  of  the  benefit 
of  the  securiiy  which  they  sought.  And  to  allow  him  to  retain 
compensation  for  services  he  never  effectively  performed,  wo\ild 
be  gross  injustice. 

Although  in  some  things  in  relation  to  the  service  of  the 
execution,  it  is  apparent  that  the  plaintiff  acted  for  the  company, 
yet  it  does  not  appear  that  the  money  was  paid  for  the  company, 
or  for  Wood.  Neither  had  any  such  connection  with  the  trans- 
action as  will  sustain  an  action.  If  the  sheriff  or  his  depuiy  be 
liable  to  any  one,  it  must  be  to  the  plaintiff.  He  apparently 
bid  for  himself;  he  took  the  conveyance  in  his  own  name;  he 
was  personally  liable  to  pay,  and  did  in  fact  pay,  the  fees  and 
expenses.  And  for  these,  with  interest  from  the  time  of  pay- 
ment, be  is  now  entitled  to  judgment. 


Inhabitai^ts  of  DeerfteTjT)  v.  Abm& 

[20  PlCXJESnio,  480.] 

Abbitbatiok — Submission  Attempted  to  be  Made  ander  the  provinon* 
of  the  statate,  and  providing  that  jadgment  thereon  be  entered  in  the 
ooort  of  common  pleas,  if  inoperative  as  a  statntoiy,  te  not  valid  as  a 
common  law  submission  to  arbitration. 

Debt  upon  an  award.    The  facts  appear  from  the  opinion. 

WeUs,  Alvord,  and  Davis,  for  the  plaintiffs. 

BiUings  and  Newcornb,  for  the  defendant. 

By  Court,  Dewxt,  J.  It  appears  from  the  fiacts  stated,  that 
the  parties  to  the  present  suit  agreed  to  submit  oeriain  matters 
in  controversy  to  an  arbitrator,  under  the  proTisions  irt  the 
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Tised  statutes,  c.  114.  The  sabmissdon  was  in  its  f  oim  entirely 
corresponding  with  the  provisions  of  the  statute,  and  contained 
the  usual  stipulation  that  the  report  of  the  arbitrator  should  be 
made  to  the  court  of  conunon  pleas,  and  that  judgment  thereon 
she  nld  be  final.  But  inasmuch  as  the  submission  to  the  arbi- 
trator was  acknowledged  before  the  person  named  as  arbitrator, 
acting  in  his  capacity  of  justice  of  the  peace,  it  was  ineffectual 
as  a  proceeding  under  the  statute,  it  not  being  competent  for 
the  person  proposed  as  arbitrator,  to  give  himself  jurisdiction 
of  the  case,  by  an  act  of  .his  own  in  another  capacity,  as  was 
lield  in  Drew  y.  Canady,  1  Mass.  158.  Under  this  submission 
the  arbitrator  made  an  award  in  favor  of  the  plaintiffs,  which 
beings  returned  to  the  court  of  common  pleas,  that  court  refused 
to  enter  a  judgment  upon  the  award  accepting  the  same,  but 
dismissed  the  action  on  the  ground  that  they  had  no  jurisdiction 
of  the  case. 

The  plaintifb  now  seek  to  enforce  their  claim  as  on  an  award 
Tipon  a  submission  at  common  law,  and  declare  upon  the  sub- 
mission as  if  the  same  had  been  made  to  the  arbitrator  named 
in  it,  without  any  reference  to  the  statute,  or  the  stipulation  that 
the  award  shall  be  returned  to  the  court  of  common  pleas  for 
acceptance  and  final  judgment  thereon.    It  is  very  obvious  that 
this  is  changing  the  form  and  character  of  the  submission  from 
the  original  purpose  and  design  of  the  parties,  but  the  plaintiffs 
claim  the  right  thus  to  enforce  the  award,  because  the  submission, 
being  inoperative  under  the  statute,  can  in  this  way  only  be 
rendered  effectual.    This  position  is  attempted  to  be  maintained 
by  decisions  of  this  court  in  cases  supposed  to  be  analogous. 
It  is  urged  that  the  rule  of  law  which  has  been  often  applied  in 
the  construction  of  conveyances  of  real  estate,  that  if  they  can 
not  operate  in  the  precise  manner  indicated  in  the  form  adopted 
by  the  parties,  by  reason  of  some  technical  rule,  yet  effect  should 
be  given  to  them  m  some  other  way,  furnishes  a  strong  analogy 
favorable  to  the  views  of  the  plaintiffs  in  the  present  case.     But 
we  think  that  this  doctrine  is  not  to  be  so  applied  as  to  change 
the  contract  in  a  manner  that  will  operate  more  prejudicially  to 
a  grantor  than  was  intended  by  him.     The  rule  is  only  adopted 
for  the   purpose   of   carrying   into   effect  the   intent   of  the 
parties.    In  the  earliest  reported  case  in  which  this  principle 
was  applied  in  this  court,  Marshall  v.  Fvsky  6  Mass.  24  [4  Am.  Dec. 
76],  it  was  stated  thus:  "A  conveyance  of  land  by  deed  may 
here  be  considered  as  any  species  of  conveyance  necessary  to 
cauj  into  effect  the  intent  of  the  oarties  to  the  deed,  and  noi 
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repugnant  to  the  terms  of  it/'  It  is  only  under  this  limitation 
that  the  rule  has  been  applied,  and  in  all  such  cases  it  has  been 
a  cardinal  principle,  that  the  effect  given  to  the  contract  is  not 
in  violation  of  the  object  and  purpose  of  the  party  executing  it. 

The  decision  of  this  court  in  the  case  of  Thomas  y.  While,  12 
Mass.  367,  sustaining  a  suit  upon  a  bond  given  to  the  judge  of 
probate  as  a  good  bond  at  common  law,  where  the  bond  was  extra- 
official  and  not  in  pursuance  of  the  statute,  although  intended  by 
the  obligor  as  a  probate  bond,  is  also  supposed  to  furnish  a  prece- 
dent for  the  application  of  the  doctrine  urged  by  the  plaintiff. 
That  case  may  seem  on  the  first  impression  to  present  a  question 
somewhat  analogous,  as  the  rights  of  the  parties  may  be  said  to 
be  affected  by  changing  the  character  of  the  bond  to.  the  judge 
of  probate  from  that  of  a  statute  bond  to  one  at  common  law,, 
inasmuch  as  by  the  provisions  of  our  statute  all  suits  on  probate 
bonds  are  to  be  originally  instituted  in  the  supreme  judicial 
court,  while  a  suit  on  a  bond  to  the  judge  of  probate  which  is 
only  good  at  common  law,  must  be  commenced  in  the  court  of 
common  pleas.  But  the  provision  that  a  suit  on  a  probate 
bond  shall  be  instituted  in  the  supreme  judicial  court,  is  merely 
a  statute  regulation  as  to  the  remedy.  It  forms  no  part  of  the 
contract,  that  any  action  that  may  be  commenced  on  such  a  bond 
shall  be  originally  instituted  in  one  court  rather  than  another. 
The  legal  forum,  as  respects  any  remedy  sought  to  enforce  it» 
may  be  changed  at  the  will  of  the  legislature,  without  impairing 
the  contract  or  violating  any  rights  of  the  obligor  of  such  a 
bond. 

Another  class  of  cases  alluded  to  by  the  counsel  for  the 
plaintiffs,  is  that  of  jail  bonds  not  conformable  in  all  respects 
to  the  statute  on  that  subject,  and  which  yet  have  been  held 
good.  Also  in  the  case  of  replevin  bonds,  it  is  said  that  these 
have  been  sometimes  considered  as  good  at  common  law,  where 
they  were  not  made  in  accordance  with  the  statute.  But  in  all 
these  cases,  as  well  of  jail  bonds  as  replevin  bonds,  I  apprehend 
it  will  be  found,  that  the  circumstance  that  the  form  of  the 
bond  varied  from  the  statute,  and  thus  changed  its  character 
from  a  statute  bond  to  one  at  common  law,  did  not  so  vary  its 
effect  as  in  any  manner  to  interfere  with  the  rights  of  the  obligor,, 
by  imposing  upon  him  any  greater  liabilities,  or  depriving  him 
of  any  stipulations  in  his  favor. 

Do  these  decisions,  or  the  principles  sanctioned  by  them,, 
furnish  any  sufficient  authority  for  sustaining  the  present 
action  ?    If  the  law  be  as  is  claimed  by  the  plaintiffs,  it  is  diffi* 
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cult  to  peroeiYe  any  good  reason  why  in  all  cases  of  awards  npoa 
submissions  under  the  statute,  which  have  been  found  defectiye 
in  form,  they  might  not  have  been  enforced  as  awards  at  com- 
mon law.  Oases  of  awards  that  have  been  rejected  by  the  court 
on  account  of  some  informality  in  the  submission  in  not  pursu* 
ing  the  requisitions  of  the  statute,  are  of  frequent  occurrence, 
but  I  am  not  aware  of  any  attempt  to  enforce  them  afterwards 
by  suit,  as  awards  upon  a  submission  at  common  law. 

To  hold  that  the  defendant  is  liable  upon  the  submission  as 
upon  an  agreement  for  arbitration  at  common  law,  and  that  he 
thereby  stipulated  to  submit  the  matters  in  controversy  between 
himRftlf  and  the  plaintiffs  to  the  sole  determination  of  Mr.  Sax* 
ton  without  subjecting  his  proceedings  to  the  supervision  of  the 
court  of  common  pleas,  would  be  to  substitute  another  and  a 
very  different  contract  from  that  into  which  he  entered.  It 
would  be  inconsistent  with  the  language  of  the  submission,  and 
would  deprive  the  defendant  of  a  right  reserved  to  himself  in  the 
most  explicit  manner.  No  principle  is  better  settled,  than  that 
the  agreement  of  the  parties  to  the  submission  is  to  be  strictly 
observed  respecting  the  persons  authorized  to  decide.  The  sub- 
mission being  defective  as  a  submission  imder  the  statute  for 
want  of  an  acknowledgment  before  a  justice  of  the  peace,  com- 
petent to  act  in  the  case,  is  wholly  inoperative.  It  being  so» 
the  plaintiffs  can  not  maintain  an  action  at  common  law  upon 
any  award  made  upon  it,  and  it  becomes  unnecessary  to  consider 
the  other  objections  taken  to  the  award. 

Plaintiffs  nonsuit. 


A  Bjetebbb  can  not  Takx  an  Aoknowledomknt  of  one  of  the  parties 
under  the  statate  relating  to  awards:  Heath  v.  Tenneiff  3  Gray,  381,  citing 
the 
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[20  "PnoKaatQ,  645.] 

Kois  Tbansfebabls  by  Deuvebt,  if  not  Ovebdux  OB  Appabentlt  Dd* 
HONOBED,  may,  in  the  ordinary  course  of  business,  in  good  faith,  and  for 
valuable  consideration,  be  transferred  so  as  to  vest  valid  title  in  tha 
transferee,  although  stolen  from  the  true  owner,  or  deposited  with  tha 
transferror  for  some  special  purpose,  and  without  authority  to  transfer  it» 

Payment  of  a  Note  at  Matubitt  to  the  Appabent  Holdeb  is  Valid, 
he  having  the  legal  title,  and  tbe  payor  haWng  no  notice  of  any  defects 
in  such  title;  but  the  person  to  whom  payment  is  so  made  must  hava 
actual  possession  of  the  note,  ready  to  be  delivered,  and  must  surrender 
il^  otherwise  the  payment  will  not  be  valid  unless  to  the  true  owner. 
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AcnoN  on  a  promissoiy  note,  dated  September  1, 1833,  made 
fty  defendants  to  D.  G.  Wheeler,  or  order,  payable  in  three 
jears,  with  interest,  and  indorsed  in  blank.  The  facts  appear 
hk  the  opinion. 

Washburn^  for  the  plaintiff. 

Allen  and  Barton^  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  facts  of  this  case  present  a  TCiy 
important  question  for  the  consideration  of  the  court.  What- 
«fver  affects  the  negotiability,  and  the  free  currency  of  promissory 
notes  and  bills  of  exchange,  is  of  the  utmost  importance  to  a 
mercantile  community,  the  business  of  which  is  to  a  great  ex- 
tent transacted  through  the  medium  of  these  instruments. 

The  facts  which  may  be  deemed  material  are  these:  The 
plaintiff  became  the  holder  of  the  note  in  question  by  regular  in- 
dorsement for  valuable  consideration,  soon  after  it  was  made, 
lieing  a  note  dated  September  1,  1833,  payable  in  three  years, 
wth  interest,  and  the  last  indorsement  being  in  blank.  Within 
m  year  from  the  date  of  the  note,  to  wit,  in  March,  1834,  the 
plaintiff,  John  Wheeler,  as  surety,  joined  with  Daniel  G.  Wheeler 
in  three  promissory  notes,  one  to  Brigham  &  Goodrich,  attorneys 
mntdi  partners,  in  Worcester,  one  to  Tappan  &  Co.,  and  one  to 
Stewart  &  Go.  of  New  York,  for  both  of  which  parties  Brigham 
A  Goodrich  were  agents  and  attorneys.  On  that  occasion,  the 
plaintiff,  John  Wheeler,  delivered  to  Brigham  &  Goodrich,  as 
collateral  security  to  his  three  joint  and  several  promises,  the 
note  in  question,  indorsed  in  blank,  and  took  their  receipt,  speci- 
fpng  that  it  was  so  received,  and  to  be  by  them  held  as  collateral 
security  for  the  payment  of  those  notes.  In  September,  1835, 
ttfise  three  notes  had  been  fully  paid.  Though  Brigham  and 
Ckx)drich  were  in  partnership  as  attorneys  at  law,  yet  Brigham 
ymBB  engaged  in  much  other  business,  and  had  many  separate  ne- 
^tuttions,  and  the  business  in  question  had  been  done  in  the 
partnership  name,  but  in  fact  by  Goodrich.  In  December,  1835, 
liie  plaintiff  applied  to  Goodrich  for  the  note,  who  then  produced 
wbA  exhibited  it  from  a  file  of  private  papers,  where  it  had  been 
kpt  by  him,  and  he  would  then  have  given  it  up  to  the  plaint- 
iff^ but  the  plaintiff  had  not  his  receipt  with  him,  to  exchange 
Car  it.  In  the  mean  time,  before  this  application  of  the  plaintiff 
to  Goodrich,  viz.,  on  the  twenty-eightii  of  November,  1835, 
HrighftTTi  had  received  of  Stafford,  one  of  the  firm  of  A.  11.  Guild 
A  Co.,  and  one  of  the  defendants,  five  hundred  dollars  to  pay 
note  in  question,  describing  it  as  a  note  payable  in  Septem- 
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ber,  1836,  and  gave  him  a  receipt,  in  his  separate  name,  signed 
D.  T.  Brigham,  stating  that  the  five  hundred  dollars  had  been 
iieoeived  in  full  payment  of  the  note,  and  the  note  to  be  delivered 
up  to  Stafford.  Soon  after  the  application  of  the  plaintiff  to 
Goodrich  above  stated,  viz. ,  about  the  twenty-fourth  of  December, 
Stafford,  one  of  the  defendants,  producing  Brigham's  receipt, 
applied  to  Goodrich  for  the  note,  who  declined  giving  it,  on  the 
ground  that  Brigham  had  no  right  to  receive  pay  for,  and  dis« 
charge  the  note,  and  by  mutual  consent,  it  was  placed  in  the 
custody  of  a  gentleman,  for  the  use  of  the  party  having  the  better 
title  to  it,  by  whom  it  was  produced  in  this  court  on  the  trial. 

Some  inferences  are  to  be  drawn  from  this  evidence,  which 
may  have  a  bearing  on  the  case;  but  we  think  they  are  plainly 
deducible  from  the  circumstances  stated,  and  they  are  these : 
that  Goodrich  did  not  assent  to  the  payment  received  by  Brigham, 
and  did  not  in  fact  know  of  it  till  after  he  had  been  applied  to 
by  the  plaintiff  for  the  note;  that  Goodrich  had  the  actual  pos- 
session and  custody  of  the  note,  and  that  at  the  time  that  Brigham 
received  the  money  and  gave  the  receipt,  he  not  only  did  not 
produce  or  exhibit  the  note,  but  that  he  had  not  the  actual  cus- 
tody of  it,  nor  was  it  so  am<^gst  the  partnership  papers,  as  that 
it  was  in  the  actual  joint  custody  of  the  parties  as  partners.  If 
he  had  it  in  his  possession,  or  had  regular  access  to  it,  in  the 
ordinary  way  of  business,  there  is  no  reason  why  he  did  not  de- 
liver it  up  to  Stafford,  instead  of  giving  him  a  receipt,  and  a 
promise  to  deliver  it. 

The  law  in  regard  to  bills  of  exchange  and  promissory  notes,  is 
so  framed  as  to  give  confidence  and  security  to  those  who  receive 
them,  for  valuable  consideration,  in  the  ordinary  course  of  busi- 
ness, when  payable  to  bearer  or  indorsed  in  blank  so  as  to  be 
transferable  by  delivery;  and  in  general  a  party  taking  such  a 
bill  imder  such  circumstances,  has  only  to  look  to  the  credit  of 
the  parties  to  it,  and  the  regularity  and  genuineness  of  the  sig- 
natures and  indorsements.  So  that  if  such  a  bill  or  note  be 
made  without  consideration,  or  be  lost  or  stolen,  and  afterwards 
be  negotiated  to  one  having  no  knowledge  of  these  facts  for  a 
valuable  consideration,  and  in  the  usual  course  of  business,  his 
tiUe  is  good,  and  he  shall  be  entitied  to  receive  the  amount: 
MUler  V.  Race,  1  Burr.  452;  Peacock  v.  Rhodes y  2  Doug.  633; 
Grant  v.  Vaugluin^  3  Burr.  1516.  The  credit  which  the  law  thus 
attributes  to  notes  and  bills  of  exchange  which  are  transferable 
by  deliveiy,  arises  mainly  from  the  confidence  inspired  by  the 
actual  custody  and  possession,  and  the  actual  delivery  of  the 
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securify  upon  such  negotiation.  To  so  great  an  extent  is  this 
principle  carried,  that  in  regard  to  bank  notes,  and  in  mont  re- 
spects in  regard  to  all  other  bills  and  notes  transferable  by  de- 
livery, the  title  and  the  possession  are  considered  to  be  insepa- 
rable. And  it  will  be  presumed  that  the  party  thiis  in  posses- 
sion of  a  bill,  holds  it  for  value,  until  the  contrary  appears;  and 
the  burden  of  proof  is  on  the  party  impeaching  his  title:  CoUina 
V.  Martin,  1  Bos.  &  Pul.  648. 

But  these  rules  are  adopted  with  this  limitation,  that  the 
party  thus  taking  the  note  or  bill,  does  it  in  the  ordinary  course 
of  trade,  when  not  overdue  or  otherwise  dishonored  by  anything 
apparent  upon  the  face  of  it,  and  without  notice  that  it  had  been 
lost  or  stolen,  or  that  the  holder  had  obtained  it  wrongfully,  or 
had  no  just  right  to  receive  it  in  the  way  of  business:  Paterson 
V.  Hardacre,  4  Taunt.  114.  If  one  takes  a  note  or  bill  with 
actual  notice,  that  it  has  been  lost  by.  the  owner,  he  can  not  hold 
it  against  the  true  owner:  LoveU  v.  Martin,  Id.  799. 

It  has  been  argued,  that  where  a  party  has  a  legal  title  by  in- 
dorsement and  delivery,  and  the  actual  possession  of  the  bill  or 
note,  although  he  holds  without  any  just  right  to  negotiate  or 
collect  it,  still  as  he  has  a  legal  title,  a  transfer  from  him  will 
vest  a  legal  title  in  another  and  authorize  such  other  to  take  for 
his  own  use.  But  this  consequence,  we  think,  does  not  follow. 
The  true  ground  is  expressed  by  Eyre,  C.  J.,  in  the  case  above 
cited,  Collins  v.  Martin.  He  says:  "  For  the  purpose  of  render- 
ing bills  of  exchange  negotiable,  the  right  of  property  passes 
with  the  bills  themselves.  The  property  and  the  possession  are 
inseparable.  This  was  necessary  to  make  them  negotiable,  and 
in  this  respect  they  differ  essentially  from  goods."  In  another 
part  of  his  judgment,  in  assigning  the  reason  why  a  person  thua 
having  a  legal  title,  may  not  enforce  the  collection  of  the  bill, 
whether  he  has  given  value  for  it  or  not,  he  says:  *'  If  it  can  be 
proved  that  the  holder  gave  no  value  for  the  bill,  then  he  is  in 
privity  with  the  first  holder,  and  will  be  affected  by  everything 
that  affects  the  first.  This  all  proceeds  upon  an  argumentum  ad 
hominenu  It  is  saying,  you  have  the  title,  but  you  shall  not  be 
heard  in  a  court  of  justice  to  enforce  it  against  good  faith  and 
conscience."  The  same  reasoning  applies  to  other  cases,  where 
a  party  has  the  custody  of  a  bill,  without  any  just  right  or  law- 
ful authority  to  collect  or  negotiate  it,  as  where  it  has  been  lost 
or  stolen,  or  embezzled  from  the .  true  owner,  or  intrusted  to  an 
agent,  for  a  special  purpose  only;  if  these  facts  are  known  to 
the  party  receiving  it,  he  is  in  privity  with  the  party  from  whom 
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be  reoeiTes  it,  and  can  not  be  heard  in  a  court  of  justice,  though 
having  a  legal  title  to  enforce  an  inequitable  and  unjust  demand. 
Such  a  case  is  not  within  the  reason  of  the  rule,  which  is  de- 
signed only  to  protect  bills  and  notes,  when  taken  in  good  faith, 
in  the  course  of  business.  If  a  note  is  paid,  not  in  the  usual 
course  of  business,  or  to  a  person  having  the  custody,  but  not 
authorized  to  receive  payments  and  that  known  to  the  party  pay- 
ing, though  the  note  be  given  up,  it  is  no  discharge  against  the 
true  owner:  Kingman  v.  Peirce,  17  Mass.  247. 

So,  payment  of  a  bill  or  check,  before  it  is  due,  will  not  be  a 
discharge,  imless  made  to  the  real  proprietor  of  it;  and  there- 
fore -where  a  banker,  contrary  to  usage,  paid  a  check  the  day  be- 
fore it  bore  date,  which  had  been  lost  by  the  payee,  it  was  held, 
that  he  was  liable  to  repay  the  amotint  to  the  person  losing  it: 
Da  Silva  v.  FuOer,  Sel.  Gas.  238,  cited  in  Chitty  on  Bills,  6th 
Ehig.  ed.,  148.  In  this  ease,  although  the  holder  had  the  legal 
title  arising  from  the  possession  of  the  check,  yet  he  was  not 
bona  fide  the  holder  with  authoriiy  to  collect,  and  as  the  banker 
paid  it  out  of  the  usual  course  of  business,  he  paid  it  at  the  risk 
of  being  obliged  to  pay  it  again,  if  the  party  presenting  it  had 
not  just  right  to  receive  it. 

Most  of  the  same  principles  and  reasons  apply  alike  to  trans- 
fers and  to  payments.  We  think  the  rules  deducible  from  the 
cases,  are  these:  Where  a  party  takes  a  bill  transferable  by  de- 
Hvery,  not  overdue  nor  otherwise  apparently  dishonored,  for 
valuable  consideration,  in  the  usual  course  of  business,  and 
without  notice,  actual  or  constructive,  that  the  holder  came  by 
it  imlawfully  or  without  title,  and  has  no  just  right  to  collect 
and  receive  it,  the  parly  taking  it  shall  hold  it  as  a  valid  securiiy, 
notwithstanding  that  it  has  been  lost  by  the  true  owner,  or  stolen 
from  him,  or  taken  by  the  holder  as  a  mere  agent  to  keep,  or  for 
other  special  purpose,  without  any  authority  to  collect  or  transfer 
it,  otherwise  he  shall  not  be  deemed  to  have  a  good  title  to  hold 
and  enforce  payment  of  it,  or  to  withhold  the  bill  itself  or  the 
proceeds  of  it,  from  the  parfy  justly  entitled:  Bleaden  v.  Charles, 
7  Bing.  246.  The  same  rule  applies  to  payments;  if  a  bill  be 
paid  at  matuiiiy,  in  full,  by  the  acceptor,  or  other  party  liable, 
to  a  person  having  a  legal  title  in  himself  by  indorsement,  and 
having  the  custody  and  possession  of  the  bill  ready  to  surrender, 
and  the  parly  paying  has  no  notice  of  any  defect  of  title  or  au- 
thority to  receive,  the  payment  will  be  good.  But  in  both  cases 
faith  is  given  to  the  holder,  mainly  on  the  ground  of  his  posses- 
sion of  the  bill,  ready  to  be  surrendered  or  delivered,  and  the 
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actual  surrender  and  deliveiy  of  it  npon  the  payment  or  trana- 
fer.  If  therefore,  upon  Buch  payment,  the  holder  has  not  the 
actual  possession  of  the  bill  ready  to  be  delivered,  and  does  not 
in  fact  surrender  it,  but  gives  a  receipt  or  other  evidence  of  the 
payment;  and  if  it  turns  out  that  the  party  thus  receiving,  had 
not  a  good  right  and  lawful  authority  to  receive  and  collect  the 
money,  but  that  another  person  had  such  right,  the  payment 
will  not  discharge  the  party  paying,  but  will  be  a  payment  in  his 
own  wrong;  he  must  pay  the  bill  again  to  the  right  owner,  and 
must  seek  his  redress  against  the  party  receiving  his  money,  on 
the  pretense  that  he  had  a  right  to  receive  it  as  the  holder  of  the 
bill,  when  in  fact  he  had  no  such  right. 

Applying  these  principles  to  thia  present  case,  i^  court  are  of 
opinion,  that  the  payment  made  by  Stafford  to  Brigham,  under 
the  circumstances,  did  not  operate  as  a  payment  and  dischazge 
of  this  note,  and  that  the  plaintiff  is  entitled  to  recover. 

The  plaintiff  was  the  holder  of  this  note  by  indorsement,  be- 
fore it  was  pledged  to  Brigham  &  Goodrich,  and  had  the  com- 
plete legal  and  equitable  title  to  it,  and  the  whole  beneficial 
interest  in  it.  Being  transferable  by  deliveiy,  when  transferred 
to  Brigham  &  Goodrich,  they  took  the  legal  title,  with  a  right 
to  collect  it,  and  apply  the  proceeds  to  the  payment  of  the  notes, 
for  the  security  of  which  it  was  pledged,  if  they  should  not  be 
otherwise  paid.  But  when  those  notes  were  paid,  all  right  of 
Brigham  &  Goodrich  to  transfer  or  collect  it  ceased,  and  they 
had  the  mere  naked  possession  of  it  for  the  plaintiff,  to  be  sur- 
rendered on  demand.  Now  whatever  might  have  been  the  effect 
of  an  actual  surrender  and  deliveiy  of  this  note  to  one  of  the 
promisors,  on  receiving  payment,  it  is  v^y  dear,  that  according 
to  all  the  rules  applicable  to  this  subject,  without  surrendering 
and  delivering  up  the  note,  the  payment  must  be  considered  as 
made  at  the  risk  of  the  party  paying;  andas  the  party  receiving, 
in  fact  had  no  right  to  receive  payment,  such  payment  aud  re- 
ceipt did  not  discharge  the  note,  as  against  the  true  owner.  It 
is  not  necessary  to  consider  whether  Brigham  was  acting  in  his 
partnership  capacity  or  not;  because  after  the  purpose  was  ac- 
complished, for  which  the  note  was  pledged  to  the  partners,  they 
had  no  just  right  or  lawful  authority  to  transfer  or  collect  the 
note,  as  against  the  plaintiff.  If  they  had  jointly  transferred  it 
in  the  due  course  of  business,  although  their  transfer  without 
notice  might  have  held  it,  it  would  be  in  virtue  of  the  law  which 
protects  such  transfers  to  a  party  without  notice,  in  order  to 
give  effect  to  the  currenc}'  of  bills  and  notes,  and  not  because 
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&  Ooodlich  bad  any  right  or  la^rful  authority.  If 
therefore  they  had  given  a  transfer  in  writing  with  a  promise  to 
deliver  the  note,  not  delivering  or  producing  it,  no  title  would 
have  passed  as  against  the  plaintiff,  because  such  transfer  with- 
out delivery,  would  not  be  within  the  reason  or  principle  of  the 
role. 

But  we  think  the  other  point  is  equally  decisive.    Brigham  not 
^nly  did  not  produce  or  exhibit  the  note,  but  he  had  not  the 
actual  custody  or  possession  of  it.    He  did  not  profess  to  act  for 
the  partnership,  but  signed  the  receipt  in  his  own  name.     Had 
Brigham  &  Goodrich,  as  partners,  been  the  true  holders  of  the 
note,  or  if  they  had  had  a  joint  authority  to  collect  it,  it  may 
well  be  admitted,  that  the  act  of  one  or  the  receipt  of  one  would 
bind  both.    But  all  the  right  and  authority  which  they  ever  had 
over  the  note,  except  to  give  it  back  to  the  plaintiff,  agreeably  to 
their  contract,  had  ceased.    A  receipt  of  one  therefore  in  his 
own  name,  and  not  purx>orting  to  be  for  the  use  of  both,  was  not 
within  the  scope  of  the  partnership  authority,  and  did  not  bind 
his  partner.    The  defendant  Stafford  gave  credit  to  Brigham 
only.     For  though  his  receipt  purports  to  be,  not  merely  execu- 
tory, but  a  present  discharge  of  the  note,  yet  as  he  had  no  au- 
thority to  dischai^  it,  either  by  himself,  or  for  himself  and 
partner,  and  as  he  had  not  the  note  to  surrender  and  give  up, 
the  legal  effect  and  operation  of  his  receipt,  was,  an  executoiy 
undertaking,  that  he  would  procure  a  dischaige  of  the  note  and 
surrender  it.    The  consequence  is,  that  Stafford  i>aid  his  money 
to  the  wrong  person,  and  must  look  to  him  for  an  indemnity. 
Besides,  the  note  was  not  paid  in  the  due  course  of  business.    It 
was  paid  many  months  before  it  was  due;  the  full  sum  was  not 
paid,  there  being  more  than  two  years'  interest  due  on  the  notes, 
which  was  wholly  relinquished;  no  notice  was  given  to  Goodrich, 
the  partner  who  transacted  the  business  of  taking  these  notes, 
and  giving  the  receipt  for  them,  and  who  had  the  actual  custody 
of  this  note;  all  of  which  would  be  strong  evidence  to  go  to  a 
jury,  to  establish  the  fact  of  constructive  notice  to  Stafford,  that 
Brigham  had  no  right,  either  in  his  own  name  or  as  apartner  with 
Goodrich,  to  receive  payment  of,  or  to  discharge  this  note.    But 
the  other  grounds  are  sufficient,  without  relying  upon  these  dr- 
cumstanoes. 

The  grounds  upon  which  the  court  place  their  judgment  are 
these:  The  plaintiff  had  once  a  good  title  to  the  note.  It  was 
delivered  to  Brigham  &  Goodrich,  for  a  special  purpose,  which 
was  accomplished.    After  that,  Brigham  &  Goodrich  had  a 
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mere  naked  custody  of  the  note  for  the  plaintiff  and  had  so 
right  or  lawful  authority  either  to  negotiate  or  collect  it;  afor- 
tiori,  Brigham  alone  had  no  such  authoriiy.  The  defendant 
Stafford  was  not  lawfully  called  upon  to  pay  Brigham,  as  hav- 
ing  the  possession  and  custody  with  a  prima  facie  title,  because 
he  had  no  such  custody  or  possession,  and  the  note  was  not 
due.  Stafford  was  not  deceived  into  taking  the  note  by  the  pro- 
duction and  delivery  of  it,  because  it  was  not  delivered  or  pro- 
duced;  if  he  paid  it  therefore  to  Brigham,  without  having  ux)  his 
note,  he  did  it  on  the  faith  that  Brigham  had  good  right  to  re- 
ceive payment  and  discharge  it,  and  of  course  under  the  liability 
to  pay  it  over  again  to  the  rightful  proprietor  if  Brigham  had  not 
such  right.  In  fact  and  law,  Brigham  had  no  such  right,  but 
the  plaintiff  was  at  the  time  the  rightful  proprietor,  and  of 
course  the  defendants  obtained  no  discharge  by  such  payment, 
.  but  upon  the  maturity  of  the  note  they  were  bound  to  pay  it  to 
the  plaintiff.  The  note  having  been  put  by  Mr.  Goodrich  into 
the  hands  of  a  common  friend,  for  the  use  of  the  party  entitled, 
and  the  plaintiff  having  shown  himself  entitled,  the  note  was 
rightly  brought  in  by  the  person  to  whom  it  was  thus  intrusted, 
as  evidence  for  the  plaintiff. 
Judgment  for  plaintiff. 


IND0B3EMENT  OF  A  NsocTiABLB  NoTB  before  maturity  tnasfen  to  tlie 
indorsee  who  takes  in  good  faith,  in  the  ordinary  coarse  of  bnsiness,  and  who 
pays  value,  a  perfect  title,  whether  his  indorser  acquired  possession  of  the 
note  by  fraud,  whether  he  found  it,  or,  in  a  word,  whatever  defenses  might 
have  existed  against  him:  Chkopee  Bank  v.  Cluipin,  8  Mete.  43;  BlancJuurd  v 
Steven  ft,  3  Gush.  167;  HiUon  v.  Smith,  5  Gray,  401;  Merriam  v.  OranUe  Bank, 
8  Id.  258;  AUantic  Bank  v.  Mercliants*  Bank,  10  Id.  550;  National  Bank  oj 
North  A^nerica  v.  Kirbt/,  108  Mass.  500.  In  like  manner  a  person  making  a 
note  payable  to  bearer  is  responsible  to  the  party  who  presents  it:  Pettee  ▼. 
Proutf  5  Gray,  503,  all  citing  the  principal. case. 

The  rights  of  the  transferees  of  negotiable  paper,  which  has  been  either 
stolen  or  lost,  is  treated  of  in  Vairin  v.  Hobaon,  28  Am.  Deo.  125  and  note. 


Allen  v.  Scott  et  al. 

[*il  PlOOaOHG,  26.] 

Grant  ov  Pbopkrtt  Includbs  all  that  is  necessary  to  its  enjoyment.  An 
exception  out  of  a  grant  includes  all  that  is  necessary  to  the  enjoyment 
of  the  thing  excepted. 

Grant  ov  Land  and  all  thr  Buildinos  thereon,  "except  the  brick  factory,** 
does  not  pass  the  land  on  which  the  factory  stands  nor  the  water  privi- 
lege appurtenant  thereta 
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Bill  in  equity,  filed  by  Allen  against  Soott  and  ofhers.  The 
fiiusts  are  stated  in  the  opinion. 

Barton  and  ABen,  for  the  plaintifE. 

Wdshbumy  for  the  defendants. 

By  Oonrt,  Wilde,  J.  The  plaintiff  alleges  in  his  bill,  that  he 
^as  seised  and  possessed,  on  the  tweniy-fifth  of  Jannaiy,  1836,  of 
An  undiTided  fourth  part  of  a  certain  brick  factory,  in  common 
fdth  the  defendants,  and  continued  so  seised  and  possessed  up 
to  the  time  of  filing  the  bill,  and  claims  his  proportional  part  of 
the  rents  and  profits  received  by  the  defendants  during  that 
time.  The  defendants  deny  the  plaintiff's  title  to  any  part  of 
the  factory;  and  the  case  depends  on  the  question  of  title.  Other 
questions  have  been  raised  and  argued,  but  they  become  imma- 
terial, as  the  plaintiff,  in  the  opinion  of  the  court,  has  failed  to 
show  any  title  to  the  premises  claimed. 

Both  parties  claim  title  under  one  Joseph  Bay.  The  plaintiff, 
having  recovered  judgment  against  Bay,  levied  his  execution  on 
one  fourth  part  of  the  factory  as  his  personal  property;  and  Ben- 
jamin Ray,  one  of  the  defendants,  having  also  recovered  judg- 
ment against  Joseph  Bay,  levied  his  execution  on  the  same  f  ourt^ 
jMirt  of  the  factory,  and  on  the  land  on  which  the  factory  stood, 
as  the  real  estate  of  Joseph  Bay.  It  appears  in  evidence,  that 
before  either  of  these  executions  was  levied,  Joseph  Bay  had 
mortgaged  his  share  of  the  lot  of  land  on  which  the  factory 
stood,  excepting  however  the  factory;  and  the  argument  for  the 
plaintiff  is,  that  this  exception  extends  only  to  the  factory  build- 
ing, and  not  to  the  land  tmder  it,  nor  to  the  water-power  as  ap- 
purtenant thereto;  and  consequently,  that  as  Joseph  Bay  had  no 
title  to  the  land  nor  any  interest  in  it,  the  factory  building  must 
be  considered  as  personal  estate.  This  argument,  however,  can 
not,  as  we  think,  be  maintained.  This  exception  in  Bay's  mort- 
gage, like  a  grant,  must  be  construed  according  to  the  meaning 
of  the  parties,  if  not  inconsistent  with  the  rules  of  law. 

From  the  nature  of  the  property  there  seems  to  be  no  question 
as  to  the  meaning  of  the  parties.  They  undoubtedly  intended 
that  the  mortgagor  should  continue  to  have  the  same  title  in  the 
factory,  and  to  occupy  and  enjoy  it  in  the  same  manner  as  he 
had  done,  and  had  a  right  to  do,  previous  to  the  mortgage.  He 
can  not  be  supposed  to  have  reserved  his  portion  of  the  building 
for  the  purpose  of  removing  it;  for  this,  if  it  could  be  done, 
would  be  nearly  a  total  destruction  of  the  proj^rty.     And  be- 
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sideB,  the  factory  could  not  be  divided  so  as  to  allow  Bay  to  hold 
his  part  in  severalty;  and  he  had  no  right  to  remove  the  build* 
ing  without  the  consent  of  the  other  tenants  in  common.  It 
follows  therefore,  that  he  could  hold  and  enjoy  nothing  of  any 
value  under  the  exception,  unless  he  had  the  right  to  occupy 
the  factory  with  the  other  tenants  in  common,  as  it  stood  at  the 
time  of  the  mortgage;  and  we  think  it  veiy  clear  that  he  had  this 
right  under  the  exception  in  the  mortgage  deed.  Such  a  right 
of  occupation  is  an  interest  in  the  land  amounting  to  an  estate 
in  fee,  defeasible  perhaps  by  the  destruction  of  the  factoiy;  but 
of  this  it  is  not  necessary  to  give  an  opinion.  Nor^s  it  neces- 
sary to  decide  that  Joseph  Kay  had  an  estate  in  fee  in  the  land; 
for  if  he  had  any  right  and  interest  in  the  land,  the  factoiy  was 
not  severed  from  the  realty,  and  was  not  personal  estate.  That 
he  had,  with  the  other  tenants  in  common,  the  exclusive  right 
to  the  occupation  of  the  land  on  which  the  factoiy  stood,  and 
to  the  enjoyment  of  the  water  privilege,  can  not,  we  think,  admit 
of  a  reasonable  doubt.  When  property  is  granted,  all  that  is 
necessary  to  the  enjoyment  of  the  grant  is  impliedly  granted  as 
incident  to  the  express  grant;  and  the  same  rule  of  constructioi 
applies  to  an  exception  in  a  grant. 

•>By  the  grant  of  a  house  a  conduit  which  conveys  water  to  the 
house  passes:  Bac.  Abr.,  Grant,  I,  4.  So,  by  a  grant  of  a  mes- 
suage or  house,  the  garden  and  curtilage  pass:  Co.  Lit.,  5  b; 
Garden  v.  Tuck,  Cro.  Eliz.,  89.  And  if  a  man  grant  omnea 
boscos  8U0S,  the  land,  as  well  as  the  wood,  passes.  So,  if  he 
grant  a  boilery  of  salt,  the  land  passc<s:  Co.  Lit.,  4  b.  Li  the 
case  of  Archer  v.  Bennett,  1  Lev.  131,  it  was  found  by  special 
verdict,  that  A.  being  seised  of  a  mill  and  of  a  kiln  at  the  end  of 
the  close  wherein  the  mill  stood,  granted  the  mill;  and  the  ques- 
tion was,  whether  the  kiln  passed;  and  it  was  held,  that  it  would 
have  passed  if  it  had  been  found  that  the  kiln  had  been  neces- 
saiy  to  the  mill.  So,  a  grant  of  a  mill  passes  the  right  to  the 
water  also:  Bac.  Abr.,  Grant,  I,  4;  Welmore  v.  White,  2  Cai.  Cas. 
87  [2  Am.  Dec.  323].  A  similar  rule  of  construction  applies  to 
exceptions  in  a  grant.  Thus,  if  a  man  lets  his  manor  except  the 
woods,  underwoods,  etc.,  the  soU  is  excepted:  2  Boll.  Abr.  455; 
Ive  V.  Sams,  2  Cro.  Eliz.  521. 

Upon  these  authorities  and  rules  of  construction  we  think  it 
veiy  clear,  that  Joseph  Bay's  title  to  the  factory  and  the  land  on 
which  it  stood,  and  the  water  privilege,  did  not  pass  by  his  mort- 
gage deed;  and  that  by  Benjamin  Bay's  levy  the  title  passed  to 
him«  and  is  a  valid  title,  subject  only  to  a  prior  outstanding 
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mortgage  which  does  not  aSeot  the  question  of  title  between  th» 
present  parties. 
Bill  dismissed. 


Citod  in  SwteUer  ▼.  Frtneh,  2  Cash.  309,  and  Etiy  v.  Currier,  98  Mass.  601;. 
upon  the  point  that  the  grant  or  reservation  of  a  hoose,  mill,  or  other  boil^ 
ing,  annexed  to  land,  and  to  be  nsed  while  thus  annexed,  indndes  the 
under  it 


Blaoestone  Bane  v.  Davis, 

[21  PiCXKBIKO,  42.] 

CoiTDiTiON  Annexed  to  a  Devise  of  Land,  that  it  shall  not  be  ''sabjeefe 
to  conveyance  or  attachment,**  is  void. 

Trespass  gvare  clausum  /regit.  The  &cts  are  stated  in  thft 
opinion. 

C.  Allen,  for  the  plaintiffs. 

Barton^  contra.  , 

By  Court,  Wildb,  J.  This  is  an  action  of  trespass  quar^ 
clausum  /regit;  and  the  only  question  submitted  by  the  facta 
agreed  is  the  question  of  title,  the  breaking  and  entering  of  tha 
close  by  the  defendant  being  admitted.  It  is  not  questioned  thai 
the  devise  respecting  the  Bartiett  farm  is  a  good  devise  to  pass 
the  form  to  the  devisee.  By  the  devise  of  the  profits,  use,  or 
occupation  of  land,  the  land  itself  is  devised.  Whether  thfr 
defendant  took  an  estate  in  fee,  or  for  life  only,  is  a  question  nak 
material  in  the  present  case.  The  sole  question  is,  whether  tbs 
estate  in  his  hands  was  liable  to  attachment  and  to  be  taken  io 
execution  as  his  property.  The  plaintiffs  claim  title  under  tha 
levy  of  an  execution  against  the  defendant,  and  their  titie  is  valid 
if  the  estate  was  liable  to  be  so  taken.  That  it  was  so  liable^ 
notwithstanding  the  proviso  or  condition  in  the  will,  the  couri 
can  not  entertain  a  doubt. 

A  condition  in  a  grant  or  devise,  that  the  grantee  or  devisee 
shall  not  alienate,  is  void  because  repugnant  to  the  estate:  Co* 
Lit.  22Sa.  And  so  it  is  as  to  a  condition  annexed  to  a  gift  or 
sale  of  a  term  for  years,  or  any  other  chattel,  real  or  personals 
A  condition  or  proviso  to  restrain  or  prohibit  the  operation  of  am 
attachment  and  levy  of  an  execution  is  void  for  the  same  reasoD,, 
and  because  it  is  contrary  to  law,  which  makes  a  man's  propert]^ 
liable  for  the  payment  of  his  debts.  A  condition  that  the  grantee 
or  devisee  shall  not  alienate  for  a  particular  time  or  to  a  particu- 
lar person  or  persons,  is  good.     So,  in  a  devise  to  a  minor,  pzo*^ 

Am.  Dma,  Vox..  XZXn^lft 
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prided  he  shall  not  come  into  possession,  occupy,  or  have  any 
advantage  of  the  estate  dniing  his  minority  except  through  his 
^oardian,  who  is  to  lease,  occupy,  and  improve  the  estate,  the 
proviso  is  good  and  valid  in  law:  SmUhwick  ▼.  Jordan,  15  Mass. 
113. 

The  clause  in  the  devise  under  consideration  is  without  any 
limitation,  and  declares  that  the  properly  devised  shall  not  be 
subject  to  conveyance  or  attachment  perpetually.  Such  a  dec- 
laration or  provision  the  testator  had  no  authority  to  make.  It 
iras'  an  attempt  to  impose  a  restraint  upon  property  which  the 
law  will  not  aJlow,  and  the  provision  is  clearly  void. 

Defendant  defaulted. 


^ted  in  Gleaaon  ▼.  Fayeweather,  4  Oray»  351,  to  the  efifoct  that  a  chief  in- 
p«dient  in  the  legal  right  of  property  is  a  ri^t  to  dispose  of  it,  a  right  to 
exchange,  sell,  or  give  it  away. 

Whether  Pbopebtt  mat  be  so  Devised  as  not  to  be  Subject  to  Sxecu- 
^noN  AGAINST  Beneficiabt. — ^Tho  general  rale  seems  to  be  that  upon  the 
^eath  of  a  person  seised  of  lands,  his  estate  passes,  by  operation  of  law,  to 
Ids  hefrs  or  devisees,  who  have  a  legal  estate  therein,  which  may  be  alienated 
«r  devised  by  them,  and  which  is  also  subject  to  execution  for  their  debts,  am 
4»ther  beneficial  legal  estates  are:  Freeman  on  Executions,  sec.  184.  Whether 
m  testator  may  so  devise  his  property  as  to  exempt  it  from  forced  sale  for  the 
devisee's  debts,  is  a  question  which  presents  considerable  difficulty.  Con- 
ations subsequent  are  not  favored  in  law,  and  are  always  strictly  constraed, 
liecause  they  tend  to  destroy  estates.  Neither  are  they  sustained  when  they 
mre  repugnant  to  the  nature  of  the  estate  granted,  or  infringe  upon  the  essen* 
tial  enjoyment  of  property  and  tend  manifestly  to  public  inconvenience:  4 
Kent  Com.  131.  A  condition  annexed  to  a  conveyance  in  fee,  or  by  devise 
-that  the  purchaser  or  devisee  should  not  alien,  has  ever  been  held  to  be  re> 
jpngnant  to  the  estate  granted,  and  consequently  invalid.  It  would  seem  to 
follow  from  this  general  rule,  the  accuracy  of  which  has  never  been  ques- 
ttaoned,  and  to  sustain  which  the  citation  of  authorities  is  unnecessary,  that 
tlie  policy  of  the  law  would  not  permit  one  person  to  transfer  property  to 
another,  by  devise  or  otherwise,  absolutely  for  his  own  use  and  subject  to 
his  control,  and  then  to  say  that  it  shall  not  be  liable  in  execution  for  hia 
debts.  Such  seems  to  be  the  law  in  cases  of  a  devise  of  property,  either 
dimotly  to  a  person  or  through  the  intervention  of  trustees,  with  simply  a 
aaked  and  absolute  condition  of  this  kind  annexed:  2  Redl  on  Wills,  300;  3 
Id.  494;  Lew.  on  Trasts,  135,  and  cases  cited;  Snowden  ▼.  DaleSf  6  Sim.  524; 
2  Jar.  on  Wills  (Am.  notes  by  Randolph  and  Taloott),  538;  Deering  v. 
^heher,  55  Me.  284;  Hallet  v.  Thampnn,  5  Paige,  583;  Jones'  wUl^  23  L.  T. 
«.  <N.  S.)  211;  Pace  v.  Pace,  73  N.  C.  119. 

In  /onea'  will,  supra,  a  condition  annexed  to  an  absolute  gift  to  A.,  that  it 
lAttniA  go  to  his  sisters,  "  if  his  share  shall  become  liable  to  be  seized  by  hia 
^vediton,  or  if  he  shall  become  bankrupt,  or  shall  alien  or  mortgage  the 
■unr,"  was  held  repugnant  to  the  gift  and  void.  So  in  Pace  v.  Pace,  73  N. 
CL,  119,  a  devise  of  certain  property  was  made  upon  the  condition  that  it 
Ld  not  be  subject  to  the  disposal  or  debts  of  the  devisee.  The  condition 
m  held  void.  Such  is  also  recognized  to  be  the  law  by  the  supreme  court 
llie  United  States.     *'  It  is  a  settled  rule  of  law  that  the  beneficial  inter- 


Oci  1838.]       WiLUAHS  V.  School  Distbict.  243 

est  of  a  eetttd  que  tnut^  wbAtoTer  it  may  be,  is  liable  for  the  payment  of  his 
debts.  It  can  not  be  so  fenced  abont  by  inhibitions  and  restrictions  as  to 
secure  to  it  the  inconsistent  characteristics  of  right  and  enjoyment  to  the  ben- 
eficiary and  immunity  from  his  crsditors.  A  condition  precedent,  that  the 
provision  shall  not  vest  until  his  debts  are  paid,  and  a  condition  subsequent, 
that  it  shall  be  divested  and  forfeited  by  his  insolvency  with  a  limitation  over 
to  another  person,  are  valid,  and  the  law  will  give  them  full  effect  Beyond 
this,  protection  from  the  claims  of  creditors  is  not  allowed  to  go:"  Nichols  ▼. 
Levy^  5  WalL  441,  per  Swayne,  J.  The  rule  as  thus  laid  down  does  not  pre- 
vent a  person  from  so  transfeiring  his  property  as  to  give  the  benefit  of  it  to 
a  particular  person,  and  at  the  same  time  secure  the  corpus  against  the  donee's 
creditors,  as  well  as  his  own  acts.  This  may  be  accomplished  by  transferring 
property,  either  real  or  personal,  to  another,  upon  condition  that  his  interest 
therein  shall  cease  upon  his  becoming  insolvent  or  a  bankrupt,  or  upon  the 
seizure  of  the  same  by  his  creditors,  and  limiting  the  same  over;  and  in  some 
eases  it  is  held  that  such  a  transfer,  without  limiting  it  over,  is  valid:  Joel  v. 
3Wls,  3  Kay  &  J.,  458,  468;  Roehford  v.  Haekman,  9  Hare,  475.  So  it  may 
be  accomplished  by  conveying  such  property  to  a  trustee  for  the  benefit  of 
such  person,  with  a  provision  that  the  titie  shall  cease  upon  the  happening  of 
the  event  desired  to  be  guarded  against,  such  as  bankruptcy,  insolvency,  or 
levy  upon  the  same  by  creditors.  This  course  is  sanctioned  by  different  ele- 
mentary writers,  and  is  stated  to  be  strictiy  legal:  2  Bedf.  on  Wills,  300;  3 
Id.  496;  Lew.  on  Trusts,  135;  4  Kent  Com.,  12th  ed.,  131,  note. 

Both  of  these  courses  have  been  repeatedly  approved  by  the  authorities, 
both  ancient  and  modem,  and  are  stated,  in  Jar.  on  Wills,  549,  to  be  so  well 
settled  that  no  doubt  can  arise  thereon.  See,  also,  Bramhall  v.  Ferris^  14 
N.  Y.  41;  Nichols  v.  Eaitm,  1  Otto,  716;  Heaih  v.  Bishop,  4  Bich.  £q.  46; 
White  V.  WhiU,  30  Vt.  338;  LeaoiU  v.  Beime,  21  Conn.  1;  Easterly  y.  Kenney, 
36  Id.  18;  K^ser  v.  MUcheU,  67  Pa.  St.  473;  NicheU  v.  HancUij,  10  Gratt. 
336;  Johnston  v.  Zane,  11  Id.  552,  570. 

Restbaint  upon  Alisnation. — This  subject  is  discussed  in  the  note  to 
Jackstm  v.  SchviB,  9  Am.  Dec.  200.    See  also  Mc  Williams  v.  Nisly,  7  Id.  654. 

Co2n>inoKS  nr  Convxtances. — This  subject  is  also  discussed  in  the  note  to 
Jackson  v.  Sehuta^  9  Am.  Dec.  202. 


WiLiJAiiiB  V.  Inhabitants  of  School  Disibiot 

No.  1,  IN  Lunenburg. 

pi  PlOZBBIHO,  76.] 

Whrhbb  a  Wabsaitt  under  which  a  Meeting  was  called  that  elected  a 
committee  to  levy  a  school  tax  is  regular  or  not,  can  not  be  inquired 
into  in  an  action  to  recover  back  money  paid  for  the  tax. 

That  such  Ck>MMiTTSB  was  a  Gommitteb  db  Facto  is  sufficient  to  sustain 
the  tax. 

Whxbk  Two  Bboobss  of  a  School  District  wsbe  Kept,  from  only  one  of 
which  it  appeared  that  a  committee  had  been  duly  elected  at  a  meeting 
of  the  district^  and  the  clerk  who  made  the  records  testified  that  both 
were  made  by  him  soon  after  the  meeting  from  loose  memoranda  kept  at 
the  meeting,  it  was  held  that  the  records  were  not  contradictory,  and 
both  being  originals,  that  the  election  of  the  committee  was  duly  proved. 


\ 


244  WiLUAKS  V.  School  District.  [Mass. 

A  Clerk  ov  a  School  District  elected  under  the  Rev.  Stat.,  c.  23;  sec.  27r 
IB  competent  to  act  aa  snch,  although  he  has  removed  into  an  adjoining 
district  in  the  same  town,  and  another  has  been  chosen  in  his  stead,  but 
not  sworn. 

Return  or  a  Constable  upon  a  warrant  issued  to  warn  a  town  meetings 
that  he  had  warned  the  inhabitants  to  meet  at  the  time  named  therein^ 
dating  his  return  less  than  fourteen  days  before  the  meeting,  is  not  con- 
clusive to  show  that  the  required  notice  of  fourteen  days  before  the  meet- 
ing has  not  been  given. 

Warrant  for  the  Annual  Town  Meeting  held  by  law,  for  the  purpose 
of  choosing  officers,  contained  articles  ''to  choose  all  necessary  town 
officers,"  and  **to  choose  all  necessary  committees,'*  .and  the  statute 
allowed  either  of  two  modes  of  choosing  committees.  It  was  held  under 
these  articles  the  town  was  authorized  to  determine  which  mode  should 
be  pursued,  and  to  pass  a  vote,  "  that  each  school  district  choose  their 
own  committees,"  this  being  one  of  the  modes  provided  by  statute. 

Whether  a  Collector  of  Taxes  has  been  duly  elected  and  sworn,  is  a 
question  that  is  not  open  to  a  plaintiff  in  an  action  against  a  school  dis- 
trict to  recover  a  tax  which  he  has  paid  such  collector. 

Omission,  through  Error  of  Judgment  or  mistake  of  law,  of  an  assessor 
to  assess  on  an  individual  a  school  district  tax,  does  not  invalidate  the 
assessment  as  to  other  persons. 

Where  One  of  Three  Assessors  Fails  to  Attend  and  act  in  asBesm'ng  a 
tax,  after  proper  notice,  the  other  two  may  proceed  without  him. 

Evidence  on  the  part  of  the  plaintiff  in  an  action  against  a  school  district  to 
recover  the  amount  of  a  tax  paid  for  building  a  school-house,' that  there 
was  already  a  sufficient  school-house  in  the  district,  is  inadmissible. 

Provision  of  the  Revised  Stat.,  c.  23,  sec.  37,  that  an  assessment  of  a 
school  dbtrict  tax  shall  be  made  within  thirty  days  after  the  clerk  of  the 
district  shall  certify  to  the  assessors  the  sum  voted  by  the  district  to  be 
raised,  is  directory,  and  does  not  prohibit  an  assessment  after  the  expira- 
tion of  that  period. 

Assumpsit  to  recoTer  back  twentj-one  dollars  and  ninety-one 
cents,  paid  by  the  plaintiff  for  a  school  district  tax  assessed  upon 
him  in  1836,  as  an  inhabitant  of  school  district  No.  1,  in  Lunen- 
burg. The  facte  are  sufficiently  stated  in  the  opinion.  The 
judge  directed  the  jury  to  find  for  the  defendants,  which  they 
did. 

Brooks,  in  support  of  plaintiff's  exceptions. 

Torrey  and  Wood,  contra. 

By  Court,  Shaw,  C.  J.  Assumpsit  to  recover  back  money  al- 
leged to  have  been  illegally  assessed  upon  the  plaintiff  as  a  school 
district  tax.  The  case  comes  before  the  court  upon  exceptions 
to  the  decisions  and  directions  of  the  court  of  conmion  pleas  in 
matters  of  law.  Various  exceptions  were  taken  to  the  regularity 
of  the  meetings  of  the  school  district  at  which  the  tax  was  voted. 
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tmd  those  preparatory  thereto,  in  order  to  show  that  the  tax  was 
cot  legally  and  rightfully  assessed. 

It  was  objected  that  the  school  district  meeting,  held  April  11, 
1836,  was  called  by  Thomas  Spanlding,  as  the  prudential  com- 
mittee, and  that  this  was  irregular  because  he  was  chosen  at  a 
meeting  on  Jxme  13, 1835,  called  under  a  warrant  issued  by  the 
selectmen,  which  did  not  recite  that  they  had  been  applied  to  by 
members  of  the  district  to  call  such  meeting.  It  did  appear  from 
•eridence  aliunde,  that  they  had  been  applied  to;  but  the  court 
think  it  a  sufficient  answer  to  the  objection,  that  Spaulding  was 
the  prudential  committee  man  de  facto,  and  that  the  regularity 
of  the  notice  for  the  meeting,  at  which  he  was  chosen,  is  not 
open  upon  this  inquiry. 

It  was  excepted,  that  it  does  not  appear  by  the  record,  that 
Spaulding  was  chosen  a  committeeman.  The  answer  to  this, 
and  we  think  it  satisfactory,  is,  that  there  were  two  records  of 
this  meeting  made  by  the  proper  officer,  and  each  of  equal  valid- 
ity. They  are  not  contradictory;  but  in  some  particulars  the  one 
-contains  entries  that  the  other  does  not.  In  one  of  the  records, 
which  is  testified  to  be  an  original  equally  with  the  other,  it  does 
appear  that  Spaulding  was  chosen  to  this  office. 

The  next  exception  was,  that  at  a  meeting  held  in  April,  1836, 
Lamb  was  duly  chosen  as  clerk,  but  was  not  qualified,  the  jus- 
tices of  peace  who  were  present  having  refused  to  administer 
the  oath.  But  in  fact  Lamb  did  not  act  as  clerk  at  that  meeting, 
but  Whiting,  the  previous  clerk,  continued  to  act.  But  it  is  ob- 
jected that  Whiting  was  not  qualified,  because  another  had  been 
chosen,  because  he  had  removed  his  residence  beyond  the  limits 
of  the  district,  and  because  he  was  chosen  at  a  meeting  irregu- 
larly called,  the  preceeding  year.  The  last  objection  has  been 
alr^kdy  substantially  answered.  In  regard  to  his  having  removed 
out  of  the  district,  the  case  of  Barre  v.  Oreentoich,  1  Pick.  129, 
is  much  relied  on.  We  think  there  is  a  manifest  distinction  in 
the  two  cases.  The  revised  statutes,  c.  23,  sec.  27,  provide  that 
the  district  shall  choose  a  clerk,  to  be  sworn,  etc.,  and  who  shall 
hold  his  office  tintil  another  shall  be  chosen  and  sworn  in  his 
stead.  The  manifest  intent  seems  to  have  been ,  that  there  should 
jBi  all  times  be  a  recording  officer,  charged  with  the  duty  of  keep- 
ing a  record  of  the  proceedings  and  vot^s  of  the  district.  In 
this  case  the  district  had  proceeded  to  choose  another,  but  until 
he  was  qualified,  we  think,  by  force  of  the  statute,  the  former 
•derk  was  competent  to  act. 

It  was  also  objected,  that  the  assessors,  who  assessed  the  tax, 
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weie  not  chosen  at  a  town  meeting  warned  fourteen  days  before 
the  meeting.  Were  this  a  valid  objection,  it  is  not  supported 
by  the  proof.  This  is  supposed  to  result  from  comparing  the  date 
of  the  return  with  the  time  of  the  meeting.  But  the  date  of  the 
return  is  not  conclusive  of  the  time  of  service,  and  it  does  not 
appear  that  the  warrant  was  not  served  fourteen  days  before  the 
meeting. 

Another  exception  was,  that  at  the  town  meeting  in  1835,  it 
was  voted,  that  each  school  district  should  choose  their  own 
prudential  committee.  It  is  objected  that  there  was  no  article 
in  the  warrant  to  authorize  this  vote.  It  appears  by  the  case, 
that  this  was  the  annual  meeting,  and  there  was  an  article  in  the 
warrant,  "  to  choose  all  necessary  town  officers,"  and  '*  to  choose 
all  necessary  committees."  This  article  in  the  warrant  was  suf- 
ficient, especially  at  the  aimual  meeting,  held  by  law,  for  the 
purpose  of  choosing  officers.  An  article  to  choose  all  officers 
and  all  committees,  is  sufficient  to  warrant  a  vote,  providing  for 
the  choice  of  an  officer,  in  a  mode  provided  by  statute.  To  con- 
sider whether  they  will  choose  a  particular  officer,  where  two 
modes  of  doing  it  are  authorized  hj^  law,  is  in  effect  to  consider 
how  they  will  choose  him. 

The  next  exception  is,  that  Hadley  the  collector  was  not  duly 
sworn,  it  being  put  against  his  name,  ''  sworn,"  without  stating 
what  oath  he  took.  But  this  is  not  a  default  for  which  the  dis- 
trict is  liable;  he  was  an  officer  of  the  town,  not  theirs,  and 
whether  duly  sworn  or  not  is  immaterial  to  them. 

It  is  further  objected,  that  the  assessors  intentionally  omitted 
to  tax  Legate,  one  of  the  inhabitants  of  the  district,  because  he 
was  very  poor,  and  they  thought  would  soon  come  upon  the 
town  for  assistance,  though  he  was  not  then  a  pauper.  If  this 
was  done  through  error  of  judgment  oi;  any  error  and  mistake  of 
the  law  in  this  respect,  it  does  not  invalidate  the  whole  tax;  and 
the  case  shows  nothing  more. 

Another  exception  was  taken,  that  the  assessment  was  made 
by  two  only  of  the  three  assessors.  It  appears  by  the  case,  that 
the  other  assessor  received  notice  and  was  requested  to  act  with 
them,  but  refused  to  do  so.  Where  a  body  or  board  of  officers 
is  constituted  by  law  to  perform  a  trust  for  the  public,  or  to  ex- 
ecute a  power  or  perform  a  duty  prescribed  by  law,  it  is  not 
necessary  that  all  should  concur  in  the  act  done.  The  act  of 
the  majority  is  the  act  of  the  body.  And  where  all  have  due 
notice  of  the  time  and  place  of  meeting,  in  the  manner  pre- 
scribed by  law,  if  so  prescribed,  or  by  the  rules  and  regulations. 
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of  the  body  itself,  if  there  be  any,  otherwise  if  reasonable  notion 
is  given,  and  no  practice  or  un&ir  means  are  used  to  prevent  all 
from  attending  and  participating  in  the  proceeding,  it  is  no  ob> 
jection  that  all  the  members  do  not  attend,  if  there  be  a  quorumu 
In  the  present  case,  all  three  having  had  notice  and  an  opportun- 
ity to  act,  the  act  of  two  is  sufficient. 

The  defendant  offered  to  prove  that  the  district  had  one  suffi- 
cient school-house,  but  the  evidence  was  rejected.  We  know  of 
no  law  which  prevents  a  school  district,  when  their  school-hou8» 
is  in  their  opinion  too  small,  or  ruinous,  or  when  by  a  change  at 
districts,  a  school-house,  though  within  the  limits  of  the  dia- 
trict,  is  in  an  inconvenient  situation,  or  when  from  any  other 
cause  it  is  unfit  for  the  purposes  for  which  a  school-house  is  in- 
tended, to  vote  to  build  another,  before  the  former  is  actualtpr 
taken  down.  The  fact,  therefore,  if  proved,  would  not  show  thtt 
tax  illegal,  and  was  rightly  rejected. 

The  last  exception  is,  that  the  tax  was  not  assessed 
thirty  days.    The  statute  is  directory  in  this  respect  and  not 
strictive;  and  they  are  not  prevented  from  assessing  after  th» 
expiration  of  thirty  days:   PoTid  v.  Negus,  3  Mass.  230  [3  Ath, 
Dec.  131]. 

Exceptions  overruled,  and  judgment  of  the  court  of  commom 
pleas  on  the  verdict  for  defendants,  affirmed. 


Cited  apoQ  the  following  paints:  That  the  omiiwifln  to  tax  any  partioalHr 
indiYidual,  who  may  be  liable,  does  not  render  the  whole  tax  illegal  and  voids 
Wat9on  V.  PrineeUm,  4  Mete.  601;  Cfwrge  v.  Mendtm,  6  Id.  513.  That  ccr^ 
tain  statates  requiring  the  performance  of  certain  acts,  were  directory  merely? 
lAwell  v.  Hadley,  8  Id.  195;  Fanning  v.  C(mmonwedUht  120  Mass.  390.  Huik 
where  a  duty  is  imposed  by  law  upon  a  public  organized  body,  that  such  dat]f 
most  be  performed  by  the  whole  or  a  minority  of  the  body:  Day  r.  Oreen,  # 
Cash.  439;  Ilsley  v.  Euex  Cownty,  7  Gray,  465;  WeymotUh  v.  County  Com,^ 
108  Mass.  145.  That  upon  the  question  of  the  legality  of  a  school  tax  it » 
sufficient  if  the  meeting  that  levied  the  tax  was  called  by  those  who  were  th» 
prudential  committee  de/acto:  Blackstone  v.  Tqft^  4  Gray,  253.  That  article* 
in  a  warrant  for  an  annual  town  meeting,  although  general  in  their  natnrew. 
are  sufficient:  Sherman  v.  Torrey,  99  Mass.  473.  That  an  article  in  a  warrauk 
for  a  town  meeting,  '*  to  choose  all  such  officers  for  the  year  ensuing  as  the  law 
directs,**  was  sufficient  to  authorize  the  town  to  vote  that  the  school  district 
should  choose  their  own  prudential  committee:  Kingsbury  v.  Quincy,  12  MetoL 
104.  That  the  reoords  of  a  town  containing  a  copy  of  the  warrant  calling  » 
town  meeting,  wese  competent  evidence  of  the  proceedings  of  the  town:  Cbaiu 
V.  Shaw,  7  Id.  56. 
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Sl(K)UBNET  ET  AL.  V.  SiBLET  ET  AL. 

(21  PlOKSBZMO,  101.] 

Weobb  ak  Appeal  is  Taken  from  a  decree  of  a  probate  judge,  on  the  ground 
that  he  is  interested  in  the  estate  and  has  therefore  no  jurisdiction  to 
enter  such  decree,  he  is  a  competent  witness  to  prove  that  he  is  not  intel^ 
ested. 

Qbant  of  Lettebs  of  Administratiom  by  a  judge  of  probate,  who  has  a 
valid  claim  against  the  estate,  is  void  for  want  of  jurisdiction,  although 
he  has  determined  not  to  enforce  such  claim. 

AoMiNiSTBATioN  Geanted  by  a  judge  of  probate  on  an  estate  over  which  be 
has  no  jurisdiction,  is  not  rendered  valid  by  failing  to  take  ezoepticm  to 
his  jurisdiction. 

AuTHORiTT  CoNFEBBED  BT  STATUTE  upou  the  probate  court  to  make  partition 
of  the  real  estate  of  a  decedent  whose  estate  is  in  course  of  settlement, 
is  merely  incidental  to  the  general  probate  jurisdiction  over  the  estate, 
and  if  the  grant  of  administration  is  void  for  want  of  jurisdiction  an 
order  of  partition  is  likewise  void. 

€X>UBT  OF  Probate  haying  kg  JuBiSDionoir  over  an  estate^  but  in  which  a 
special  administrator  has  been  appointed  by  a  decree  appealed  from,  and 
who  acts  by  force  of  the  statute  during  the  appeal,  is  not  the  court  of 
probate  in  which  "tho  estate  is  settled,  or  in  the  course  of  settlement," 
within  the  meauing  of  the  statute. 

Appeal  from  a  decree  of  Ira  Barton,  judge  of  probate  court, 
ordering  a  partition  of  the  real  estate  of  Andrew  Sigoumej,  de- 
ceased, late  of  Oxford.    The  facts  are  stated  in  the  opinion. 

Washburn,  for  the  appellants. 

Msmck,  for  the  appellees. 

By  Court,  Shaw,  0.  J.  The  principal  questionB  discussed  in 
Che  present  case  are:  1.  Whether  the  judge  of  probate  was  in- 
terested in  the  estate  of  Andrew  Sigoumey,  deceased;  and  if  so, 
^  Whether  this  prevented  him  from  having  jurisdiction  of  the 
settlement  of  the  estate  of  the  intestate,  and  to  what  extent. 
The  question  arises  rather  incidentally  in  the  present  case,  which 
ivas  a  petition  to  the  judge  of  probate,  by  some  of  the  heirs  at 
law  of  the  intestate,  claiming  title  under  him  by  descent, 
against  others  of  the  heirs  at  law,  to  have  partition  of  the  real 
estate. 

The  first  question  is,  whether  the  judge  of  probate  was  inter- 
ested, and  whether  the  original  grant  of  administration  under 
his  decree,  was  thereby  void.  In  the  case  of  CotUey  appeUant,  6 
Pick.  4S3,  it  was  held,  that  being  a  creditor  to  the  estate  of  a 
deceased  person  did  render  a  judge  of  probate  interested  within 
the  provisions  of  the  statute.    And  we  have  no  reason  to  que^ 
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tion  ihe  coirectness  of  this  opinion.  On  the  administrator  it 
depends  to  allow  or  disallow  claims  against  the  estate  in  the 
first  instance,  to  prosecute  and  defend  suits,  and  generallj  to 
act  as  a  trustee  for  the  benefit  of  creditors  and  distributees. 
Under  such  circumstances,  a  creditor  has  a  direct  interest  in  the 
appointment  of  an  administrator.  The  reTised  statutes  in  this 
respect  conform  to  the  provisions  of  the  former  statute:  Rct. 
Stat.  c.  83,  sec.  15.  It  provides  that  when  a  judge  of  probate 
shall  be  interested  in  any  case,  within  his  jurisdiction,  it  shall 
be  transferred,  etc. 

The  question  then  recurs,  whether  the  judge  of  probate  for  this 
couniy  was  interested  as  a  creditor  in  tiie  estate  of  Sigoumej, 
deceased.  It  appears  that  as  the  owner  of  a  jMurcel  of  real 
estate,  purchased  of  the  assignees  of  Jonathan  Davis,  he  had  a 
valid  claim  against  Sigoumey  for  mesne  profits,  consisting  of  a 
/ear's  rent  of  an  estate  claimed  and  recovered  by  the  trustee  of 
Judge  Barton,  and  for  his  use,  in  a  real  action.  We  consider 
that  it  makes  no  difference  in  this  respect,  whether  technically 
the  action  of  trespass  for  mesne  profits  should  be  brought  in  his 
own  name,  or  in  the  name  of  Bacon  for  his  use.  He  considered 
the  claim  to  be  beneficially  his.  Bacon  considered  it  so.  It 
was  for  Judge  Barton  to  say  whether  he  should  commence  an 
action  for  these  mesne  profits  or  forbear  to  do  so;  and  Mr. 
Bacon  considered,  that  if  recovered,  they  would  be  to  Judge 
Barton's  use.  As  to  the  nature  of  the  claim,  it  seems  to  be  one 
that  Sigoumey  could  not  legally  resist.  He  had  levied  an  exe- 
cution upon  an  estate  purchased  by  Judge  Barton,  had  taken 
actual  possession  under  his  levy,  and  held  it  one  year,  and  let 
it,  and  received  the  rent.  Then  Judge  Barton,  by  Mr.  Bacon 
suing  for  his  use,  recovered  the  estate,  and  defeated  Sigoumey's 
levy,  and  then  Sigoumey  became  liable  for  the  mesne  profits. 

Was  this  claim,  in  any  lawful  manner,  defeated,  waived,  or 
extinguished,  at  the  time  that  the  x)etition  for  administration 
was  presented?  We  see  no  legal  objection  to  the  competency 
of  Judge  Barton  as  a  witness;  we  think  he  had  no  such  pecu- 
niary interest  in  the  event  of  this  suit,  as  to  render  him  incom- 
petent under  the  rules  of  the  common  law.  But  taking  the 
facts  as  testified  by  him,  the  court  are  all  of  opinion,  that  they 
do  not  show  any  discharge  or  extinguishment  of  that  interest. 
He  states  that  having,  through  Mr.  Bacon,  applied  to  Sigoumey 
lor  the  mesne  profits,  he,  Sigoumey,  felt  hurt  and  offended,  and 
thought  it  hard,  that  he  should  be  called  upon,  because  he  had 
sustained  losses  on  the  same  transaction;  and  when  this  was 


250  SiGOURNEY  V.  Sibley.  [Mass. 

reported  to  Judge  Barton,  he  determined  in  his  own  mind,  not 
to  x)ersist  in  the  claim,  and  not  to  commence  any  suit  for  the 
same,  and  gave  Mr.  Bacon  directions  accordingly.  But  we 
think  Judge  Barton  was  right  in  the  opinion  which  he  expressed, 
that  he  still  had  a  legal  claim.  His  determination  not  to  prose- 
cute such  claim,  was  in  its  own  nature  revocable.  Even  had 
he  expressed  such  determination,  it  would  make  no  difference, 
because  a  parol  release,  without  payment  or  satisfaction,  is  no 
extinguishment  of  a  debt.  It  may  even  be  doubtful  whether 
a  release,  executed  after  the  decease  of  a  debtor  and  before  the 
appointment  of  an  administrator,  coidd  legally  avail,  because 
there  would  be  no  one  competent  to  accept  such  release.  But 
this  is  immaterial,  because  no  such  release  was  executed.  But 
there  was  a  legal  claim  at  the  time  of  the  decease  of  the  intes- 
tate, and,  there  having  been  no  release  or  discharge,  payment 
or  satisfaction,  the  claim  remained  in  force,  notwithstanding  the 
determination  of  Judge  Barton  that  he  would  not  enforce  such 
claim,  and  therefore  he  was  interested  in  the  estate,  within  the 
meaning  of  the  statute,  and  coidd  not  take  jurisdiction  of  the 
question  of  granting  administration. 

The  court  are  also  of  opinion,  that  the  jurisdiction  is  not 
aided  by  the  consideration,  that  no  exception  was  taken  on  this 
ground,  and  no  application  was  made  by  the  appellants,  below, 
to  remoye  the  case  to  another  county.  It  is  a  general  rule,  that 
want  of  jurisdiction,  especially  of  a  court  of  limited  and  spe- 
cial jurisdiction,  can  not  be  aided,  by  any  waiver  of  excep- 
tions, or  even  by  express  consent.  If  this  is  true  in  ordinary 
cases,  it  is  so  a  fortiori,  in  a  case  of  a  probate  decree,  granting 
administration,  which  binds  not  only  all  those,  who  happen  to 
be  before  the  court  as  litigant  parties,  but  all  those,  who  as 
creditors,  heirs,  or  otherwise,  may  be  interested,  directly  or 
remotely,  in  the  settlement  of  the  estate. 

But  it  was  contended  on  the  part  of  the  respondents,  that 
although  the  giant  of  original  administration  might  be  void,  for 
want  of  jurisdiction,  it  did  not  follow  as  a  necessary  con- 
sequence, that  the  judge  of  probate  might  not  have  jurisdiction 
to  grant  partition,  between  tenants  in  common,  claiming  as 
h^irs  at  law.  This  must  depend  upon  the  authority  conferred 
upon  courts  of  probate  by  statute,  to  make  partition  among 
heirs  and  devisees.  The  revised  statutes,  c.  103,  sec.  50,  pro- 
vide, that  the  probate  court,  in  which  the  estate  of  any  deceased 
person  is  settled,  or  in  a  coui'se  of  settlement,  may  make  par-* 
titiou  of  all  his  real  c.  1  itj,  lying  within  the  state,  among  his 
hei]^  or  devisees,  and  all  pjisons  holding  under  them. 
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We  think  this  provision  will  admit  of  but  one  construction, 
which  is,  that  this  jurisdiction  to  make  partition,  amongst  heirs 
and  devisees,  shall  belong  to  the  court  of  probate  having  the 
rightful  and  final  jurisdiction  of  the  settlement  of  the  estate  of 
the  deceased.  It  is  incident  to  the  general  probate  jurisdiction 
of  the  estate  of  a  deceased  person.  It  is  fit  it  should  be  so.  It  is 
most  competent  for  that  court  to  judge,  whether  real  estate  may 
be  required  as  assets,  and  therefore  to  determine  the  expediency 
of  making  partition,  amongst  heirs  and  devisees,  who  in  regard 
to  creditors  are  to  be  deemed  volunteers.  There  can  be  but 
one  court  of  probate  in  the  state,  which  has  rightful  jurisdic- 
tion of  the  settlement  of  an  estate,  and  that  must  be  the  court 
having  jurisdiction  to  make  partition.  Now  when  it  is  deter- 
mined that  the  grant  of  administration  was  void  for  vrant  of 
jurisdiction,  it  appears  judicially  that  the  court  never  had  juris- 
diction, and  that  the  proceedings  are  void  ab  initiOy  except  as  to 
certain  things,  which  it  is  for  the  benefit  of  all  parties  shoidd 
be  done,  for  the  securiiy  and  benefit  of  all  concerned,  and  which 
when  done,  by  a  temporary  administrator  appointed  for  the 
purpose,  are  protected  by  the  statute:  Bev.  Stat.,  c.  64,  sees.  6, 
7,  8,  9.  Such  special  administrator  can  make  no  payment  of 
debts  or  distribution  of  the  estate,  and  is  merely  to  collect  and 
secure  the  property  and  deliver  it  over  to  a  rightful  executor  or 
administrator  when  established  hj  a  final  decree.  We  think, 
therefore,  that  a  court  of  probate,  in  which  such  special  admin- 
istrator has  been  appointed,  by  a  decree  appealed  from,  but  act- 
ing by  force  of  the  statute  during  the  appeal,  is  not  the  court 
of  probate  in  which  the  estate  is  settled,  or  is  in  i^  course  of 
settlement,  veithin  the  meaning  of  the  statute. 

The  court  are  therefore  of  opinion,  that  the  decree  of  the 
court  of  probate,  ordering  partition  in  this  case,  must  be  re- 
versed. 

For  the  same  reasons,  th^  decree  of  the  court  of  probate, 
granting  letters  of  administration  on  the  estate  of  Sigoumey, 
was  reversed,  on  the  ground  that  the  judge  of  probate  of  this 
county  was  interested  in  the  estate,  and  the  proceedings  remitted 
to  the  court  of  probate,  to  the  end  that  application  might  be 
made  by  any  person  interested,  to  the  probate  court  for  the 
county  of  Middlesex,  being  the  most  ancient  adjoining  county, 
to  grant  administration  on  the  estate  of  the  deceased,  according 
to  the  provisions  of  the  statute:  Bev.  Stat.,  c.  83,  sec.  15. 

JuDOB  09  Pbobats,  WHO  IS  INTERESTED  in  ao  estate  as  a  creditor  or  debtor,  is 
disqualified  to  exercise  any  jurisdiction  over  the  proceedings  for  its  settlement. 
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Oay  V.  Minot,  3  Caah.  354;  ffaU  v.  Thai/er,  105  Mass.  222;  Addrich,  appd- 
lant^  110  Id.  192,  all  citing  principal  case.  Ruch  interest,  however,  to  rmder 
a  judge  disqualified,  is  not  a  mere  possible  contingent  interest;  not  an  interest 
in  the  question  or  general  subject  to  ^hich  the  matter  requiring  adjudication 
relates;  but  one  that  is  visible,  demonstrable,  and  capable  of  precise  proof: 
Northampton  v.  Smith,  11  Mete.  395,  also  citing  principal  case.  See  SSffour- 
neyr,  Siblet/,  also  cited  in  Sigoui'neif  v.  WetherUl,  6  Id.  557;  Emery  v.  HUdrtthy 
2  Gray,  230;  and  Jochumsen  v.  Bank,  3  Allen,  91.  The  principal  case  isagaia 
reported  in  22  Pick.  507,  on  another  appeal,  in  which  it  was  held  that  the 
decree  of  a  jadge  of  probate,  api>ointing  a  special  administrator  on  the  estate 
of  a  person  deceased  in  which  such  judge  was  interested,  was  void. 


Merrtam  v.  Middlesex  Mutual  Fieb  Ins.  Go. 

[21  PuaoEBDia,  163.] 

Ai/TBBATION  IN  PKEMISKS  Insubed. — ^Where,  in  an  action  upon  a  policy  of 
insurance  issued  by  a  company  incorporated  under  an  act  which  provided 
that  if  any  alteration  shall  be  made  in  any  building  by  the  proprietor 
thereof,  after  insurance  has  been  made  thereon  by  the  company,  whereby 
it  may  be  exposed  to  greater  risk  from  fire,  the  insurance  shall  be  void 
unless  an  additional  premium  and  deposit  after  such  alteration  be  settled 
and  paid  to  the  company;  but  no  alterations  or  repairs  not  increasing  the 
risk  shall  affect  the  insurance,  the  jniy  were  instructed,  that  the  altera- 
tion must  have  been  such  that  a  higher  rate  of  premium  would  have  been 
demanded  to  insure  the  building  in  its  altered  state  than  before,  other- 
wise the  alteration  would  not  be  material,  it  was  held  that  such  instruc- 
tion was  correct,  and  that  in  case  of  a  material  alteration  it  was  not 
necessary,  in  order  to  avoid  the  policy,  for  the  company  to  show  that  the 
loss  had  been  occasioned  by  the  alteration. 

Assumpsit  upon  a  policy  of  insurance  against  fire,  to  recover  a 
loss  which  happened  March  3, 1836.  The  building  insured  was 
in  Lowell.  It  was  a  block  of  wooden  houses,  divided  into  two 
parts  by  a  brick  wall  running  east  and  west.  The  fire  originated 
in  the  southerly  part,  which  was  consumed  to  the  ground  floor. 
The  northerly  part  was  but  slightly  burnt.  The  evidence  as  to 
whether  the  fire  was  occasioned  by  the  negligence  of  the  plaintiff 
or  not,  was  conflicting.  The  instruction  given  by  the  court,  to 
which  plaintiff  excepted,  is  stated  in  the  opinion.  Verdict 
for  the  defendant,  and  the  plaintiff  moved  for  a  new  trial  for 
misdirection  and  because  the  verdict  was  against  the  evidence. 

H,  H.  Fuller,  for  the  motion. 

Hosmer  and  Keyes,  (xndra. 

Bj  Court,  Wilde,  J.  The  plaintiff  moves  for  a  new  trial  for  a 
supposed  misdirection  to  the  jury  in  matter  of  law;  and  because 
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tbeyerdict  is  against  the  weight  of  the  evidence.  The  defendants, 
at  the  trial,  relied  on  several  grounds  of  defense,  only  one  of 
which,  howeyer,  is  Tnaterial  in  the  decision  of  the  present  motion. 

The  ground  on  which  the  jury  found  their  verdict  was,  that 
after  the  plaintiff  had  effected  the  insurance,  and  before  the  fire, 
the  building  insured  had  been  altered  by  the  tenants  of  the 
plaintiff,  and  with  his  consent,  in  such  a  manner  as  to  expose  it 
more  to  the  hazard  of  fire,  and  that  thereby  the  policy,  by  the 
terms  of  it,  was  rendered  null  and  void.  The  evidence  reported 
has  a  tendency  to  show  that  such  an  alteration  had  been  made 
with  the  knowledge  and  the  permission  of  the  plaintiff,  and  there- 
upon the  jury  were  instructed,  that  if  they  should  be  satisfied 
that  any  such  alteration  had  been  so  made,  it  would  avoid  the 
policy;  ''but  that  the  alteration  must  have  been  such,  that  a 
higher  rate  of  premium  would  have  been  demanded,  to  insure 
the  building,  in  its  altered  state,  than  would  be  demanded  be- 
fore such  alteration;  otherwise  the  alteration  would  not  be  ma- 
terial.'' To  these  instructions  the  plaintiff's  coimsel  excepted, 
and  they  contend  that  no  such  alteration  would  avoid  the  pol- 
icy, unless  it  could  be  shown  that  the  loss  was  occasioned  by 
the  alteration.  In  support  of  this  exception  the  case  of  St^ 
bins  V.  The  Globe  Ins.  Co.,  2  Hall  (N.  Y.),  632,  and  other  au- 
thorities, are  relied  on;  but  they  are  not  applicable,  as  the  terms 
of  the  policies  in  those  cases  and  the  present  materially  differ. 

This  policy  was  made  in  pursuance  of  sec.  13  of  the  defend- 
ants' act  of  incorporation  (stat.  1825,  c.  141),  which  provides, 
« that  if  any  alteration  should  be  made  in  any  house  or  building, 
by  the  proprietor  thereof,  after  insurance  has  been  made  thereon 
with  said  company,  whereby  it  may  be  exposed  to  greater  risk 
or  hazard,  from  fire,  than  it  was  at  the  time  it  vras  insured,  then 
in  every  such  case,  the  insurance  made  upon  such  house  or 
building  shall  be  void,  unless  an  additional  premium  and  de- 
posit, after  such  alteration,  be  settled  with,  and  paid  to,  the  di- 
rectors; but  no  alterations  or  repairs,  in  buildings,  not  increas- 
ing such  risk  or  hazard,  shall  in  any  wise  affect  the  insurance 
previously  made  thereon."  This  being  the  contract  between  the 
parties  in  this  particular,  there  can  be  no  question  that  the  in- 
structions to  the  jury  were  perfectly  correct. 

In  respect  to  the  motion  to  set  aside  the  verdict,  as  one  against 
the  weight  of  the  evidence,  we  are  of  opinion,  that  the  weight  of 
the  evidence  is  in  favor  of  the  verdict,  and  certainly  not  against  it. 
The  most  that  can  be  said  in  &vor  of  the  motion  is,  that  the 


\ 


254  Habbis  v.  Bbooks.  [Mam. 

evidence  was  in  some  respects  conflicting,  and  upon  such  evi-  i 

dence  the  fin/liTig  of  the  juiy  is  not  to  be  disturbed. 
Judgment  on  the  verdict. 

Cited  upon  the  following  points:  That  if  a  riak  is  increased  at  the  time  a 
firo  occurs,  contrary  to  the  terms  of  a  policy  of  insurance,  the  insurers  are  not 
liable,  even  if  the  acts  which  increased  the  risk  did  not  cause  the  fire:  Lyman 
V.  Ina.  Co.,  14  Allen,  335.  That  whether  a  change  in  the  occupation  of 
premises  insured  is  material  to  the  risk,  is  to  be  tested  by  the  question, 
whether  underwriters  generally  would  chaise  a  higher  premium:  Luot  v.  /ns. 
Co.,  105  Mass.  302;  See  also  Luce  v.  /its.  Co,,  110  Mason,  364. 


Habiob  v.  Bbooes,  Jxtn. 

[21  PicKnuvo,  195.] 

Parol  Declaration  bt  the  Holder  of  a  promissory  note  to  a  surety,  after 
the  note  has  become  due,  that  he  will  exonerate  him  and  look  to  the 
principal,  is  a  good  defense  in  an  action  by  the  holder  against  the  surety. 

Where  the  Relation  of  the  Makers  is  not  apparent  on  the  face  of  a  note, 
parol  evidence  is  admissible  to  prove  that  the  defendant  signed  as  surety, 
and  that  this  was  known  to  the  holder  at  the  time  he  declared  that  he 
would  look  to  the  principal  for  payment. 

Assumpsit  on  the  following  note:  *' Boston,  August  IG,  1832. 
For  value  received  we  promise  to  pay  Abel  Parker,  or  order,  five 
hundred  dollars  in  thirty  days  and  grace.  Eeuben  Damon, 
Isaac  Brooks,  jun."  The  note  was  indorsed  by  Parker,  the 
payee.  Evidence  was  introduced  which  tended  to  show,  that 
\hQ  note  was  in  the  hands  of  one  Barnard  from  the  time  it  be- 
came due  until  1835,  and  that  it  was  an  accommodation  note  to 
enable  Damon  to  raise  money.  That  when  the  note  became  due 
the  defendant  called  on  Barnard  for  the  note,  and  said  if  he  had 
to  pay  it  he  wished  to  attend  to  it  soon,  as  he  could  then  get 
security  from  Damon;  that  Barnard  replied  that  Dkmon,  having 
received  the  money  on  the  note,  ought  to  pay,  and  that  he  would 
look  to  him  for  its  payment.  Upon  this  evidence  the  court  in- 
structed the  jury,  that  if  the  defendant  was  a  surety,  and  this 
was  known  to  Barnard  when  the  above  declaration  was  made, 
and  if,  in  consequence  thereof,  the  defendant  omitted  to  take  up 
the  note  and  secure  himself  out  of  Damon's  property,  then  de- 
fendant was  discharged;  and  that  the  defendant  might  be  deemed 
a  surety  if  the  original  agreement  between  him  and  Damon  was 
that  the  note  was  to  be  for  the  sole  benefit  of  the  latter,  and  hd 
did  in  fact  receive  the  whole  proceeds  of  the  note.    Verdict  for 
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the  defendant,  and  plaintiff  moyed  for  a  new  trial  for  misdizee- 
ftion. 

Farley  and  A.  W,  Austin,  for  the  plaintiff. 

KeyeB^  for  the  defendant. 

By  Gonrt,  Shaw,  C.  J.  We  are  now  to  take  it  as  found  hj 
the  jniy,  under  the  instmction  giyen  them,  that  for  several 
years  after  this  note  became  due,  Barnard  was  the  indorsee  and 
holder  of  it;  that  as  between  the  two  promisors,  it  was  an  ac- 
commodation note,  that  is,  that  the  money  raised  upon  it,  was 
raised  for  the  benefit  of  Damon  and  went  to  his  use;  that  this 
was  known  to  the  holder;  that  after  it  became  due,  Brooks  ex- 
pressed a  willingness  to  pay  it,  and  if  he  was  to  pay  it  at  all, 
wished  to  }>ay  it  then,  because  he  could  then  get  security  of 
Damon,  and  that  the  holder  then  verbally  discharged  him,  and 
agreed  to  look  to  Damon  alone,  recognizing  him  as  principal. 

The  court  are  of  opinion,  that  the  instruction  was  correct,  and 
that  upon  these  &cts,  the  defendant  was  not  liable. 

It  is  yeiy  true  that  an  agreement  between  two  promisors  of  a 
note,  that  the  one  shall  take  the  whole  of  the  proceeds  and 
pay  the  whole  note  when  due,  can  not  affect  the  rights  of  the 
holder,  unless  he  will  take  notice  of  it,  and  act  upon  it.  The 
presumption,  that  two  or  more  promisors  of  a  note  are  equally 
responsible  fqr  its  ultimate  payment,  so  that  if  one  pays  the 
whole  he  shall  have  contribution,  may  be  rebutted  by  showing 
that  one  signed  for  the  accommodation  and  as  surety  for  the 
other.  So  in  this  case,  if  upon  the  facts  now  proved,  Brooks 
had  paid  the  note,  he  would  have  had  a  remedy  against  Damon, 
not  for  a  contribution  only,  but  for  an  entire  reimbursement. 
So  if  Damon  had  paid  it,  he  would  have  had  no  claim  on  the 
defendant  for  contribution.  So,  where  one  of  two  promisors 
annexes  the  word  '^  principal"  to  his  signature,  and  the  other 
"  sureiy,"  these  descriptions  do  not  affect  the  terms  of  legal 
effect  of  the  contract,  they  are  equally  bound  to  the  promisee  or 
indorsee  as  if  such  words  of  description  had  not  been  annexed. 
They  indicate  the  relation  in  which  the  parties  stand  to  each 
other,  and  notice  of  such  relation  to  the  holder.  But  the  fact 
of  such  relation,  and  notice  of  it  to  the  holder,  may,  we  think, 
be  proved  by  extrinsic  evidence.  It  is  not  to  affect  the  terms  of 
the  contract,  but  to  prove  a  collateral  fact  and  rebut  a  presump- 
tion. It  goes  to  show,  that  the  defendant  was  in  fact  a  surety; 
and  the  rights  of  contribution  result  accordingly.  Had  the 
parties  appeared  on  the  note  the  one  as  principal,  and  the  other 
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as  suzety,  a  parol  declaration  of  the  holder  to  the  surety,  that 
he  woxQd  exonerate  him  and  look  to  the  principal  only,  is  a  good 
defense,  on  the  ground,  that  it  lulls  the  party  into  security  and 
prevents  him  from  obtaining  his  indemniiy;  and  it  would  be 
fraud  on  the  part  of  the  holder,  afterwards,  contrazy  to  such 
assurance,  to  call  upon  such  surety.  We  think  the  same  result 
follows  where  the  fact  is  proved  by  other  evidence.  Here  the 
assurance  was  given,  after  the  note  was  due,  by  Barnard,  who 
was  the  holder  of  the  note,  with  full  power  of  disposing  of  it. 
The  present  plaintiff  having  taken  the  note  by  indorsement, 
long  after  it  was  due,  took  it  as  a  dishonored  note,  and  liable  to 
any  defense  which  could  be  made  to  it,  had  the  suit  been 
brought  by  Barnard. 
Judgment  on  the  verdict  for  the  defendant. 


Cited  upon  the  following  points:  That  where  two  persons  sign  a  note  or 
other  obligation  for  the  payment  of  money,  one  may,  by  any  competent  evi- 
dence, show  as  against  the  other,  that  he  was  merely  a  snret  f:  Carpenter  ▼. 
King,  9  Mete.  515;  McOee  v.  Prouti/,  Id.  552.  That  where  the  first  indorser 
of  a  promissory  note  made  payable  to  his  order,  is  obliged  to  pay  it,  he  may 
maintain  an  action  for  contribution  against  a  subsequent  indorser,  on  proving 
that  by  an  oral  agreement  between  the  indorscrs  at  the  time  of  indorsing  the 
note,  they  were,  as  between  themselves,  co-sureties:  irorfon  v.  Chamberlain,  7 
Cush.  406.  That  declarations  or  admissions  of  the  payee  of  a  note  are  admis- 
sible to  defeat  a  recovery  thereon  by  one  to  whom  the  note  has  been  indorsed 
when  overdue;  but  that  such  admissions  to  bo  evidence  have  generally  been 
made  by  the  party  while  he  held  the  note:  Bond  v.  Fitzpatrick,  4  Gray,  92. 
See  Warren  v.  Hodge,  121  Mass.  107,  citing  principal  case  and  distinguishing 
it  from  that  one. 

Parol  Evidence  to  Vary  Evfbct  of  Indorsement  of  negotiable  instm* 
ment:  HaU  v.  Ely,  9  Am.  Dec.  381. 


MtXKB  V.  HOWAETH. 

[21  PiCKEBIVO,  205.] 

Amendment  ot  Complaint,  What  Proper.— Where  a  declaration  contained 
a  count  for  work  and  labor  done  and  materials  found,  and  the  specifica- 
tions of  the  plaintiff  claimed  the  price  of  a  carriage  sold  and  delivered,  an 
amendment  thereto  by  filing  a  count  upon  an  agreement  by  the  defend- 
ant to  take  and  pay  for  a  carriage  to  be  built  to  his  order,  is  for  the  same 
substantive  cause  of  action  and  is  properly  allowed. 

Agreement  to  Manufacture  Article,  not  a  Sale,  witbin  Statute  or 
Frauds. — ^Where^he  defendant  went  to  the  plaintiff's  shop,  who  had  on 
hand  a  carriage  partly  completed,  and  it  was  agreed  between  them  that  the 
latter  was  to  finish  a  carriage  for  the  defendant  in  a  fortnight,  and  the  unfin- 
ished one  was  completed  accordingly,  and  the  defendant  notified  thereof 
and  requested  to  take  it  away,  such  agreement  is  not  a  oootraot  of  aale^ 
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bat  an  employment  )f  the  plaintiff  to  construct  an  article  for  his  eai^ 
ployer,  and  therefor)  not  within  the  statute  of  frands,  and  need  not  to 
in  writing. 

AssuiEFsrr  hj  Mixer  against  HoWarth,  for  work  and  labor  anA 
materials  found.  In  the  common  pleas  the  plaintiff  filed  ak 
specification  claiming  to  recoYor  two  hundred  and  fifty  doDarB^ 
the  price  of  a  buggy  sold  and  delivered  to  the  defendants 
Plaintiff  was  allowed  to  file  an  additional  specification,  against, 
defendant's  objection,  that  it  was  not  for  the  same  cause  of  ao- 
tion,  and  not  consistent  with  the  original  declaration.  The^ 
nature  of  this  amendment  is  stated  in  the  opinion.  The  eyi*- 
dence  of  plaintiff  showed  that  the  defendant,  in  September,  1836^ 
came  into  his  shop  and  selected  a  piece  of  cloth  for  the  lining  cS 
ft  buggy;  that  plaintiff  then  had  on  hand  the  body  of  a  buggj- 
nearly  finished,  but  not  lined;  that  in  a  conversation  between 
them,  it  was  understood  that  plaintiff  was  to  finish  a  buggy- 
for  the  defendant  in  a  fortnight;  that  the  unfinished  one  was 
completed  accordingly,  and  defendant  notified  and  requested  U^ 
take  it  away,  which  he  declined  to  do.  Some  evidence  was  also* 
given  as  to  the  value  of  the  materials  used  in  finishing  the  buggj* 
and  of  the  plaintiffs  work  and  labor  thereon.  Defendant 
moved  for  a  nonsuit,  because  the  contract,  if  any,  was  void  hy 
the  revised  statutes,  c.  74,  sec.  4;  but  the  court  was  of  a  dif- 
ferent opinion,  and  a  verdict  was  taken  for  plaintiff,  subject  to 
the  opinion  of  the  whole  court. 

Hazen  and  Cummins^  for  the^  defendant. 

L.  WiUiam8y  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  The  first  question  is,  whether  tb» 
amendment  was  rightly  allowed.  The  original  count  was  for  a. 
carriage  sold  and  delivered,  with  counts  for  labor  and  materials^ 
etc.  And  in  the  specification  the  plaintiff  claimed  the  price  of 
the  carriage.  The  new  count  was  ux)on  an  agreement  by  the 
defendant,  to  take  and  ]>ay  for  a  carriage  to  be  built  by  his  order 
and  request. 

The  court  are  of  opinion  that  these  were  for  the  same  substan- 
tive cause  of  action,  and  that  the  amendment  was  admissible  anci 
rightly  allowed.  And  in  a  similar  case  recently  decided  in  Eng- 
land, Bailey,  J.,  stated  that  in  his  opinion  the  plaintiff  cooldi 
not  recover  as  for  goods  sold,  because  the  property  had  not 
passed;  but  he  also  expressed  his  opinion,  that  on  payment  at 
costs,  the  nonsuit  ought  to  be  set  aside,  and  the  plaintiff  allowed 

Ax.  I>M.  Vol.  XXZH— 17 
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to  amend  hy  adding  counts  on  the  agreement  and  for  not  accept- 
ing the  goods:  Atkinson  y.  Bdl,  8  Bam.  k  Cress.  277. 

But  the  main  question  is,  whether  this  contract  for  the  sale  of 
the  carriage  was  within  the  statute  of  frauds,  and  so  yoid,  if  not 
proyed  hj  a  note  or  memorandum  in  writing:  Bey.  Stat.,  c.  74, 
sec.  4,  It  is  yeij  clear,  we  think,  that  by  this  contract  no  prop- 
erty passed  to  the  defendant.  The  carriage  contemplated  to  be 
sold  by  the  plaintiff  to  the  defendant,  did  not  then  exist.  It 
was  to  be  constructed  from  materials,  partly  wrought  indeed, 
but  not  put  together.  It  was  therefore  essentially  an  agreement 
by  the  defendant  with  the  plaintiff,  to  build  a  carriage  for  him, 
and  on  his  part  to  take  it  when  finished  and  pay  for  it,  at  an 
agreed  or  at  the  reasonable  yalue.  This  is  a  yalid  contract  and 
made  on  a  good  consideration,  and  therefore  binding  on  the 
defendant.  But  it  was  not  a  contract  of  sale  within  the  meaning 
of  the  statute  of  frauds,  and  therefore  need  not  be  proyed  by  a 
<iote  in  writing. 

When  the  contract  is  a  contract  of  sale,  either  of  an  article 
then  existing,  or  of  articles  which  the  yendor  usually  has  for 
sale  in  the  course  of  his  business,  the  statute  applies  to  the 
contract,  as  well  where  it  is  to  be  executed  at  a  future  time,  as 
where  it  is  to  be  executed  immediately:  Cooper  y.  EUton^  7  T 
B.  14;  SewaU  y.  FUch,  8  Cow.  215.  But  where  it  is  an  agree- 
ment with  a  workman,  to  put  materials  together  and  construct 
an  article  for  the  employer,  whether  at  an  agreed  price  or  not, 
though  in  common  parlance  it  may  be  called  a  purchase  and 
sale  of  the  article,  to  be  completed  in  futurOy  it  is  not  a  sale 
until  an  actual  or  constructiye  deliyery  and  acceptance;  and 
the  remedy  for  not  accepting  is  on  the  agreement. 

Judgment  on  the  yerdict. 

CONTKACT  OF  SaLX — AOBKKMEKT  TO  FaRKISH  LaBOB,  KTC. — DUWUIOTIOK 

BETWEEN. — The  nile  adopted  in  the  principal  case,  distinguishing  between  a 
oootract  of  sale  and  an  agreement  to  furnish  labor,  or  to  make  and  deliver  an 
article,  or  quantity,  or  goods,  and  holding  that  the  former  is  within  the  stat- 
ute of  frauds  and  the  other  not,  has  ever  remained  the  law  of  Massachusetts, 
and  the  principal  case  has  been  repeatedly  cited  and  followed:  Spencer  v. 
Cone,  1  Mete  284;  Gardner  v.  Joy,  9  Id.  179;  Lajnb  v.  Citi/ls,  12  Id.  356; 
BUudell  v.  Southier,  6  Gray,  152;  Clark  v.  NichOs,  107  Mass.  548;  Ooddard 
V.  Binnep,  115  Id.  454,  all  citing  principal  case.  The  effect  of  the^  decis- 
ions, is  stated  by  the  supreme  court  of  Massachusetts,  to  be:  "that  a  con- 
tract for  the  sale  of  articles  then  existing,  or  such  as  the  vendor  in  the 
ordinary  course  of  his  business  manufactures  or  procures  for  the  general 
market,  whether  on  hand  at  the  time  or  not,  is  a  contract  for  the  sale  of 
goods,  to  which  the  statute  applies.  Bat  on  the  other  hand,  if  the  goods  are 
t<»  1)0  manufactured  especially  for  the  purchaser,  and  upon  his  special  order, 
and  not  for  the  general  market,  the  case  is  not  within  the  statute:"  Ooddard 
T.  Binney,  supra. 
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Gabslet  et  al.  V.  Whtce  et  al. 

[31  PlCKKBDIO*  264.] 

■ 

Ko  Poomvx  Bulb  ot  L^lw  ob  UaAOE  requires  the  maater  of  a  TeMel  te 
always  exhibit  in  the  night  a  light  on  his  vessel  while  at  anohor  in  a 
harbor. 

Whkthxb  thb  Omissioh  to  Exhibit  such  Liort  will  Amomnt  to  sach  negli- 
genoe  as  to  bar  a  daim  for  an  injury  received  from  another  vessel  run- 
ning fonl  of  her,  depends  on  the  circamstances  of  the  case. 

Action  on  the  case  by  the  owners  of  a  fishing-smack  called 
the  Columbia^  against  the  owners  of  a  yessel  called  the  Loye,  to 
recover  damages  alleged  to  have  been  occasioned  by  the  negli- 
gence of  those  who  had  charge  of  the  latter  yessel»  in  running 
against  the  former  while  lying  at  anchor  in  the  harbor  of  Prov- 
incetown.  It  appeared  that  the  Columbia  was  run  into  by  the 
LoYe  when  entering  the  harbor  for  shelter.  A  number  of  other 
vessels  were  in  the  harbor  at  the  time.  The  collision  occurred 
in  the  evening  at  about  eight  o'clock.  There  was  no  light  burn- 
ing on  the  deck  of  the  Columbia,  and  the  evening  was  cloudy 
and  misfy,  but  it  was  light  enough  to  discern  a  vessel  at  anchor 
a  considerable  distance.  The  jury  were  instructed,  that  to  ena- 
ble plainti£b  to  recover,  it  must  appear  that  the  accident  was  not 
caused  by  any  negligence  or  want  of  skill  on  their  part.  De- 
fendants contended  that  plaintiffs,  to  recover,  must  show  that 
they  had  a  light  on  their  deck;  but  the  court  instructed  the  jury, 
that  whether  they  should  have  had  such  a  light  depended  upon 
the  drcumstances  of  the  case,  especially  the  position  of  the  ves- 
sel at  anchor,  and  the  state  of  the  light  from  the  heavens;  that 
if  the  vessel  was  in  the  usual  place  of  anchorage,  and  there  was 
light  enough  to  enable  the  running  vessel,  with  a  good  lookout, 
to  see  and  avoid  the  vessel  at  anchor,  it  was  not  necessaiy  for 
the  plaintiffs  to  keep  a  light  on  deck;  but  that  if  she  was  in  an 
unusual  or  exposed  place,  and  if  it  was  so  dark  that  a  vessel  at 
anchor  could  not  be  seen  and  avoided  without  a  light  on  deck, 
it  was  carelessness  not  to  have  one;  that  what  would  be  suitable 
and  necessaiy  precaution  in  one  situation  and  state  of  circum- 
stances, would  be  insufficient  in  another.    Verdict  for  plaintiff. 

T.  O.  Coffin,  for  the  defendants. 
Warren  and  Eliot,  wnJtra, 

By  Court,  Mobton,  J.  We  have  no  doubt  of  the  correctness 
of  the  instmotions  to  the  jury.  It  was  incumbent  upon  the 
plaintiife  to  show  that  the  injury,  of  which  they  complain,  was 
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caused  by  the  misconduct  of  the  defendants,  and  did  not  arise 
from  their  own  negligence  or  want  of  skill. 

The  liabiliiy  of  the  owners  of  a  vessel,  for  the  negligence,  ig- 
norance, and  misconduct  of  the  master,  while  acting  within  hift 
proper  sphere,  is  undoubted.  In  cases  of  injury  upon  the  land, 
occasioned  by  the  collision  of  two  carriages,  or  by  the  driving 
of  the  carriage  of  one  against  the  person  or  property  of  another, 
it  is  well  settled  that  the  onus  prohandi  is  upon  the  plaintiff  to 
show  that  he  was  using  ordinary  care  and  diligence;  otherwise, 
it  can  not  be  known  that  the  injury  was  not  attributable  to  his 
own  negligence:  Smith  v.  Smith,  2  Pick.  621  [13  Am.  Dec.  464]; 
Thompson  v.  Bridgewater,  7  Id.  188;  Lane  v.  Crombie,  12  Id. 
177;  Adams  v.  Carlisle,  21  Id.  146;  Flower  v.  Adam,  2  Taunt. 
314;  Butterfvdd  v.  Forrester,  11  East,  61;  Harlow  v.  Humislon,  ^ 
Cow.  191. 

The  same  principle,  somewhat  extended,  applies  to  collisions 
on  the  water.  The  master  of  a  vessel,  being  selected  by  the  own- 
ers for  his  nautical  experience  and  knowledge,  is  responsible  for 
himself,  and  his  owners  for  him,  not  only  for  his  negligence, 
but  also  for  his  want  of  skill:  Marsh,  on  Ins.  495;  Abb.  Sh. 
4th  Am.  ed.  99;  The  Thames,  5  Rob.  Adm.  345;  The  Neptune,  I 
Dod.  467;  The  Woodrop  Sims,  2  Id.  83;  Dean  v.  Angus,  Bee, 
369;  Purviance  v.  Angus,  1  Dall.  180;  Bussy  v.  Donaldson,  ^Id. 
206;  Stone  v.  Kedand,  1  Wash.  C.  C.  142;  Vanderplanic  et  al.  v. 
Miller  et  oZ.,  1  Moo.  &  M.  169;  Vennall  v.  Oamer,  1  Cromp.  & 
M.  21;  Luaford  v.  Large,  5  Car.  &  P.  421;  Lack  v.  Seward,  4  Id* 
106. 

We  know  of  no  positive  rule  or  usage,  requiring  the  master, 
always,  in  the  night-time,  to  keep  a  light  exhibited  on  his  vessel, 
and  ojDerating  like  the  rule  of  the  laws  of  Oleron  and  of  Wisbuy, 
which  made  it  the  duty  of  the  master,  always,  when  in  port,  to 
keep  a  buoy  to  his  anchor,  and  rendered  him  liable  for  all  damage 
caused  by  a  neglect  to  do  it:  Laws  of  Oleron,  art.  14;  Laws  of 
Wisbuy,  art.  28,  51;  see  1  Pet.  Adm.,  appendix,  28,  78,  85. 
Whether  common  care  and  prudence  required  of  the  plaintiffs  to 
have  a  light,  and  the  omission  to  have  it  amounted  to  negligence, 
must  depend  upon  the  darkness  of  the  night,  the  number  and 
the  situation  of  the  vessels  in  the  harbor,  &.nd  all  the  other  cir* 
cumstances  connected  with  the  transaction.  This  is  a  question 
of  fact,  within  the  province  of  the  jury.  It  was  submitted  to 
them  with  proper  comments  and  instructions.  They  have  de» 
cided  it.     And  there  is  no  reason  to  complain  of  their  decision. 

Judgment  on  the  verdict. 
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Olted  in  Robinam  v.  i?.  /?.,  7  Gray,  97;  and  Hickey  v.  /?.  JR.,  14  Allen,  431. 
to  the  effect  tJiat  in  an  action  for  damages  for  injuries  caused  by  negligence, 
the  plaintiff  can  not  recover  if  his  own  negligence  contribated  to  the  result, 
and  that  he  must  show  aflSrmatively  that  it  did  not. 


Van  OXinda  et  al.  v.  Lothrop. 

pi  PxcxaszHO,  293.] 

IaAHD  will  vot  Pass  as  Incidbnt  or  appurtenant  to  land. 

Whkbb  thb  Owvzb  of  a  Nabbow  Strip  of  Land,  and  also  of  the  land  ad- 
joining it  on  the  north  and  on  the  south,  conveyed  to  the  same  grantee 
the  land  on  the  north  and  on  the  south,  describing  the  one  as  land 
bounded  by  an  "  intended  street,  **  and  the  other  as  land  bounded  by  a 
*'  street;'*  these  words  being  used  to  designate  the  narrow  strip,  the  fee  in 
the  latter  does  not  pass  by  such  conveyance,  but  the  grantee  has  a.  right 
of  way  therein  by  implication  or  on  the  principle  of  estoppel. 

"Wat,  Reasonablb  Use  of.  What  is. — Persons  who,  in  a  populous  town, 
erect  buildings  and  fences  on  the  line  of  a  street,  with  doors  and  gates  so 
constructed  as  when  open  to  swing  over  it;  or  who,  in  constructing  such 
buildings,  place  within  the  limits  of  the  street  building  materials,  and 
the  earth  dug  from  the  cellar,  if  removed  within  a  reasonable  time,  or 
spread  earth  on  the  street  to  improve  it  as  a  way,  or  allow  horses  and 
carriages  to  stand  on  such  street,  are  not  liable  in  trespass  for  such  acts 
to  the  owner  of  the  soil  of  the  street. 

Tbbspasb  quare  clausum.  The  locus  in  quo  was  a  small  strip 
of  land  in  New  Bedford  about  forty  feet  in  width  and  two  hiin- 
•dred  and  eighteen  in  length,  claimed  by  the  plaintiffs  under  a 
•deed  from  Charles  Eussell,  dated  October  80, 1834.  Defendant 
-claimed  a  right  of  way  over  it  as  a  street  and  way  appurtenant 
to  his  house  and  land,  which  adjoined  it  on  the  south.  On  De- 
•cember  26, 1833,  Bussell  owned  the  land  in  dispute  and  also  the 
land  adjoining  it  both  on  the  north  and  south.  He  erected  a 
stone  dwelling-house  on  the  land -on  the  north,  and  a  bam  on 
that  on  the  south,  which  was  afterwards  made  into  a  dwelling- 
house  and  occupied  by  the  defendant.  On  that  date  BusseU 
conveyed  to  the  grantors  of  the  defendant  two  parcels  of  land, 
one  of  which  was  described  as  bounded  south  on  a  "  street," 
and  the  other  ux)on  the  north  on  "an  intended  street."  The 
locu8  was  the  land  referred  to  in  such  deed  as  the  ' '  street."  The 
court  proposed  to  instruct  the  jury  that  the  deed  of  Bussell  to 
defendant's  grantors,  supx>06ing  the  fee  did  not  pass,  in  the 
locus,  gaye  them  a  right  of  way  over  it  as  appurtenant  to  the 
lots  on  the  north  and  south  thereof,  and  that  this  easement 
passed  with  the  land  to  the  defendant,  and  that  he  had  a  right 
to  use  it  for  all  beneficial  purposes  for  which  a  street  or  passage- 
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way  might  be  uied.  To  this  plaintiffs  excepted,  and  also  con- 
tended that  if  tae  defendant  did  have  such  a  right  of  way,  yet 
that  they  might  maintain  the  action  because  the  defendant  had 
used  the  locus  for  purposes  and  to  an  extent  which  his  right  of 
way  did  not  warrant.  The  evidence  upon  this  point  and  the 
instruction  given  are  stated  in  the  opinion.  A  verdict  was  taken 
for  the  defendant,  subject  to  the  opinion  of  the  whole  court. 

Baylies  and  Ezra  Bassetty  for  the  plaintiffs. 

Coffin  and  Colby  y  lot  the  defendant. 

By  Court,  Mobton,  J.  The  defendant  admits  and  justifies  the 
entry  and  trespass.  The  plaintiffs  claim  the  locus  in  quo  in  fee. 
The  defendant  claims  a  right  of  way  over  it.  There  is  no  doubt 
that  the  deed  from  Charles  Bussell  to  the  plaintiffs,  of  October, 
1834,  covers  the  land  in  controversy.  But  prior  to  that  deed, 
Bussell,  who  was  then  seised  of  the  land  now  owned  by  both 
parties,  as  well  as  of  other  land  on  the  north  of  it,  now  owned 
by  Edward  Bobeson,  in  December,  1833,  conveyed  to  J.  Bicket- 
son  and  others  the  lots  on  the  north  and  on  the  south  of  the 
locus  in  quo.  One  was  bounded  north  "  on  an  intended  street," 
and  the  other,  south  on  a  "  street."  The  defendant  derived  a 
title  to  the  south  lot  from  Bicketson  and  others,  who  conveyed 
the  north  lot  to  Bobeson.  These  two  lots  are  foriy  feet  apart, 
leaving  between  them  a  strip  of  land  forty  feet  wide  and  two 
hundred  and  seventeen  or  two  hundred  and  eighteen  feet  long, 
which  is  the  subject  of  this  suit. 

If  the  defendant  can  establish  any  right  over  the  premises,  it 
must  be  by  virtue  of  the  deed  of  Bussell  to  Bicketson  and  others; 
and  the  true  construction  of  that  deed  is  the  principal  question 
in  the  case.  It  is  supposed  to  be  settled  by  the  adjudged  cases 
in  this  commonwealth,  that  in  a  line  running  to  a  road  or  bounded 
by  a  road,  the  road  is  excluded:  Clap  v.  McNcUy  4  Mass.  589; 
Jlden  V.  Murdocky  13  Id.  256;  Sibley  v.  J3bWen,  10  Pick.  249  [20 
Am.  Dec.  521];  Tyler  v.  Rammondy  11  Id.  193.  And  yet  there 
seems  to  be  a  great  analogy  between  a  boundary  upon  a  river 
and  upon  a  road.  In  the  former  case  it  is  well  settled  that  the 
/Uum  aquod  is  the  true  line,  and  that  all  the  soil  under  the  water 
vests  in  the  adjoining  proprietors,  subject  to  the  easement  of  the 
public  in  the  river.  And  should  the  river  be  diverted,  or  for 
any  cause  cease  to  flow,  the  ownership  of  the  land  would  become 
perfect  for  all  purposes.  A  public  highway  is,  in  many  respects, 
in  its  legal  uses,  similar  to  a  river.  It  is  not  easy  to  see  why  two 
coterminous  proprietors  bounded  upon  a  road  or  street,  should 
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not  take  the  fee  to  the  center  of  the  highway,  subject  to  the  public 
seryitude.  This  doctrine  is  maintained  by  Chancellor  Kent:  3 
Kent.  Com.  349,  and  is  supported  by  the  case  of  Jackson  v.  Hath- 
away y  15  Johns.  447  [8  Am.  Dec.  263].  Perhaps  the  cases  in  our 
courts  may  all  be  sustained  without  any  interference  with  the  gen- 
eral rule,  that  land  bounded  upon  the  highway  extends  to  the  cen- 
ter of  it,  as  laid  down  in  New  York  and  elsewhere.  In  some  of  the 
cases,  if  not  all  of  them,  the  description  was  so  specific  as  nec- 
essarily to  exclude  the  ways.  But  whatever  may  be  the  correct 
general  rule,  we  are  satisfied  that  the  deed  to  Eicketson  and 
others  excluded  the  land  in  question.  The  street  did  not  then 
exist  in  actual  use,  but  only  in  contemplation.  If  Bussell  had 
intended  to  convey  the  land  between  the  two  lots,  there  could 
be  no  possible  reason  for  separating  the  land  into  two  parcels, 
giving  to  each  a  separate  boundary,  limiting  one  by  the  north 
side  of  the  proposed  street  and  the  other  by  the  soutix  side  of  it. 

We  are  therefore  of  opinion,  that  the  fee  did  not  pass  by  that 
deed.  It  was  not  expressly  granted,  and  it  could  not  pass  in- 
cidentally. Land  will  not  pass  as  incident  or  appurtenant  to 
land.  As  the  purchasers  of  the  estates  on  each  side  of  the 
locus  in  quo  did  not  acquire  a  right  to  the  soil  itself,  it  remains 
to  be  seen  whether  they  acquired  an  easement  over  it.  There 
was  no  express  grant  of  a  right  of  way.  Nor  did  any  way  pass 
as  appurtenant  to  the  land  granted,  none  then  being  in  use  or 
in  existence.  If  the  defendant  acquired  an  easement  in  the 
land,  it  must  have  been  by  implication,  or  on  the  principle  of 
estoppel.  The  doctrine  laid  down  in  Parker  v.  Smithy  17  Mass. 
413  [9  Am.  Deo.  167],  seems  to  us  to  be  a  very  reasonable  and 
equitable  one.  That  case,  we  think,  was  perfectly  analogous  to 
this;  but  if  there  be  any  difference,  this  is  the  stronger  of  the 
two.  It  was  there  said,  that  ''the  grantor  and  his  heirs  are 
estopped  from  denying,  that  there  is  a  street  or  way  to  the  ex- 
tent of  the  land,  on  those  two  sides.  We  consider  this  to  be 
not  merely  a  description,  but  an  implied  covenant,  that  there 
are  such  streets."  This  opinion  is  decisive  of  this  part  of  the 
case.  A  right  of  way  vested  in  Eicketson  and  others;  and  they, 
by  their  deed,  conveyed  the  same  to  the  defendant. 

But  it  is  contended  by  the  plaintiffs'  counsel,  that  even  if  the 
defendant  had  a  right  of  way,  yet  he  so  abused  it  as  to  become 
a  trespasser.  There  is  no  doubt,  that  the  owner  of  the  fee  of 
land,  over  which  a  way,  public  or  private,  exists,  has  a  right  to 
the  enjoyment  of  any  use  of  his  estate  consistent  with  the  ser- 
vitude to  which  it  is  subjected,  and  may  maintain  trespass  for 
any  interruption  of  his  enjoyment:  Bobbins  v.  Bormauy  1  Pick. 
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122;  Adama  y.  Emerson,  6  Id.  57.  The  use  of  the  way  by  the 
defendant  which  is  complained  of,  consisted  in  placing  gates  and 
doors  so  near  the  street  that  when  opened  they  swung  over  it; 
in  suffering  horses  and  carriages  occasionally  to  stand  in  the 
street  near  his  premises;  in  placing  timber  and  other  materials 
€>n  the  street  preparatory  to  building  a  bam  on  his  own  land; 
in  throwing  earth  out  of  his  cellar  on  to  the  street  for  the  pur- 
pose of  removing  it;  and  in  spreading  some  earth  on  the  street 
to  make  it  more  level  and  to  make  his  own  bam  more  accessible. 
This  is  alleged  to  be  an  unreasonable  use  of  the  way  and  such  a 
one  as  amoiints  to  a  trespass. 

What  may  be  deemed  a  reasonable  and  proper  use  of  a  way, 
public  or  private,  must  depend  much  on  the  local  situation, 
and  much  on  public  usage.  The  general  use  and  the  acquies- 
cence of  the  public  is  evidence  of  the  right.  The  owner  of 
land  may  make  such  reasonable  use  of  a  way  adjoining  his  land, 
as  is  usually  made  by  others  similarly  situated.  As  to  the 
reasonableness  of  the  use,  it  may  well  be  laid  down,  that  in  a 
populous  town  where  land  is  veiy  valuable,  it  is  not  unreason- 
able to  erect  buildings  and  fences  on  the  line  of  the  street  and 
to  place  doors  and  gates  in  them,  so  as  when  opened  to  swing 
CDver  the  street.  When  the  owner  of  a  lot  in  such  a  situation 
lias  occasion  to  build,  and  for  that  purpose  to  dig  oellars,  he 
■nay  rightfully  lay  his  building  materials  and  earth  within  the 
limits  of  the  street,  provided  he  takes  care  not  improperly  to 
obstruct  the  same,  and  to  remove  them  within  a  reasonable 
€ime.  It  is  very  obvious  that,  without  this  privilege,  it  would 
be  in  some  situations  nearly  or  quite  impracticable  to  build  at 
all.  If  he  be  guilty  of  a  wrong  to  any  one,  it  is  to  the  public, 
and  not  to  the  owner  of  the  land.  If  he  is  guilty  of  a  nuisance, 
lie  is  answerable  to  the  commonwealth.  The  spreading  earth 
or  gravel  on  a  way  with  an  honest  intent  t  d  improve  the  way  and 
make  it  more  convenient  for  public  use,  and  thereby  Tt*.:illy 
improving  it,  is  clearly  no  trespass  on  1  he  owner  of  the  land. 
Much  less  is  it  a  trespass,  occasionally  to  allow  horses  and  car- 
riages to  stand  in  the  street  against  or  near  a  house.  This  is 
one  of  the  appropriate  uses  of  a  highway.  If  this  were  to  be 
^toeraed  a  trespass,  very  few  of  us  would  escape. 

These  were  the  substance  of  the  instructions  which  were  given 
to  the  jury.  We  think  they  were  correct,  and  judgment  laust 
he  rendered  upon  the  verdict. 


Cited  npou  the  following  points:  That  persons  having  a  right  of  way  a«^  juiA- 
lands  are  entitled  to  make  any  reasonable  use  of  suoh  way:  OwUt^ 
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wood  Y,  Camqf,  1  Cash.  292;  Ff/iy  AmockUea  v.  Tudor,  6  Gray,  260;  Cod' 
man  y.  Evans,  6  Allen,  310.  That  what  is  a  reaaonable  and  proper  use  of  a 
-way,  public  or  private,  mnat  depend  on  the  local  utoation,  and  upon  public 
usage:  Judd  ▼.  Fargo,  107  Mass.  267.  That  a  person  who  uses  an  easement  for 
a  purpose  other  than  that  fo^ which  it  was  created,  exceeds  his  license,  and  is 
liable  to  the  owner  of  the  soil  for  a  trespass:  Oanleyi  v.  Looney,  14  Allen,  42. 
That  if  land  is  conveyed  as  bounding  on  a  street,  and  the  grantor  has  no  in- 
terest  in  the  adjacent  land  so  described,  this  does  not  amount  to  an  implied 
covenant  that  there  is  a  street  legally  laid  out:  Howe  v.  Alger,  4  Id.  209. 
Where  the  owier  in  fee  of  a  street,  or  who,  as  the  owner  of  the  adjoining  land, 
has  a  right  of  way  over  it,  conveys  such  adjoining  land,  the  right  of  way 
passes  by  implication,  although  not  named  in  the  deed:  Brainard  v.  B,  ds  N, 
r.  R,  n.,  12  Gray,  410;  Ki(Jion  v.  KeOey,  120  Mass.  51.  Where  a  grantor 
conveys  land  bounding  it  on  a  way  or  street,  he  and  his  heirs  are  estopped  to 
deny  that  there  is  such  a  street  or  way:  TujU  v.  CharVuAoum,  2  Gray,  273. 
That  where  land  is  conveyed  bounded  on  a  road  or  running  along  the  road, 
whether  the  road  Is  to  be  excluded  or  not,  depends  upon  the  intention  of  the 
parties:  Parker  v.  Frammgham,  8  Mete.  267;  PkUUpa  v.  Brown,  7  Gray,  24. 
Also  cited  in  Welch  v.  Wilcox,  101  Mass.  164,  that  the  owner  of  land  over 
which  a  right  of  way  "as  now  laid"  has  been  conveyed  has  no  right,  in  the 
absence  of  evidence  of  a  contrary  usage,  to  erect  a  gate  at  the  entrance  of  the 
way,  or  to  narrow  the  passage  by  gate-posts. 

Rights  and  Rem ediss  of  a  Pebson  oykb  whOsb  Land  a  Highway  Passes. 
In  the  note  to  Afayhew  v.  Norton,  28  Am.  Dec.  303,  the  subject  was  consid- 
ered at  length. 


Mabteuege  v.  Linfdsld  et  al. 

{21  PiCSZBINO,  326.] 

WHBiflB  A  Fathzb  Gave  his  Dauohteb,  then  of  age  and  living  in  his 
fiunily,  a  female  calf,  if  she  would  bring  it  up,  which  she  did,  and  it  was 
fed  on  her  father's  farm,  and  after  it  became  a  cow  the  milk  was  used  in 
his  family,  and  no  charge  was  made  for  the  daughter's  board,  or  for  the 
keeping  of  the  cow,  nor  by  the  daughter  for  her  work  or  the  milk  of  her 
cow,  it  was  held  that  there  was  sufficient  proof  of  a  gift  and  delivery  to 
the  daughter  as  against  a  creditor  of  the  father. 

TaigPASs  for  taking  the  cow  of  plaintiff.  At  the  trial  it  ap- 
peared that  the  animal  in  question  was,  when  a  calf,  given  to  the 
plaintiff  by  her  father,  and  that  she  brought  it  up  by  hand. 
That  plaintiff  was  of  age,  and  lived  in  her  father's  family  when 
the  calf  was  given  to  her,  and  that  it  was  brought  up  on  the 
father's  farm,  being  fed  by  his  hay  and  pasturage.  That  when 
taken  by  the  defendants,  in  the  fall  of  1836,  it  was  six  years  old. 
The  mUk  from  the  cow  was  used  in  the  father's  family,  and 
nothing  was  ever  paid  by  plaintiff  for  her  board,  nor  did  she 
ever  demand  anything  for  her  work  on  the  farm.  The  defend- 
ants took  the  cow  away  and  sold  her,  to  pay  a  tax  due  from  the 
plaintiff's  father,  although  notified  that  she  belonged  to  plaintiff. 
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and  forbidden  to  take  her  away.  Verdict  for  plaintiff.  The  de- 
fendants contended  that  there  was  no  evidence  of  a  gift  or 
deliveiy  of  the  cow  to  plaintiff.  If  the  court  was  of  that  opin- 
ion a  new  trial  was  to  be  granted,  otherwise  judgment  was  to  be 
entered  on  the  verdict. 

Ellis  AmeSf  for  the  defendants. 

King,  contra. 

By  CouBT.  There  was  sufficient  proof  of  the  gift  and  deliveiy, 
to  show  property  in  the  plaintiff.  If  this  is  in  any  degree  con- 
trolled by  the  proof  of  the  daughter's  living  with  her  father  and 
bringing  up  this  cow  on  pasture  and  fodder  supplied  by  him, 
the  inference  to  be  drawn  from  that  proof  is  sufficiently  rebutted 
by  the  facts,  that  she  contributed  the  milk  of  the  cow  and  her 
own  labor,  to  the  general  support  of  the  family,  which  may  be 
taken  as  a  fair  compensation  for  the  keeping  of  the  cow. 

If  fraud  had  been  relied  on,  it  should  have  been  distinctly 
averred  and  put  in  issue. 

Judgment  on  the  verdict. 

• 

GiPTS. — To  be  valid  there  must  be  a  delivery  of  the  property  given:  NobU 
T.  Smith,  3  Am.  Deo.  399;  Bullock  v.  Tinnen,  6  Id.  562;  McDowell  v.  Mur- 
doch, 9  Id.  684;  Heid  v.  Cokock,  Id.  729.  In  BuOer  v.  Scqfield,  20  Id.  211, 
it  waa  hold  that  a  deed  of  gift  from  a  father  to  his  children,  of  all  the  estate 
which  he  owned  at  the  date  of  the  deed,  "or  shall  own  at  his  death, **  does 
not  pass  money  of  which  the  father  died  possessed,  not  even  if  he  was  pos- 
sessed of  the  money  at  the  date  of  the  deed.  Where  a  father  permits  prop- 
erty to  go  into  possession  of  a  child  upon  its  msmtLgi^  a  gift  will  be  presumed: 
De  Cfrqffenrdd  v.  MiteheU,  15  Id.  648. 


Prescott  v.  Whitb. 

[21  PXCKXBINO,  841.] 

Right  to  Enter  on  Land  to  Clear  Ditch  or  Canal.— Where  one  is  the 
owner  of  an  ancient  mill  to  which  there  has  been  attached  a  race-way, 
being  an  artificial  canal  for  conducting  off  the  water  from  tho  mill,  and 
without  the  froe  and  unobstructed  current  of  which  the  mill  could 
not  be  worked,  and  such  canal  has  from  time  immemorial  passed 
through  the  land  of  another,  and  there  is  no  grant  or  contract  regulating 
the  rights  of  the  parties,  the  owner  of  the  miU  has  a  right  to  enter  upon 
the  land  through  which  the  race-way  passes  and  to  clear  out  the  obstruc- 
tion therefrom  in  the  usual  and  ordinary  mode  in  which  such  canals  are 
cleansed,  doing  no  unnecessary  daniage. 

Where  such  a  Canal  has  Passed  through  the  land  of  another  from  time 
immemorial,  it  is  eviilcuce  of  an  antecedent  grant  from  the  owner  of  the 
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land  to  the  owner  of  the  mill,  to  constmct  and  keep  anch  acanal,  and  to 
make  the  beneficial  nae  of  it  for  which  it  waa  obviously  intended. 

Law  Pbbsumbs  ik  thb  Abskncb  of  a  Grant  or  contract,  that  the  party 
who  enjoys  the  benefit  of  an  easement  is  to  keep  it  in  repair,  and  where 
such  easement  is  a  canal  passing  through  the  lands  of  another,  the  per- 
son who  has  the  benefit  thereof  has  the  authority  and  license  to  entec 
upon  such  land  and  clear  the  canal  in  a  reasonable  and  proper  manner. 

WHITHI&  IT  IS  THE  RiGHT  OB  DiTTT  of  a  mill  owner,  in  cleansing  a  race- 
way which  pasMs  through  the  lands  of  another,  to  place  the  materials 
taken  out  on  the  adjoining  bank  or  to  carry  them  off,  depends  on  the 
nature  of  the  materials  and  other  cirqnmstanoes  in  tlie  particular  case. 

TaigPASS  qaare  dausum,  for  entering  and  digging  out  the  race- 
way from  the  defendant's  mill,  where  it  runs  through  the  plaint- 
iffs land.  The  judge  instructed  the  jury  that  the  defendant,  as 
owner  of  an  ancient  mill  above,  and  an  artificial  race-way  as 
appurtenant  to  or  connected  with  it,  had  the  incidental  right  to 
enter  upon  the  plaintifTs  land  and  clear  out  the  race-way  in  the 
ordinaiy  and  usual  method,  and  to  throw  the  materials  so 
cleared  out  upon  the  banks  of  the  same,  doing  no  unnecessaiy 
damage.  No  evidence  was  introduced  to  show  that  the  defend- 
ant or  the  former  proprietor  of  the  mill  had  ever  before  entered 
upon  the  plaintLFs  luid  to  clear  out  the  race-way,  or  that  they 
had  ever  cleared  it  out  before.  Plaintiff  excepted  to  the  instruo* 
tion,  which,  if  eironeotis,  a  new  trial  was  to  be  granted. 

Mdrni  and  Clarke^  for  the  plaintiff. 
Simmons  and  CuMng,  contra. 

By  Court,  Shaw,  C.  J.  As  we  understand  the  direction  of  the 
judge,  we  are  of  opinion  that  it  was  correct.  There  is  a  slight 
ambiguity  in  the  report  of  the  instruction  to  the  jury.  It  was 
taken  for  granted,  and  it  seems  to  have  been  so  understood  at 
the  argument,  that  the  usual  and  ordinaiy  method  of  clearing  out 
similar  race-ways  in  the  country,  is  to  pass  over  the  grounds 
through  which  such  race-ways  are  conducted,  and  remove  that 
portion  of  material  which  has  fallen  into  it  and  place  it  upon  the 
adjoining  bank.  The  effect  therefore  of  the  rule  adopted  by 
the  judge  and  applied  to  the  actual  circumstances  of  this  case 
was,  that  where  one  is  the  owner  of  an  ancient  mill,  to  which 
there  has  been  attached  a  race-way,  being  an  artificial  canal,  for 
conducting  off  the  water  from  the  mill,  and  without  the  free  and 
unobstructed  current  of  which  the  mill  could  not  be  worked, 
and  such  canal  has  from  time  immemorial  passed  through  the 
land  of  another;  and  there  is  no  grant  or  contract  regulating  the 
lights  of  the  parties,  the  owner  of  the  mill  has  a  right  to  enter 
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upon  the  land  through  which  the  lace-waj  passes,  and  to  clear 
out  the  obstructions  therefrom,  in  the  usual  and  ordinary  mode 
in  which  such  canals  are  cleansed,  doing  no  unnecessaiy  damage, 
and  that  if  the  defendant  had  so  done,  it  would  have  been  a  good 
justification  for  entering  the  plaintiffs  land  and  clearing  out  the 
race-way. 

In  the  first  place  it  must  be  taken,  according  to  established 
rules  of  the  law,  that  the  run  of  such  a  canal  through  the  land  of 
another,  for  the  time  stated,  is  evidence  of  an  antecedent  grant 
from  the  owner  of  the  land  to  the  owner  of  the  mill,  to  construct 
and  keep  such  a  canal,  and  to  make  the  beneficial  use  of  it  for 
which  it  was  obviously  intended.  It  must  be  also  taken  as  an 
inference  of  law,  in  the  absence  of  a  grant  or  contract,  that  the 
party  who  enjoys  the  benefit  of  the  easement  is  to  keep  it  in  re- 
pair: Taylor  v.  Whitehead,  2  Doug.  744.  When  the  use  of  a 
thing  is  granted,  every  thing  is  granted  by  which  it  may  be 
enjoyed:  Pomfrei  v.  Biccrofty  1  Wms.  Saund.  323,  and  note  6. 
It  follows  as  a  necessaiy  consequence,  that  the  non-appearing 
grant  carried  with  it  to  tiie  grantee  the  right  to  do  all  necessaiy 
and  proper  acts  to  keep  the  race-way  in  a  condition  fit  for  the  pur- 
poses for  which  it  was  intended.  If  it  passes  through  the  grant- 
or's land,  it  carries  an  implied  authority  and  license  to  enter 
upon  the  land  to  examine  and  clear  the  canal  in  a  reasonable 
and  proper  manner,  and  of  what  is  reasonable,  the  usual  and 
customary  mode  is  good  evidence. 

As  to  placing  the  materials  taken  from  the  bed  of  the  stream, 
on  the  adjoining  bank,  the  right  and  the  duty  to  do  so  may  de- 
pend upon  circumstances.  If  the  canal  is  walled  up,  and  the 
stones  have  fallen  in,  it  would  seem  to  be  the  right  and  the  duty 
of  the  mill-owner,  in  removing  the  stones  from  the  bed  of  the 
race-way,  to  replace  them  on  the  wall  of  the  ditch.  If  the  mate- 
rial be  soil,  which  has  fallen  from  the  adjoining  bank,  and  which 
may  be  useful  or  beneficial  to  the  owner  of  the  land,  for  the  pur- 
pose of  enriching  the  soil  or  otherwise,  it  would  be  the  duty  of 
the  mill-owner  to  place  it  on  the  bank  for  his  use.  But  if  it  be 
material  not  useful  or  beneficial,  it  would  be  the  duty  of  the  mill- 
owner  to  remove  it  off  the  land  in  a  reasonable  time,  and  iu  a 
manner  least  prejudicial  to  the  owner  of  the  land. 

We  consider  that  this  rule  would  not  apply  to  a  case  where 
the  mill-owner  owns  the  land  upon  either  side  of  the  mill-race; 
there  he  may  make  use  of  his  own  land,  and  no  grant  from  the 
owner  will  be  presumed,  being  not  necessaiy  to  the  use  of  his 
mill.     Nor  will  it  apply  to  a  case,  where  the  rights  of  the  parties 
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in  this  regard,  axe  nogiilated  by  any  express  giant  or  contract. 
Nor  will  it  apply  to  cases,  where  another  and  different  mode  of 
keeping  sach  race-way  clear  of  obstmction,  has  for  a  long  time 
been  used  and  practiced. 

We  consider  the  incidental  right  of  entering  to  keep  the  race 
clear  of  obstmctions  where  it  passes  another^s  land,  to  arise 
from  the  principle  of  presumed  giant,  and  the  terms,  limitations, 
and  extent  of  such  grant,  must  be  determined  from  the  obvious 
purposes,  for  which  the  easement  is  designed,  and  to  which  it 
is  adapted,  and  upon  the  manner  in  which  it  has  been  in  fact 
used  in  past  time,  if  any  such  us^  has  been  shown.  But  we  do  not 
consider  it  necessary  for  the  defendant  to  show  actual  previous 
entries  and  clearings  to  establish  the  right,  because  no  such 
clearing  may  have  been  necessary,  within  time  of  memoiy.  But 
in  the  absence  of  such  instances  of  actual  entry  and  clearing, 
the  obvious  necessity  and  fitness  of  doing  so,  in  order  to  enjoy 
the  principal  right  granted,  must  be  proved,  from  which  a  grant 
of  the  incidental  privilege  may  be  inferred. 

Motion  for  a  new  trial  overruled. 


Cited  in  PrueoU  ▼.  WiUiama,  5  Meto.  432;  Riehanhon  v.  Btgehm^  16  Gny, 
156;  and  Whiie  ▼.  Chapm,  12  Allen,  610,  622. 


Daniels  v.  Pond. 

(21  PxassBxvo,  SOT.] 

Whkbb  a  Tmxast  at  Will  Commtts  Waste,  it  ia  a  detennination  of  the 
win,  and  an  act  for  which  trespaas  quart  dausum  /regit  will  lie  by  the 
revemoner. 

Uanubs  Made  os  a  Fabm  in  the  ordinary  coarse  of  hnabandry,  conaiating 
of  the  oollectiona  from  the  stable  and  barnyard,  or  of  composts  formed 
by  an  admixture  of  these  with  soil  or  other  substances,  is  by  nsage, 
practice,  and  general  understanding,  so  attached  to  and  connected  with 
the  realty,  that  in  the  absence  of  any  express  stipulation  on  the  subject, 
aa  outgdng  tenant  at  will  of  the  fann  has  no  right  to  remove  the  same 
or  to  sell  it  to  be  removed. 

Sale  thereof  bt  suooa  Tenant  vests  no  title  in  the  vendee,  and  is  a  tort 
for  which  the  landlord  may  have  redress. 

Thd  Bulb  does  not  Afplt  to  Manubb  made  in  a  livery  stable,  or  in  any 
mmatnttr  not  oonnected  with  agriculture  or  made  in  the  ordinary  course 
of  husbandry. 

IkHANT  AT  Will  ov  a  Fabm  is  Entitled  to  the  possession  of  the  manure 
made  thereon  in  the  ordinary  course  of  husbandiy,  for  the  purpose  of 
uaiiig  it  on  the  farm;  but  if  he  sells  it,  the  right  of  possession,  thereto 
vests  in  the  lessor  or  his  grantee,  and  they  may  maintain  trespass  de  bonk 
mtportati$  against  the  vendee  for  removing  it. 
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Trespass.  The  first  count  was  for  breaking  a  close  and  carry- 
ing aw&j  a  q'lantitj  of  manure.  The  second  was  de  bonis  08* 
poricUis  for  the  same  property.  In  December,  1836,  the  farm  from 
which  the  manure  was  taken,  was  conveyed  by  Ira  Blake  to  the 
plaintiff.  At  this  time  one  Nason  was  tenant  of  the  farm  under 
a  parol  lease  from  Blake,  by  the  terms  of  which  he  was  to  hold 
from  April  1, 1836,  to  April  1,  1837.  The  manure  in  question 
had  accumulated  in  the  barnyard  and  stable  of  the  farm  where 
Nason's  cattle  were  fed,  and  in  the  autumn  or  winter  of  1836, 
was  taken  by  the  latter  to  the  highway  adjoining  the  farm,  and 
in  March,  1837,  sold  by  him  at  auction  to  the  defendant.  Be- 
fore the  sale  notice  was  given  by  the  plaintiff  and  Blake  that 
the  former  owned  the  manure;  and  defendant,  with  such  notice, 
purchased  it,  and  in  April,  1837,  carried  it  away.  If  upon 
these  facts  plaintiff  was  entitled  to  recover,  judgment  was  to 
be  entered  in  his  favor,  otherwise  he  was  to  be  nonsuited. 

Metcalf,  for  the  plaintiff. 

Merricky  for  the  defendant. 

By  Court,  Shaw,  C.  J.  Two  questions  arise  in  the  present 
case;  the  first  as  to  the  form,  the  second,  as  to  the  plaintiff's 
right  of  action. 

1.  The  tenant  in  this  case  was  tenant  at  will;  and  it  seems 
a  well-settied  rule,  that  if  a  tenant  at  will  commits  waste,  it  is  a 
determination  of  the  will  and  an  act  of  trespass,  and  that  qiuxre 
clausum  /regit  will  lie  by  the  reversioner:  PhiUips  v.  Covert ^  7 
Johns.  1;  Suffem  v.  Townsend^  9  Id.  35. 

It  was  further  contended,  that  the  plaintiff  had  not  such  a 
possession  of  the  manure  as  would  enable  him  to  mftiTifftiTi  tres- 
pads  de  bonis  asportatis.  The  plaintiff,  by  the  purchase,  had  be- 
come owner  of  the  farm  with  all  its  incidents,  subject  only  to 
the  tenancy  at  will  of  Nason.  If  the  manure  became  the  plaint- 
iff's at  all,  it  was  as  part  of  and  incident  to  the  realty.  Nason 
had  a  qualified  possession  of  it  for  a  special  purpose  only;  that 
is,  to  be  used  upon  the  farm.  The  moment  he  sold  it,  the  act 
was  an  abandonment  of  that  special  purpose,  he  parted  with  his 
only  right  to  the  possession  or  custody  of  it,  it  vested  in  the 
plaintiff  as  owner  of  the  freehold,  and  the  right  of  possession 
followed  the  right  of  property:  Farrant  v.  Thompson^  6  Bam.  & 
Aid.  826;  Walcot  v.  Pamertyy,  2  Pick.  121;  Ayer  v.  BarOeU,  9  Id. 
156.  As  the  tenant's  sale  conveyed  no  title  to  the  defendant, 
the  action  of  trespass  well  lies  against  him,  if  the  property  was 
the  plaintiff's. 


s. 
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2.  The  court  are  of  opinion,  that  manure  made  on  a  farm, 
occupied  by  a  tenant  at  will  or  for  years,  in  the  ordinary  course 
of  husbandry,  consisting  of  the  collections  from  the  stable  and 
barnyard,. or  of  composts  formed  by  an  admixture  of  these  with 
soil  or  other  substances,  is,  by  usage,  practice,  and  the  general 
understanding,  so  attached  to,  and  connected  with  the  realty, 
that,  in  the  absence  of  any  express  stipulation  on  the  subject, 
an  out-going  tenant  has  no  right  to  remove  the  manure  thus 
collected,  or  sell  it  to  be  removed,  and  that  such  removal  is  a 
tort,  for  which  the  landlord  may  have  redress;  and  such  sale  will 
vest  no  property  in  the  vendee:  LasseU  v.  Beed,  6  Greenl.  222; 
KUtredge  v.  Woods,  3  N.  H.  503  [14  Am.  Dec.  393].  The  author- 
ity of  the  first  of  these  cases  is  supposed  to  be  impaired  by  a 
subsequent  one,  decided  by  the  same  court:  Staples  v.  Emery ,  7 
Greenl.  201.  But  the  court  do  not  profess  to  call  in  question 
the  correctness  of  their  former  decision,  but,  on  the  contrary, 
affirm  it,  and  distinguish  the  latter  case  from  it.  The  rule  here 
adopted  will  not  be  considered  as  applying  to  manure  made  in 
a  lively  stable,  or  in  any  manner  not  connected  with  agriculture 
or  in  a  course  of  husbandry. 

In  the  present  case,  the  defendant  had  notice  both  from  Blake 
and  from  the  plaintiff,  of  the  claim  and  title  of  the  plaintiff  to 
the  maniure,  before  the  sale;  he  therefore  stands  in  the  same 
situation  with  Nason,  neither  better  nor  worse. 

Judgment  for  the  plaintiff. 

Cited  npon  the  following  points:  That  the  decision  in  the  principal  case  was 
placed  upon  the  gronnd  of  pnblic  policy:  Lewis  v.  Lyman,  22  Pick.  442.  That 
the  right  to  possession  of  property  in  the  hands  of  a  bailee  vests  in  the  bailor 
upon  the  former  violating  the  terms  of  the  bailment:  Wade  v.  Mascm,  12 
Gray,  336.  That  manure  made  in  the  course  of  husbandry  upon  a  farm, 
passes  as  between  landlord  and  tenant,  by  a  conveyance  of  the  farm  as  ap- 
purtenant to  it:  Fay  ▼.  Mvssey,  13  Id.  55.  See  Fletcher  v.  Herring,  112  Mass. 
384. 

Manttbb  as  a  Fixtubs. — ^Manure  lying  about  a  bam  passes  to  a  grantee 
of  the  land  as  an  incident  thereof,  unless  reserved  in  the  deed:  Kittredge  v. 
Woods,  14  Am.  Dec.  3d3;  see  note  to  this  case  discussing  this  subject  at 
length;  also  the  note  to  Cfray  v.  ffoldship,  17  Id.  690,  and  cases  there  cited. 


Obbok  et  al.  i;.  Gommonweai/eh  Inb.  Go. 

[21  PlOSXBZHO,  466.1 

Testdcokt  b7  One  Subvetob  of  the  Declasations  and  Opinions  oi 
Anothxb,  while  engaged  in  making  a  survey  of  a  vessel  in  a  foreign  port, 
which  has  been  injured,  is  inadmissible  on  the  part  of  the  insured  in  an 
action  against  the  insurers  of  the  vessel,  it  appearing  that  the  deposition  of 
such  other  surveyor  is  in  the  possession  of  the  former. 
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EviDJBMCB  IN  SUCH  AS  AoTiov  npon  the  question  whether  the  cost  of  repain 
would  exceed  half  the  value  of  the  vessel,  that  she  would  have  been  of 
less  value  after  being  repaired  than  she  was  before  the  injury,  is  inadmisw- 
ble. 

Whxrb  thb  Injury  Sustained  bt  a  Vessel  insured  is  not  of  such  a  nature 
and  extent  as  to  warrant  an  abandonment^  it  is  not  such  a  case  of  neces- 
sity as  will  warrant  a  sale  by  the  master. 

Valuation  of  a  Vessel  in  a  Polict  of  Insurance  is  conclusive  as  to  her 
value,  in  determining  whether  the  expenses  of  repairing  an  injury  sus- 
tained by  her  will  exceed  half  her  value  and  thus  constitute  a  technical 
total  loss. 

Where  a  Polict  of  Insurance  Provides  that  the  insured  shall  not  have  a 
right  to  abandon  unless  the  loss  exceeds  half  the  amount  insured,  and  the 
valuation  in  the  policy  includes  the  premium,  the  loss  must  exceed  one 
half  the  whole  valuation,  including  the  premium,  to  authorize  an  aban- 
donment. 

■ 

Where  it  is  Necessary  to  Raise  Money  at  marine  interest  for  the  pur- 
pose of  repairing  a  vessel  insured,  the  rule  of  deducting  one  third  new 
for  old,  is  to  be  applied  to  such  interest,  in  determining  the  amount  for 
which  the  insurers  are  liable. 

Vessel's  Proportion  of  Items  of  General  Average  is  not  to  be  added 
to  the  partial  loss,  in  order  to  make  up  the  loss  of  fifty  per  cent.,  which 
authorizes  an  abandonment. 

An  Instruction  to  the  Jury  in  an  Action  upon  a  policy  of  insurance^ 
the  question  being  whether  the  loss  was  partial  or  constructively  total* 
that  if  they  found  for  a  total  loss,  to  state  the  item  of  damage  which  in 
their  opinion  exceeded  one  half  the  sum  insured,  is  not  erroneous  or 
irregular. 

Where,  at  the  Trial  of  an  action  against  an  insurance  company,  it  ap- 
peared that  the  sheriff,  who  had  returned  a  talesman  to  serve  on  the  ]ury» 
was  a  stockholder  in  such  company,  and  this  was  known  to  plaintiff** 
counsel  soon  after  the  trial  began,  but  no  objection  was  made  until  some 
time  after,  this  was  held  to  amount  to  a  waiver  of  any  exception  to  the 
competency  of  such  juror. 

Assumpsit  upon  a  policy  of  insurance  on  the  brig  RoUa.  It 
was  admitted  that  defendants  were  liable  for  a  partial  loss,  but 
plaintiffs  claimed  a  total  loss.  The  insurance  was  on  time,  and 
on  February  9,  1835,  during  the  time  covered  by  the  policy,  the 
RoUa  struck  upon  a  rock  in  the  Mediterranean  sea,  while  on  & 
voyage  from  Barcelona  to  Vera  Cruz,  and  from  her  injuries  and 
from  the  violence  of  the  wind  was  compelled  to  go  into  Malaga^ 
and  upon  a  report  made  by  surveyors  she  was  sold  by  the  cap- 
tain at  auction.  The  cargo  consisted  of  wines  and  other  articles 
not  perishable.  The  Holla  was  abandoned  to  the  defendants 
August  5, 1835,  and  there  was  evidence  that  the  captain  arrived 
in  Boston  on  the  tenth  of  the  preceding  July.  It  was  contended 
that  the  abandonment  was  in  season  to  entitle  the  plaintiffs  ta 
claim  for  a  total  loss,  but  it  was  ruled  that  as  the  captain  had 
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aniyed  Jtilj  10,  the  abandonment  -was  not  in  season,  and  thaft 
plaintiffs  could  not  recover  for  a  total  loss  unless  the  sale  mi* 
valid.  The  facts  necessary  to  an  understanding  of  the  poiDte 
are  detailed  in  the  opinion.  A  verdict  was  rendered  as  (or  pa** 
tial  loss. 

Spragwe^  Simmons,  and  Chy,  for  the  plaintifb. 
Ohoale  and  SewaU,  for  the  defendants. 

By  Court,  Putnam,  J.  This  was  assumpsit  upon  a  policy  of 
insurance  on  the  brig  Bolla.  The  plaintiffs  claimed  to  recover 
on  the  ground,  that  there  was  a  technical  total  loss,  arising  from 
a  sale  of  necessity.  They  do  not  contend  before  the  whole 
court,  as  they  did  at  the  trial,  that  there  was  a  reasonable  aban- 
donment. They  can  recover  only  for  a  partial  loss,  unless  theses 
was  a  necessiiy  to  make  the  sale  of  the  vessel,  in  which  ca8» 
an  abandonment  is  not  required.  The  verdict  was  for  a  partial 
loss  only;  and  the  plaintiffs  move  for  a  new  trial  for  variofOB 
reasons,  which  will  be  now  briefly  considered. 

And  first,  they  insist  that  they  ought  to  have  been  permitieA 
to  read  that  part  of  the  depositions  of  David  Bartlett  and  Jolua 
Lengo,  which  stated  the  sayings  and  opinion  of  one  Madueno,, 
who  was  one  of  the  surveyors  associated  with  Bartlett  and 
Lengo,  notwithstanding  they  had  the  deposition  of  Maduena 
taken  for  this  cause,  which  they  might  have  used  if  they  had 
pleased.  They  contended  that  they  were  not  obliged  to  use  the 
deposition  of  Madueno,  and  that  his  declarations  made  to  Bart- 
lett and  Lengo,  were  to  be  considered  as  res  gestce,  as  a  matter  off 
advice  given  to  the  plaintiffs,  on  the  occasion  when  he  was  called 
to  act  as  a  surveyor.  But  we  can  not  see  the  matter  in  this  light* 
It  would  be  just  as  competent  to  have  had  the  sayings  and 
opinions  of  the  other  surveyors  proved  by  some  person  who 
heard  them,  instead  of  being  proved  by  the  siurveyors  them* 
selves;  and  if  such  a  course  were  allowable,  the  whole  survey  might 
be  proved  by  hearsay,  instead  of  being  proved  by  the  oaths  of 
the  surveyors.  We  think,  that  it  was  not  competent  for  Bart* 
lett  and  Lengo  to  state  the  sayings  and  opinions  of  Madueno* 
But  if  this  point  were  less  clear  than  it  is,  we  do  not  think  the 
plaintiffisi  could  maintain  their  objection,  inasmuch  as  they  after- 
wards produced  the  deposition  of  Madueno.  They  are  not  to 
have  the  benefit  of  the  deposition  with  the  jury,  and  the  benefilt 
of  Bartlett  and  Lengo's  statement  of  Madueno's  declaratian» 
and  opinions,  as  matter  of  law,  also.  The  introducing  the  bet- 
ter evidence  of  Madueno  himself,  was  a  virtual  waiver  of  ihm 
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'Evidence  of  his  declarations.  We  think  the  mling  of  the  judge 
'who  tried  the  cause  wa^  correct  upon  this  matter. 

At  the  trial,  the  plaintiffs'  counsel,  on  cross-examination  of  a 
^tness,  proposed  this  question:  **  As  this  vessel  and  the  injury 
^  her  have  been  described,  would  she,  after  being  repaired,  be 
^f  less  value  than  before  the  injuiy  happened?"  The  plaintiffs 
offered  to  give  evidence,  that  such  was  the  fact;  but  the  judge 
^rejected  it  as  inadmissible.  The  rule  for  which  the  plaintiffs 
•contended  would  be  uncertain,  arbitrary,  visionary,  and  imprac- 
ticable, enlarging  or  contracting,  just  as  there  might  or  might 
jiot  be  evidence  enough  without  it  to  induce  the  jury  to  charge 
the  underwriters.  It  is  analogous  to  the  claim  of  a  general 
strain,  which  has  been  sometioies  put  forth  to  make  out  a  case 
against  insurers.  The  court  of  Connecticut,  in  the  case  of  Sage 
▼.  Middletown  Ins.  Co.,  1  Conn.  239,  very  justly  say,  that  such 
m  rule  of  evidence  "would  open  the  door  to  infinite  fraud,  im- 
.fK>sition,  and  uncertainty,  and  put  an  end  to  all  that  is  valuable 
in  insurance." 

We  have  seen  some  practice  under  the  assumption  of  this 
principle,  in  the  case  of  Pede  v.  Suffolk  Ins.  Co.,  7  Pick.  254 
iJ19  Am.  Dec.  286].  It  was  necessary,  in  that  case,  that  the  ex- 
-penses  of  the  repairs  should  exceed  six  thousand  dollars.  I 
liave  now  before  me  the  items  returned  by  the  jury  for  that  pur- 
pose; and  the  last  is  "  damage  of  leak  and  straining  of  vessel, 
not  otherwise  provided  for,  one  thousand  five  hundred  dollars;" 
so,  making  up  an  amount  of  six  thousand  one  hundred  and 
nineiy-one  dollars  and  thirty-five  cents.  It  was  in  giving  the 
opinion  in  that  case,  that  Chief  Justice  Parker  observed,  that 
iihere  had  been  "  a  straining  of  the  cause  as  well  as  of  the  vessel, 
in  order  to  charge  the  underwriter."  And  such,  wo  fear,  would 
be  the  practical  operation  of  the  rule  contended  for  by  the 
plaintiffs  in  the  case  at  bar.  However  substantially  the  ship 
imay  have  been  repaired  within  the  fifty  per  cent.,  the  imaginary 
deterioration  would  be  reason  enough  to  throw  the  whole  loss 
upon  the  underwriters.  We  think  that  the  ruling  of  the  judge 
'WBS  right  upon  this  point. 

Whether  the  danu^e  was  of  such  a  nature  as  to  warrant  an 
rmbandoimient,  was  a  question  contested  by  the  parties  at  the 
^rial;  and  the  judge  ruled,  and,  as  we  think,  correctly,  that  if 
the  loss  was  not  of  such  nature  and  extent  as  to  warrant  an 
abandoimient,  it  was  not  such  a  case  of  necessity  as  would  war- 
isant  a  sale  by  the  master.  The  plaintiffs  also  contended,  that 
Jf  the  master  could  not  make  complete  repairs  at  Malaga  for  less 
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than  one  half  of  the  value  of  the  vesael,  bat  could  have  made 
partial  repairs  at  Malaga,  and  then  have  carried  his  vessel  to 
Gibraltar,  and  there  have  made  complete  repairs,  and  the  whole 
expense  would  not  have  exceeded  the  one  half  of  such  value,  the 
master  was  not  bound  to  have  made  such  partial  repairs  at 
Malaga,  and  to  have  gone  to  Gibraltar  for  complete  repairs. 
The  judge  was  of  a  different  opinion,  and  instructed  the  jury  ac- 
cordingly. And  the  counsel  for  the  plaintiffs  very  properly  now 
abandon  that  point:  Vide  HaU  v.  Franklin  Ins,  Co.,  9  Pick.  466, 
483. 

It  was  contended  for  the  plaintiffs,  that  the  valuation  in  the 
policy  was  not  conclusive,  but  that  they  had  a  right  to  show, 
that  the  vessel  was  of  less  value,  and  especially,  that  she  was  of 
less  value  at  Malaga,  the  port  of  necessiiy.  We  think  that  the 
ruling  of  the  judge  was  correct  upon  that  point.  If  there  had 
been  a  total  loss  in  fact,  the  value  in  the  policy  would  be  the 
sum  which  the  underwriter  must  pay,  notwithstanding  the  ves- 
sel might  have  greatly  deteriorated  after  the  commencement  of 
the  voyage,  and  before  the  loss.  And  why  the  agreement  of  the 
parties  should  be  held  good  in  the  case  of  an  absolute,  and  void 
in  the  case  of  a  technical  total  loss,  we  have  not  been  able  to 
see.  The  point  was  decided  in  Deblois  v.  Ocean  Ins.  Co.,  16 
Pick.  303  [28  Am.  Dec.  245 J,  which  case  we  have  revised  and 
confirmed.  It  was  contended  by  the  plaiatiffs'  counsel,  that  if 
the  valuation  in  the  policy  was  conclusive,  still  the  premium 
should  be  excluded,  and  that  the  excess  of  one  half,  to  authorize 
an  abandonment,  was  of  the  one  half  c^xclusive  of  the  premium; 
that  as  this  valuation  was  eight  thousand  dollars,  including 
premium  of  seven  per  cent.,  it  was  the  excess  of  one  half  of 
seven  thousand  four  hundred  and  forty  dollars,  which  was 
requisite  to  constitute  a  technical  total  loss.  Now  we  think 
this  point  is  very  clearly  settled  by  the  f  ollowiog  clause  in  the 
policy:  ''It  is  agreed  that  the  insured  shall  not  have  the  right 
to  abandon  the  vessel  for  the  amount  of  damage  merely,  unless 
the  amount  which  the  insurer  would  be  liable  to  pay  under  an 
adjustment  as  of  a  partial  loss,  shall  exceed  half  the  amount  in- 
sured." 

The  clause  was  introduced  after  the  long  litigation  in  the  case 
of  Peete  V.  Suffolk  Insurance  Company,  7  Pick.  254  [19  Am.  Dec. 
286],  and  was  intended,  without  doubt,  to  provide  by  agreement 
for  the  construction  which  the  tmderwriters  contended  to  be 
light,  in  those  cases  relating  to  the  Argonaut.  They  intended, 
that  the  value  in  the  policy  should  be  the  rule  upon  which  the 
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calculation  should  be  made;  and  they  intended,  that  one  thizd 
new  for  old  should  be  deducted,  and  that  if  the  loss  exceeded 
one  half  of  the  value  in  the  policy,  or  (as  it  is  expressed)  of  the 
amount  insured,  then  it  should  be  a  constructive  total  loss. 
Now  the  amount  insured  on  the  ship,  by  this  policy,  is  eight 
thousand  dollars;  and  it  is  said  expressly,  that  that  sum  includes 
the  premiiun.  How  then  can  we  undertake  to  exclude  it  by 
construction,  and.  say  that  seven  thousand  four  hundred  and 
forty  dollars  is  the  amount  of  the  sum  insured?  The  premium 
made  a  part  of  the  value  insured;  it  was  an  insurable  interest, 
ias  much  as  was  the  ship  itself;  and  the  calculation  must  be 
made  accordingly. 

But  it  is  contended,  that  in  calculating  whether  or  not  the  loss 
of  five  per  cent,  has  happened  on  the  ship  the  premium  is  to  be 
excluded,  and  that  the  same  rule  should  be  adopted  in  ascertaining 
the  loss  of  fifty  per  cent,  as  of  five  per  cent. :  Brooks  v.  Oriental 
Insurance  Company,  7  Pick.  259.  The  rule  excluding  the  pre- 
mium from  the  aggregate  value,  in  the  calculation  of  the  per- 
centage of  damage  to  articles  enumerated  in  the  memorandxun 
clause,  was  adopted  from  what  was  understood  by  the  court  to 
be  the  prevailing  usage  in  adjustments  of  partial  losses  under 
that  clause.  Independently  of  the  usage,  the  premium  might 
well  i^  considered  as  included  in  the  aggregate  value:  1  Ph. 
Ins.  311;  2  Id.  213. 

But  the  meaning  of  the  clause  in  the  policy  concerning  the 
right  to  abandon  on  account  of  damage  exceeding  fifty  per  cent, 
of  the  amount  insured,  is  too  plain  for  construction  or  explana- 
tion. The  premium  is  expressly  made  to  be  part  of  the  amount 
insured,  and  the  damage  to  be  paid  must  exceed  half  that  amount, 
calctilating  the  same  ' '  as  \mder  an  adjustment  of  a  partial  loss;" 
that  is,  by  deducting  one  third  new  for  old,  from  the  expenses 
of  the  repairs.  That  deduction  was  certainly  the  ancient  mode 
adopted  in  England.  Weskett,  tit.  Average,  sec.  16,  speaks  of 
it  as  a  general  custom.  The  rule  has  however  been  modified 
in  that  country.  It  is  not  applied  there  when  the  damage  hap- 
pens upon  the  first  voyage;  upon  the  ground,  that  the  reason  of 
the  rule  in  that  case  fails,  for  that  a  new  and  good  vessel  can  not 
be  made  better  by  new  repairs,  than  she  is  presumed  to  have 
been  before  she  received  the  damage:  Fsntoick  v.  Bobinson,  3 
Car.  &  P.  323.  We  have  held  to  the  old  rule,  however,  in  SewaU 
V.  United  Stales  Ins.  Co.,  11  Pick.  96,  which  was  a  policy  upon 
a  new  ship.  And  such  is  the  rule  in  New  York:  Ihunham  v.  C7om- 
mercial  Ins.  Co.,  11  Johns.  315  [6  Am.  Dec.  374].   Vide  3  Kent 
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Com.,  3d  ed.  839,  note.  And  it  seems  to  tis  that  the  rule  should 
have  a  general  application  to  all  vessels,  so  that  on  the  whole 
there  would  be  a  just  practical  result. 

It  has  been  contended  for  the  plaintiffs,  that  the  marine  in- 
terest which  was  necessarily  paid,  should  be  allowed  towards 
the  partial  loss  without  any  deduction  of  one  third.  But  it 
seems  to  us,  that  where  there  was  a  necessity  to  raise  money  at 
marine  interest,  it  must  be  considered  as  a  measure  which  in- 
creased the  expenses  incurred.  The  repairs  cost  juBt  so  much 
more  on  that  account;  and  from  the  whole  amount  of  their  cost, 
the  deduction  of  one  third  should  be  made.  And  upon  the 
same  principle  it  is,  that  the  commissions  which  are  paid,  and 
the  exchange  on  which  funds  are  raised,  are  to  be  taken  into  the 
account  and  borne  by  the  party  liable  to  make  the  repairs:  Vide 
Benecke  on  Ins.,  Phillips'  ed.  169;  Humphrey  y.  Union  Ins.  Co., 
2  Ph.  Ins.  245.  And  it  was  argued  for  the  plaintiffs,  that  in  calcu- 
lating the  fifty  per  cent,  the  vesscrs  proportion  of  all  the  items 
of  general  average  was  to  be  included,  and  if  not  all,  certainly 
the  expense  of  getting  the  vessel  into  Malaga  and  of  the  first 
survey  and  expenses  incident  thereto,  and  of  unloading  the 
cargo,  and  the  hire  of  the  vessel  into  which  it  was  put,  and  of 
pilotage  and  lighterage,  boat  hire,  wages,  provisions,  and  con- 
sul's fees. 

Now  it  is  not  contended  but  that  all  those  items  (excepting  the 
first,  perhaps,  viz. :  the  expense  of  getting  the  vessel  from  where 
she  received  the  damage  to  Malaga)  are  proper  charges  to  be 
brought  into  general  average;  and  tiie  question  is,  if  any  of  them 
should  be  taken  to  make  up  the  particular  average.  It  was  said, 
that  the  expense  of  getting  the  vessel  from  the  place  where  she 
was  injured  to  Malaga,  including  especially  the  wages  of  eight 
extra  seamen  at  Boquetas,  came  within  SewaU  v.  United  Siatea 
Ins.  Oo.^  11  Pick.  92.  In  the  case  cited,  it  was  stated  by  the 
chief  justice,  that  the  expense  of  raising  a  ship  which  had 
sunk,  was  to  be  a  direct  charge  to  the  owner,  and  that  as  the 
vessel  and  cargo  happened  to  be  so  situated  that  they  could  be 
saved  together,  the  expense  was  very  properly  and  equitably 
apportioned  upon  their  relative  owners.  That  was  said  not  to  be 
technically  a  general  average,  but  in  nature  of  a  general  average. 
I  instructed  the  jury  in  regard  to  that  point  as  the  plaintiffs' 
counsel  requested.  But  speaking  for  myself,  upon  more  reflec- 
tion, I  am  disposed  to  think,  that  the  employment  of  the  eight 
seamen  to  assist  in  pumping  and  navigating  the  vessel  from  the 
place  where  she  was  injured  to  Malaga,  should  have  been  con- 
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Bidered  to  have  been  strictlj  a  charge  to  the  general  average.  I 
can  not  now  see  any  reason  for  making  a  difference  between  the 
expense  of  those  extra  seamen,  and  the  wages  of  the  crew  and 
various  other  expenses  incurred  for  the  common  good :  Vide  Pot- 
tery.  Ocean  Ins.  Co.,  before  Story,  J.,  circuit  court  of  XJ.  S., 
Oct.  t.,  1837;  Stevens  &  Benecke,  Phillips'  ed.  76;  The  Copen- 
hagen, 1  Rob.  Ad.  289;  Birkley  v.  Presgrave,  1  East,  227; 
Padelford  v.  Boardman,  4  Mass.  548.  But,  as  was  before  in- 
timated, the  plaintiffs  have  no  reason  to  complain  of  the  charge 
upon  that  point. 

And  in  regard  to  the  other  items  which  are  technically  genearl 
average  charges,  it  is  entirely  clear,  that  they  are  not  to  be  taken, 
to  make  up  the  particular  average  account.  They  were  incurred 
to  place  the  ship,  etc.,  in  a  condition  to  be  surveyed  and  ex- 
amined. Those  expenses  must  be  paid,  whether  the  repairs 
should  be  made  or  not;  and  they  have  no  tendency  to  show  how 
much  it  will  cost  the  owner  of  the  ship  to  repair  it.  The  par- 
ticular average  loss  (as  is  well  known)  is  to  be  borne  by  the 
owner  of  the  ship;  the  general  is  to  be  sustained  by  the  ship, 
cargo,  and  freight.  Now,  by  a  clause  in  this  policy,  it  is  pro- 
vided, that  the  company  shall  not  be  answerable  for  wages  or 
provisions,  except  in  general  average:  Padelford  v.  Boardman,  4 
Mass.  548.  And  we  think  it  to  be  very  clear,  that  the  parties 
did  not  intend  to  blend  the  particular  and  the  general  average,, 
and  to  allow  any  item  of  the  latter  to  be  added  to  the  former. 
They  meant,  no  doubt,  very  accurately  to  define,  if  not  to  narrow^ 
the  right  of  the  insured  to  abandon  for  damage  as  a  technical 
total  loss;  a  right  founded  on  an  arbitrary  rule,  which  we  think 
an  entire  departure  from  the  great  principle  of  indemniiy  upon 
which  the  contract  of  insurance  should  rest. 

The  court  are  of  opinion,  that  the  plaintiffs  have  no  reason  ta 
complain  of  the  instruction  upon  this  point. 

The  plaintiffs  contended,  that  if  the  voyage  was  broken  up  bj 
the  injury  to  the  vessel,  it  was  a  good  cause  of  abandonment. 
If  that  should  be  admitted,  there  were  two  answers:  1.  That 
there  was  no  evidence  that  the  voyage  was  destroyed;  and,  2.  Thai 
there  was  no  abandonment  made  in  season.  As  to  the  first,  the 
cargo  consisted  of  wines  and  other  articles  which  were  not  perish- 
able; and  the  ship  was  repaired  in  about  ten  days,  so  well  as  ta 
make  a  voyage  across  the  Atlantic. 

The  report  finds,  that  during  the  trial,  it  was  agreed  by  the 
parties  that  the  jury  might  find  for  a  total  or  a  p«rtiil  losa 
generally,  and  that  the  court  should  appoint  assessors;  and  it 
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was  suggested  by  ihe  plaintiffa*  counsel,  after  the  juiy  had 
tiled,  that  the  jury  had  not  been  informed  of  the  fact  last  stated, 
and  that,  if  they  were  instructed  upon  that  point,  it  might  save 
them  the  labor  of  assessing  the  damages.  This  seeming  to  ba 
very  reasonable  and  expedient,  I  then  proposed  to  give  them  the 
additional  instructions  mentioned  in  the  report,  and  read  the 
same  in  open  court  to  the  counsel  of  the  parties,  who  were  pres- 
ent; and  to  part  of  those  instructions,  the  counsel  for  the  plaint* 
iffs  objected  then  and  now.  The  jury  were  desired  to  find  the 
items  of  damage  which,  in  their  opinion,  exceeded  one  half  of 
the  amount  insured,  if  such  should  be  their  opinion.  And  we 
do  not  think  there  was  anything  wrong  or  irregular  in  that  in- 
struction. In  civil  proceedings,  the  law  and  the  fact  should  be 
kept  as  distinct  as  possible,  to  the  end  that  the  law  may  be 
practically  what  it  professes  to  be,  a  uniform  rule  of  action* 
Such  inquiries  are  very  frequently  made;  and  the  answers  of  the 
jury  often  prevent  the  necessity  of  further  expense  and  litigation. 
The  verdict  disposed  of  the  question  of  due  diligence,  which  the 
court  thought  should  have  been  used  to  ascertain  the  tact, 
whether,  or  not,  funds  could  have  been  obtained. 

The  only  other  question  remaining  is,  whether  the  juror  wha 
was  returned  by  the  sheriff  as  a  talesman,  could  be  considered 
as  competent,  inasmuch  as  the  sheriff  was  one  of  the  stockhold- 
ers of  the  insurance  company,  the  defendants.  And  without 
taking  into  consideration,  whether  any  importance  ought  to  have 
been  given  to  that  circumstance,  we  think  that  the  knowledge 
which  the  junior  counsel  for  the  plaintiffs  had  of  the  fact,  soon 
after  the  trial  commenced  (which  knowledge  was  admitted),  and, 
also,  his  proceeding  with  the  trial  for  some  time  afterward/), 
without  objection,  ^ould  be  considered  as  a  waiver  of  the  ob- 
jection raised  by  the  senior  counsel  to  the  competency  of  the 
juror. 

Upon  the  whole  matter  we  are  all  of  opinion,  that  the  judg- 
ment should  be  rendered  for  the  plaintiffs,  for  a  partial  loss. 
The  court  will  appoint  an  assessor  to  ascertain  the  damage,  un- 
less the  parties  shall  agree  upon  one,  in  which  case  the  couri 
will  adopt  their  nomination. 

The  principal  case  is  a  leading  one  in  Massachnaetts,  and  has  heen  cited' 
upon  the  following  points  in  sahsequent  cases  in  that  state:  That  loss  on  tbm- 
sale  of  the  outfit  of  a  schooner,  sold  by  the  master  to  raise  money,  should: 
be  allowed  in  the  general  average:  OUes  y.  Eagle  Ins,  Co.,  2  Mete.  144.  That 
ill  estimating  the  expenses  to  determine  whether  the  assured  has  the  right  t(K 
abandon  and  demand  a  total  loss,  a  general  average  is  not  to  be  added  to 
the  cost  of  repairs:  OreeUy  v.  Tremani  Ins.  Co,,  0  Gush.  421.    That  in  detev 
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ing  whether  the  expense  of  repoirixig  an  injnry  soBtained  by  a  veMel  In- 
under  a  valued  policy  will  exceed  half  of  her  value,  and  thus  consti- 
a  technical  total  loss,  the  valuation  of  the  vessel  in  the  policy  is  conclu- 
:  Allen  v.  Com.  Ins.  Co,,  1  Gray,  157.  See  Deblois  v.  Ocean,  Ins.  Co.,2S 
Dec.  245.  That  a  general  average  loss  is  not  to  be  added  to  a  partial 
to  make  up  a  oonstructiTe  total  loss:  EUicoU  v.  Alliance  Ins.  Co.,  14  Gray, 
318k.  That  all  legal  expenses  may  he  included  in  estimating  the  amount  of 
ftbe  loss  to  be  recovered  under  a  policy  of  insurance:  Blaneliard  v.  Eqmtabls 
im.  Co.,  12  Allen,  390,  and  Paddock  v.  Com.  Ins.  Co.,  104  Mass.  535.  Also 
cited  in  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  483;  Kent  v.  ChaHesUnim,  2  Gray, 
S81;  and  Heebner  v.  JSagle  Ins.  Co.,  10  Id.  143. 

In  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303;  S.  C,  28  Anu  Dec.  245,  it  was 
held  that  where  a  vessel  insured  under  a  valued  policy  is  injured  by  the  per- 
ib  insured  against,  the  loss  is  not  total  unless  the  expense  of  repairs  exceeds 
£Stj  per  cent*  of  the  valuation  in  the  policy  after  the  deduction  of  one  third 
maw  for  old. 

Abandonment. — ^This  subject  is  considered  in  the  note  to  DdMs  v.  Oeecw 
/m.  Co.,  28  Am.  Dec  262. 


Pbesident  eto.  of  Gommeboial  Bane  v.  Fbengh. 

[21  PxcKZBDro,  486.  J 

Bsi^EASE  OF  SuEETT  ON  NoTE. — Where  a  joint  and  several  note,  made  by  T. 
as  principal  and  the  defendant  as  surety,  payable  to  a  bank,  on  demand, 
as  collateral  security  for  a  check  given  by  the  principal  for  a  loan  of 
money,  remained  in  the  bank  six  months  before  it  was  entered  on  the 
iMuik's  books,  the  loan  being  intended  to  be  temporary,  and  the  surety 
-was  not  called  on  for  payment,  nor  was  notice  given  to  him  of  the  non- 
payment of  the  note  until  the  further  lapse  of  six  months,  when  the  prin- 
cipal had  become  insolvent,  these  cireumstanoes  wece  held  not  to  release 
the  surety  in  an  action  upon  the  note. 

AonoN  UPON  A  Note  Payable  *'  to  the  cashier  of  the  Commercial  bank," 
may  be  maintained  by  the  bank  as  promisee,  it  appearing  that  tlM  con- 
sideration proceeded  from  the  bank. 

Assumpsit  upon  the  followiiig  note: 

**  Boston,  September  28,  1835.  For  value  received  I,  John 
Viompson,  as  principal,  and  I,  John  French,  as  suxeiy,  jointly 
and  severally  promise  to  pay  the  cashier  of  the  Commercial  bank, 
Boston,  or  his  order,  nine  thousand  dollars,  on  demand  with 
ioterest.  John  Thompson. 

John  Fbbngh." 

From  the  evidence  it  appeared  that  at  the  time  the  note  was 
ffiien  Thompson  was  indebted  to  the  bank,  and  that  he  applied 
for  a  further  loan.  That  it  was  agreed  that  he  should  have  nine 
Aousand  dollars  upon  his  check,  and  French's  name  as  collateral 
ity.  That  he  brought  the  note  and  gave  his  check  for  the 
^unt  and  received  the  money.     The  loan  was  regarded  as  a 
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iempoiaiy  one;  the  note  was  not  discotinted,  and  was  not  en- 
tered upon  the  bank  books  as  a  note  discounted;  the  only  refer- 
ence to  it  being  in  the  discount  book  made  in  March,  1836,  long 
after  the  money  was  lent.  Thompson  was  often  applied  to  to  pa j 
the  loan,  but  French  never  was,  nor  was  anything  said  to  him 
about  it  until  Thompson's  failure  in  October,  1836.  The  note  was 
not  indorsed.  The  objection  of  the  plaintiff  to  the  f orp  of  the 
action  is  stated  in  the  opinion.  Verdict  for  the  plaintiffs  subject 
to  the  opinion  of  the  court. 

H.  H.  Fuller,  for  the  defendant. 

Sprague  and  E.  Blake,  contra. 

By  Court,  Mobton,  J.  The  plaintiffJB  are  the  bona  jfide  holders 
of  the  note,  for  a  Yaluable  consideration.  The  circumstance 
that  they  originally  receiyed  it  as  collateral  securiiy,  can  have 
no  effect  upon  the  -validity  of  the  contract  or  the  liability  of  the 
parties. 

Nor  can  the  character  in  which  the  defendant  became  a  party 
to  the  note  ayafl  him.  It  is  payable  on  demand,  and  draws  in- 
terest from  its  date.  It  could  not  therefore  have  been  the  ex- 
pectation of  the  parties,  that  it  was  to  be  discounted,  or  that 
payment  would  be  immediately  demanded.  There  is  no  evi- 
dence that  the  defendant  has  suffered  by  the  delay.  It  can  not 
properly  be  called  a  prolongation  of  credit,  as  no  time  of  pay- 
ment was  fixed.  Nothing  is  better  settled,  than  that  the  volun- 
taxy  forbearance  to  collect,  or  the  mere  delay  to  prosecute  upon 
any  kind  of  security,  will  not  discharge  a  surety.  To  produce 
that  effect  there  must  be  either  a  valid  agreement  not  to  enforce 
payment,  a  denial  of  a  reasonable  request,  on  the  part  of  the 
surety  to  collect,  or  some  fraud  or  negligence  of  the  obligee  or 
promisee,  injurious  to  the  surety:  Hunt  v.  Bridgham,  2  Pick.  581 
[13  Am.  Dec.  458];  Baker  v.  Brigga,  8  Id.  123  [20  Am.  Dec.  311]; 
LudUm  V.  Sirwmd,  2  Oai.  Cas.  30  [2  Am.  Dec.  291];  Pain  v. 
Packard,  13  Johns.  174  [7  Am.  Dec.  369];  PotoeU  v.  Waters,  17 
Id.  176;  King  v.  Baldvoin,  2  Johns.  Ch.  557;  Hayes  v.  Ward,  4 
Id.  129  [8  Am.  Dec.  554]. 

But  the  only  objection  much  relied  upon  or  worthy  of  much 
consideration,  relates  to  the  form  of  the  action.  The  note  is  in 
terms  payable  to  ''  the  cashier  of  the  Commercial  bank;"  and  the 
defendant  contends  that  the  action  should  have  been  brought  in 
the  name  of  the  person  who  was  then  cashier  and  will  not  lie  in 
the  name  of  the  corporation.  It  is  not  denied  that  the  property 
of  the  note  is  and  ever  has  been  in  the  plaintiffs;  but  the  argu- 
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ment  is,  that  the  promise  being  in  the  name  of  the  cashier,  al- 
though made  to  him  in  trust  and  for  the  benefit  of  the  corpora- 
tion, it  can  only  be  enforced  in  his  name. 

It  is  a  familiar  rule  of  pleading,  that  contracts  must  be  de- 
clared on  according  to  their  legal  import  and  effect,  rather  than 
their  literal  form:  1  Chit.  PL,  1st  ed.,  299,  302.  We  should 
therefore  first  seek  the  true  import  of  the  contract  under  consid- 
eration. If  it  be  in  truth  a  promise  to  the  individual  who  was 
cashier  when  it  was  made,  and  not  to  the  corporation,  it  is  veiy 
clear  that  the  plaintiffs  can  not  maintain  this  action.  For  he 
alone  to  whom  a  promise  is  made,  or  in  whom  its  legal  interest 
is  vested,  can  enforce  its  performance  or  complain  of  its  breach: 
Ham.  on  Parties,  4;  1  Chit.  PL,  1st  ed.,  3-5  and  cases  there 
cited;  Allen  v.  Ayres  e/  oZ.,  3  Pick.  298.  A  contract  may  be 
made  to  or  with  a  person,  as  well  by  description  as  by  name. 
And  where  the  parties  can  be  ascertained,  it  will  be  valid,  al- 
though their  names  be  mistaken  or  their  description  be  incorrect. 
It  can  not  be  doubted  that  a  note  to  the  Commercial  bank  would 
be  valid  and  might  be  declared  on  as  a  promise  lb  the  plaintiffs, 
although  their  legal  name  is,  ''  the  president,  directors,  and 
company  of  the  Commercial  bank."  So  a  contract  with  the 
stockholders,  or  with  the  president  and  directors,  or  with  the 
directors  of  the  Commercial  bank,  would  doubtless  be,  in  its  legal 
effects,  a  contract  with  the  corporation.  It  is  not  easy  to  per- 
ceive why  a  contract  with  a  casdiier  of  a  bank  is  not  a  contract 
with  the  bank  itself.  The  accounts  of  banks  with  each  other 
are  usually  kept  in  form  with  the  cashiers,  but  undoubtedly  the 
banks  themselves  are  the  real  parties  to  them:  The  Maaier  etc.  of 
Su8sex  Sidney  GoUege  v.  Davenport,  1  Wils.  184. 

A  corporation  being  an  incorporeal  being  and  having  no  exist- 
ence but  in  law,  can  neither  make  nor  accept  contracts,  receive 
nor  pay  out  money,  but  by  the  agency  of  its  officers.  They 
are  the  hands  of  the  corporation  by  which  they  execute  their 
contracts,  and  receive  and  make  payments.  Of  these  officers 
the  cashier  is  the  principal.  If  the  note  had  been  made  to  the 
corporation,  by  its  appropriate  name,  the  same  officer  would 
have  demanded  and  received  payment,  or  would  have  given  no- 
tice of  non-payment  and  protested  it,  and,  had  it  been  negotiated, 
would  have  made  the  indorsement,  and  in  precisely  the  same 
form  as  he  would  upon  this  note. 

There  are  several  decisions  in  our  own  reports,  which  support 
this  view  of  the  subject,  in  cases  less  strong  than  the  present. 
In  the  Medway  Cotton  Manufactory  v.  Adams  et  al. ,  10  Mass.  360, 
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it  was  decided,  that  a  note  payable  to  Bichardson,  Metcalf  k 
Co.  might  well  be  declared  on  as  a  promise  to  the  Medwaj  cot- 
ton manufactory.  In  the  Taunton  and  South  Boston  TumpUce  v. 
Whiting,  Id.  327  [6  Am.  Dec.  124],  it  was  holden,  that  the 
promise,  in  a  subscription  paper,  to  pay  the  assessments  which 
should  be  made  on  certain  shares,  to  John  Gilmore  or  order, 
i^ould  support  an  action  in  the  name  of  the  corporation.  And 
in  Gilmore  v.  Pope,  5  Id.  491,  it  was  directly  decided,  that  an 
action  would  not  lie  upon  the  same  subscription  in  the  name  of 
Gilmore,  but  must  be  brought  by  the  corporation :  Piggott  v. 
Thompson,  3  Bos.  &  Pul.  147. 

The  principle  is  that  the  promise  must  be  understood  accord- 
ing to  the  intention  of  the  parties.  If  in  truth  it  be  an  under- 
taking to  the  corporation,  whether  a  right  or  a  wrong  name, 
whether  the  name  of  the  corporation  or  of  some  of  its  officers 
be  used,  it  should  be  declared  on  and  treated  as  a  promise  to  the 
corporation.  And  there  is  no  so  safe  criterion  as  the  consideration. 
If  this  proceed  from  the  corporation,  it  raises  a  very  strong  pre- 
sumption that  the  promise  is  made  to  them.  If  no  express  prom- 
ise be  made,  but  it  be  left  to  legal  implication,  it  must  be  to 
them.  Some  later  cases  haye  the  appearance  of  clashing  a  little 
with  the  two  last  aboTe  cited.  But  probably  th^  may  be  recon- 
ciled by  a  reference  to  the  different  nature  of  the  promises  de> 
clared  on,  and  the  different  state  of  the  facts.  In  Fisher  v. 
EUis,  3  Pick.  322^  it  was  decided  that  a  note  payable  to  the  treas- 
urer of  a  parish,  though  given  for  the  funds  of  the  parish,  might 
well  be  sued  in  the  name  of  the  treasurer.  And  in  Fairfield  v. 
Adam^j  16  Pick.  381,  it  was  holden  that  a  note  indorsed  to  S.  S. 
Fairfield,  cashier,  would  sustain  an  action  in  the  name  of  Fair- 
field. See,  also,  LiUte  t.  (yPrien,  9  Mass.  423;  Brigham  v. 
Mirean,  7  Pick.  40.  Great  favor  and  indidgence  are  always  shown 
to  negotiable  securities.  The  above  cases  seem  to  show,  that 
upon  such  paper,  when  made  in  the  name  of  an  agent  or  officer, 
though  the  beneficial  interest  be  in  the  corporation,  they  may  be 
sued  by  him.  But  they  do  not  show  that  an  action  might  not 
also  be  maintained  in  ttie  name  of  the  corporation.  The  con- 
trary is  plainly  intimated  in  Fisher  v.  EUis.  It  has  been  the 
practice  to  sue  towns  on  notes  given  by  their  treasurers.  Many 
such  actions  have  been  brought  and  maintained:  See  Prece- 
dents of  Declarations,  111.  If  a  note  given  by  the  treasurer  of 
a  corporation,  is  the  contract  of  the  corporation,  we  can  see  no 
sound  reason  why  a  note  given  to  the  treasurer  should  not  be  an 
available  promise  to  the  corporation. 
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There  is  an  obvious  and  broad  distinction  between  the  case  at 
bar  and  those  of  Fijsher  v.  EUis  and  Fairfield  v.  Adavrvs,  Had  the 
note  been  made  to  the  cashier,  by  name,  the  addition  of  **  cashier 
of  the  Commercial  bank/'  might  have  been  considered  as  (2^- 
smp^io  persons  used  to  designate  as  between  him  and  the  bank  the 
rehition  he  bore  to  it  in  the  transaction,  and  the  individual  might 
have  been  deemed  the  promissee  as  in  those  cases.  But  such 
was  not  the  fact,  and  we  discover  no  valid  objection  to  the  plaint- 
iflfe'  recovery. 

Judgment  on  the  yerdict. 

The  rule  adopted  in  the  principal  case,  that  a  promiBe  is  to  be  declared  upon 
according  to  its  legal  import  and  effect,  and  that  a  bank  corporation  may 
maintain  an  action  npon  a  note  payable  to  its  caahier,  it  appearing  that  it  was 
fJLYetL  for  its  benefit,  and  that  the  promise  was  actually  made  to  it,  is  ap- 
proved in  Association  v.  BaJdwin^  1  Meta  365;  Lowell  v.  Mane,  Id.  475;  Bry- 
ant V.  Eastman,  7  Cush.  114;  Barlow  v.  Congrtgational  Society,  8  Allen,  4^; 
Eastern  B,  Co.  v.  Benedict,  5  Gray,*  563;  CommereUil  Bank  v.  French,  13  Id. 
67,  aU  citing  principal  case.  Also  cited  in  MeUedge  v.  Boston  Iron  Co,,  5 
Cosh.  176,  and  Oiford  y.  Bochett,  121  Mass.  432,  to  the  effect  that  the  mis- 
nomer of  a  corporation  in  a  writing  does  not  pfeyent  a  recovery  thereon  by 
or  agftinst  the  corporation  in  its  true  name. 


Commonwealth  v.  Gall. 

£21  PzoKXBDra,  609.] 

Adultebt  ab  Usbd  in  the  Statutes  of  Massachnsetts,  inolndes  the  act  of 
a  married  man  having  sexual  intercourse  with  an  unmarried  woman. 

Special  Vebdict  Finding  a  Defendant  Guilty  of  the  offense  charged  in 
the  indictment,  but  not  finding  him  guilty  in  the  county  where  the 
offense  is  alleged  to  have  been  committed,  is  insufficient. 

SuoH  A  Verdict  does  not  Amount  to  an  Aoqutttal,  but  the  aoeased  is  en- 
titled to  a  new  trial 

Defendant  was  tried  in  the  mimicipal  court  upon  an  indict- 
ment for  adultery  committed  in  the  couniy  of  Suffolk,  and  the 
juiy  returned  a  special  Terdict,  finding  the  defendant  guilty  of 
having  sexual  intercourse  with  Eliza  Foster,  the  person  named 
in  the  indictment,  she  at  the  same  time  being  an  unmarried  wo- 
man, and  the  defendant  being  a  married  man  and  having  a  law- 
ful wife  at  the  time,  then  living.  The  defendant  moved  in 
arrest  of  judgment,  because  the  facts  set  forth  in  the  special  ver- 
dict did  not  constitute  the  crime  of  adulteiy.  The  motion  was 
overruled,  and  judgment  entered  on  the  verdict. 

Oleason,  for  the  defendant. 

Austin,  aUomey^eneral,  contra. 
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By  Court,  Bbwxt,  J.  The  counsel  for  the  prisoner  contends, 
that  upon  the  special  matter  found  by  the  jury  on  the  trial  of 
this  cause,  it  'wba  not  competent  for  the  municipal  court  to  enter 
a  judgment,  that  the  jury  had  found  the  prisoner  guilty  of  the 
dime  of  adultery  in  ihe  manner  and  form  alleged  in  the  indict- 
ment. The  matter  thus  found  is  alleged  to  be  insufficient  for 
two  reasons: 

1.  That  tlie  facts  of  which  the  jury  haye  found  the  prisoner 
guiliy,  do  not  constitute  the  crime  of  adultery. 

2.  That  it  does  not  appear  that  the  offense  was  committed 
within  the  county  of  Suffolk. 

The  statute  of  this  commonwealth  malring  adultery  an  offense 
punishable  in  the  common  law  courts,  has  not  giyen  a  definition 
of  this  crime.  Such  is  generally  the  case  in  our  criminal  code, 
as  to  the  higher  crimes.  They  are  not  defined  in  our  statute 
book,  but  are  assumed  to  be  well  known  as  offenses  at  common 
law,  and  under  the  general  term  denoting  the  offense,  it  is  de- 
clared by  law  to  be  a  crime,  and  the  mode  of  trial  and  measure 
of  punishment  are  alone  prescribed  by  statute.  If  questions 
arise  in  such  cases  as  to  what  constitutes  the  offense,  recurrence 
is  to  be  had  to  well-established  definitions  sanctioned  by  books 
of  authority  and  adopted  by  long  usage,  and  with  reference  to 
which  it  may  be  supposed  the  legislature  have  acted  in  the  enact* 
ment  of  the  law  pimishing  the  offense. 

It  so  happens,  that  on  the  present  question  we  derive  less  aid 
than  usual  from  the  lights  of  the  common  law,  the  crime  of 
adultery  not  being  cognizable  by  the  temporal  courts  in  England 
as  a  publio  offense,  but  only  as  a  private  injury;  and  hence  we 
have  not  that  distinct  character  of  this  crime,  well  defined  and 
made  fftmilmr  to  us  by  the  books  of  common  law,  that  would  be 
found  to  exist  in  relation  to  other  offenses.  By  the  civil  law, 
adultery  could  only  be  committed  by  the  unlawful  sexual  inter- 
course of  a  man  with  a  married  woman.  Thus,  as  is  stated  in 
Wood's  Institute,  272,  adultery  is  a  carnal  knowledge  of  an- 
other man's  wife,  and  the  connection  of  a  married  man  with  a 
single  woman  does  not  make  him  guilty  of  the  crime  of  adultery. 
On  the  other  hand,  in  the  English  ecclesiastical  courts  it  is  held 
that  the  offense  of  adultery  is  established  by  showing  that  the 
husband  has  had  illicit  intercourse  with  any  person,  and  no  dis- 
tinction is  taken  whether  the  alleged  offense  was  committed  with 
a  married  or  unmarried  female. 

Such  is  the  general  rule  in  cases  of  divorce  granted  for  the 
cause  of  adultery,  not  only  in  England,  but  also,  as  I  suppose. 
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throughout  the  United  States.     Our  ancient  colonial  statute  (of  j 

1G4G)  punished  with  death  the  *'  crime  of  adultezy  with  a  married 
woman  or  espoused  wife."  The  offense  punishable  by  this  law 
clearly  would  not  have  embraced  the  present  case.  Under  the 
provincial  statutes  the  punishment  was  much  mitigated,  and  the 
offense  described  under  the  general  term  adultery,  without  the 
additional  description  of  the  offense  being  committed  with  a 
married  woman.  The  earliest  statute  on  the  subject  after  the 
adoption  of  the  constitution,  stat.  1784,  c.  40,  contains,  as  was 
usual  at  that  period,  a  preamble  setting  forth  the  objects  of  the 
statute,  among  which  is  stated  that  of  enforcing  *'  the  due  -ob- 
servance of  the  marriage  covenants,"  thus  indicating  its  general 
application  to  both  the  parties,  rather  than  the  more  limited 
object  of  punishing  the  infidelity  of  the  wife  merely.  This  stat- 
ute also  punished  the  offense  under  the  general  term  of  adultery. 

The  statute  of  1785,  c.  69,  authorized  a  divorce  from  the  bonds 
of  matrimony  for  adultery  in  either  of  the  parties;  and  it  is  to 
be  observed,  that  the  same  descriptive  term  is  here  used  as  in  the 
statute  making  the  offense  a  crime  pimishable  in  the  courts  of 
law,  and  the  words  are  in  no  degree  more  extensive.  The  ques- 
tion naturally  arises,  whether  it  may  not  be  fairly  inferred  that 
the  legislature,  using  the  same  term,  in  two  successive  political 
years,  as  descriptive  of  an  offense,  did  not  intend  that  the  same 
offense  should  be  indicated  by  it  in  both  cases.  But  as  to  the 
construction  of  the  term  adultery  in  the  statute  last  cited,  it  has 
always  been  held  to  include  the  case  of  any  unlawful  intercourse 
by  a  married  man. 

Much  light  is  also  thrown  upon  the  present  question  by  the 
revised  statutes,  c.  130,  sec.  1,  which  is  the  existing  law  on  the 
subject,  and  wherein  it  is  provided,  in  addition  to  the  former  stat- 
ute punishing  the  crime  of  adultery,  that  **  when  the  crime  ia 
committed  between  a  married  woman  and  a  man  who  is  unmar* 
ried,  the  man  shall  be  deemed  guilty  of  adultery."  This  addition 
to  the  former  statute  provisions  would  be  entirely  unnecessary, 
if  the  definition  of  adultery  were  such  as  is  alleged  by  the  coun- 
sel for  the  prisoner.  If  the  civil  law  definition  of  this  crime 
had  been  adopted  here,  the  unmarried  man  might  for  such  an 
offense  well  be  holden  guilty  of  the  crime  of  adultery,  without 
this  additional  statute  provision. 

But  it  is  well  understood  to  have  been  the  law  of  this  com- 
monwealth prior  to  the  revised  statutes,  that  if  the  party  was 
not  a  married  man,  the  offense  of  having  unlawful  intercourse 
with  a  married  woman  would  not  be  adultery  in  him:  6  Dane 
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Abr.  676.  We  think  it  will  be  found  that  the  same  constmction 
has  been  given  to  the  statute  of  1784,  c.  40,  as  to  that  of  1785, 
c.  69,  authorizing  diyorcfles  for  adultery,  and  that  it  has  been  uni- 
formly holden  that  the  same  offense  which  would  subject  the 
party  to  a  divorce,  would  also  sustain  an  indictment  for  the  crime 
of  adultery.  Such  certainly  has  been  the  rule  practiced  upon 
in  our  criminal  courts  for  many  years,  and  although  seyeral  con- 
victions in  such  cases  are  remembered,  no  exceptions  have  been 
taken,  bringing  the  question  before  this  court  for  revision. 

The  late  Solicitor-general  Davis,  who  was  a  very  good  crim- 
inal lawyer,  and  had  the  benefit  of  thirty  years'  experience  in 
the  office  of  public  prosecutor,  so  understood  the  construction 
given  by  the  court  to  the  statute  punishing  this  offense,  as  is  ap- 
parent from  the  precedents  published  by  him  at  the  close  of  his 
official  duties,  wherein  are  found  forms  of  indictments  for  adul- 
tery, distinctly  adapted  to  the  case  where  the  offense  is  conmiitted 
by  a  married  man  with  a  single  woman:  Davis'  Precedents,  48. 

Whatever,  therefore,  may  have  been  the  original  meaning  of 
the  term  adultery,  it  is  very  obvious  that  we  have  in  this  com- 
monwealth adopted  the  definition  given  to  it  by  the  ecclesiasti- 
cal courts,  and  this  not  merely  in  relation  to  divorces,  but  also 
as  descriptive  of  a  public  crime.  We  hold  the  infidelity  of  the 
husband  as  well  as  that  of  the  wife,  the  highly  aggravated  of- 
fense, constituting  the  crime  of  adultery.  Familiar  as  the  legis- 
lature must  be  supposed  to  have  been  with  this  construction  of 
the  statute  of  1784,  c.  40,  they  sanctioned  in  the  revised  statutes 
the  same  form  of  expression,  without  any  restriction  of  the  ex- 
tended application  given  to  it  by  the  courts  of  law,  and  mftlfing 
no  other  alteration  except  that  already  referred  to,  enlarging  its 
application  so  as  to  include  within  it  the  case  of  the  unmarried 
man  who  should  commit  the  offense  with  a  married  woman. 
The  court  are  satisfied  that  by  the  proper  construction  of  the 
term  adultery  as  used  in  our  statutes,  the  offense  is  committed  by 
a  married  man  who  shall  have  sexual  intercourse  with  an  unmar- 
ried woman.  Applying  this  rule  of  law  to  the  facts  specially 
found  by  the  jury,  they  establish  me  crime  of  adultery  to  have 
been  conmiitted  by  the  prisoner. 

This  brings  us  to  the  second  objection  t&ken  to  the  sufficiency 
of  this  verdict,  which  is,  that  the  jury  have  not  found  that  the 
offense  charged  upon  the  prisoner  was  committed  within  the 
county  of  Suffolk. 

It  is  a  veiy  familiar  principle  in  the  administration  of  the  crim- 
inal law,  that  all  the  circumstances  essential  to  sustaining  the  in- 
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dictment  mast  be  expressly  found  by  the  jury,  and  the  court  can 
not  supply  a  defect  in  the  finding  of  the  jury  by  intendment  or 
implication:  1  Chit.  Crim.  L.,  644;  £ac.  Abr.,  Verdict,  D.  It 
is  equally  clear,  that  it  must  always  appear  that  the  jury 
have  found  the  offense  was  committed  within  the  county  in  which 
the  indictment  is  found,  or  the  court  can  not  giye  judgment 
against  the  prisoner:  1  Stark.  Crim.  PI.  854;  TJieKing  t.  Hazel, 
1  Leach,  406.  In  the  ordinary  case  of  a  geQeral  yerdict  of 
guilty,  the  jury,  by  the  very  terms  of  their  verdict,  find  the  pris- 
oner guilty  of  all  the  material  allegations  in  the  indictment. 
Not  so  in  a  special  Terdict,  for  the  very  object  of  this  departure 
from  the  usual  form,  is  presumed  to  be  for  the  purpose  of  de- 
claring the  prisoner  guilty  of  certain  facts  only,  with  a  view  of 
submitting  the  question,  whether  those  facts  authorize  a  general 
verdict  of  guilty,  to  the  judgment  of  the  court.  In  such  a  case, 
if  the  facts  thus  found  do  not  include  all  the  essential  elements 
of  the  offense  charged  upon  the  prisoner,  he  can  not  be  con- 
victed. 

The  finding  of  the  jury  in  the  present  case  shows  the  defend- 
ant guilty  of  acts  constituting  the  crime  of  adultery,  but  is  en- 
tirely defective  as  to  the  fact  where  the  crime  was  committed. 
The  facts  found  by  the  jury  may  all  be  truly  found,  and  yet  they 
may  have  occurred  in  an  adjacent  county,  or  out  of  the  common- 
wealth. We  can  not  judicially  know  that  the  offense  was  com- 
mitted in  the  county  of  Suffolk,  the  jury  not  having  so  said, 
either  directly,  or  by  any  reference  to  the  indictment  in  their 
verdict.  The  court  are  therefore  of  opinion  that  it  was  not  com- 
petent for  the  municipal  court  to  render  a  judgment  upon  this 
verdict;  that  the  jury  had  found  the  prisoner  guilty  of  the 
offense  as  charged  in  the  indictment,  and  to  this  extent  the  ex- 
exception  taken  to  the  ruling  of  the  judge  must  be  sustained. 

The  only  remaining  inquiry  is,  whether  this  defect  in  the  find- 
ing of  the  jury  entitles  the  prisoner  to  a  judgment  as  upon  a 
verdict  of  not  guilty. 

The  finding  of  the  jury  here  was  altogether  an  imperfect  and 
defective  finding,  and  therefore  not  available  either  to  the  gov- 
ernment as  a  verdict  of  guilty,  or  to  the  prisoner  as  a  verdict  of 
acquittal.  It  neither  a£Srms  nor  denies  as  to  the  truth  of  any 
allegations  in  the  indictment,  other  than  as  to  the  facts  specially 
stated  in  the  verdict.  Had  it  found  the  prisoner  not  guilty  ex- 
cept as  to  the  matter  thus  specially  stated,  it  would  have  been 
effectual  to  discharge  the  prisoner  and  would  be  tantamount  to 
a  verdict  of  acquittal;  but  in  its  present  form  it  can  not  operate 
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as  such,  and  the  result  will  be,  that  the  prisoner  must  be  put 
again  on  his  trial:  1  Chit.  Crim.  L.  646;  Bex  t.  Wood/all,  5 
Burr.  2661;  Bex  y.  Hayes,  2  Ld.  Raym.  1522. 

The  bill  of  exceptions  is  sustained,  and  the  case  remanded  to 
the  municipal  court  for  a  new  trial. 


Cited  in  Dyer  v.  ComnumtoeaUh,  23  Pick.  403;  CommonweatUh  v.  FiadtblaU, 
4  Mete.  355;  and  CoTnmonweallh  v.  Dooly,  6  Gray,  360,  to  the  point  that  a 
special  verdict,  to  be  Bojfficient  to  sustain  a  conviction,  must  state  all  the  facts 
which  constitute  the  offense  charged,  and  that  nothing  can  bo  taken  by  the 
court  by  implication  or  intendment  Also  cited  in  CommomoeaUh  v.  Bradley^ 
2  Cush.  553,  that  adultery  may  be  committed  by  a  married  man  with  a  single 
woman. 

Adultebt. — ^By  the  common  law  of  England  the  crime  of  adultery  was  not 
punishable  in  the  temporal  courts  as  a  public  offense,  but  only  as  a  private 
injury:  4  BL  Com.  65.  Hence  to  be  able  to  state  in  what  this  offense  con- 
asts,  it  becomes  necessary  to  resort  to  other  lights  than  those  of  the  common 
law.  Adultery  was,  however,  punished  in  that  country  by  the  ecclesiasti- 
cal courts,  and  in  most  of  the  United  States,  in  which  the  common  law  of 
England  prevails,  the  ecclesiastical  law  is  considered,  at  least  as  far  as  the 
definition  of  the  offense  is  concerned,  to  be  in  force:  2  Whart.  Crim.  L.,  8th 
ed.,  sec.  1717.  The  component  parts  of  the  ecclesiastical  law  are  the  Roman 
and  canon  law.  By  the  former  this  offense  was  confined  to  illicit  sexual  inter- 
course with  a  married  woman.  A  married  man  who  had  illicit  intercourse 
with  an  unmarried  woman  was  not  guilty  of  adultery.  The  reasons  given 
for  this  limitation,  are:  1.  The  exclusive  rights  of  the  husband,  as  head  of 
the  family,  were  thus  asserted;  and,  2.  The  line  of  descent  from  the  father 
to  the  child  was  thus  protected:  Id.,  sec.  1718.  By  this  law  the  offense  of 
adultery  was  severely  punished,  it  being  regarde<l  as  a  species  of  high  treason, 
inasmuch  as  it  invaded  one  of  the  fundamental  principles  of  such  law,  the  ab- 
solute supremacy  of  the  husband  and  father  in  his  own  home.  By  the  canon 
law,  this  offense  was  committed  by  a  sexual  violation  of  the  marriage  vow, 
whether  the  offender  was  male  or  female,  and  consisted  in  the  sexual  connection 
between  man  and  woman,  one  of  whom  was  lawfully  married  to  a  third  person: 
Id.,  sec.  1719.  This  definition  of  the  offense  is  stated  by  Mr.  Wharton  to  have 
superseded  that  of  the  Roman  law,  and  to  have  been  ''accepted  by  every 
Christian  state,  at  the  time  of  the  colonization  of  America;  and  is  no  doubt 
part  of  the  common  law  brought  with  them  by  the  colonists  of  all  Christian 
nationalities:"  Id.  In  some  of  the  United  States  this  offense  is  defined  by 
statutory  enactments,  and  in  some  courts,  it  is  held  that  the  offense  was  cog- 
nizable at  common  law  by  the  criminal  courts:  State  v.  Wallace,  9  N.  H.  15; 
State  v.  Avery,  7  Conn.  267.  While  in 'others  it  is  held  that  such  courts  have 
no  jurisdiction  to  punish  the  same:  State  v.  Cooper,  16  Vt.  551;  Anderson  v. 
Commonwealfh,  5  Rand.  628;  16  Am.  Dec.  776;  CommontoeaUh  v.  Isaacs,  Id. 
634.  "In  those  states,  however,  which  hold  the  offense  Ib  not  cognizable 
by  the  common  law  courts,  the  subject  has  generally  been  defined  by  legbla- 
tion.  And  as  in  many  cases  this  legislation  consists  simply  in  making  'adult- 
ery' penal,  the  question  has  constantly  arisen,  what  is  adultery?  Unfortn- 
nately,  in  seeking  for  the  international  common  law  on  this  point,  the  courts 
have  gone  back  sometimes  to  the  old  Roman  law,  sometimes  to  the  Jewish » 
both  of  which  were  superseded  by  the  canon  law,  which,  as  we  have  seen,  ai 
the  time  of  the  colonization  of  America,  waji  in  this  respect  the  common  law  of 
Am.  Dbo.  Vox..  XXZn~19 


* 
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ChiistendoiiL  Bat  whatever  may  have  been  the  sourcea  of  antboritj,  we  find 
in  the  United  States  the  following  definitions  pioponnded:  1.  That  which 
has  jnst  been  stated,  that  adultery  consists  in  the  sexual  connection  between 
a  nmn  and  a  woman,  of  whom  one  is  lawfully  married  to  a  third  person.  In 
■ach  case  both  participants  are  guilty  of  adultery:  Weathcrby  v.  StfUe,  43 
Me.  258;  State  v.  Ilinton,  6  Ala.  864;  Stats  v.  Wiljson,  22  Iowa,  394.  2.  That 
it  consists  in  sexual  connection  by  a  married  person  with.one  who  is  not 
such  married  person's  husband  or  wife:  Commonwealth  v.  Liberty,  6  Qratt. 
672;  Cook  v.  StaU,  11  Qa.  53;  Miner  v.  State,  58  HI.  59.  3.  That  it  consists 
in  sexual  intercourse  with  a  married  woman  by  one  not  her  husband,  in 
which  case  both  the  nuuried  woman  and  her  paramour  are  guilty;  this  being 
the  view  of  the  Roman  law:  State  v.  WaUaee,  9  N.  H.  515;  State  v.  Arm- 
ttrong,  4  Minn.  335;  State  v.  Pearee,  2  Blackf.  318.  The  reason  resorted  to 
in  this  line  of  cases  is  that  of  the  old  Roman  jurists,  that  the  offanse  is  in 
part  the  interference  with  the  husband's  and  father's  autocracy,  and  in  part 
the  pollution  of  the  channel  of  descent:"  2  Whart.  Crim.  L.,  8th  ed.,  sec 
1720;  see  State  v.  Lash,  poet. 


Commonwealth,  by  the  Bake  GommebsionebBi  v. 
Fabmebs'  and  Mechanics'  Bane. 

[21  PlOKBBDia,  642.] 

Bank  Commissioksbs. — Statute  1838,  c.  14,  which  provides  that  bank  com- 
missioners shall  be  appointed  by  the  governor,  that  they  shall  visit  the 
banks  and  shall  have  free  access  to  their  vaults,  books,  and  papers,  and 
shall  make  all  such  inquiries  as  may  be  necessary  to  ascertain  the  oonditioii 
of  the  banks,  and  their  ability  to  fulfill  their  eugagements,  and  whether 
they  have  complied  with  the  provisions  of  law,  and  may  summon  and  ex- 
amine under  oath,  the  officers  and  agents  of  the  banks,  in  relation  to  the 
transactions,  and  condition  of  the  bank,  and  that  an  officer  or  agent  who 
shall  refuse  ''without  justifiable  cause,"  to  appear  and  testify  when 
thereto  required,  shall  be  subject  to  fine  and  imprisonment;  and  if  upon 
an  examination  of  any  bank  they  shall  be  of  opinion  that  it  is  insolvent, 
or  that  its  condition  is  such  as  to  render  its  further  progress  hazardoos 
to  the  public,  and  that  it  has  exceeded  its  powers  or  has  failed  to  comply 
with  all  the  rules,  restrictions,  and  conditions  provided  by  law,  they  may 
apply  to  a  justice  of  the  supreme  judicial  court,  to  issue  an  injunction  to  re- 
strain such  corporation,  in  whole  or  in  part,  from  further  proceeding  with 
its  business,  until  a  hearing  of  the  corporation  can  be  had,  and  the  justice 
shall  forthwith  issue  such  process,  and  after  a  full  hearing  of  the  corpo- 
ration upon  the  matters  aforesaid,  may  dissolve  or  modify  the  injunction 
or  make  it  perpetual,  and,  at  his  discretion,  appoint  a  receiver,  is  not 
unconstltutioDaL 

8uCH  Statute  is  not  UKOOKSTrruTiONAL  because  it  usurps  judicial  power 
in  requiring  the  justice,  in  the  first  instance,  on  the  complaint  of  the 
bank  commissioners,  without  the  hearing  of  evidence  to  satisfy  his  mind, 
to  issue  an  injunction;  because  it  in  efiect  declares  that  the  representa- 
tions of  such  commissioners  made  upon  such  examination,  and  of  such 
facts,  shall  Y)e  prima  facie  evidence  that  the  bank  is  acting  unlawfully » 
and  its  further  operations  will  be  dangerous  to  the  community. 
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Such  Exfbiseiitations  Made  by  such  OmcEBa  in  the  manner  provided 
by  sach  statute,  are  entitled  to  fally  as  much  credit  as  an  affidavit  would 
be,  for  the  purpose  of  obtaining  an  attachment  on  mesne  process  or  a 
deilrinffcu^  or  a  sequestration. 

8uGH  JnsTics  IN  THB  IssuANCB  of  the  preliminary  injunction  required  by 
such  statute,  exercises  judicial  powers  in  determining  that  the  complain- 
ants are  the  bank  commissioners;  that  they  have  examined  the  bank 
complained  against  in  the  manner  required;  that  it  is  insolvent,  or  that 
its  further  proceeding  is  dangerous  to  the  public;  and  that  the  applica* 
cation  is  made  in  the  form  required. 

A  JuDiGUX  DiSGKETiON  IB  ALSO  EzxBCiSED  by  the  justice  in  determining 
upon  the  complaint  of  the  commissioners,  to  what  extent  the  preliminary 
injunction  shall  go;  whether  to  entirely  or  only  i>artly  suspend  the  op- 
erations of  the  bank. 

Such  Statuti  is  not  Ofkn  to  the  objection  that  it  compels  the  officers  and 
agents  of  a  bank  to  furnish  evidence  which  may  criminate  themselves, 
because  it  only  allows  a  penalty  to  be  imposed  upon  those  who,  **  with- 
out justifiable  cause,"  shall  refuse  to  appear  and  testify;  and  if  they 
should  refuse  to  testify  because  their  evidence  would  criminate  them- 
selves, that  would  be  a  justifiable  cause,  and  consequently  no  penalty 
could  be  imposed. 

Thb  Obuoation  of  ant  Contract  is  not  impaired  by  such  statute  because 
it  suspends  the  proceedings  of  a  bank  by  an  injunction,  and  thereby 
diminishes  the  period  for  which  the  bank  Ib  by  its  charter  empowered  to 
act  as  a  ooporation;  because  if  a  bank  violates  its  charter  or  the  law, 
there  must  be  some  mode  prescribed  by  judicial  inquiry  into  the  fact, 
and  for  giving  redress  to  parties  who  have  suffered  thereby;  and  an  in- 
junction is  not  an  arbitrary  suspension  of  the  corporate  powers  of  the 
bank,  but  a  species  of  compulsory  process,  analogous  to  the  constant 
course  of  action  in  similar  cases,  designed  to  take  the  subject  of  contro- 
versy into  the  custody  of  the  law,  during  the  inquiiy,  to  prevent  fur- 
ther progress  in  a  course  thus  shown  to  be  mischievous  and  dangerous^ 
and  to  secure  the  means  of  affording  redress  to  the  sufferers,  in  case  the 
charges  are  found  true. 

BcoB  Injunction  is  not  tsi  Adjudication  of  a  Fobfeitub^  nor  is  it  an 
entire  suspension  of  the  corporate  functions  of  the  bank,  but  only  an  in- 
considerable interruption,  and  therefore  is  not  in  any  just  sense  a  dim- 
inution of  the  time  for  which  the  charter  of  the  bank  was  granted. 

Bill  in  equity  by  Waldo  Flint,  Julius  Rockwell,  and  Jonathan 
Shove,  as  bank  commissioners.  It  alleged  that  upon  an  examin- 
ation of  the  Farmers'  and  Mechanics'  bank  in  Adams  South 
Village,  they  are  all  of  the  opinion  that  the  condition  of  the 
bank  is  sach  as  to  render  its  farther  progress  hazardous  to  the 
pablic,  and  that  it  has  exceeded  its  powers,  and  has  failed  to 
comply  with  all  the  rales,  restrictions,  and  conditions  provided 
by  law  in  the  following  particulars,  to  wit:  That  it  went  into 
operation  before  one  half,  at  least,  of  its  capital  stock  had  been 
paid  in  gold  and  silver  money,  etc. ;  that  the  whole  of  the  capi- 
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tal  stock  was  not  paid  within  the  time  limited  therefor  in  the 
act  of  incorporation,  and  the  additional  act  of  1837,  c.  108; 
that  loans  were  made  to  certain  supposed  stockholders,  oefora 
the  full  amount  of  their  respectiye  shares  had  been  paid;  and 
that  a  large  amount  of  the  capital  stock  was  sold  and  transferred 
before  the  whole  amount  thereof  had  been  paid  in;  wherefore 
the  commissioners  prayed  that  the  bank  be  enjoined  to  proceed 
no  further  in  the  business  for  which  its  act  of  incorporation  was 
granted,  and  that  a  receiver  may  be  appointed  to  take  possession 
of  all  the  property  of  the  corporation,  and  to  apply  the  same  in 
discharge  of  the  liabilities  of  the  corporation.  The  bill  was 
filed  in  the  clerk's  office  of  the  supreme  judicial  court  in  October, 
1838,  and  upon  application  to  one  of  the  justices  a  limited  in- 
junction was  granted  until  the  further  order  of  the  court  or  one 
of  the  justices,  and  a  time  was  fixed  for  hearing  the  defendants 
at  a  period  of  fourteen  days  from  the  time  of  granting  the  in- 
junction. The  answer  of  the  defendants  alleged  that  the  bank 
was  incorporated  under  the  statutes  of  1836,  c.  124,  on  the  first 
of  April,  1836,  and  that  the  act  under  which  the  plaintiffs 
claimed  their  authority  was  passed  in  1839:  Stat.  1839,  c.  14. 
That  the  latter  act  had  never  been  adopted,  accepted,  or  assented 
to  by  the  defendants,  and  that  it  was  not  intended  to  apply  to 
charters  and  banks  granted  and  created  before  its  passage.  It 
was  also  claimed  that  the  act  was  void  for  certain  reasons  which 
are  stated  in  the  opinion;  and  there  was  also  a  denial  that  the 
bank  had  exceeded  its  powers. 

Ghoate,  for  the  defendants,  moved  that  the  injunction  be  dis- 
solved because  the  legislature  had  no  authority  to  pass  the  stat. 
1838,  c.  14. 

G.  P.  Gurtis  and  B.  R.  Gurtia,  contra. 

By  Court,  Shaw,  C.  J.  This  is  a  very  important  case,  and  it 
has  demanded  and  received  the  early  attention  of  the  court.  The 
case  involves  the  construction  of  the  stat.  1838,  c.  14,  providing 
for  the  appointment  of  bank  commissioners,  prescribing  their 
duties,  and  making  various  provisions  for  proceedings,  in  rela- 
tion to  banks  which  have  failed  to  comply  with  the  provisions  of 
their  respective  charters,  or  which  are  supposed  to  be  insolvent, 
and  whose  further  proceedings  may  be  deemed  dangerous  to  the 
public. 

Before  considering  the  defendants'  answer  to  the  bill,  a  pre- 
liminary question  arose  of  so  much  importance,  that  it  was 
thought  advisable  to  bring  the  matter  before  the  full  court  aa 
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early  as  the  conTenience  of  the  court  wotild  admit,  and  with  that 
view,  precedence  was  given  it,  and  it  was  taken  up  on  the  first 
day  of  the  present  term.  The  defendants  contend,  that,  with- 
out regard  to  the  merits  of  the  bill  or  the  facts  stated  in  the 
answer,  they  have  a  right  to  have  this  injunction  immediately 
dissolved;  that  the  law  under  which  it  issued,  is  unconstitu- 
tional or  beyond  the  just  limits  of  legislative  power;  that  in  this 
respect  it  is  inoperative  and  void;  tiiat  the  injunction,  though 
required  by  the  statute,  was  improvidently  issued  and  without  war- 
rant of  law,  and  therefore  ought  now  to  be  dissolved.  If  the  law 
is  justly  open  to  the  objections  mentioned,  it  can  hardly  be  de- 
nied that  the  consequences  suggested  must  follow.  But  such  a 
legislstive  act  is  not  to  be  declared  inoperative  and  void,  as  not 
bdng  within  the  limits  of  legislative  authority,  unless  it  is  clearly 
shown  to  be  so. 

The  first  objection  is,  that  this  act  is  an  interference  of  the 
legislature,  and  an  assumption  of  judicial  x>ower,  because  it 
nAkes  it  the  duty  of  the  judge,  in  a  particular  case,  to  pei'form  a 
judicial  act,  that  of  issuing  an  injunction.  But  we  are  of  opinion, 
that  the  act  is  not  justly  open  to  objection  in  this  respect.  It 
does  not  direct  that  an  injunction  shall  be  issued  against  a  bank 
in  Adams;  it  provides  iiror^p'^ctively  by  a  general  law,  in  regard 
to  all  banks,  constituting  a  Urge  class  of  corporations,  that  in  a 
given  state  of  facts,  an  injunction  shall  issue,  to  continue  until 
a  hearing  can  be  had. 

But  it  is  regarded  as  a  restraint  upon  the  judicial  x>ower,  by 
requiring  an  injunction  to  be  issued  by  a  judge,  without  exer- 
cising a  judicial  power  in  deciding  ux)on  ttie  sufficiency  of  the 
proofs  offered.  In  order  to  decide  xipon  the  force  of  this  objec- 
tion, it  is  necessary  to  consider: 

1.  The  objects  which  the  legislature  had  in  view  in  the  adop- 
tion of  these  measures; 

2.  The  means  which  they  have  adopted  for  accomplishing 
those  objects;  and, 

3.  Whether  in  the  ends  prox)osed,  or  in  the  means  prescribed, 
the  legislature  have  transcended  the  powers  vested  in  them  by 
the  constitution,  or  exceeded  the  just  limits  of  legislative 
authority. 

The  manifest  object  which  the  legislature  had  in  view,  was  to 
provide  as  far  as  practicable  for  the  prevention  and  redress  of 
the  evils  and  mischiefs  both  to  the  public  and  to  individuals, 
proceeding  from  the  violations  of  their  charters  by  banks,  and 
from  their  insolvency.     The  object  was  to  prevent  their  becom- 
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ing  dangerous  to  the  public  by  their  mismanagement  and  breach 
of  the  laws;  and  to  provide  relief  for  their  creditors^  as  far  as 
possible^  when  they  have  become  insolyent.  When  it  is  con- 
sidered how  important  it  is  to  all  the  great  interests  of  the  com- 
munity, that  banks  should  be  managed  uprightly  and  with  in- 
tegrity, and  according  to  the  rules  of  law  prescribed  for  their 
regulation,  in  their  charters  and  by  general  laws,  and  how  un- 
portant  it  is  that  they  should  enjoy  the  confidence  of  the  com- 
mimity,  there  seems  to  be  no  doubt  that  the  objects  proposed  are 
proper  subjects  for  the  exercise  of  legislatiye  power. 

In  case,  therefore,  either  of  violation  of  charter,  or  of  insolv- 
ency, it  is  a  legitimate  exercise  of  legislative  power,  to  provide, 
first,  for  a  proper  and  effectual  mode  of  ascertaining  the  facts, 
by  a  judicial  investigation,  upon  which  the  supposed  delin- 
quency depends;  and  secondly,  for  securing  the  assets  of  the 
delinquent  institution  to  as  large  an  extent  as  possible,  in  order 
to  provide  for  a  payment  in  full  amongst  all  the  creditors,  or  if 
not  sufficient  for  that  purpose,  then  for  an  equal  distribution; 
and  if  there  is  a  surplus,  then  for  an  equal  distribution  amongst 
the  stockholders  and  others  interested. 

2.  Supposing  these  to  be  suitable  and  proper  objects  for 
the  exercise  of  legislative  power,  the  more  material  question  is, 
whether  the  means  provided  by.  this  statute  are  legitimate. 
Whenever  either  a  forfeiture  of  charter  or  insolvency  are  to  be 
inquired  into,  there  must  be  some  mode  of  judicial  proceeding, 
some  suit  must  be  instituted.  Such  mode  may  be  properly  di- 
rected by  law;  subject  only  to  the  conditions,  that  it  be  fair 
and  impartial,  calculated  to  secure  and  preserve  the  rights  of  all 
parties  to  be  affected  by  it.  It  is  desirable  that  it  should  be  aft 
nearly  conformable  as  conveniently  may  be,  to  the  course  of  ju- 
dicial proceedings  in  like  case. 

Such  a  suit  may  to  a  certain  extent  interfere  with  the  liberty 
of  action,  and  even  with  the  right  of  property,  of  such  institu- 
tion; but  this  can  not  be  considered  as  going  beyond  the  limits 
which  justice  requires,  and  which  the  law  in  like  cases  allows,  if 
it  extend  no  further  than  to  preserve  the  property  until  the  in- 
quiry can  be  had,  and  to  secure  it  for  a  distribution  amongst 
creditors,  stockholders,  and  others  entitled  to  it,  in  case  such 
should  be  the  final  judgment  upon  such  inquiry.  It  is  like  the 
case  of  an  attachment  on  mesne  process,  or  a  distringaSy  or  a 
sequestration,  where  the  property  is  taken  into  the  custody  of 
the  law  at  the  commencement  of  the  suit,  to  await  the  result,  or 
like  an  arrest  upon  a  capias  or  ne  exeat,  which  deprives  the  paity 
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in  the  first  instance  and  before  hearing,  of  his  perbonal  liberty, 
or  compels  him  to  give  security  for  his  appearance.  It  is  justified 
on  the  groilnd  that  without  it  justice  could  not  be  done,  and  the 
effect  of  a  judgment  might  be  eluded.  But  if  it  is  competent  for 
the  legislature  to  accomplish  these  objects,  by  any  mode  of  judicial 
proceeding,  it  may  as  well  be  done  in  the  form  of  a  bill  in  equity 
as  in  any  other.  It  seems  to  be  a  well-settlod  rule,  that  where 
the  legislature  have  the  power  to  provide  redress  for  either  a 
public  or  private  wrong,  the  remedy  or  mode  of  redress  is  wholly 
a  subject  of  legislative  discretion.  If  an  injunction  is  better 
adapted  to  accomplish  the  objects  prox)osed,  than  any  other  form 
of  judicial  process,  there  seems  no  reason  why  the  legislature 
should  not  have  -power  to  direct  it.  It  has  already  been  pro- 
vided for  in  the  case  of  waste,  where  it  may  issue  itt  once;  so  to 
prevent  a  nuisance,  where  the  mischief  to  be  done  would  be  irrep- 
arable. 

But  the  main  objection  is,  that  this  is  a  usurpation  of  judicial 
power,  because  it  requires  the  judge,  in  the  first  instance,  on  the 
complaint  of  the  bank  commissioners,  without  a  hearing  of  evi« 
dence  to  satisfy  his  own  mind,  to  issue  an  injunction. 

But  it  appears  to  us  that  this  is  not  a  just  view  of  this  act. 
The  act  first  provides  for  the  appointment  of  commissioners, 
who  are  to  be  sworn  to  the  faithful  performance  of  their  duty. 
It  provides  ample  means  for  enabling  them  to  conduct  their 
inquiries  into  the  condition  of  banks.     It  then  provides,  that 
if  xL-pon  examination  of  any  bank,  a  majority  of  the  commission- 
ers shall  be  of  opinion  that  the  same  is  insolvent,  or,  that  its 
condition  is  such  as  to  render  its  further  progress  hazardous  to 
the  public,  or  to  those  having  funds  in  its  custody,  and  also, 
that  it  has  exceeded  its  powers  or  has  failed  to  comply  with  all 
of  the  rules,  restrictions,  and  conditions  provided  by  law,  they 
may  apply  to  a  justice  of  this  court,  to  issue  an  injunction  to 
restrain  the  corporation,  in  whole  or  in  part,  from  further  pro- 
ceeding with  its  business,  until  a  hearing  of  the  corporation  can 
be  had,  and  the  justice  shall  forthwith  issue  such  process,  and 
after  a  full  hearing  of  the  corporation,  may  dissolve  or  modify  the 
injimction,  or  make  the  same  perpetual,  etc.     The  law  in  effect 
declares,  that  a  complaint  or  representation,  made  by  such 
officer,  upon  such  examination,  and  of  such  facts,  shall  be  deemed 
prima  facie  evidence  that  the  bank  is  acting  unlawfuiiy;  that  its 
further  operations  are  dangerous  to  the  community,  and  that  a 
case  has  occurred  in  which  it  is  proper  and  necessaiy,  fii'st,  to 
issue  process  to  call  on  the  bank  to  answer  to  the  complaint; 
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and  secondly,  to  secure  their  property  in  the  mean  time  from 
being  secreted,  or  withdrawn  and  appropriated  to  favored  cred- 
itors, instead  of  being  equally  distributed.  If  it  provided  that 
upon  similar  facts  being  shown  by  affidavit,  like  process  should 
issue,  as  attachment,  distringas,  or  sequestration,  it  would  hardly 
be  considered  obnoxious  to  the  objection  now  made.  Indeed 
an  injunction  is  often  issued  in  other  cases,  upon  affidavit  before 
hearing  or  notice.  But  such  a  complaint,  from  responsible 
officers,  is  fully  as  much  entitled  to  credit  as  an  affidavit.  It  is 
in  some  measure  like  an  inquisition,  somewhat  like  an  indict- 
ment, but  perhaps  still  more  like  an  information,  all  of  which 
are  known  forms  of  proceeding  to  put  a  party  on  trial. 

Again,  here  is  room  for  the  exercise  of  judicial  powers.     The 
judge  is  judicially  to  inquire  and  ascertain,  that  the  complain- 
ants are  such  bank  commissioners;  that  they  have  examined  the 
bank  complained  against,  in  the  manner  required  by  the  statute; 
that  they  have  come  to  the  opinion,  that  the  bank  is  insolvent, 
and  that  its  condition  is  such,  that  its  further  proceeding  is 
dangerous  to  the  public,  and  that  it  has  violated  its  charter, 
and  also,  that  they  have  made  application  in  such  form  and 
manner  as  the  law  requires.     There  is  also  room  for  the  exer- 
cise of  judicial  discretion,  in  determining  upon  the  complaint, 
to  what  extent  such  injunction  shall  go,  whether  to  prevent  their 
issuing  bills  only,  or  to  prevent  their  paying  bills,  or  deposits, 
or  other  debts;  in  short,  whether  it  shall  be  a  total  suspension 
of  all  their  operations,  or  a  slight  interference  with  them.     The 
injunction  is  to  be  adapted  to  the  case,  and  to  meet  the  mischief, 
whatever  it  may  be,  suggested  by  the  complaint.    Also  in  fixin^^ 
a  time,  at  which  the  hearing  shall  be  had  and  to  which  the  in- 
junction shall  be  continued.     We  are  satisfied  that  by  the  term 
"hearing"  in  this  part  of  the  statute,  is  to  be  understood  a 
summary  hearing,  before  a  single  judge,  and  upon  such  hearing 
he  may  dissolve,  continue,  or  modify  the  injunction,  in  such 
manner  as  the  proofs  offered  upon  such  hearing,  may  in  his 
judgment  require.     This  fixing  a  time  for  hearing  and  for  con- 
tinuing the  injunction  is  an  important  proceeding,  requiring  the 
exercise  of  a  sound  judgment  applied  to  a  complicated  state  of 
facts.     In  cases  where  the  banks  most  abound,  in  the  metropolis, 
and  where  a  judge  may  usually  be  found,  it  would  be  practi- 
cable to  have  a  hearing  almost  instanter;  in  other  cs^es,  a  longer 
time  would  be  necessary. 

3.  It  was  objected  that  this  act  is  unconstitutional  in  this,  that 
it  authorizes  a  mode  of  investigation  by  the  commissioners,  by 
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which  bank  directors  and  other  officers  may  be  called  xrpon  to 
make  answers  to  inquiries  which  may  criminate  themselyes,  and 
render  them  liable  to  penalties.  But  we  think  that  the  answer 
given  at  the  bar  is  decisive.  When  a  legislative  act  has  passed 
with  all  the  formalities,  required  by  the  constitution  to  give  it 
the  force  of  law,  it  is  to  be  presumed  to  be  the  exercise  of  a  con- 
stitutional authority,  unless  the  contrary  plainly  appears.  And, 
further,  if  it  does  appear,  that  in  some  particular  it  conflicts 
with  a  provision  of  the  constitution,  which  is  the  supreme  law, 
that  part  of  it  only  will  be  declared  by  the  judicial  department 
to  be  invalid  and  void,  which  is  thus  found  to  be  contrary  to 
the  constitution,  and  in  aU  other  respects,  the  act  will  be  con- 
sidered good  and  in  force. 

The  specific  objection  is,  that  by  the  constitution,  no  person 
is  bound  to  furnish  evidence,  which  may  render  him  liable  to  a 
criminal  prosecution;  but  by  the  act,  all  directors  and  other 
officers,  are  liable  to  be  put  to  interrogatories,  which  may  thus 
oblige  them  to  criminate  themselves.  To  this  there  are  several 
answers;  first,  taking  the  constitution  to  be  as  supposed,  then 
it  will  be  presumed  that  the  provision  was  to  be  taken  with  the 
implied  exception,  that  no  one  shall  be  obliged  to  eriminate  him- 
self. Again,  supposing  it  should  be  held  that  the  legislature 
intended  to  confer  a  power  on  the  commissioners  to  that  extent, 
the  statute  would  be  void  only  in  this  particular;  no  such  power 
would  be  conferred  by  the  form  of  words,  because  the  legisla- 
ture could  not  confer  it;  and  should  the  commissioners  attempt 
the  exercise  of  such  a  power,  those  only  who  suffer  by  it  will 
have  a  right  to  complain,  and  they  will  have  their  remedy.  In 
all  other  respects  the  act  will  be  valid. 

But  there  is  another  answer,  perhaps  equally  decisive.  The 
immunity  given  to  all  the  citizens  of  the  commonwealth,  by 
which  they  are  exempted  from  the  obligation  to  criminate  them- 
selves, is  a  privilege  which  each  individual  may  claim  for  him- 
self, or  may  waive,  as  he  pleases.  The  act  authorizes  the  com- 
missioners to  examine  under  oath  aU  directors,  officers,  and 
agents  of  banks.  It  may  be  presumed  that  in  most  cases,  such 
officers  and  agents  would  prefer  to  waive  their  privilege  and 
make  a  full  disclosure  of  all  the  facts  within  their  knowledge, 
rather  than  lie  under  the  suspicion,  which  their  declining  to  an- 
swer would  imply;  and  in  such  case,  there  is  no  reason  why  the 
commissioners,  and  through  them  the  public,  should  not  avail 
themselves  of  information  which  such  answers  voluntarily  given, 
would  afford.     But  after  all,  the  provision  of  the  act  seems 
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hardly  liable  to  ihe  objection  made  to  it.  It  authorizes  the 
commissioners  to  summon  and  examine  under  oath,  directors, 
officers,  agents,  and  other  persons,  and  it  imposes  a  penalty 
upon  those  who,  without  justifiable  cause,  shall  refuse  to  appear 
and  testify.  If  they  should  decline  to  testify  in  any  particular 
instance  for  a  justifiable  cause,  they  would  not  be  liable  for  the 
penalty.  And  to  decline  answering  in  a  case,  in  which  it  is  pro- 
Tided  by  the  constitution,  that  they  shall  not  be  held  to  answer, 
would  plainly  be  a  justifiable  cause. 

The  other  ground  of  objection  to  the  constitutionalify  of  this 
act  is,  that  it  impairs  the  obligation  of  a  contract. 

It  may  be  conceded  for  the  purposes  of  this  inquiry,  that  aa 
act  of  incorporation  is  to  be  construed  to  be  a  contract  between 
the  government  on  the  one  side,  and  those  who  accept  the  act  and 
become  a  corporation  and  their  successors  on  the  other  side; 
and  the  corporate  power  granted  can  not  be  revoked  or  annulled 
by  an  after  act  of  legislation,  unless  a  power  has  been  reserved 
for  that  purpose,  or  with  the  consent  of  the  corporation.  But 
in  applying  this  rule  practically,  it  is  necessary  to  consider  how 
far  and  to  what  subjects,  this  contract  extends.  It  is  clearly  a 
stipulation  OA  the  part  of  the  government,  that  the  corporation 
shall  be  and  continue  a  corporation,  for  an  indefinite  time,  or 
for  the  term  limited  in  the  act,  unless  sooner  forfeited  for  some 
cause  recognized  by  existing  laws  as  a  cause  of  forfeiture;  that 
their  constitution,  organization,  and  mode  of  action,  as  pre- 
scribed by  their  charter,  shall  not  be  annulled  or  changed  by 
the  legislature;  that  members  shall  not  be  added  or  removed; 
that  modes  of  election,  expulsion,  or  suspension  of  members, 
shall  not  be  altered;  and  that  whatever  belongs  to  their  organio 
constitution  and  action,  as  bodies  politic,  shall  continue  and  be 
determined  by  the  terms  of  the  charter.  In  addition  to  which, 
the  powers  specially  granted  to  them,  are  not  to  be  withdrawn 
or  diminished. 

But  such  immunities  and  privileges  do  not  exempt  corpora- 
tions from  the  operation  of  those  laws  made  for  the  general  reg- 
ulation and  government  of  the  citizens.  If  a  law  is  made  fixing 
the  rate  of  interest,  and  what  shall  be  deemed  usury,  and  its 
legal  consequences,  corporations  as  well  as  individuals  must 
conform  to  it.  So  as  to  the  manner  in  which  demands  shall  be 
made,  notices  given,  and  liabilities  of  promisors,  drawers,  and 
indorsers,  on  bills  and  notes,  determined.  Respecting  such 
cases,  there  would  probably  be  no  difference  of  opinion.  The 
great  difficulty  is,  in  a  complicated  case,  to  discriminate  betweea 
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regulations,  which  affect  corporations,  as  sach  corporations,  and 
Oiose  which  are  of  general  application. 

The  first  particular  exception  taken  to  this  act,  as  diminishing 
the  rights  of  corporations  as  such  and  thereby  impairing  the 
obligation  of  contracts,  is,  that  it  diminishes  the  time,  for  which, 
by  charter,  thej  were  emx>owered  to  act  as  a  corporation,  yiz. :  all 
the  time  until  1851;  that  granting  an  injunction,  before  a  hear- 
ing, which  maj  diminish  this  term  of  unrestricted  action,  because 
the  injunction  may  go  to  the  entire  suspension  of  their  corporate 
functions,  does  diminish  ihe  time  for  which  they  were  expressly 
authorized  to  act.  But  we  think  this  objection  is  not  well 
founded.  The  suspension  is  not  an  arbitrary  diminution  of  the 
period  of  their  organic  existence  as  a  corporation.  They  are 
incorporated  on  many  conditions,  some  express,  and  some  im- 
plied by  law.  The  most  obyious  one  is,  that  they  will  comply 
with  the  terms  of  their  charter,  one  of  which  is,  that  they  shall 
conduct  their  business  according  to  banking  principles  and  the 
rules  of  law.  As  they  may  Tiolate  the  provisions  of  their  char- 
ter and  incur  a  suspension  or  forfeiture,  there  must  be  some 
mode  prescribed  for  a  judicial  inquiry  into  the  fact,  whether 
they  have  so  violated  the  terms  of  iiieir  charter,  and  for  provid- 
ing redress  for  those  who  may  have  suffered  from  such  violation. 
The  violation  may  be  of  such  a  nature,  as  more  directly  to  affect 
the  rights  of  individuals,  who  may  have  their  remedies  by  suits 
at  law  or  in  equity,  as  the  case  requires;  and  they  may  obtain 
security  for  their  violated  rights,  by  attachment,  sequestration, 
or  such  other  process  as  the  law  furnishes,  either  before  or  after 
obtaining  judgment.  But  the  violation  may  be  of  such  a  nature  as 
to  affect  the  rights  of  great  numbers,  so  that  it  may  be  considered 
as  an  injtuy  to  the  community  at  large,  in  which  case  it  is  more 
consistent  with  public  safety  and  convenience,  and  entirely  conso- 
nant to  the  whole  course  of  the  administration  of  justice,  to 
institute  a  process,  in  the  name  and  under  the  authority  of  the 
government,  bound  as  it  is  to  provide  security  for  its  citizens. 

When  therefore  the  law  provides  for  the  commencement  of 
such  a  process,  upon  such  probable  grounds  as  shall  be  deemed 
8u£Scient  to  justify  a  well-founded  apprehension  of  misconduct, 
it  is  not  an  arbitrary  suspension  of  the  corporate  powers  of  the 
bank,  but  a  species  of  compulsory  process,  analogous  to  the  con- 
stant course  of  action  in  similar  cases,  designed  to  take  the  sub- 
ject of  controversy  into  the  custody  of  the  law,  during  the  in- 
quiry, to  prevent  further  progress  in  a  course  thus  probably 
shown  to  be  mischievous  and  dangerous,  and  to  secure  the  means 


300  CoHBiONWEALTH  u  F.  &  K  BANK  [Mass. 

of  affording  redress  to  the  sufferers,  in  case  the  misdemeanors 
alleged  shall  be  found  to  exist.  The  injunction  contemplated  is 
not  the  adjudication  of  a  forfeiture,  it  is  not  an  entire  suspen- 
sion of  the  corporate  fimctions  of  the  bank,  and  may  be  only  an 
inconsiderable  interruption,  and  therefore  is  not  in  any  just 
sense  a  diminution  of  the  time,  for  which  the  bank  was  granted. 

The  objection  assumes  only  a  slightly  modified  form,  when  it 
is  urged  that  the  bank  has  a  right  to  hold  its  charter,  until  a 
judicial  power  acting  judicially,  takes  away  the  chartered  rights. 
This  is  true;  but  an  injunction  before  hearing,  is  not  a  judgment 
of  forfeiture,  or  in  the  nature  of  such  a  judgment.  It  might  in- 
deed have  been  as  well  termed  a  prohibition,  a  sequestration,  or 
have  had  any  other  legal  designation.  It  is  as  in  the  case  of 
waste  and  nuisance,  to  prevent  mischief,  to  keep  the  matter 
in  statu  quo  until  a  hearing  can  be  had,  and  to  preserve  as  far  as 
possible  the  means  of  affording  redress  by  the  judgment  which 
may  be  afterwards  giyen. 

In  examining  a  great  question  of  corporate  rights  and  immu- 
nities, and  the  extent  of  the  legislative  power,  the  question  is, 
whether  in  any  form  the  legislature  can  exercise  the  power,  con- 
sistently with  the  provisions  of  the  charter  and  the  rights  of  the 
corporation,  whether  the  power  results  from  the  general  laws, 
or  from  particular  reservations  in  the  particular  charter  or  class 
of  charters  to  which  it  belongs.  If  the  power  exists,  the  mode 
of  exercising  it  may  be  such  as  the  legislature  may  direct.  The 
remedy,  therefore,  for  a  violation  of  duiy,  may  be  altered  and 
changed  by  legislative  provisions,  if  the  power  of  accomplishing 
the  same  objects  by  any  means,  is  within  the  legitimate  scope  of 
legislative  authority. 

The  court  are  of  opinion,  that  this  act,  in  the  particulars  stated, 
was  not  unconstitutional,  that  the  statute  under  which  the  in- 
junction issued,  had  the  authority  of  law,  that  the  injunction 
rightfully  issued,  and  that  the  defendants,  before  answer  or  sum- 
mary hearing  and  proofs  offered,  are  not  entitled  to  have  it  dis- 
solved. 


Cited  in  Kimball  v.  Mdrris^  2  Mete.  58a  See  Welh,  Fargo  d:  Co.  v.  CoU^ 
man,  53  CaL  416,  where  it  was  held  that  incorporated  commercial  banks  are 
liable  to  examination  by  the  bank  oommissioners  under  an  act  of  the  legisl^ 
tare  of  the  state  of  California,  |  used  March  90,  1878,  creating  a  board  of 
bank  commissioners,  etc. 
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MOOBE  V.  ViOK. 

[3  HOWABD,  746.] 

IfncAXB  nr  A  DxsD  OK  Weittbn  CoNTBACT  will  Dot  be  relieved  agidmii  on* 
leee  ezpren  proof  be  eddaoed  as  to  the  intentioii  of  the  partiea. 

OomrxTAHCB  or  a  Pabticulab  Tract  without  specification  of  quantity  does 
not  bind  the  Tender  to  a  wamnty  of  any  particnlar  number  of  acres, 
thoogh  there  may  have  been  an  expectation  in  both  parties  to  the  sale 
founded  on  documents  and  other  evidence  known  to  both,  that  the  tract 
contained  a  larger  quantity  than  it  actually  does* 

Bill  in  equity. 

OoaUer,  for  fhe  plaintiff. 

Bodley,  contra. 

By  Conrty  Pbat,  J.  This  is  an  appeal  from  the  saperior  court 
of  chancery.  The  appellant  proceeded  by  bill  against  the  ap- 
pellee in  the  conrt  below  in  which  he  alleges  that  the  ajypellant's 
intestate,  on  the  fiftti  of  April,  1824,  entered  into  an  agreement 
with  the  appellee,  as  follows:  "  That  the  said  Henry  W.  Yick, 
for,  and  in  consideration  of  the  som  of  eight  thousand  two 
hundred  dollars,  to  be  paid  as  follows,  to  wit:  two  thousand 
two  hundred  dollars,  on  the  first  day  of  January  next,  and  two 
Qiousand  annually  thereafter,  until  Qie  whole  is  paid,  hath  bar- 
gained and  sold  unto  the  said  Hughes,  the  whole  of  his  stock, 
except  six  breediug  sows,  and  the  following  described  lands, 
to  wit:  certificate  879,  for  fractional  section  No.  10,  T.  16,  B.  4 
B.,  in  the  district  of  land  offered  for  sale  at  Washington,  Mis- 
sissippi, containing  fire  hundred  and  seyenly-two  acres;  also 
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the  north-east  quarter^  No.  892,  of  section  17,  T.  16,  B.  4  E. ; 
and  the  west  half  of  the  same  section  in  the  district  aforesaid. 

*<  And  the  said  Hughes,  on  his  part,  covenants  and  agrees  to 
permit  the  milling  and  ginning  of  Willis  Yick  to  be  done  gratis 
for  the  crop  of  the  present  year;  and  the  said  Henry  W.  Yick, 
on  his  part,  covenants  and  agrees  to  finish  the  mill  and  gin,  and 
to  pay  two  thirds  of  all  necessary  repairs  during  the  present 
year,  and  to  collect  and  deliver  the  stock  aforesaid,  to  the  said 
Hughes;  and  ux)on  the  payment  of  the  first  mentioned  sum  of 
two  thousand  two  hundred  dollars,  to  deliver  entire  possession 
of  the  premises,  and  transfer  the  certificates  aforesaid,  to  said 
Hughes;  at  which  time  said  Hughes  is  to  secure  him  in  the 
payment  of  the  other  installments  by  deed,  in  trust  upon  the 
premises,  and  depositing  said  certificate  in  the  hands  of  a 
trustee,  with  full  power  to  sell  and  convey  the  same,  ux)on  fail- 
ure to  pay  any  one  installment,  at  thirty  days'  notice  thereof. 
Witness,  etc." 

He  further  alleges  that  the  quarter  and  half  section  mentioned 
in  said  contract  were  supposed  to  contain,  the  former,  one  hun- 
dred and  sixty,  and  the  latter,  three  hundred  and  twenty  acres, 
agreeably  to  the  act  of  congress  in  such  cases;  making  in  the 
whole  one  thousand  and  fifiy-two  acres.  He  also  alleges  that 
certificate  No.  892,  for  five  homdred  and  seventy-two  acres,  only 
contains,  according  to  a  recent  survey,  four  hundred  and  sixty- 
four  and  ninety-four  one  hundredths  acres,  that  the  half  section 
mentioned  in  said  contract,  which  ought,  according  to  law  and 
the  supposition  of  the  parties,  to  contain  three  hundred  and 
tweniy  acres,  does  in  fact  contain  two  hundred  and  seventy-two 
and  one  fourth  acres,  and  that  the  said  quarter  section,  in  the 
contract  mentioned,  which  was  supposed  by  the  parties  to  con- 
tain one  hundred  and  sixty  acres,  does  in  fact  contain  one  hun- 
dred and  seventy  and  sixteen  one  hundredths  acres;  and  that, 
therefore,  there  is  a  deficit  in  the  quantity  of  land  supposed  by 
the  parties  to  be  sold  and  purchased,  of  one  hundred  and  forty- 
six  acres. 

In  conclusion,  he  alleges,  from  information,  that  the  stock 
specified  in  the  said  contract,  was  never  delivered  by  the  said 
Yick  to  the  said  Hughes,  according  to  the  terms  thereof.  And 
prays  for  such  compensation  as  is  equitable  and  right  in  the 
premises;  and  such  other  and  further  relief,  etc. 

The  appellee,  in  his  answer,  admits  the  contract  as  set  forth  in 
the  bill;  but  denies  that  there  was  any  fraud  or  mistake  between 
the  parties  thereto  in  relation  to  the  sale  and  puzohase  of  the 
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land  which  was  in  part  the  subject  of  it.  He  forfher  states  that, 
according  to  the  terms  and  true  purpose  of  said  contract,  he  did 
assign  and  transfer  to  said  Hnghes,  the  certificates  therein  spec- 
ified, and  delivered  to  him  entire  possession  of  the  premises,  in 
faithful  execution  of  his  contract,  which  was  so  accepted  by  the 
said  Hughes.  He  admits,  from  information,  that  upon  a  re- 
surrey  of  the  lands  mentioned  in  said  certificates,  there  was  a 
deficit,  as  set  forth  in  the  bill.  And  in  conclusion  states  ex- 
pressly, in  answer  to  that  part  of  the  bill  relating  to  the  deUv- 
ery  of  the  stock,  that  the  same  was  delivered  to  the  said  Hughes 
in  pursuance  of  the  contract.  And  prays  to  be  discharged,  etc. 
The  decree  of  the  court  below  dismissed  the  bill  at  the  cost  of 
the  api)ellani 

Upon  this  statement  of  facts,  the  question  presented  is, 
whether  the  appellant  is  entitled  to  any  redress  for  the  defi- 
ciency in  the  quantity  of  land  specified  in  the  certificates  trans- 
ferred under  the  agreement? 

It  is  unquestionably  established  by  the  adjudged  cases,  and 
on  great  and  essential  grounds  of  justice,  that  relief  can  be  had 
against  a  deed  or  contract  in  writing,  founded  in  mistake  or 
fraud.  In  reference  to  mistakes  in  deeds  and  written  contracts, 
it  seems  to  be  well  established,  that  they  are  relievable  only  in 
those  cases  in  which  express  evidence  can  be  adduced  of  the  in- 
tention of  the  parties:  1  Fonbl.  117.  Mistakes  may  be  shown 
in  such  cases  by  parol  proof,  and  relief  granted  to  the  injured 
party,  whether  he  sets  it  up  afiBrmatively  by  bill,  or  as  a  defense. 

We  look  in  vain  in  this  record  for  anything  like  express  evi- 
dence of  mistake,  or  any  evidence  at  all  on  the  subject;  but  on 
the  contrary,  the  answer  positively  denies  the  fact.  The  appli- 
cation of  these  principles  of  law  to  the  case  here  presented, 
however,  is  not  more  decisive  of  the  appellant's  claim,  than  a 
fair  construction  of  the  contract  itself.  The  appellee  bargained 
and  sold  to  the  appellant  the  following  described  lands,  to  wit: 
certificate  No.  879  for  fractional  section  No.  10,  T.  16,  B.  4  E., 
in  the  district  of  land  ofiiered  for  sale  at  Washington,  Missis- 
sippi, containing  five  hundred  and  seveniy-two  acres,  also  the 
north  quarter  of  No.  892  of  section  17,  T.  16,  B.  4  E.,  and 
the  west  half  of  the  same  section  in  the  district  aforesaid. 

It  is  to  be  observed  that  the  title  to  these  lands  was  imperfect, 
and  the  description  without  any  specification  of  quantity.  The 
quantity  of  five  hundred  and  seventy-two  acres  mentioned  in 
the  contract  is  deemed  but  descriptive  of  the  certificate  in  con- 
nection with  which  it  is  mentioned;  and  it  is  believed  to  be  well 
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eetUed,  that  the  conveyance  of  a  particular  tract  vithout  a  spec- 
ification of  quantify,  does  not  bind  the  vendor  to  ivarrant  the 
particular  number  of  acres,  although  there  may  have  been  an 
expectation  in  both  parties,  founded  on  documents  and  other 
evidence  known  to  both,  that  the  number  of  acres  would  be 
greater  than  it  appears  to  be  before  a  subsequent  survey:  2 
Band.  61. 

The  lands  which  were  ultimately  to  be  secured  by  virtue  of 
the  certificates  assigned,  appear  to  be  the  only  lands  which,  in 
the  contemplation  of  either  party,  were  sold  or  purchased  under 
the  articles  of  agreement  set  forth.  This  view  of  the  contract  is 
fully  sustained  by  that  portion  of  it  which  prescribes  the  convey* 
ance.  It  will  be  observed  that  the  appellant  only  covenants  to 
deliver  entire  possession  and  transfer  the  certificates  above  men- 
tioned; which  covenant  appears  long  since  to  have  been  fulfilled, 
and  the  transfer  accepted  by  the  appellant's  intestate.  And  even 
the  rule  under  which  the  appellant  claims,  that  when  land  is 
sold  as  for  a  certain  quantity,  a  court  of  equity  will  relieve  if  the 
quantity  be  deficient,  is  only  applicable  to  contracts  for  the  sale 
of  land  in  a  settted  country,  where  the  tities  are  complete,  the 
boundaries  determined,  and  the  real  quantity  known  or  capable 
of  being  ascertained  by  the  vendor:  12  Wheat.  574.' 

But  one  point  more  remains  to  be  disposed  of,  and  that  is 
relative  to  the  delivery  of  the  stock  mentioned  in  the  contract. 
The  appellant  has  wholly  failed  to  establish  the  non-delivery  as 
charged  in  the  bill.  The  delivery  is  expressly  asserted  by  the 
answer  and  established  by  the  testimony  in  the  case. 

We  are  therefore  of  opinion  that  the  decree  of  the  chancellor 
should  be  affirmed,  with  costs. 


WlLOOX  V.  MoNuTT. 

[2  HowABD,  776.] 

hmoBSER  RzsmiMO  in  the  Place  whebb  the  Note  is  Dishonored,  is  en* 
titled  to  personal  notice  of  the  dishonor,  or  in  case  he  is  temporuily 
absent,  to  have  the  notice  left  at  his  dwelling-house  or  place  of  business. 

Usage  of  the  Notaries  to  Notify  Resident  Indobsebs  through  the  post* 
office,  can  not  deprive  such  indoraer  of  his  right  to  perKmal  notice. 

AsstJMFsrr.     The  opinion  states  the  case. 
Harrison,  for  the  appellants. 
HoUy  contra. 

1.  Tiacker  ▼.  Cocke,  9.  Ihmlap  t.  Ihmk^ 
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By  Court,  Peat,  J.  This  was  an  action  of  tarespass  on  the 
case  in  the  court  below  against  the  appellee,  as  indorser  of  a 
promissory  note  for  thirteen  thousand  and  thirty-three  dollars, 
drawn  by  one  James  C.  Mitchell.  The  trial  was  had  upon  a 
plea  of  non  assumpsit,  and  a  verdict  and  judgment  for  the  de- 
fendant.   From  which  the  plaintiffs  have  appealed  to  this  court. 

TJie  errors  assigned  are:  1.  The  court  below  erred  in  the  giv- 
ing of  the  introductions  asked  for  by  the  defendant;  2.  The 
court  erred  in  refusing  to  give  the  instructions  asked  for  by  the 
plaintiffs;  3.  The  court  erred  in  refusing  to  permit  the  witness, 
William  Everett,  to  answer  the  questions  as  put  to  him  by  the 
plaintiffs'  counsel;  4.  The  court  erred  in  excluding  from  the 
jury  all  the  evidence  offered  in  reference  to  the  established  cus- 
tom of  giving  the  indorsees  resident  in  Yicksburg  notice  of  non- 
payment and  protest. 

The  instructions  mentioned  in  the  first  assignment  of  error  are : 

1.  That  the  jury  must  disregard  all  the  statements  of  the 
different  witnesses  showing,  or  conducing  to  show,  the  existence 
of  any  custom  or  practice,  however  general,  of  giving  notice  of 
protest  through  the  Yicksburg  post-office  to  indorsers  resident 
in  Yicksburg. 

2.  That  if  the  jury  believe  the  note  sued  on  was,  on  the  twenty- 
fourth  day  of  January,  1837,  protested  at  the  Planters'  bank  in 
Yicksburg  for  non-payment,  and  that  defendant  was  then  a  resi- 
dent of  Yicksburg;  and  no  other  notice  of  said  protest  was  given 
to  him  than  by  a  letter  addressed  to  him  at  Yicksburg,  and 
placed  in  the  Yicksburg  post-office,  that  such  notice  is  insufficient 
to  chaige  him,  and  they  must  find  for  the  defendant. 

3.  That  if  they  believe  the  defendant  was,  at  the  time  of  the 
protest  of  the  note  sued  on,  a  resident  of  the  city  of  Yicksburg, 
having  a  dwelling-house  therein,  that  notice  of  said  protest  must 
have  been  given  to  him,  either  personally  or  by  notice  left  at  his 
dwelling-house  or  place  of  business  in  said  city;  and  that  no 
custom  which  may  have  obtained  among  the  notaries  of  Yicks- 
burg, of  giving  notice  to  indorsers  resident  therein  through  the 
post-office,  will  legalize  such  mode  of  giving  notice  or  charge 
the  defendant. 

We  have  no  doubt  of  the  correctness  of  these  several  charges. 
The  invariable  rule  is,  that  when  the  parties  reside  in  the  same 
city  or  place,  notice  of  the  dishonor  of  bill  or  notes  must  be 
personal,  or  something  tantamount,  such  as  leaving  it  at  the 
dwelling-house  or  place  of  business  of  the  party,  if  absent.  If 
the  party  to  be  served  with  a  notice,  resides  in  a  different  place 
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or  city,  then  the  notice  may  be  sent  through  the  post-office,  to 
the  post-office  nearest  the  party  entitled  to  notice.  It  wotild  be 
extremely  embarrassing  to  suffer  the  rule  to  fluctuate,  by  mak- 
ing exceptions  which  would  lead  to  uncertainty.  It  is  of  the 
utmost  imx>ortance  to  mercantile  transactions,  to  have  a  certain 
and  stable  rule  in  relation  to  notices:  20  Johns.  372.^  It  is  dan- 
gerous in  all  cases  to  disregard  the  well-settled  law  upon  this 
subject,  and  rely  upon  custom  and  usage;  because  no  usage  or 
custom  can  change  the  rule  here  laid  down,  unless  the  party  to 
be  affected  be  conusant  of  the  usage,  and  has  in  other  cases  con- 
formed to  it.    4  Mass.  252,  258;  •  Id.  157.» 

In  the  case  of  Blanchard  v.  EtUiardy  11  Mass.  88,  the  court 
say:  ''We  have  in  several  instances  recognized  the  usage  of 
banks  at  which  the  parties  have  been  accustomed  to  transact 
business,  not  as  forming  rules  for  our  decisions,  but  as  evidence 
of  the  assent  of  the  parties  to  such  usages,  and  of  their  waiving 
their  legal  claims."  This  position  could  by  no  means  authorize 
two  or  three  notaries  to  set  up  their  illegal  acts  in  giving  notice 
of  protested  notes  and  bills,  as  a  custom  or  usage,  which  is  to 
change  the  settled  law  upon  this  subject.  Even  if  such  usage 
had  legally  existed,  as  was  urged  by  the  counsel  for  the  plaintiff, 
it  could  not  from  the  case  above  cited,  have  affected  the  present 
appellee;  because  he  could  not  have  been  cognizant  of  an  usage 
which  did  not  exist  at  the  time  of  his  indorsement  of  the  note 
sued  on. 

The  instructions  to  the  jury  moved  by  the  counsel  for  the 
plaintiff,  and  the  rejection  of  which  is  assigned  as  the  second 
cause  of  error  are:  That  the  jury  miist  find  for  the  plaintiflw, 
provided  they  believe  from  the  evidence,  that  the  defendant  and 
his  family  were,  at  the  time  of  the  protest,  temporarily  absent 
from  their  residence  in  Yicksburg;  and  that  the  notary  gave  to 
the  defendant,  on  the  day  of  the  protest,  and  during  such  tem- 
poraiy  absence,  written  notice  of  such  protest,  by  means  of  such 
notice  being  deposited  in  the  Yicksburg  post-office,  directed  to 
hiTTi  at  Yicksburg.  These  instructions  were  properly  refused. 
The  notice  must  be  personal  in  such  a  case,  or  something  tanta- 
mount, such  as  leaving  it  at  the  dwelling-house  or  place  of  busi- 
ness of  the  person  temx>orarily  absent. 

As  to  the  fourth  error  assigned,  we  are  satisfied  that  the  court 
below  acted  correctly  in  arresting  the  testimony  of  Everett.  It 
was  only  tending  to  establish  a  custom  among  the  notaries  of 
Yicksburg,  which,  were  it  even  established,  could  not,  in  oar 

1.  Smtda  T.  Bank  of  fTKeo.  3.  Jima  r.  Fata,  8.  ChunMU  t.  SmUt. 
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judgment,  affect  the  role  of  law  we  have  before  reoognised.  No 
such  custom,  by  public  officers,  in  violation  of  law,  am  change, 
or  in  any  way  alTect  the  application  of  the  law  itself. 

The  judgment  of  the  court  below  must  be  affirmed,  with  costs* 


NoncB  THBOUOH  THB  PosT-omox  IS  MOT  SufFioimiT  to  ohaigo  a  reel* 
dent  indoraer,  where  no  ignoranoe  of  his  place  of  domicile,  nor  endeavor  to 
diacover  it  if  unknown,  ie  shown:  Miranda  v.  OUy  Bamkt  26  Am.  Dea  791. 


Hinds  v.  Bbazealle. 

p  HOWAXD.  887.] 

A  SzATB  wiUi  HOT  Botobob  CONTRACTS  Madx  elskwhboi  by  its  citizens, 
if  they  are  in  violation  and  fraud  of  its  laws. 

Whxrb  Onx  Lkaves  thb  Jusisdigtion  to  Pertorm  an  Act  FosniDDxir 
by  the  general  policy  and  by  the  laws  of  the  state,  and  immediately  after 
the  performance  retoms,  his  act  will  be  treated  as  nugatory  by  the  tri- 
bonals  of  his  state  whether  or  not  it  was  legal  where  performed. 

Bill  in  equity. 

Ifeiftimm  and  Clark,  for  the  appeUants. 

JBoU,  contra. 

By  Oourt,  Shabkbt,  0.  J.  The  complainants,  who  are  the  ap- 
pellees, claim  the  property  mentioned  in  the  bill  as  heirs  at  law 
of  Elisha  Biazealle.  The  allegations  in  the  bill  disclose  these 
tacba.  Elisha  Brazealle  left  this  state,  where  he  permanentlj  re- 
sided, some  time  in  the  year  1826,  and  took  with  him  to  the 
state  of  Ohio  a  negro  woman  and  her  son,  John  Miinroe  Bra- 
zealle, for  the  purpose  of  emancipating  them,  and  with  the  in- 
tention of  bringing  them  back  to  this  state.  That  he  accord- 
ingly executed  the  deed  of  /jnancipation  whilst  in  Ohio,  and 
returned  with  the  negroes  to  his  residence  in  Jefferson  county, 
where  he  continued  to  reside  until  his  death.  By  his  will  exe- 
cuted after  the  deed,  he  recited  the  fact  that  such  a  deed  had 
been  executed,  and  declared  his  intention  to  ratify  it,  and  de- 
vised his  property  to  the  said  John  Munroe,  acknowledging  him 
to  be  his  son.  His  executors  proved  the  will  and  took  charge 
of  the  estate,  and  have  continued  to  hold  it  and  receive  the 
profits.  The  complainants  claim  the  estate  on  the  ground,  that 
the  deed  of  emancipation  was  void  as  being  contrary  to  the  laws 
and  policy  of  this  state,  and  that  being  so,  the  said  John  Mun- 
roe is  still  a  slave  and  incapable  of  taking  by  devise,  or  holding 
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property.    The  respondents  demurred  to  the  bill,  which  was 
ovemiled  by  the  chancellor  and  this  appeal  taken. 

The  deed  of  emancipation  is  not  made  an  exhibit,  but  the  bill 
alleges  it  to  have  been  made  in  the  manner  and  for  the  purpose 
described,  and  it  is  referred  to  and  ratified  by  the  will.  The 
validity  of  this  deed  is  the  main  question  in  the  controversy. 

Upon  principles  of  national  comity,  contracts  are  to  be  con- 
strued according  to  the  laws  of  the  country  or  state  where  they 
are  made,  and  the  respective  rights  and  duties  of  parties  are  to 
be  defined  and  enforced  accordingly.  As  these  laws  derive  their 
force  entirely  from  comity,  they  are  not  to  be  adopted  to  the  ex- 
clusion of  state  laws,  by  which  the  great  and  fundamental  policy 
of  the  state  is  fixed  and  regulated.  And  hence  it  follows  that 
this  rule  is  subject  to  exceptions.  No  state  is  bound  to  recog- 
nize or  enforce  a  contract  made  elsewhere,  which  would  injure  the 
state  or  its  citizens,  or  which  would  exhibit  to  the  citizens  an  ex- 
ample pernicious  and  detestable:  Story  Conf.L.  203;  6  Mass.  358.^ 

If,  then,  exceptions  are  to  be  adopted,  with  reference  to  the 
contracts  made  in  good  faith,  how  more  forcibly  would  they  ap- 
ply to  contracts  made  with  a  view  to  evade  the  laws  of  this  state. 
It  is  a  settied  and  sound  principle  that  no  state  will  enforce  a 
contract  made  by  its  citizens  elsewhere,  in  violation  and  fraud 
of  its  laws:  Story  Conf.  L.  198. 

Let  us  apply  these  principles  to  the  deed  of  emancipation. 
To  give  it  validity  would  be,  in  the  first  place,  a  violation  of  the 
declared  policy,  and  contrary  to  a  positive  law  of  the  state. 
The  policy  of  a  state  is  indicated  by  the  general  course  of  legis- 
lation on  a  given  subject,  and  we  find  that  free  negroes  are 
deemed  o£Eensive,  because  they  are  not  permitted  to  emigrate  to, 
or  remain  in  the  state.  They  are  allowed  few  privileges,  and 
subject  to  heavy  penalties  for  offenses.  They  are  required  to 
leave  the  state  within  thirty  days  after  notice,  and  in  the  mean 
time  give  security  for  good  behavior,  and  those  of  them  who  can 
lawfully  remain,  must  register  and  carry  with  them  their  certifi- 
cates, or  they  may  be  committed  to  jail.  It  would  also  violate  a 
positive  law,  passed  by  the  legislature,  expressly  to  maintain  this 
settied  policy,  and  to  prevent  emancipation.  No  owner  can 
emancipate  his  slave,  but  by  a  deed  or  will  properly  attested,  or 
acknowledged  in  court,  and  proof  to  the  legislature,  that  such 
slave  has  performed  some  meritorious  act  for  the  benefit  of  the 
master,  or  some  distinguished  service  for  the  state;  and  the  deed 
or  will  can  have  no  validity  until  ratified  by  special  act  of  the 
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legislatiiTe.  It  is  believed  that  this  law  and  policy  are  too  essen- 
tially important  to  the  interests  of  our  citizens,  to  permit  them 
to  be  evaded. 

The  state  of  the  case  shows  conclusively,  that  the  contract  had 
its  origin  in  an  offense  against  moraliiy,  pernicious  and  detesta- 
ble as  an  example.  But  above  all,  it  seems  to  have  been  planned 
and  executed  with  a  £xed  design  to  evade  the  rigor  of  the  laws 
of  this  state.  The  acts  of  the  party  in  going  to  Ohio  with  the 
slaves,  and  there  executing  the  deed,  and  his  immediate  return 
with  them  to  this  state,  point  with  unerring  certainty  to  his  pur- 
pose and  object.  The  laws  of  this  state  can  not  be  thus  de- 
frauded of  their  operation  by  one  of  our  own  citizens.  If  we 
could  have  any  doubts  about  the  principle,  the  case  reported  in 
1  Bandolph,  15,  would  remove  them. 

And  we  think  the  validiiy  of  the  deed  must  depend  upon  the 
laws  of  this  state,  it  becomes  unnecessary  to  inquire  whether 
it  could  have  any  force  by  the  laws  of  Ohio.  If  it  were  even 
valid  there,  it  can  have  no  force  here.  The  consequence  is,  that 
the  negroes,  John  Munroe  and  his  mother,  are  still  slaves,  and 
a  part  of  the  estate  of  Misha  Brazealle.  They  have  not  ac- 
quired a  right  to  their  freedom  under  the  will;  for,  even  if  the 
clause  in  the  will  were  snfiioi.  :it  for  that  purpose,  their  emanci- 
pation has  not  been  consummated  by  an  act  of  the  legislature. 
John  Munioe  being  a  slave,  can  not  take  the  property  as  de- 
visee; and  I  apprehend  it  is  equally  clear,  that  it  can  not  be 
held  in  trust  for  him:  4  Desau.  266.'  Independent  of  the  prin- 
ciples laid  down  in  adjudicated  cases,  our  statute  law  prohibits 
slaves  from  owning  certain  kinds  of  property,  and  it  may  be  in- 
ferred that  the  legislature  supposed  they  were  extending  the  act 
as  far  as  it  could  be  necessary  to  exclude  them  from  owning  any 
property,  as  the  prohibition  includes  that  kind  of  property 
which  they  would  most  likely  be  permitted  to  own  without 
interruption,  to  wit,  hogs,  horses,  cattle,  etc.  They  can  not  be 
prohibited  from  holding  such  property  in  consequence  of  its  be- 
ing of  a  dangerous  or  offensive  character,  but  because  it  was 
deemed  impolitic  for  them  to  hold  property  of  any  description. 
It  follows,  therefore,  that  the  heirs  are  entitled  to  the  property. 

As  the  deed  was  void,  and  the  devisee  could  not  take  under 
the  will,  the  heirs  might,  perhaps,  have  had  a  remedy  at  law; 
but  as  an  account  must  be  taken  for  the  rents  and  profits,  and 
for  the  final  settlement  of  the  estate,  I  see  no  good  reason  why 
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they  should  be  sent  back  to  law.     The  lemedj  is,  doubtless, 
more  full  and  complete  than  it  could  be  at  law. 

The  decree  of  the  chancellor  oyerruling  the  demurrer  must  be 
afiSrmed,  and  the  cause  remanded  for  further  proceedings. 


No  jOouKTRY  WILL  ENit>BCE  A  Ck>NTRACT  Made  ELSEWHERE,  if  the  enforce- 
ment would  be  to  its  injury,  or  if  the  contract  is  of  a  kind  prohibited  by  the 
provisions  of  positive  law:  Saul  v.  His  Creditors,  16  Am.  Dec.  212  and  note» 
231;  Arayo  v.  Currell,  20  Id.  286. 


Wetherspoon  v.  Sprino, 

[3  HOWABD,  00.] 

LsvT  OF  A  Fderi  Facias  Followed  by  the  Taking  and  forfeiture  of  a 
forthcoming  bond  constitutes  full  satisfaction  of  the  judgment,  and 
therefore  a  second  execution  will  be  void. 

Ebbob  to  the  circuit  court  of  Franklin  county. 

Stuart,  for  the  plaintiff  in  error. 

By  Court,  Pbay,  J.  This  cause  came  up  from  the  circuit 
court  of  the  county  of  Franklin.  The  material  facts  of  the  case 
are  as  follows:  At  the  April  term  of  said  court,  in  the  jear  1833, 
the  defendant  in  error  obtained  a  judgment  against  the  plaintifi 
for  the  simi  of  two  hundred  and  forty-five  dollars  and  fifty-three 
and  one  fourth  cents.  On  the  twenty-third  of  August,  of  the 
same  year,  he  sued  out  a  writ  of  fieri  facias  upon  the  judgment 
so  rendered,  returnable  to  the  ensuing  term  of  October.  This 
writ  was  duly  levied  on  the  property  of  this  plaintiff,  a  forth- 
coming bond  taken  by  the  sheriff  and  forfeited. 

On  the  third  of  September,  1834,  a  second  writ  of  fieri  facias 
was  sued  upon  the  same  judgment,  which  was  also  levied  on  the 
property  of  the  plaintiff,  and  a  forthcoming  bond  taken.  At 
the  term  of  October,  in  the  same  year,  the  return  term  of  the 
last-mentioned  execution,  motion  was  made  to  quash  the  same, 
together  with  the  levy,  and  bond  made  and  taken  in  pursuance 
thereof  for  the  following  reason:  ''That  the  judgment  upon 
which  said  execution  was  awarded,  had  been  fully  satisfied  by 
the  levy  of  a  former  execution,  and  the  taking  and  forfeiture  of 
a  forthcoming  bond."  This  reason,  although  fully  established 
in  the  court  below,  was  deemed  insufficient  to  sustain  the  mo- 
tion, which  was  accordingly  overruled,  and  the  cause  brought 
to  this  court  by  writ  of  error. 

It  has  long  been  the  settled  law  of  this  court,  that  the  levy  of 
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a  writ  oifieri/acias  followed  by  the  taking  and  forfeiture  of  a 
forthcoming  bond,  is  a  full  satisfaction  of  the  judgment  upon 
which  the  execution  was  issued.  This  law  being  applied  to  the 
case  before  us,  it  will  appear  that  the  second  execution,  loyy, 
and  bond  were  absolutely  void. 

The  judgment  of  the  court  below  must,  therefore,  be  reversedy 
«nd  the  motion  to  quash  sustained. 


Doe  ex  dem.  Van  Campen  v.  Snyder. 

[3  HOWABD,  66.] 

Quashing  an  ExBcirrioN  will  not  Dbfeat  a  Sale  previously  made  nii« 

der  it. 
A  Shsritf  will  not  bs  Hsabd  to  Contradict  his  own  Retubn  npon 

an  execution,  though  the  suit  in  which  he  is  offered  for  that  purpose,  is 

one  between  third  parties. 
PimcHASER  OF  Lands  dndxr  Execution  Issued  upon  a  Satisfied  JuDCh 

uent  will  hold  the  same  if  nothing  of  record  showed  the  satisfaction; 

though  he  was  warned  at  the  time  of  the  sale  by  the  execution  defendant 

that  the  sale  was  illegal  and  void. 

Ejectment.  The  title  of  defendant  in  error  accrued  by  virtue 
of  a  purchase  at  a  sale  of  the  land  under  a  fieri  fadaa  issued 
against  William  Yannersen.  Subsequent  to  the  sale  the  "writ 
was  quashed.  Plaintiff  in  error,  upon  the  trial,  offered  to  prove 
this.  He  also  offered  to  prove  by  the  sheriff  that  at  the  time  of 
the  sale  the  execution  was  satisfied,  and  by  the  same  nvitness 
that  defendant  in  error  was  notified  by  Mr.  Yannersen  that  the 
sale  was  illegal  and  void,  after  the  property  was  bid  off  by  de- 
fendant, but  before  he  had  paid  anything  upon  his  bid.  The 
court,  however,  refused  to  admit  any  of  this  testimony. 

WM)er  and  Vannerson,  for  the  plaintiff. 

Winchester,  contra. 

By  Court,  Pray,  J.  We  have  no  hesitation  in  laying  down 
the  general  rule,  that  the  quashing  of  an  execution  can  not  de- 
feat a  sale  previously  made  in  pursuance  of  it.  In  a  case  of 
ejectment  by  the  purchaser  at  sheriff's  sale  against  the  defend- 
ant, in  execution,  reported  in  3  Wash.  C.  C.  546,^  it  was  held, 
that  the  latter  can  not  question  the  title;  for  the  sheriff  in  mak- 
ing sale  stands  in  the  situation  of  attorney  to  the  defendant. 
Even  when  a  judgment  has  been  reversed,  a  sale  of  goods  under 

1.  Cooper  T.  OalhraUk. 
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execution  before  reversal  shall  stand:  Com.,  tit.  Execution  (C. 
3),  560,  906;  2  Cro.  Jac.  46;*  Dyer,  363a. 

In  the  second  place,  we  regard  the  position  taken  as  clearly 
untenable.  It  is  in  fact  presenting  the  sheriff  as  a  witness  to 
impeach  his  own  return.  Even  if  the  judgment  had  been  paid 
as  alleged,  the  authorities  cited  at  bar  establish  the  position, 
t]iat  an  execution,  if  returned,  and  indorsed  unsatisfied,  though 
in  fact  paid,  an  alias  issuing  after  it,  is  regular:  Lwddington  y. 
Peck,  2  Conn.  700.  And  a  bona  fide  purchaser  of  lands  under 
an  execution  issued  upon  a  judgment,  which  had  been  i>aid,  but 
on-  which  no  satisfaction  had  been  entered  of  record,  nor  an 
execution  returned,  would  be  protected  in  his  purchase:  Saunders 
y.  Caldwell,^  1  Cow.  622. 

These  two  points  being  thus  settled,  we  deem  it  perfectly  im- 
material whether  Mr.  Yannersen  did  or  did  not  give  the  notice 
stated  in  the  bill  of  exceptions.  The  sale  being  a  good  one,  his 
notice  could  have  had  no  efl*ect  upon  it. 

The  opinion  of  the  court  below,  in  relation  to  the  matters  con- 
tained in  the  bill  of  exceptions  having  been  sustained  by  this 
court;  and  these  matters  being  all  that  could  have  been  uiged 
for  a  new  trial,  it  follows  as  a  necessary  consequence  that  we 
are  satisfied  that  the  court  below  was  right  in  refusing  it. 

The  judgment  below  must  be  afiSrmed  with  costs. 


QtTASHDro  Writ  ov  Execution,  Effect  of. — The  rule  that  reguUtes  the 
eflfects  thai  spring  from  the  quashing  of  an  execution,  seems  to  be  this,  that 
the  quashing  shall  not  operate  to  the  prejudice  of  innocent  third  parties,  hut 
as  to  the  plaintiff  in  execution,  shall  place  him  in  the  position  of  having 
caused  the  acts  done  under  the  execution  prior  to  the  quashing,  to  be  done 
without  warrant  of  law.  In  accordance  with  tliis  it  is  held  that  the  quashing 
of  the  writ  will  not  defeat  the  sale  previously  made  by  virtue  of  its  authority, 
if  the  purchaser  at  the  sale  was  a  third  party,  ignorant  and  innocent  of  the 
irregularity  that  has  caused  the  writ  to  be  quashed :  Chamliers  v.  Stone,  9  Ala. 
260;  Adamson  v.  Cummins,  10  Ark.  544;  Bumpaas  v.  JVebb,  3  Ala.  112;  Cox 
V.  Neliion,  I  Mon.  95;  S.  C,  15  Am.  Dec.  93;  Sdtobee  v.  Dedman,  2  Utt  IIG. 
And  if  the  party  moving  to  have  the  writ  quashed  desires  the  purchas<^  of  a 
third  party  thereunder  set  aside,  he  must  show  such  third  party  to  have 
occasioned  or  have  been  cognizant  of  the  irregularity  which  affords  ground 
of  attack  upon  the  writ:  Adamnon  v.  Cummins,  supra;  Chambers  v.  SUwe,  Id. 
As  to  the  plaintiff  in  execution,  the  case  is  different;  his  purchase  will  be 
vacated  by  the  quashing:  Sanders  v.  Uuddle,  2  Mon.  139;  and  also  the  serious 
consequence  follows  that  he  is  no  longer  protected  as  to  past  acts  done  under 
the  authority  of  the  writ,  and  is  liable  in  trespass  therefor:  Hayden  v.  Sked, 
11  Mass.  500;  Chapman  v.  Dyett,  11  Wend.  31;  S.  C,  25  Am.  Dec.  598;  Kerr 
v.  Mount,  28  K.  Y.  659.  The  preceding  remarks  of  course  do  not  in  any  way 
apply  to  the  cases  of  void  executions,  for  as  in  these  cases  a  purchaser,  however 

1.  Ooodjfert  v.  hue,  Gro.  Jac.  246.  2.  Jaekton  y.  CadwelL 
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innooent  he  may  be,  acquires  no  title,  the  quashing  of  the  writ  can  place  him 
in  no  better  position.  This  whole  mibject  is  treated  of  ip  the  note  to  Gox  ▼. 
Nelson,  15  Ami  Deo.  95. 

PuBCHASBR  UVDEK  Sahsitbd  Judokekt  will  take  a  good  or  bad  title,  where 
the  flatisfaction  does  not  appear  of  record,  jost  accordingly  as  he  had  or  had 
not  actual  notice  of  the  satisfaction:  Hqfman  v.  Strohedser,  potL  The  de- 
cided preponderance  of  anthority  supports  the  proposition  that  a  sale  under  a 
satisfied  judgment  is  absolutely  void,  no  matter  how  ignorant  or  innooent  the 
purchaser  may  be:  ¥nemuk  on  Judgments,  sec.  480l 
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Elliott  v.  Lease. 

[5  MnaouBi,  208.] 
AflKKOWLSDOMBMT  TO  RSMOVB  BaR  OF  THE  StATUTB  OF  LnfTFATIOini  miwt 

reoognize  the  original  existence  of  the  debt,  that  it  yet  remains  unpaid, 
and  must  have  been  made  within  the  period  of  limitation. 

AoKKOWLBDOMXNT  THAT  A  Debt  Exists  AND  IS  UNPAID,  made  after  the  orig- 
inal caoae  of  action  has  been  barred  by  the  statute  of  limitations,  is  th« 
basis  of  a  new  cause  of  action. 

What  Sufficient  Acknowledgment  that  a  Debt  is  Unpaid.— Where  a 
party  who  has  received  money  on  a  parol  contract  for  the  sale  of  lands, 
long  after  the  implied  assumpsit  arising  upon  the  payment  has  been  barred 
by  the  statute  of  limitations,  acknowledges  that  he  received  the  money, 
asserts  that  **he  never  denied  it,*'  that  "the  money  was  just,**  etc,  and 
expresses  his  willingness  to  make  a  deed  for  the  land  to  which  the  con- 
tract related,  the  recognition  that  the  debt  is  unpaid,  is  sufficient  to 
authorize  a  jury  in  finding  against  the  plea  of  the  statute  of  limitations. 

Assumpsit.     The  opinion  illustrates  the  case. 

Anderson,  for  the  appellant. 

Wriglii,  for  the  appellee. 

By  Court,  Edwards.  J.  This  was  an  action  of  assumpsit, 
brought  by  Leake  against  Elliott.  Pleas,  non  assumpsit  and 
statute  of  limitations,  and  issue  on  each.  Eighteen  or  twenty 
years  ago,  Elliott  and  Leake  resided  in  the  state  of  Kentucky; 
and  while  there,  and  about  that  time,  Elliott  sold  Leake  twenty 
acres  of  land  for  two  hundred  dollars.  The  contract  was  never 
reduced  to  writing.  Leake  paid  Elliott  the  two  hundred  dol- 
lars, the  price  of  the  land.  In  1834  Elliott  admitted  that  ho 
**  had  got  from  Leake  two  hundred  dollars,  for  land  in  Ken* 


April,  1838.]  Elliott  u  Leake.  315 

tacky,  and  that  he  had  never  denied  it."  "  That  he  had  got  two 
liundred  dollars  for  land  sold  to  Leake  in  Kentucky;  that  he  had 
never  denied  it  was  right. "  ' '  That  the  two  hundred  dollars  were 
just,  but  that  he  did  not  receive  the  ten  dollars.''  And  in  an- 
other conversation,  about  the  same  time,  Elliott  said  he  '^  had 
sold  to  Leake  twenty  acres  of  land,  in  Kentucky,  for  two  hun- 
dred dollars;  and  that  he  had  received  the  money." 

Elliott  said  he  was  willing  to  make  Leake  such  a  deed  as  he 
had.  That  he  had  got  from  Leake  two  hundred  dollars  in  con- 
sideration of  twenty  acres,  which  he  had  sold  to  Leake,  in  Ken- 
tacky,  eighteen  or  twenty  years  ago;  and  that  there  was  no  writ- 
ing between  them;  and  that  he  was  then  ready  to  make  Leake  a 
deed  for  said  land,  and  had  always  been  ready  to  do  so.  Leake 
said  he  would  take  a  general  warranty  deed.  Elliott  said  he 
would  make  him  such  a  deed  as  he  had.  The  law  of  Kentucky, 
on  the  subject  of  parol  contracts  as  to  land,  and  under  which 
this  contract  was  made,  was  introduced  and  read  in  evidence. 
By  this  law  it  is  declared  and  enacted,  that  parol  contracts,  as 
to  the  sale  of  laiids,  are  null  and  void.  Leake  had  verdict  and 
judgment.  Elliott  moved  for  a  new  trial,  and  the  court  over- 
ruled the  motion.  The  error  assigned  is  the  refusal  to  grant  a 
new  trial. 

It  is  insisted  by  Mr.  Anderson,  for  the  appellant,  that  it  is 
dear  from  the  evidence  that  the  demand  sued  on  originated  fif- 
teen or  sixteen  years  ago,  before  the  institution  of  this  suit. 
That  there  had  not  been,  within  ten  years  previous  to  the  insti- 
tution of  the  suit,  any  express  promise  to  pay  the  sum  demanded 
or  any  part  thereof;  and  that  there  has  been  no  direct  and  un- 
qualified admission  of  a  previous  subsisting  debt,  which  the  de- 
fendant is  liable  and  willing  to  pay.  In  support,  he  cites  several 
authorities,  and  among  others,  BeU  v.  Morrison,  1  Pet.  351. 

It  is  insisted  by  Mr.  Wright,  for  the  appellee,  that  certain  ac- 
knowledgments made  by  Elliott,  take  this  case  out  of  the  stat- 
ute of  limitations.  The  contract  of  sale  being  void,  Leake  could 
maintain  assumpsit  for  money  had  and  received;  and  if  brought 
-within  five  years,  all  the  evidence  requisite  to  obtain  judgment 
would  be  the  reception  of  the  money  on  a  parol  contract  for 
land.  The  law  will  imply  the  promise  to  pay.  This  action  is 
brought  after  five  years,  but  the  evidence  is  exactly  what  would 
have  sustained  the  action  within  the  period  of  limitation.  Does 
the  law  require  stronger  evidence  to  revive  an  obligation  than  it 
does  to  create  it?    Mr.  Wright  seems  to  think  not. 

It  may  not  require  stronger  evidence  to  revive  an  action  than 
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it  does  to  create  it,  but  it  certainly  requires  more  evidence.    The 
acknowledgment  of  the  receipt  of  money,  on  a  parol  contraei 
for  lands,  would  support  assumpsit  for  money  had  and  received, 
if  brought  within  the  period  of  limitation,  but  not  so  if  brought 
after  that  period.    The  law  would  presume  that  the  debt  had 
been  discharged,  and  tJ^e  defendant  would  not  be  required  to 
show  that  he  had  dischai*ged  the  debt.    To  make  a  case  that  can 
be  taken  out  of  the  statute,  there  must  be  an  original  debt  barred 
by  the  statute,  a  subsequent  acknowledgment  of  the  original 
debt  not  barred  by  the  statute,  and  an  acknowledgment  that  the 
debt  remains  unpaid.    The  acknowledgment  of  the  debt,  and 
that  it  remains  unpaid,  form  the  basis  for  a  new  action;  and  it  is 
upon  the  ground  that  a  new  cause  of  action  has  been  created 
that  these  cases  are  considered  out  of  the  operation  of  the  stat- 
ute.   It  iA  not  necessary  that  the  party  should  acknowledge  his 
willingness  to  pay  the  debt;  it  is  sufficient  that  he  acknowledged 
that  he  owed  the  debt,  and  that  it  remains  unpaid.    That  evi- 
dence which  will  create  an  obligation  will  revive  that  obligation, 
if  connected  with  evidence  that  the  obligation  has  not  been  dis- 
charged.   A  principal  ingredient  in  reviving  a  debt  barred  by  the 
statute,  is  the  evidence  tiiat  it  is  still  subsisting:  Bell  v.  Morri- 
mm,  and  the  cases  there  cited,  1  Pet.  351. 

In  this  case,  Elliott  received  from  Leake,  fifteen  or  twenty 
years  ago,  two  hundred  dollars,  for  no  consideration.  He  has 
acknowledged  the  receipt  of  the  said  two  hundred  dollars, 
within  the  last  five  years.  Here  are  two  of  the  requisites  neces- 
sary to  take  the  case  out  of  the  statute.  Does  the  third  exist? 
Has  he  acknowledged  that  the  two  hundred  dollars  remain  un- 
paid? Elliott  says  he  got  the  money,  and  **  had  never  denied 
it."  That  he  had  ''got  two  hundred  dollars,  and  had  never 
denied  it  was  right."  "That  the  two  hundred  dollars  were 
just,  but  that  he  had  never  received  the  ten  dollars.' '  Do  these 
expressions  show  that  the  two  himdred  dollars  remain  unpaid  ? 
They  were  used  by  Elliott  in  a  conversation,  in  which  he  ex« 
pressed  a  vnsh  to  settle  the  difficulty  between  himself  and  Leake, 
and  in  which  he  said  he  had  got  two  hundred  dollars  from 
Leake,  for  land  sold  in  Kentucky.  That  he  was  willing  to  make 
a  deed  for  the  land.  Leake  said  he  would  take  a  general  war- 
ranty deed.  Elliott  replied  he  would  make  him  a  deed,  such  a 
one  as  he  had.  ''  The  two  hundred  dollars  were  just,  but  he  had 
never  received  the  ten  dollars. "  Why  were  they  just  ?  Because 
he  had  received  them  and  gave  no  consideration  for  them.  To 
whom  were  they  just  ?    To  Leake,  because  he  had  received  them 
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from  Leake,  "  bat  lie  had  never  receiTed  the  ten  doILmi''  and 
therefore  the j  'weie  unjost.  I  am  not  veiy  well  satisfied  that  this 
eyidenoe  is  of  a  character  as  clear  and  conclusive  as  should  be 
reqnired  to  show  the  continued  liability  of  the  pariy;  yet  it  is 
far  from  being  clear  that  it  was  insufficient  to  justify  the  jury  in 
their  finding. 

The  court  committed  no  error,  then,  in  oyermling  the  motion 
for  a  new  trial.  The  judgment  should  be  affirmed;  and  the 
other  judges  concurring,  it  is  affirmed. 


An  Aoknowlidombnt  of  Ukpaxd  Indbbtsdnsss  will  take  the  cam  out  of 
the  statute  of  limitatioiis  without  its  being  requisite  that  there  should  have 
been  any  expression  of  willingness  to  remain  bound:  Carr  v.  Hurlbut,  41  Mo. 
268,  citing  the  principal  case.  That  from  such  an  acknowledgment  a  promise 
to  pay  will  be  implied:  See  8L  John  ▼.  Oarrow,  29  Am.  Dec  280,  and  note. 


[6  BInaouxx*  237.] 

Bur  Imstitotbd  bt  Pboctss  that  does  not  Run  in  thb  Namb  of  thx  Sxati 
may  be  dismissed  upon  motion  of  the  defendant,  though  prior  to  the 
motion  he  has  appeared  in  che  action  for  other  purposes;  and  though  the 
statute  authorizes  like  suits  to  be  instituted  ' '  either  by  voluntary  appear- 
ance and  agreement  of  the  parties  or  by  process." 

ScmE  FACIAS.    The  opinion  states  the  case. 

J,  Spaiding,  for  the  plaintiff. 

T.  PoUs,  contra. 

By  Court,  Edwaxcds,  J.  This  "was  a  snit  before  a  jnstioe  of  the 
peace  in  which  George  M.  Little  was  plaintiff,  and  James  M. 
Little  defendant,  commenced  upon  a  judgment  obtained  some 
years  before.  The  process  was  a  scire  facias,  running  in  the 
following  words:  ''State  of  Missouri,  county  of  St.  Louis,  ss. 
To  the  constable  of  St.  Ferdinand  township,  in  said  county, 
greeting.  Whereas,"  etc.  The  defendant  appeared  and  declared 
himself  ready  for  trial  before  the  justice,  and  a  jury  was  sworn 
and  found  a  verdict  for  defendant.  The  plaintiff  appealed  to 
the  circuit  court.  There  the  defendant  caused  the  witnesses 
which  he  had  had  subpoenaed  by  that  court  in  this  cause  to  be 
called,  and  upon  their  answering,  the  defendant,  by  his  counsel, 
remarked  that,  before  the  jury  was  sworn,  he  had  a  motion  to 
maike  in  the  cause;  and  thereupon  moved  the  court  to  dismiss  the 
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appeal,  upon  the  ground  that  the  process  was  insufficient,  not 
running  in  the  name  of  the  state,  and  not  in  conformity  nvith  the 
statute;  and  the  court  decided  that  said  process -was  irregular 
and  insufficient,  and  that  the  appeal  must  be  dismissed,  and 
thereupon  ^smissed  the  case. 

The  defendant  insists  that,  if  the  process  was  irregular  in  any 
respect,  such  defect  was  cured  hy  the  appearance  of  the  defend- 
ant, and  going  to  trial  on  the  merits;  and  refers  to  section  4, 
page  350,  revised  code  of  1835,  and  to  3  Mo.  369.  The  section  of 
law  referred  to,  provides  that'  '*  suits  may  be  instituted  before  a 
justice,  either  by  voliintary  appearance  and  agreement  of  the 
parties,  or  by  process."  In  this  case,  the  parties  have  chosen  to 
commence  by  process;  and  if  that  process  was  defective  in  devi- 
ating from  the  statute  law  only,  the  appearance  of  the  party  and 
going  to  trial  on  the  merits,  would  cure  those  defects;  and  to 
this  effect  was  the  decision  in  the  case  of  Bamett  and  Ivers  v. 
Lynch,  in  3  Mo.  369.  Li  that  case,  the  summons  required  the 
defendant  to  ''  appear  and  answer  Thomas  Bamett  and 


Ivers  ** — omitting  the  given  name  of  Ivers;  and  the  court  decided 
that  if  the  objection  could  have  been  raised  at  any  time,  it  was 
certainly  waived  by  the  repeated  appearance  of  the  defendant, 
and  the  proceedings  before  the  justice.  But  the  objection  here 
is  of  a  higher  character.  The  process  does  not  run  in  the  name 
of  the  state.  The  constitution  requires  that  '^  all  writs  and  pro- 
cess shall  run  in  the  name  of  the  state  of  Missouri."  The  writ 
commences,  "  State  of  Missouri,  county  of  St.  Louis,  ss."  These 
words  merely  fix  the  venue  of  the  action.  After  these  should 
follow,  ''State  of  Missouri,  to  the  constable  of  St.  Ferdinand 
township,  greetmg,"  etc.  As  the  process  does  not  run  in  the 
name  of  the  state,  the  appeal  from  the  justice  was  properly  dis- 
missed by  the  circuit  court. 

The  judgment  of  the  circuit  court  ought  therefore  to  be 
affirmed,  and  the  other  judges  concurring,  it  is  affirmed. 


In  PixUy  v.  WincHell,  17  Am.  Dec  525,  it  was  held  that  the  appeanmce  of 
the  defendant  would  not  be  set  aside,  thoagh  the  process  by  which  the  aotion 
was  instituted  was  absolutely  void,  for  by  his  appearance  he  wi  4  regnlarlj 
in  court,  whether  there  w\r  any  process  or  not. 
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Gbimblet  V.  Belet's  Adm^bb. 

[6  MiMOXTBZ,  280.] 

To  OoNHTiTUTK  A  Sealrd  INSTRUMENT  under  the  statute,  it  mart  ezpreis 
ill  its  body  that  it  is  sealed,  and  the  persons  executing  it  mart  affix 
sorawlfl  by  way  of  seals. 

A  Flourish  in  Continuation  of  the  last  letter  of  a  name  upon  the  affixing 
of  a  signature,  is  not  such  a  scrawl  as  will  constitute  a  seal,  where  it  is 
not  made  by  way  of  seal,  though  the  instrument  to  which  the  signature 
is  affixed  expresses  on  its  face  that  it  is  sealed. 

Debt  on  bond.    The  opinion  states  the  case. 
J,  Spalding i  for  the  plaintiff  in  error. 
J.  B.  Bowlin,  contra. 

By  Court,  Edwabdb,  J.  The  administrators  of  Bilej  sued 
Grimsley,  Fleischman,  and  Thompson,  in  the  St.  Louis  circuit 
court,  upon  an  alleged  sealed  instrument.  Grimslej  pleaded: 
1.  That  the  supposed  "writing  obligatory  declared  on  was  not 
his  deed;  2.  That  the  slaves  mentioned^  the  said  writing,  were 
never  delivered  and  used  under  and  in  virtue  of  said  writing  ob- 
ligatory; 3.  That  plaintiffs  were  not  administrators  of  said  Biley. 

To  the  second  plea  the  plaintiffs  demurred,  and  the  demurrer 
was  sustained.  On  the  trial  of  the  issues  on  the  two  other 
pleas,  there  was  a  finding  and  judgment  for  plaintiffs  below, 
and  Grimsley  moved  for  a  new  trial,  because  there  was  no  evi- 
dence that  either  of  said  defendants  sealed  the  supposed  obliga- 
tion sued  on,  and  the  court  overruled  the  motion;  to  which  de- 
cision of  the  court  the  defendant  excepted. 

The  bill  of  exceptions  states  that,  on  the  trial  of  this  case,  the 
plaintiff,  to  prove  his  case,  gave  in  evidence  the  following  paper: 

"  St.  Louis,  August  17,  1836.  Twelve  months  after  date,  we 
or  either  of  us  promise  to  pay  to  P.  McGovem  and  Hugh 
O'Neil,  administrators  of  Michael  Biley,  deceased,  the  full  and 
lawful  sum  of  one  hundred  and  sixty  dollars,  it  being  for  the 
hire  of  two  slaves,  named  Levi  and  George — ^that  is,  one  hun- 
dred and  thirty-two  dollars  for  Levi  and  thirty-six  dollars  for 
George,  for  twelve  months  from  this  date,  belonging  to  the 
estate  of  said  Biley;  and  we  and  each  of  us  further  bind  our- 
selves to  furnish  said  slaves  with  as  good  boarding,  clothing, 
and  medical  aid  as  is  usual  for  such  persons,  and  to  deliver  said 
slaves  at  the  expiration  of  said  term  to  the  aforesaid  administra- 
tors, in  the  dty  of  St.  Louis,  state  of  Missouri.  Witness,  our 
hands  and  seals  this  day  and  year  aforesaid.  Fleischman  & 
Thompson,  T.  Grimsley." 
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The  enoxB  assigned  are:  1.  That  the  court  admitted  improper 
eyidence;  2.  that  the  court  overruled  the  motion  for  a  new  trial. 

The  point  mainly  relied  on  by  the  plaintiff  in  error  is,  that  the 
instrument  offered  in  evidence  is  not  an  instrument  under  the 
seal,  and  was  therefore  improperly  admitted  in  evidence  in  this 
action.  By  sec.  3,  p.  118,  revised  code  of  1835,  it  is  provided 
that  *'  every  instrument  of  writing,  expressed  on  the  face  thereof 
to  be  sealed,  and  to  which  the  person  executing  the  same  shall 
affix  a  scrawl  by  way  of  seal,  shall  be  declared  and  adjudged  to 
be  sealed."  Under  this  law,  two  things  are  necessary  to  con- 
stitute an  instrument  a  sealed  instrument:  1.  It  must  be  ex- 
pressed on  the  face  thereof  to  be  sealed;  2.  The  person  execut- 
ing the  same  shall  affix  a  scrawl  by  way  of  seal.  The  instru- 
ment offered  in  evidence  here  has  but  one  of  those  requisites. 
It  is  expressed  on  the  face  of  it  to  be  a  sealed  instrument,  but 
the  person  executing  it  has  affixed  no  scrawl  by  way  of  seal.  A 
mere  flourish  of  the  pen,  in  continuation  of  the  last  letter  of  a 
man's  name  in  affixing  his  signature,  is  not  such  a  scrawl  as  will 
constitute  a  seal,  where  ft  is  not  made  by  way  of  seal. 

In  this  case  there  is  no  evidence  that  either  of  the  parties 
sealed  the  instrument  offered  in  support  of  the  action,  and  for 
this  reason  the  defendant's  motion  for  a  new  trial  should  have 
been  sustained;  and  the  circuit  court  erred  in  overruling  it. 
The  judgment  ought,  therefore,  to  be  reversed,  and  the  other 
judges  concurring,  it  is  reversed. 

To  Constitute  an  Instbumsnt  a  Sealed  Instrument  under  the  liia- 
eouri  statute,  it  must  express  on  its  face  that  it  is  sealed,  and  mnst  have  a 
scrawl  affixed  by  way  of  seal:  Moreau  v.  Deteliemendy,  41  Mo.  431;  State  v. 
Thompson^  49  Id.  188,  citing  the  principal  case.  To  a  like  effect  is  Walter 
V.  KeiU,  8  Id.  301. 

Where  a  written  contract  has  a  scroll  annexed  thereto  opposite  the  signa- 
ture, with  the  word  "  seal"  written  thereon,  but  the  scroU  is  not  recognized  in 
the  body  of  the  instrument  as  a  seal,  the  instrument  is  not  a  deed:  Cromwell 
V.  Tate,  30  Aul  Deo.  506. 


WiNELAND  V.  COONOB. 

[5  MZMOUBI,  296.] 

Judgment  of  a  Justice  mat  be  Filed  in  the  Clerk's  Ofkiob  so  as  to  era- 
ate  a  lien  uponthe  lands  of  the  judgment  debtor  at  any  time  after  it  has 
been  rendered,  but  the  lien  can  not  be  enforced  until  execution  against 
the  goods  has  been  returned  unsatisfied. 

Inxocbnt  Purchaser  from  a  Fraxtdulent.  Grantee,  paying  a  valuable  con- 
sideration, will  hold  the  property  against  the  creditors  of  the  fraaduleni 
grantor. 
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Ejbotusnt.     The  opinion  states  the  case. 
J.  Spalding,  for  the  plaintiff  in  error. 
H.  E.  Oamble,  contra. 

By  Court,  McGikk,  J.  Coonce  brought  an  action  of  ejectment 
against  Wineland  for  a  lot  of  ground  in  the  city  of  St.  Louis, 
in  the  circuit  court  of  St.  Louis  county.  Plea,  not  guilty.  The 
cause  was  tried  by  the  court  without  a  jury.  A  verdict  and  judg- 
ment were  given  for  the  plaintiff,  Coonce.  To  reverse  this  judg- 
ment the  cause  is  brought  here.  It  appears  by  the  record,  that 
some  time  before  the  thirteenth  of  July,  1829,  one  Molloy  was  in- 
debted to  Scott  &  Rule,  of  St.  Louis,  and  at  the  same  time  he 
was  indebted  to  one  Charles  Mullilrin ;  and  that,  also,  prior  to 
said  thirteenth  of  July,  1829,  he,  Molloy,  owned  the  lot  of  ground 
sued  for;  that  on  the  thirteenth  of  July,  Molloy,  to  defeat  and  de- 
fraud these  creditors,  made  a  deed  of  the  lot  to  one  McCaffery, 
who  took  the  same  with  like  knowledge  and  intent;  that  on  the 
twentieth  of  July,  this  deed  was  recorded.  On  the  sixth  of  August, 
1829'  Mullikin  commenced  suit  before  a  justice.  Scott  &  Bule 
commenced  suit  against  Molloy  before  a  justice  the  twenty-fifth  of 
September.  Mullikin  had  judgment  before  a  justice  the  fifteenth 
of  August.  Scott  &  Bule  had  judgment  before  a  justice  on  the 
twenty-sixth  of  October;  on  the  twenty-eighth  they  filed  their 
transcripts  in  the  clerk's  ofBice;  on  the  twenty-seventh  of  Oc- 
tober, Scott  &  Bule  took  execution  from  the  justice  against 
Molloy;  on  the  fourteenth  of  April,  1831,  an  execution  issued 
against  Molloy  from  the  clerk's  of&ce  on  the  justice's  judg- 
ment; it  was  levied  on  the  lot,  and  sold  to  Scott  &  Rule;  the 
sheriff  made  them  a  deed  the  eighteenth  of  August,  1831,  and 
they  recorded  the  same  the  twenty-fiifth  of  August,  1831; 
they  then  sold  to  Coonce.  From  the  judgment  of  Mullikin, 
rendered  before  the  justice  on  the  fifteenth  of  August,  1829, 
Molloy  appealed  to  the  circuit  court,  and  gave  McCaffery  as  se- 
curity; on  the  eighteenth  of  January,  1830,  judgment  on  the  ap- 
peal was  given  against  Molloy  and  McCaffery  in  this  circuit  court; 
execution  issued  against  them  on  the  fifth  of  March  from  the  circuit 
court,  and  ^vas  levied  on  the  lot,  and  sold  the  thirtieth  of  March, 
by  the  sheriff  to  Mullikin;  a  deed  was  made  by  the  sheriff  to  him 
that  day,  and  recorded  the  second  of  April,  1830;  then  Mullikin 
sold  to  Eeyte  the  first  of  April,  1830,  under  whom  Wineland 
claims.  With  regard  to  the  respective  dates  and  registry  of  the 
mesne  conveyances,  I  will  take  no  notice,  as  I  deem  it  immaterial. 

It  apx)ears  that  the  fact,  that  an  execution  had  been  issued  by 
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ihe  justice  and  retomed  nuUa  bona,  was  proved  by  the  produc- 
tion of  a  certified  copj  from  the  justice.  It  was  insisted  by  the 
counsel  that  this  could  not  be  done,  but  that  before  the  party 
can  file  his  judgment  in  the  clerk's  office,  he  must  wait  till  the 
justice  issues  an  execution,  and  till  the  same  is  returned  nulla 
bona;  then  he  can  take  a  transcript  of  the  whole  to  the  circuit 
court  and  have  his  lien  to  commence.  The  law  says  the  judg- 
ment of  the  justice  shall  be  a  lien  on  the  land  of  the  defendant 
from  the  time  of  filing  the  same  in  the  clerk's  office,  but  for- 
bids that  lien  to  be  enforced  by  execution  from  the  clerk's  office 
till  it  is  ascertained  the  goods  of  the  defendant  are  insufficient 
to  pay  the  debt.  What  the  evidence  shall  be  to  prove  the  fact, 
the  act  does  not  declare.  It  is  then  to  be  proved,  when  an  ac- 
tion arises  to  require  it,  by  legal  testimony.  By  our  law,  a 
certified  copy  from  the  justice  is  such  evidence:  See  revised 
code  of  1835,  p.  250,  sec.  4,  of  the  act  concerning  evidence. 

The  next  point  for  consideration  is,  whether  the  bona  fide 
purchaser  from  a  fraudulent  grantee,  for  a  valuable  considera* 
tion,  without  notice  of  the  fraud,  shall  hold  the  property  against 
the  creditors  of  the  fraudulent  grantor.  In  this  case,  Molloy 
being  indebted  to  both  Mullikin  and  Scott  &  Bule,  to  defeat 
them,  fraudulentiy  conveyed  to  McCaffeiy.  Neither  Scott  & 
Bule  nor  Mullikin  had  any  knowledge  of  this  fraud.  Then  they 
both  sued  Molloy  before  a  justice,  and  had  judgme&t;  from  the 
judgment  in  favor  of  Mullikin,  Molloy  appealed,  and  gave  this 
McCaffeiy  for  his  security,  and  the  circuit  court  gave  judgment 
against  both,  and  on  the  execution  the  sheriff  sold  the  lot  as 
ihe  lot  of  McCaffeiy  to  Mullikin.  This,  then,  is  still  the  same 
^^uestion.  What  would  the  law  be  in  case  McCaffery  had  sold 
it  himself  to  a  bona  fide  purchaser  for  value,  who  had  no  notice 
of  the  fraud  at  the  time  of  the  purchase  ? 

This  brings  up  the  consideration  of  the  statute  of  this  state  re- 
Bpecting  fraudulent  conveyances.  The  act  which  was  in  force  at 
the  time  this  transaction  took  place  is  to  be  found  in  the  revised 
code  of  1825,  p.  401;  by  the  second  section  of  which  it  is  de- 
clared that  "  eveiy  gift,  grant,  or  conveyance  of  land,  etc.,  made 
or  contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to  the 
intent,  or  for  the  purpose  of  delaying,  hindering,  or  defrauding 
creditors  of  their  just  and  lawful  actions,  suits,  debts,  etc.,  or 
to  deceive  those  who  shall  purchase  the  same,  shall  henceforth 
be  deemed  and  taken  (except  against  the  person  making  the 
same  and  his  representatives)  to  be  clearly  and  utterly  void." 

Upon  the  statute,  Mr.  Gamble,  of  counsel  for  Coonce,  con« 
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tends  that,  as  the  deed  is  utterly  Toid  as  to  all  the  creditors  of 
MoUoy,  the  first  person  who  sells  MoUo/s  right  by  execution, 
and  purchases  the  same,  has  the  clear  legal  right.  This  can  not 
be  true  according  to  the  proviso  of  the  act,  for  by  the  fourth 
section  of  the  act,  it  is  also  expressly  enacted  that  **  this  act 
shaU  not  extend  to  any  estate  or  interest  in  any  land,''  etc., 
which  shall  be  upon  Tiduable  consideration,  and  bona  fide  and 
lawfully  conyeyed  as  aforesaid,  nor  to  any  person  or  persons, 
body  politic  or  corporate,  who  may  be  subsequent  purchasers 
for  valuable  considerations,  without  notice.  This  proviso  fits 
the  veiy  case  at  bar.  What  was  Mullikin  but  a  subsequent 
purchaser  of  McCa£Eeiy's  right,  for  a  valuable  consideration, 
without  notice  ? 

The  act  does  not  say  what  sort  of  subsequent  purchaser  shall 
not  be  affected  by  it,  whether  a  subsequent  purchaser  of  the 
fraudulent  vendor  or  vendee,  but  must  apply  and  be  applied  to 
the  purchasers  of  the  vendee,  where  there  is  one,  rather  than 
to  the  purchasers  of  the  fraudulent  vendor,  after  he  has  already 
parted  with  all  his  interest,  for  the  act  declares  that  as  to  him 
his  titie  is  forever  gone,  unless  creditors  know  of  the  fraud  and 
pursue  it  in  time. 

But  on  this  point  we  are  not  without  light.  Our  statute  is, 
in  the  first  part,  a  copy  of  the  statute  of  13  Eliz.,  and  the  latter 
part,  regarding  subsequent  purchases,  is  a  copy  of  27  Eliz. 
These  statutes,  in  some  form  or  other,  with  their  proviso^  have 
been  before  the  English  and  American  courts,  in  at  least  tweniy 
instances,  and  the  decisions  have  been  uniformly,  that  a  person 
being  in  the  condition  Mullikin  was  when  he  purchased  the  lot, 
would  hold  it  against  the  world:  See  2  Sug.  198,  to  this 
point;  3  Bac.  Abr.  307,  308,  309,  and  the  division  thereon  poa- 
^m;  13  Johns.  471;^  18  Id.  616;'  6  Or.  133."  The  foregoing 
is  enough  to  settle  the  doctrine,  and  nothing  has  been  shown 
to  the  contrary. 

I  am  of  opinion  the  judge  erred  in  deciding  the  law  for 
Coonce.  The  judgment  of  that  court,  the  other  judges  concur- 
ring herein,  is  reversed  and  remanded  for  a  new  trial. 


Bona  Fidb  Pubgbasxb  from  a  fimadiilent  parchaMr,  wlthoat  notbe  of  th« 
inxid,  aeqniret  a  good  title:  Price  v.  Junking  80  Am.  Deo.  086,  and  note  in 
which  the  prior  decirions  are  ooUooted.    See  alK>  Hcifinan  v^  Strohecher,  potL 
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BoYER  V.  Williams. 

[5  MmouBi,  83S.] 

PiTBCHASEB  VBOM  THB  UNITED  STATES  OF  PUBLIC  Lanbs  aoqnires  title  to  the 
crops  growing  on  the  land  at  the  time  of  the  pnrchaae,  and  which  were 
planted  prior  thereto  by  other  j^ersons. 

Tboyer.     The  opinion  states  the  case. 
Cole,  for  the  plaintijQf  in  error. 
FnsseUy  contra. 

By  Court,  Edwabds,  J.  This  was  an  action  of  trover,  com- 
menced by  Williams  against  the  Bojers,  to  recover  damages  for 
the  conversion  of  a  crop  of  wheat.  The  Bojers  pleaded  not 
guilty,  and  Williams  joined  issue  on  this  plea.  Verdict  and 
judgment  for  Williams.  The  Boyers  moved  for  a  new  trial,  and 
the  court  overruled  the  motion.  On  the  trial,  Williams  proved 
that  in  August  or  September,  1836,  he  sowed  down  a  field  of 
wheat,  which  he  cut  in  July  following.  The  Boyers  forbade 
Williams  to  cut  the  wheat,  and  claimed  it  themselves,  and  after- 
wards took  it  off.  The  Boyers  then  gave  in  evidence  a  certificate 
of  the  receiver  of  the  land  office  at  St.  Louis,  dated  the  thir- 
teenth day  of  September,  1836,  for  eighty  acres  of  land,  includ- 
ing the  field  of  wheat  sowed  by  Williams  as  above  stated. 

The  defendants  moved  the  court  to  instruct  the  jury:  1.  That 
if  they  believed  from  the  evidence  that  the  defendants  entered 
the  land  with  the  United  States  in  September,  1836,  upon  which 
the  wheat  was  grown,  which  is  the  subject-matter  of  this  action, 
and  that  said  wheat  was  sown  by  plaintiff,  on  said  land,  in 
August  or  September,  1836,  who  cut  the  same  against  the  con- 
sent of  the  defendants,  then  the  plaintiff  can  not  recover  in  this 
action. 

2.  That  the  purchaser  of  land  from  the  United  States  acquires 
title  to  the  land  so  purchased,  and  to  eveiything  growing  at  the 
time  upon  the  land  so  purchased.  These  instructions  the  court 
refused,  and  the  defendants  excepted. 

The  errors  assigned  are :  1.  That  the  court  refused  the  instruc- 
tions asked;  and,  2.  That  the  court  overruled  the  motion  for  a 
new  trial. 

Li  refusing  the  instructions  asked  by  the  defendants,  the  court 
clearly  erred.  The  United  States  have  complete  title  to  the 
public  lands,  and  complete  title  to  everything  growing  on  the 
public  lands.  The  purchaser  of  land  from  the  United  States 
acquii*«3S  by  the  purchase  the  same  title  to  the  land,  and  to  every- 
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thing  growing  iq>on  Vbe  land,  which  the  United  States  had  be- 
foi^  the  sale.  The  doctrine  of  emblements  does  not  apply  here. 
To  entitle  the  pariy  to  emblements,  the  sowing  of  the  land  must 
baTe  been  legal.  The  court  erred  in  refusing  to  grant  a  new 
trial  also.  The  verdict  of  the  jury  was  against  tiie  law  and 
against  the  evidence. 

The  judgment  of  the  circuit  court  ought  therefore  to  be  re- 
versed, and  the  other  judges  concurring,  it  is  reversed. 


PuBCHASEB  VBOM  THB  GOVERNMENT  18  entitled  to  the  crops  which  wera 
{planted  prior  to  his  purchase,  though  the  person  by  whom  tiie  crops  were 
planted  had,  at  the  time  of  the  plaating,  a  right  of  pre-emption:  Ba$or  ▼• 
^tKitis,  30  Am.  Deo.  658. 


BowEB  V.  State. 

[5  Miasoimi,  364.] 

To  GoNsnTUTX  Mubdeb  in  the  Fitist  Degree,  the  killing  most  have 
been  done  with  intent  to  kill,  and  that  intent  mnst  have  been  formed 
prior  to  the  time  of  the  deed. 

Jury  Need  not  Give  same  Wsigbt  to  the  Different  Parts  of  the  con- 
fession of  a  prisoner,  and  may  even  totally  disregard  that  part  of  the 
confession  which  is  favorable  to  the  prisoner,  if  it  is  contrary  to  the  ex- 
perience of  mankind,  or  is  contradicted  by  other  evidence  stronger  than 
itself. 

iNniOTifEMT  for  murder.    The  opinion  states  the  case. 

Cole  and  Zetgler^  for  the  appellant. 

Brichey,  contra. 

By  Court,  MoGntK,  J.  At  the  April  term  of  the  circuit  court 
for  the  county  of  Ste.  Gtenevieve,  Bower  was  indicted  by  the 
grand  jury  of  that  couniy  for  the  murder  of  one  George  Thompson. 
The  trial  ^fas  had  at  the  said  term;  the  defendant  pleaded  not 
guilty,  and  a  jury  found  him  guilty  on  both  counts  in  the  in- 
dictment; both  are  alike,  except  one  is  in  the  common  law  form; 
the  other  is  in  the  common  law  form,  but  contains,  also,  certain 
words  in  a  late  statute  regarding  the  crime  of  murder.  The 
prisoner,  by  Messrs.  Cole,  Zeigler,  and  Bezier,  of  counsel, 
moved  in  arrest  of  judgment  and  for  a  new  trial,  which  were 
overruled,  and  the  court  gave  judgment  of  death  on  the  pris- 
oner, to  be  executed  on  the  ninth  day  of  June  ensuing.  The 
prisoner  has  brought  the  case  here  by  appeal.  Something  la 
said  in  the  record  about  wrong  instructions,  but  that  matter 
has  not  been  shown  at  the  bar,  nor  does  the  record  show  any« 
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thing  about  that  matter.  The  only  question  for  the  considera- 
tion of  the  court  is,  whether  or  not  the  circuit  court  erred  in 
refusing  a  new  trial  ?  The  question  has  not  been  argued  on  the 
motion  to  arrest  the  judgment,  nor  can  I  perceive  any  reason 
why  any  notice  should  be  taken  of  it. 

The  reasons  for  a  new  trial  are,  that  the  yerdict  is  against  law 
and  evidence,  that  it  is  against  the  weight  of  evidence.  The 
evidence  on  the  part  of  the  state  was  in  substance  as  follows: 
That  on  the  last  day  of  January,  1838,  the  prisoner  and  one 
Thompson,  or  rather  (to  use  the  words  of  the  witness),  that  the 
prisoner  and  a  young  man  staid  at  the  house  of  witness,  Mrs. 
Eoussiere,  all  night,  took  supper  and  breakfast,  and  left  her 
house  after  breakfast  for  Ste.  Crenevieve.  The  witness  lives 
about  five  miles  on  the  road  from  St.  Genevieve  to  St.  Louis; 
both  had  blue  roundabouts;  prisoner  had  on  black  pantalooim; 
does  not  recollect  the  color  of  the  pantaloons  of  the  other  per- 
son; prisoner  had  on  a  white  hat  with  a  black  ribbon  round  it; 
the  other  man  had  on  an  old  fur  cap;  when  they  left  her  house  in 
the  morning,  prisoner  picked  up  or  had  a  large  stick  in  his 
hand.  The  hat  produced  in  court,  witness  says,  is  the  hat  pris- 
oner had  on  when  at  her  house.  The  witness  identifies  the  cap 
brought  in  court  which  the  other  person  had  on  when  at  her 
house;  describes  the  buttons  of  the  coat  of  the  other  person  aa 
being  yellow  in  the  middle,  and  black  round  the  rim,  and  saya 
those  E^iown  in  court  are  the  same.  These  persons  came  to  her 
house  after  dark;  had  but  littie  to  say;  prisoner  never  spoke  to 
the  other  man  that  evening;  is  a  German,  and  speaks  but  littl& 
English;  both  slept  in  the  same  bed;  next  morning  the  prisoner 
spoke  of  his  sore  toes;  that  the  two  apx>eared  friendly  in  the 
morning;  the  prisoner  paid  fifiy  cents  for  his  bill,  said  it  waa 
all  the  money  he  had,  and  the  deceased  said  to  prisoner,  **  John,, 
we  have  to  pay  the  woman  seveniy-f our  cents  for  our  lodging 
and  eating,"  which  was  paid.  The  deceased  was  a  young  man, 
had  no  beard,  pale  complexion,  about  sixteen  or  seventeen  years 
of  age,  his  hair  was  a  littie  reddish.  The  witness  saw  a  corpse  eight 
days  thereafter  which  had  hair  of  the  same  color  as  the  person 
at  her  house,  and  did  not  recognize  him  by  anything  else. 
Louis  Boussiere,  a  boy,  and  son  of  the  last  witness,  says  pris- 
soner  and  a  young  man,  an  American,  came  to  his  mother's,, 
herein  as  stated  above,  and  next  morning  when  they  went  away,, 
saw  the  prisoner  have  a  stick.  Saw  a  corpse  eight  days  after; 
that  the  corpse  he  saw  had  hair  the  same  color  as  the  prisoners 
companion;  that  he  knew  the  corpse  by  nothing  but  the  color 
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of  the  hair;  describes  the  buttons  as  described  by  his  mother; 
that  the  men  came  to  his  mother's  in  the  night,  and  left  next 
morning  after  breakfast. 

Felix  Dufour  says,  on  the  morning  of  the  first  of  February, 
he  went  from  Ste.  Qenevieve  with  his  cart  for  wood  on  the  road 
leading  from  Ste.  Genevieve  to  Potosi,  and  toward  St.  Louis; 
he  met  two  men  going  on  foot  towards  Ste.  Genevieye,  near  the 
forks  of  said  road,  and  about  two  miles  from  Ste.  Genevieve; 
the  witness  went  and  got  his  wood,  and  was  gone  from  that 
place  one  hour  and  a  half,  and  about  two  hundred  yards  from 
Hhfi  place  where  he  met  the  men,  he  saw  where  something  had 
been  dragged  across  the  road,  and  thought  it  was  a  deer;  that  he 
followed  the  trail  about  fifteen  or  twenty  steps  beyond  the  road^ 
and  found  the  dead  body  of  a  man  in  a  gully,  stripped  of  all  his 
clothes,  except  socks  and  shirt;  the  day  was  cold,  but  the  blood 
was  not  frozen;  thinks  the  hat  and  cap  in  court  are  the  same  the 
stranger  had  on;  the  stick  of  ash  shown  in  court  is  the  same  he 
saw  by  the  dead  body;  the  hat  shown  in  court  the  same  he  found 
by  the  dead  body;  says  he  did  not  recognize  the  dead  body. 

Heniy  Morris  says,  that  on  the  morning  of  the  first  of  Febru- 
uy,  he  met  two  strangers  on  the  road,  near  the  place,  or  about 
two  hundred  yards  from  the  place  where  he  found  the  dead  body, 
one  man  a  little  stouter  than  the  other;  the  largest  man  was 
walking  behind  the  other  with  a  stick  under  his  arm;  that  he 
came  back  with  Dufour  and  saw  a  trail  across  the  road;  supposed 
it  was  made  by  dragging  a  deer  across  the  road;  followed  Dufour 
and  found  a  dead  body  of  a  white  or  pale  complexion;  the  same 
was  naked,  except  socks  and  shirt,  and  was  covered  with  leaves; 
the  breast  was  blue  from  strokes,  and  the  skull  was  mashed  in; 
and  that  the  body  was  about  two  hundred  yards  from  the  place 
where  he  met  the  two  men;  that  he  did  not  recognize  the  dead 
body,  and  that  he  does  not  recognize  the  prisoner.  It  appears 
'  that  the  place  where  the  dead  body  was  found,  is  near  or  about 
two  miles  from  Ste.  Genevieve,  on  the  Potosi  and  St.  Louis  road, 
noar  the  forks;  and  that  Madame  Boussiere  lives  on  the  St.  Louis 
load,  about  three  miles  further  towards  St.  Louis. 

Louis  Boussiere  swears  he  went  out  to  cut  wood  on  the  road 
the  other  witnesses  speak  of,  on  the  first  of  February,  and  saw 
no  person  in  the  road;  came  back  with  them;  saw  a  small  dead 
man  in  the  gully  near  the  road. 

Pierre  Labourin  says  he  lives  eight  miles  from  Ste.  Genevieve, 
on  the  St.  Louis  road;  that  on  the  same  day  the  man  was  found 
dead  in  the  gully,  the  prisoner  came  to  his  house  about  twelve  or 
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one  o'clock,  and  took  dinner,  and  said  lie  was  going  to  Dr.  Eluke's; 
started  towards  Kluke's;  bad  on  a  little  cap  and  blue  round- 
about; said  be  was  a  blacksmitb;  tbe  cap  in  court  looks  like  the 
cap  prisoner  bad  on  at  bis  bouse,  if  not  tbe  same;  tbe  man's  pan- 
taloons were  black  and  torn;  tbe  man  was  lame. 

Jobn  Druiy,  a  witness,  says  tbat  on  tbe  same  day  tbe  man 
was  found  dead,  tbe  prisoner  came  to  bis  bouse  about  sundown, 
was  walking  and  was  lame,  and  ate  supper,  and  left  bis  bouse 
ill  about  balf  an  bour,  went  towards  Kluke's,  and  tbe  next 
morning  saw  same  man  coming  towards  town. 

James  Capon  says  tbat  on  Tuesday,  late  in  tbe  evening,  be  saw 
tbe  prisoner  one  balf  mile  from  Dr.  Eluke's;  be  asked  tbe  way 
to  Ste.  Genevieye;  was  in  company  witb  a  small,  spare-made  man, 
light  hair;  both  bad  blue  roundabouts  on;  tbe  prisoner  bad  on 
a  white  bat,  and  black  ribbon  on  it;  tbe  small  man  bad  light 
hair,  and  an  old  fur  cap;  the  witness  identifies  the  hat. 

Dr.  Eluke  says,  on  tbe  first  day  of  February,  tbe  prisoner 
came  to  bis  bouse  after  sundown,  stayed  all  night,  bad  a  sore 
toe,  appeared  lame,  was  distressed  and  scared,  witness  thought 
from  pain  and  lameness,  and  the  prisoner  looked  as  if  some- 
thing was  wrong,  and  did  not  sleep  tbat  night;  told  tbe  witness 
be  was  lost  all  day;  ate  breakfast,  and  started  back  towards  Ste. 
Genevieye;  the  witness  identifies  the  cap  in  court  to  be  the  same 
the  prisoner  bad  on  at  his  house. 

Austin  Follert  says,  that  on  Tuesday,  tbe  second  of  Februazy, 
at  two  o'clock,  tbe  prisoner  came  to  his  house;  that  he  lives  six 
miles  from  Ste.  Genevieve,  and  seven  from  Dr.  Kluke's,  and  one 
mile  from  tbe  Potosi  road;  the  prisoner  stayed  there  balf  an 
bour,  and  be  did  not  speak  to  him  at  all. 

Joseph  Bein  saw  tbe  prisoner  at  Follert's  at  two  o'clock;  the 
prisoner  told  him  be  came  from  St.  Louis;  told  the  witness  he 
stayed  in  tbe  woods  all  night  and  was  lost,  and  started  for  Ste. 
Genevieve. 

Martin  Zokest  says,  about  two  o'clock  on  the  second  day  of 
February,  the  prisoner  came  to  his  house,  said  bis  name  was 
John  Bower,  said  he  came  from  St.  Louis  and  was  going  in  tbe 
country;  tbe  prisoner  remained  at  his  bouse  eight  days,  when  he 
was  arrested  for  murder  by  tbe  sheriff  of  Ste.  Genevieve  county. 

Louis  Yan  Yoert  says,  he  bad  a  conversation  with  the  prisonei 
in  jail.  The  prisoner  said  be  came  from  St.  Louis  in  company 
witb  two  men,  and  that  they  pursued  their  road  together  as  far 
as  Herculaneum;  and  tbat  tbe  person  witb  him,  the  deceased, 
took  another  road  from  tbe  otbei*  person,  and  that  they  were  to 
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meet  again  at  a  cross-road  near  Ste.  Geneyieve,  about  two  miles 
from  town;  that  the  prisoner  described  the  road  or  place  of 
meeting  to  witness,  and  said  he  knew  it  because  he  had  traveled 
that  road  before;  that  when  the  prisoner  and  the  deceased  got 
to  the  road  or  place  of.  meeting,  they  stopped  a  short  time  and 
saw  their  companion  coming  down  the  road;  that  after  a  little 
conversation,  they  commenced  quarreling;  that  after  the  de- 
ceased and  the  other  man  had  quarreled  a  little  while,  they  be- 
gan to  scuffle  and  fight;  the  other  man.took  the  club  the  prisoner 
had  in  his  hand,  and  knocked  the  deceased  down;  and  after  the 
other  man  had  knocked  the  deceased  down,  this  third  man 
(whose  name  was  called  Forbes  by  the  prisoner)  gave  the  pris- 
oner the  club,  and  told  him  if  he  did  not  strike  the  deceased,  he 
would  knock  him  down,  and  being  thus  forced  into  matters  by 
threats,  he  then  struck  the  deceased  twice  with  the  club.  The 
body  of  Thompson,  the  deceased  man,  was  then  dragged  into 
a  gully.  The  witness  then  says,  two  or  three  days  after  he 
had  the  above  conversation  with  the  prisoner,  the  prisoner  again 
told  him  the  same  stoiy,  with  this  difference,  that  he  had  struck 
the  deceased  with  a  cane  and  not  with  the  club;  and  that  the 
Englishman,  Forbes  (as  he  called  him),  told  him  that  if  he  would 
knock  Thompson,  they  would  go  to  New  Orleans  together.  The 
prisoner  said  he  did  not  kill  Thompson,  that  he  only  gave  him 
two  blows. 

Sebastian  Zeigler  says,  a  few  days  after  the  prisoner  had  been 
in  jail,  the  prisoner  sent  the  sheriff  to  him  to  go  and  see  him;  he 
did  so,  in  company  with  the  sheriff;  when  he  went,  he  f oimd  the 
prisoner  crying;  then  the  prisoner  told  him  that  some  person 
through  the  grates  told  him  he  was  to  be  hung  to-morrow;  and 
that  he  was  in  a  bad  fix,  and  wished  he  had  not  been  with  them 
men;  and  said  there  were  three  in  company,  to  wit,  John  Bower 
(himself),  George  Thompson  (the  deceased),  and  Thomas  Forbes; 
and  that  five  of  them  had  broken  jail  at  St.  Louis;  that  the 
three  mentioned  had  traveled  together  as  far  as  Herculaneum; 
that  Forbes  then  took  the  big  road,  and  he  and  Thompson  came 
to  Fight's  shot-tower,  and  then  continued  on  down,  when,  after 
being  separated  two  nights,  the  third  morning  they  all  came  to- 
gether again.  The  prisoner  and  Thompson  came  to  the  forks  of 
the  road,  stopped  about  ten  or  fifteen  minutes,  looked  up  the 
big  road,  and  saw  Forbes  comiug.  The  prisoner  then  said,  "  if 
he  only  could  live  a  little  longer  to  save  his  soul,  if  he  could  not 
save  his  life."  Then  the  prisoner  confessed  that  they  had  killed 
the  man,  and  said  he  was  very  sorry  he  was  along;  and  said 


330  Bower  v.  State.  [Missouri, 

after  they  left  Madame  Boussiere's,  thej  stopped  at  the  forks  of 
the  road,  and  that  Forbes  came  down  Uie  road,  and  so  thej 
came  together;  the  quarrel  again  commenced,  having  quarreled 
before,  which  was  the  cause  they  parted;  that  Thompson  and 
Forbes  had  quarreled  in  the  St.  Louis  jail,  where  Forbes  drew 
a  knife  on  Thompson;  and  that  after  a  little  quarreling  at  the 
forks  of  the  road,  Forbes  took  the  stick  out  of  prisoner's  hand 
and  knocked  Thompson  down,  when  the  deceased  jumped  up  and 
knocked  the  prisoner  on  .the  head,  and  cut  the  crown  of  his  hat; 
then  the  prisoner  took  the  small  stick  and  gave  the  deceased  two 
blows  on  the  back,  and  no  more;  while  prisoner  was  doing 
this,  Forbes  continued  to  strike  Thompson  till  he  was  dead,  and 
jumped  on  his  breast  with  his  heels  after  he  was  dead ;  that  Forbes 
then  took  and  dragged  Thompson  into  the  gully  in  the  woods, 
and  he  went  along  with  him;  and  while  there,  Forbes  told  pris- 
oner they  must  change  clothes,  and  they  began  to  strip  Thomp- 
son, he  having  the  best  pantaloons;  Forbes  tried  to  put  on 
Thompson's  pantaloons,  but  could  not,  he  being  a  much  larger 
man  than  Thompson;  then  the  prisoner  and  Forbes  changed 
pantaloons  to  keep  from  being  known;  Forbes  then  said  he 
would  take  the  road  to  Perryville,  and  he  should  take  another, 
but  he  being  lame  could  not  travel  far  or  fast;  the  prisoner  told 
witness  he  wished  Forbes  might  be  caught,  and  said  he  could 
not  be  far  off,  as  it  was  such  cold  weather;  then  prisoner  gave  a 
particular  description  of  Forbes,  which  was  minute;  then  asked 
witness  if  he  would  be  hung,  to  which  the  witness  replied,  he  must 
be  tried  first  by  a  jury.  The  witness  had  several  conversations 
with  the  prisoner,  and  the  prisoner  always  told  the  same  tale 
as  to  the  facts;  asked  him  for  prayer  and  religious  books,  and 
cried  a  great  deal. 

Doctor  Shaw,  a  witness,  says  he  saw  the  dead  man  in  the 
gully;  helped  to  take  him  out;  his  skull  was  broken,  also  cut  in 
the  forehead,  and  the  breast  very  much  bruised.  This  was  all 
the  evidence  given  for  the  state,  and  the  prisoner  gave  none. 

It  is  contended  by  the  prisoner's  counsel,  that  the  evidence  ia 
insufficient  to  sustain  the  verdict  against  the  prisoner  as  to  mur- 
der in  the  first  degree.  They,  however,  do  not  insist  that  there 
should  have  been  a  verdict  of  acquittal  entirely,  but  that  the 
confession  made  by  the  prisoner  establishes  the  guilt  in  the 
second  degree  of  murder  only;  and  they  insist  that  the  jury 
must  have  erred  in  giving  due  weight  to  that  port  of  the  prison- 
er's confession  which  goes  to  show  the  prisoner  was  compelled 
to  take  part  in  the  transaction  by  threats  of  Forbes.     In  order 
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to  show  what  was  the  duly  of  the  juiy  regarding  this  confession, 
^hej  have  cited  seyeial  authors,  which,  if  necessary,  will  be 
noticed  hereafter.  The  indictment  is  founded  on  the  first  section 
of  the  second  article  of  the  statute  respecting  crimes — ^revised 
code,  167,  and  enacts  that  ''every  murder  which  shall  be  com- 
mitted by  means  of  poison,  or  by  lying  in  wait,  or  by  any  other 
kind  of  willful,  deliberate,  and  premeditated  Trilling,  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  perpetrate 
any  arson,  rape,  robbery,  burglary,  or  other  felony,  shall  be 
deemed  murder  in  the  first  degree."  The  second  section  says, 
"  all  other  kinds  of  murder  at  common  law,  not  herein  declared 
to  be  manslaughter  or  justifiable  or  excusable  homicide,  shall  be 
deemed  murder  in  the  second  degree."  The  third  section  de- 
clares that  ''  persons  convicted  of  murder  in  the  first  degree, 
shall  suffer  death;  and  those  convicted  of  murder  in  the  second 
degree,  shall  be  imprisoned  in  the  penitentiary." 

The  first  section  places  all  those  murders  which  are  done  by 
means  of  poison  or  by  lying  in  wait,  in  the  first  rank  of  the 
catalogue;  it  then  declares  that  all  other  murders,  where  the 
killing  is  willful,  deliberate,  and  premeditated,  shall  also  stand 
in  the  first  degree.  These  words  furnish  a  general  description 
of  murders  which  are  to  be  known  by  the  description;  and  all 
those  which  answer  the  description  are,  when  known  by  the  de- 
scription, to  be  placed  in  the  first  degree,  as  well  as  those  em- 
braced in  the  particular  description.  All  those  contained  in  the 
particular  description,  we  know  are  not  intended  to  be  in  the 
general  description.  These  are  the  following:  1.  Those  com- 
mitted by  means  of  poison;  2.  Those  committed  by  lying  in 
wait;  8.  Those  committed  in  the  perpetration  or  attempt  to 
commit  arson;  4.  Those  committed  in  the  perpetration  or  at- 
tempt to  commit  rape;  6.  Those  committed  in  the  perpetration 
or  attempt  to  commit  robbery;  6.  Those  committed  in  the  per- 
petration or  attempt  to  perpetrate  burglary;  7.  Those  committc*d 
in  the  perpetration  or  attempt  to  commit  any  other  felony. 
Then  the  special  cases  end  with  a  general  description  of  other 
felony  as  to  the  attempt  or  perpetration  of  crimes.  I  understand 
that  not  only  the  six  cases  specially  given  are  in  the  first  degree, 
but  that  all  the  cases  which  occur  or  can  be  found,  when  the 
murderer  is  perpetrating  or  attempting  to  commit  any  manner 
of  felony,  are  also  in  the  first  degree.  There  is  no  evidence  in 
the  case  at  bar  that  Bower's  case  comes  within  any  of  the 
specially  enumerated  cases. 

Tc  place  his  case,  then,  in  the  first  degree,  the  murder  must 
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have  been  willful,  deliberate,  and  premeditated.  All  three  of 
these  things  must  concur,  if,  indeed,  they  do  constitute  three 
distinct  ingredients.  But  I  do  not  perceive  how  it  can  be  so. 
I  understand  deliberate  and  premeditated  are  in  this  case  about 
the  same  thing.  I  will,  therefore,  drop  one  of  these  words,  and 
use  the  other  as  being  sufficient.  The  statute  says,  the  killing 
must  be  willful;  by  this  I  think  the  act  means  the  murderer  in- 
tended to  kill.  This  supposes  an  actual  condition  of  the  mind 
in  regard  to  the  killing  when  the  deed  takes  place.  The  other 
part  of  the  description  requires  that  the  killing  must  have  been 
thought  of  before  the  act  of  killing  began  to  take  place. 

The  legislature,  therefore,  say  the  killing  must  be  premedi- 
tated. I  therefore  understand  the  description  of  murder,  re- 
quired to  place  it  in  the  first  degree,  to  be  this:  *'  that  there 
must  be  a  killing  with  an  intent  to  kill  and  do  the  deed  at  the 
time  the  fact  took  place;  and  also  that  before  the  act  took  plaoe» 
the  murderer  intended  to  do  the  deed."  Before  I  compare  the 
prisoner's  case  with  the  statute  as  above  understood,  I  will  re- 
mark that,  as  regards  the  cases  put  by  the  statute  in  the  second 
degree  of  murder,  they  are  all  those  which  are  not  contained  in 
the  first  section,  and  all  of  those  not  otherwise  provided  for  by 
the  act.  I  at  first,  when  the  argument  began,  thought  there  was 
nothing  on  which  the  statute  (second  section)  could  act.  But  I 
now  think  that  there  may  be  several  classes  of  murder  on  which 
it  can  act.  I  will  not  now  inquire  whether  the  statute  has  placed 
all  those  murders,  not  in  the  first  degree,  on  the  footing  of  man- 
slaughter, justifiable  and  excusable  homicide,  but  will  simply 
say,  that  there  are  several  murders  at  common  law,  which  do  not 
come  under  the  general  description  of  the  first  degree.  The  first 
case  is,  where  the  unnatural  mother  exposed  a  child  in  an  orchard, 
which  was  in  consequence  destroyed  by  a  kite.  The  next  is 
where  the  overseers  of  the  poor  neglected  and  refused  to  furnish 
food  for  a  beggar,  and  he  died.  The  third  is,  where  a  son 
wantonly  exposed  his  sick  father  to  the  weather,  so  that  he  died. 
At  common  law,  all  these  cases  would  be  murder:  See  4  Bl. 
Com.  197.  Now,  in  all  these*cases,  there  is  no  supposition  that 
the  party  exactly  intended  to  commit  the  act  of  killing,  yet  be- 
cause the  consequence  was  death,  the  party  was  holden  to  be  a 
murderer.  These  cases,  therefore,  and  the  like  cases,  are  in  my 
opinion,  the  cases  which  are  within  the  second  degree. 

I  will  proceed  to  examine  the  case  at  bar,  on  the  evidence,  to 
see  if  the  jury  erred  in  finding  the  prisoner  guilty  of  murder  in 
the  first  degree.     In  the  first  place  it  is  to  be  remembered  there 
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must  have  been  a  murder.  I  do  not  doubt  at  all  that,  independ- 
ent of  the  confession,  the  proof  is  entirely  satisfactory  that  a 
znnrder  'was  committed  on  the  body  of  Thompson;  and  that  that 
ninrder  was  of  a  willfnl  and  deliberate  character,  sufficient  to 
rank  it  in  the  first  degree.  The  proof  is,  that  on  the  night  pre* 
ceding  the  homicide,  the  prisoner  and  the  deceased  stayed  all 
night  thr^  miles  from  the  spot  where  the  homicide  occurred; 
that  though  they  appeared  friendly  while  there,  yet  the  prisoner 
(says  the  witness,  Mrs.  Boussiere),  took  with  him  in  his  hand  a 
big  stick;  they  were  both  walking;  the  prisoner  was  lame,  and 
complained  of  his  lameness  while  there.  Now  one  might  sup- 
pose the  stick  spoken  of  was  intended  to  be  used  as  a  staff,  but 
the  witness  says  the  stick  was  big;  presentiy  the  prisoner  and 
the  deceased  were  met  by  a  witness,  who  found  them  walking, 
Thompson  before,  the  prisoner  behind,  with  his  stick  under  his 
arm.  This  took  place  near  the  scene  of  the  murder.  The  fact  that 
the  prisoner  did  not  use  the  stick  as  a  walking-stick,  and  that 
he  had  it  under  his  arm,  does  strongly  indicate  that  the  stick 
was  not  taken  at  first  to  be  used  as  a  walking-stick.  Another  wit- 
ness says  he  saw  the  parties  within  two  hundred  yards  of  the  spot 
where  the  dead  body  was  found.  The  witnesses,  as  they  came 
back  with  wood,  found  a  trail  across  the  road;  followed  the  trail 
across  the  road,  and  in  about  twenty  yards  from  the  road,  found 
a  dead  man  in  a  gully,  stripped  of  all  his  clothes  except  socks 
and  shirt;  they  also  saw  the  dead  man  had  been  beaten  with  a 
dub,  his  skull  mashed  in,  his  breast  bruised,  and  the  hat  of  the 
prisoner  and  the  club,  which  Bower  was  seen  with  just  before, 
lying  near  the  dead  man;  the  cap  and  other  clothes  of  Thompson 
were  gone,  and  afterwards  the  cap  of  Thompson,  the  first  time 
Bower  was  seen,  was  on  his  head,  which  was  the  same  day  about 
twelve  or  one  o'clock;  the  prisoner  then  was  found  pursuing  the 
back  road  which  he  had  come,  and  at  night  was  found  at  Dr. 
Eluke's,  twelve  or  fourteen  miles  from  the  scene  of  the  homicide; 
there  he  apx>eared  alarmed  and  scared,  and  slept  none;  pre- 
tended he  had  been  lost,  yet,  in  two  instances  that  day,  he  had 
means  of  inquiring  the  road  to  Eluke's,  and  did  so  inquire;  he 
then  was  the  next  day  found  at  the  distance  of  seven  miles  from 
Eluke's  at  night;  said  he  had  been  lost  and  lay  out  the  night  be- 
fore; he  might  have  been  lost  that  day,  but  that  he  lay  out  the 
night  before,  we  see  by  the  testimony  of  Eluke,  was  entirel;^ 
false;  eight  or  ten  days  thereafter  he  was  arrested.  Here  we 
find  a  man  has  been  killed,  and  the  question  is,  who  did  the 
deedf 
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Can  anything  be  more  clearly  proved  who  did  it,  than  Uie 
circumstances  in  this  case  do  prove  Bower  did  it  ?  Yes,  positive 
proof  might  be  more  satisfactory.  Yet  in  my  opinion,  the  jury 
risked  nothing  to  consider  the  evidence  sufficient.  They  might 
well  suppose  the  stick,  carried  by  the  prisoner  from  Madame 
Eoussiere's,  was  taken  with  the  intention  to  kill  Thompson,  as 
it  was  not  used  for  any  purpose  of  convenience.  This  same 
stick  was  seen  also  under  his  arm,  when  within  two  hundred 
yards  of  the  scene  of  the  murder,  and  it  was  also  found  at  the  spot 
where  the  body  was  found.  In  the  ordinary  course  of  things, 
who  could  have  done  the  deed  with  this  stick  other  than  Bower? 
Then  we  find  Bower's  hat  there,  the  very  hat  seen  on  him  two 
hours  before  within  two  hundred  yards  of  the  spot.  Then  the 
cap  of  the  dead  man  was  that  same  day  seen  on  Bower's  head. 
If  Bower  did  not  kill  Thompson,  how  came  the  hat  and  stick 
there?  This  can  not  be  accounted  for  on  any  principle  other 
than  by  supposing  that  Bower  killed  Thompson  with  the  stick, 
hid  him,  left  his  hat,  and  took  Thomson's  cap  for  the  purpose 
of  disguise,  and  being  so  disguised,  perhaps  safe  in  his  opinion, 
he  took  the  back  track.  There  are  many  other  circumstances  to 
strengthen  this  opinion,  such  as  pretending  to  be  lost  and  lying 
out  all  night,  his  behavior  at  Kluke's,  and  the  like.  If  the  fore- 
going view  of  the  evidence  proves  Bower  committed  the  murder, 
it  does,  in  my  mind,  also  prove  that  the  murder  is  of  the  first 
degree.  If  Bower  did  the  act  at  all,  the  fact  of  the  stick  being 
carried  three  miles,  and  the  evidence  of  bruises  and  the  skull 
being  mashed  in,  proves  willfulness  and  premeditation,  so  that 
the  case  comes  within  the  general  description  of  those  murders 
placed  in  the  first  degree.  That  the  stick  was  used,  the  appear- 
ance of  the  body,  the  skull  beat  in,  the  breast  and  head  bruised* 
abundanUy  prove  this;  that  the  killing  with  this  stick  was  pre- 
meditated before  the  killing  took  place,  is  proved  by  the  fiict 
where  the  prisoner  got  the  stick,  how  he  carried  it,  etc. 

But  it  is  said,  his  confession  being  given  in  evidence,  must  be 
taken  all  together.  This  is  the  law.  But  it  is  also  the  law,  that 
the  jury  may  give  credit  to  one  part  of  the  confession,  and  totally 
disregard  the  balance.  This  is  not  a  new  arbitrary  power,  but 
must  be  governed  by  rational  legal  principles.  One  of  those  prin- 
ciples is,  that  if  that  part  of  the  confession  which  goes  for  the 
prisoner  is  against  the  experience  of  mankind,  then  it  is  of  no 
weight.  If  it  be  contradicted  by  other  evidence  stronger  than 
itself,  then  it  has  no  weight.  If  the  whole  confession  is  contn^ 
dictory  to  itself,  then  it  is  of  no  v^cight.     If  the  facts  proved  bj 
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a  witness  aie  toWly  or  partiaUy  inconsisieiit  mth  the  whole 
transaction,  or  a  matarial  part  thereof,  then  the  same  is  of  no 
Yalne;  and  just  so,  if  that  part  of  the  confession  going  for  the 
prisoner  is  so,  then  its  credit  is  nothing.  If  the  statement  of 
the  prisoner  is  at  different  times  different,  the  value  of  the  whole 
is  lessened. 

If  we  tiy  the  confessions  in  this  case  bj  these  rules,  his  confes- 
sions will  not  help  him  out.  T^q  case  the  prisoner  makes  out 
by  his  confessions,  first  to  Van  Voert  and  then  to  Zeigler,  is, 
that  himself,  the  deceased,  and  one  Forbes,  broke  the  St.  Louis 
jail;  in  company  they  traveled  to  Herculaneum;  that  Thompson 
and  Forbes  quarreled,  and  for  that  reason  parted;  that  Forbes 
took  one  road  and  they  another;  that  it  was  understood  and 
agreed  they  should  meet  again  at  the  forks  of  the  road,  where 
the  killing  took  place;  that  after  being  parted  two  nights,  the 
third  day  in  the  morning.  Bower  and  Thompson  came  to  the 
spot,  and  in  about  ten  or  fifteen  minutes,  Forbes  came  also.  In 
the  first  place,  this  coincident  meeting,  though  not  impossible, 
is  rather  improbable.  That  as  soon  as  Forbes  came  up,  Thomp- 
son and  himself  began  to  quarrel,  and  a  scuffle  ensued  between 
them.  Then  Bower  tells  Van  Yoert  that  Forbes  took  the  club 
that  he  had  in  his  hand,  and  therewith  knocked  Thompson  down; 
and  that  after  Forbes  had  done  so,  he  (Forbes)  gave  the  prisoner 
the  club,  and  told  him  if  he  did  not  strike  Thompson,  that  he 
would  knock  him  (the  prisoner)  down,  and  being  thus  forced 
into  matters  by  threats,  he  then  struck  the  deceased  tmce  with 
the  club.  The  prisoner  again  told  the  same  story,  except  that 
he  said  he  struck  the  deceased  with  a  cane  and  not  the  club,  and 
said  he  did  not  kill  Thompson.  In  regard  to  this  confession,  it 
undertakes  to  put  Bower  in  a  condition  of  necessily  to  strike 
Thompson  twice. 

It  seems  to  me  there  is  no  truth  in  the  pretense.  The  pris- 
oner says  Forbes  took  the  club  from  him,  knocked  Thompson 
down,  and  then  gave  the  club  back  to  him,  and  then  threatened 
to  knock  him  down  if  he  did  not  strike.  In  the  first  place 
Forbes  had  no  club  when  the  fight  began;  if  he  had,  why  take 
Bower's  stick?  Then  he  had  none  after  he  gave  it  back  to 
Bower,  and  he  was  in  no  condition  to  knock  Bower  down;  so 
that  the  pretense  of  duress  is  all  a  pretense,  for  Bower  would 
hardly  have  given  the  deceased  two  blows  with  the  dub  for  fear 
of  Forbes,  when  Forbes  was  imarmed  and  he  himself  was  armed; 
I  therefore  conclude  there  is  no  truth  in  this  part  of  the  matter. 

The  next  time  the  prisoner  talked  with  Van  Yoert,  he  stated 
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struck  the  deceased  with  a  cane.    This  puts  the  dub  hack  in  the 
hands  of  Forbes,  and  does  away  entirely  with  the  duress;   but 
gives  as  inducement  to  Bower  to  strike  Thompson,  that  if  he 
would  do  BO,  they  would  go  to  New  Orleans  together.     The  con- 
fession of  the  prisoner  to  Zeigler  is,  that  when  the  quarreling' 
had  advanced,  Forbes  took  the  stick  out  of  his  hands  and 
knocked  the  deceased  down  with  it;  that  Thompson  jumped  up 
and  knocked  prisoner  on  the  hea^,  and  cut  the  crown  of  his  hat; 
then  the  prisoner  took  a  small  stick  and  gave  the  deceased  two 
blows  on  the  back  and  no  more.     This  account  of  the  fight  is  an 
improvement  on  the  former  accoimt,  for  in  this  the  prisoner  had 
a  good  provocation  to  strike  the  deceased,  and  in  the  former 
there  was  no  such  thing,  but  duress  at  first  and  then  a  promise 
to  travel  together.    In  this  case  the  stick  is  never  returned  to 
Bower,  but  while  Bower  was  so  striking  Thompson,  Forbes  con- 
tinued to  beat  him  till  dead,  then  stamped  the  dead  man's  breast 
with  his  heels;  then  goes  on  the  confession  about  changing 
clothes. 

It  seems  to  me  this  confession  can  not  be  a  true  account  of 
the  matter;  because,  first,  no  such  man  as  Forbes  has  been  heard 
of.  If  such  man  had  been  found,  that  fact  might  have  helped 
the  prisoner  some. 

In  the  second  place,  the  account  is  not  entitled  to  credit,  because 
if  Bower  were  innocent,  and  one  Forbes  had  committed  the  mur- 
der, as  stated,  when  the  two  parted,  if  Bower  were  really  inno- 
cent, he  would  have  given  information  to  the  first  person  he 
could  have  found;  he  woidd  have  gone  to  Ste.  Genevieve,  only 
two  miles  off,  which  he  knew  according  to  his  statement,  for  he 
says  he  had  come  the  road  before,  and  have  made  the  matter 
known,  so  that  Forbes  might  be  caught.  But  instead  of  this, 
he  puts  on  a  disguise,  took  the  back  track,  told  lies,  and  wan- 
dered about. 

I  am  well  satisfied  the  jury  did  right  to  reject  his  confession 
entirely,  and  particularly  that  part  which  seeks  to  mitigate  his 
crime. 

Judgment  afiSrmed. 

Tompkins,  J.,  concurring. 

Edwabds,  J.  dissenting.  I  do  not  concur  with  the  other 
judges  in  the  opinion  just  delivered  in  this  case.  By  the  law 
on  which  this  indictment  is  founded,  every  murder  committed^ 
either,  1.  By  poison;  2.  By  lying  in  wait;  3.  In  committing* 
arson;  4.  Rape;  5.  Bobbery;  6.  Burglary;  and  7.  In  commit- 
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ting  any  other  felony,  shall  be  deemed  murder  in  ihe  first  de- 
gree. The  indictment  under  this  act,  for  any  one  of  these  mur- 
ders, must  charge  the  particular  manner  of  the  killing;  if  by 
"  poison,"  it  must  be  so  charged;  if  "  by  lying  in  wait,"  it  must 
be  so  charged;  if  in  attempting  to  "  perpetrate  arson,"  it  must  be 
so  charged;  and  so  of  the  other  cases  specially  enumerated.  The 
proof  must  correspond  with  the  charges  in  the  indictment,  and 
the  prosecutor  must  make  that  proof,  and  must  show  that  the 
killing  was  done  in  the  particular  manner  charged.  If  charged 
to  have  been  done  by  "  poison,"  the  prosecutor  must  prove  it  to 
have  been  done  by  "  poison;"  if  charged  to  have  been  done  by 
*  *  lying  in  wait,"  the  prosecutor  must  prove  it  to  have  been  done 
"  by  lying  in  wait;"  and  so  of  the  other  cases.  The  same  section 
which  declares  these  specially  enumerated  cases  to  be  murder  in 
the  first  degree,  provides  also,  that  every  murder  committed  "  by 
any  other  kind  of  willful,  deliberate,  and  premeditated  killing," 
shall  be  deemed  murder  in  the  first  degree.  For  a  murder  of 
this  character,  the  indictment  must  charge  it  to  have  been  "  will- 
ful, deliberate,  and  premeditated."  The  proof  must  here  cor- 
respond with  the  charge  also,  and  must  show  that  it  was  ''  will- 
ful, deliberate,  and  premeditated."  As  when  the  indictment 
charges  the  murder  to  have  been  by  "poison,"  it  is  necessary 
to  prove  it  to  have  been  done  by  poison;  so,  also,  when  the  in- 
dictment charges  it  to  have  been  "  willful,  deliberate,  and  pre- 
meditated," under  the  same  law,  it  is  necessaiy  to  prove  that  the 
killing  was  "  willful,  deliberate,  and  premeditated."  The  poi- 
soning is  a  principal  ingredient  of  one  murder  in  the  first  degree, 
and  it  must  be  proved  when  charged;  and  the  willfulness,  de- 
liberation, and  premeditation,  are  principal  ingredients  of  an- 
other murder  of  the  first  degree;  and  when  charged,  for  the  same 
reason,  must  be  proved  also.  At  common  law,  where  the  homi- 
cide is  established,  the  law  implies  the  malice,  and  the  prose- 
cutor is  not  bound  to  prove  it;  but  the  defendant  must  show  the 
absence  of  malice,  a  thing  as  difficult  for  him  to  prove  in  many 
cases,  where  really  there  was  no  malice,  as  it  would  be  for  him 
to  prove  his  innocence  of  the  charge  against  him,  in  many  cases, 
where  he  was  really  innocent;  and  a  thing  which  is  about  as 
reasonable  in  the  law  to  require  him  to  prove,  as  it  would  be,  if 
he  were  charged  with  murder,  to  require  him  to  prove  the  mur- 
derer's innocence.  But  the  common  law  does,  in  its  thirst  for 
vengeance,  where  there  has  been  a  killing  (to  use  a  strong  ex- 
pression), in  some  cases  imply  malice,  where  really  no  malice 
existed,  rather  than  lose  an  occasional  subject  where  malice  did 
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exist.    I  think  our  law  intended  to  remedy  this  hardship.    In 
my  view  of  this  part  of  our  statute,  malice  can  not  be  implied, 
and  the  defendant  is  not  bound  to  prove  the  absence  of  malice; 
but  the  prosecutor  is  bound  to  prove  that  the  killing  was ''  will- 
ful, deliberate,  and  premeditated."    By  the  term  "willful,"  it 
may  be  understood  that  the  killing  was  designed,  and  not  by  ac- 
cident; by  "  deliberate,"  that  it  was  done  after  reflecting  and 
weighing  the  matter  well;  by  "  premeditated,"  nearly  the  same 
thing,  but  a  larger  and  greater  degree  of  deliberation,  or,  rather, 
a  determination  beforehand  to  do  the  act.    When  the  murder 
is  not  proved  to  be  "  willful,  deliberate,  and  premeditated,"  it 
must  fall  within  the  second  degree  of  that  offense,  unless  it  has 
been  declared  to  be  manslaughter,  or  excusable  or  justifiable 
homicide.     The  case  before  xis  was  not  one  specially  enumerated 
in  the  act  referred  to,  but  comes  under  the  description  of  *'  will- 
ful, deliberate,  and  premeditated"  killing;  and  as  the  killing  was 
not  proven  to  have  been  "  willful,  deliberate,  and  premeditated," 
in  my  understanding  of  the  evidence,  the  defendant  should  have 
been  found  guiliy,  not  of  murder  in  the  first,  but  of  murder  in 
the  second  degree,  if  the  evidence  was  sufficient  to  justify  that 
finding. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  circuit 
court  ought  to  be  reversed,  and  that  the  cause  ought  to  be 
manded. 


Thb  Intent  to  Kill  m  thb  Elbmbnt  that  distingiiiBhes  mnzder  in  the 
first  degree  from  murder  in  the  seoond  degree:  State  v.  PkiUipt,  24  Mo»  480^ 
dting  the  principal  case.  This  whole  subject-matter  is  treated  of  at  length 
in  the  note  to  WMtford  v.  CommtmweaUh,  18  Am.  Dec  774. 


Aembteong  v.  Pbewitt. 

[5  HnaouBi,  476.] 
JUBQMKNT  AGAINST  OnZ  OT  THB  ObLIOOBS  OF  A  SbVBBAL    BoND  it  ttO  bw 

to  an  action  against  another,  unless  there  has  been  a  satisfaction  or  pay- 
ment. 

Paktt  can  not  CoBfPLAiN  OB  Ebrob  unless  it  is  to  his  prejudice,  and  if  a 
defendant  fails  to  give  any  evidence  in  support  of  his  plea  of  payment, 
he  can  not  complain  that  there  has  been  no  finding  on  the  plea. 

FiNDiKO  that  thb  Plaintifv  ought  to  Kecoveb,  will  operate  as  a  finding 
that  there  has  been  an  assignment  of  the  bond  sued  upon,  where  the 
plaintiff  sues  in  the  character  of  assignee. 

Debt  on  bond.    The  opinion  states  the  case. 
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J.  Heard,  for  the  plaintiff. 

S,  KifHey,  conlra. 

By  Court,  MoGibk,  J.  Prewitt,  assignee,  brought  an  action 
of  debt  by  petition  and  summons.  It  api>ear8  by  the  record  that 
Pie^tt  became  the  assignee  of  a  bond  from  one  White  to  him, 
made  by  the  defendant  and  another  person.  The  defendant 
pleaded  that  the  other  obligor  was  dead,  and  that  White,  before 
his  assignment,  had  obtained  judgment  in  the  couniy  court 
against  the  representatiYe  of  the  deceased  obligor  for  the  amount, 
and  prayed  judgment  whether  the  plaintiff  should  have  his 
action.  The  plaintiff  demurred  and  had  judgment;  this  is  as- 
signed for  error. 

It  is  a  rule  of  law  that  a  judgment  on  a  seyeral  bond  (as  this 
bond  was)  against  one  obligor,  is  no  bar  against  an  action 
against  the  other,  unless  there  is  satisfaction  or  payment.  In 
this  case  no  such  fact  appears;  therefore,  the  circuit  court,  on 
this  point,  committed  no  error. 

The  defendant  also  pleaded  payment,  and  no  assignment  to 
the  plaintiff  by  White.  Issues  were  taken  on  both  these  pleas. 
The  plaintiff  then  proved  the  assignment  on  the  trial  before  the 
court  without  a  jury.  The  defendant  gave  no  evidence  of  pay- 
ment to  the  court.  The  plaintiff  did  not  read  his  bond  to  the 
court,  and  then  the  defendant  prayed  the  court  to  nonsuit 
the  plaintiff  for  want  of  evidence  of  indebtedness,  which  the 
court  refused,  but  gave  judgment  for  the  plaintiff.  But  after 
the  motion  for  a  nonsuit  was  overruled,  the  plaintiff  read  to  the 
court  the  bond  and  assignment  without  any  objection  being 
made  by  the  defendant.  The  defendant  supposes  he  was  in- 
jured by  the  refusal  to  nonsuit  the  plaintiff.  My  opinion  on 
this  point  is  this,  that  the  defendant  had  no  right  to  demand  a 
nonsuit  for  defective  evidence.  But  if  the  evidence,  in  his 
opinion,  were  defective,  yet,  if  the  plaintiff  chose  to  risk  his 
case  before  the  court,  he  might  do  so;  and  if  the  court  found 
for  him,  the  defendant  could  ask  for  a  new  trial,  and  if  this 
were  improperly  refused,  it  would  be  error.  But  if  this  case 
were  now  a  question  of  defective  evidence,  I  would  be  of  opin- 
ion the  finding  is  well  enough.  There  was  no  issue  which  made 
it  necessary  for  the  plaintiff  to  prove  the  bond  was  made  by  the 
defendant;  this  was  admitted,  and  the  debt  also  was  admitted, 
and  the  bond  was,  by  the  law,  already  in  the  custody  of  the 
court.  But  one  question  made  by  the  defendant  was,  whether 
or  not  Prewitt  was  entitled  to  the  debt  so  admitted  to  be  due  by 
the  bond.     The  record  shows  this  fact  was  proved  by  a  witness 
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in  ihe  presence  of  the  court:  nothing  more  on  this  point  was 
wanting;  so  that  if  the  plaintiff  had  not  read  his  papers  as  he 
did,  jet  his  case  would  have  been  with  him.  But  he  read  his 
papers  afterwards  without  objection  being  made.  There  is  no 
error  on  this  point. 

But  the  plaintiff  in  error  still  insists  the  judgment  is  erroneous, 
because  he  says  the  court  did  not  find  his  plea  of  payment  one 
way  or  another.  The  finding  is,  that  the  plaintiff  ought  to  have 
his  debt,  etc.  Now  suppose  this  is  no  good  finding,  as  to  the 
question  of  payment,  yet  the  question  is  not  whether  there  be 
en-or  or  no  error  in  the  record.  But  if  there  be  error,  yet  some- 
thing else  is  required.  It  must  be  such  error  as  may  prejudice 
the  party.  How  can  this  man  pretend  he  is  injured  by  the  &il- 
ure  of  the  court  to  pass  on  the  plea  of  payment,  when  the  record 
shows  he  gave  no  evidence  on  this  point  of  any  sort.  There  is 
then  no  error  in  this  point.  But  as  to  the  plea  of  no  assign- 
ment, the  only  question  made  by  that  plea  was,  whether  the  as- 
signment had  been  made  or  not.  The  court  find  the  plaintiff 
ought  to  recover  his  debt.  This  can  not,  in  any  possible  sense, 
be  true,  unless  it  be  true  the  assignment  was  made;  though  his 
finding  is  somewhat  argumentative,  yet  the  argument  is  not 
far  fetched;  there  can  be  but  one  way  to  look  for  the  facts  on 
which  this  conclusion  arises.  I  think  this  case  is  entirely  dif- 
ferent in  some  particulars  from  the  case  of  Fsnwick  v.  Logan,^ 
and  of  the  case  of  Snedicar  v.  Jones.*  There  is  then  no  error  in 
this  case. 

The  judgment,  the  other  iudges  concurring  herein,  is  afi&rmed 
with  costs. 


Unsattsvied  Judgment  against  Oins  of  Several  for  detention  of  property 
U  DO  bar  to  a  snit  against  anothei  gailty  of  the  same  detention:  ElUol  v.  Por- 
ier,  30  Am.  Dec.  689;  Wright  v.  Lathrop,  15  Id.  529.  But  a  payment  of  one 
of  two  judgments  obtained  npon  the  same  demand  dischaiges  both:  Sherwood 
▼.  ColUer,  24  Id.  264. 
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Fbengh  V.  Hall. 

[9  Nkw  Haxpshibb,  137.] 
BbOVLABITT  of  FlMKSEEDUiGS  BY  WHICH  PeaSONAL  PBOPKBTr  IB  AtTACHXD 

and  sold  under  ezeontion,  ia  to  be  determined  by  the  laws  of  the  state 

in  which  eneh  proceedings  are  had. 
Vauditt  of  Sals  of  Personal  Pbopertt  depends  npon  the  laws  of  the 

government  where  it  is  made  and  the  property  delivered. 
Opsn  akd  Substantial  Change  of  Possession  is  Necessary  to  make  a 

sale  of  personal  property  valid  as  against  creditors. 
OiTiNO  BACK  Possession  of  Pebsonal  Pbopebty  to  Vendor,  after  a  sale 

thereof,  upon  a  hiring,  and  for  a  temporary  purpose,  does  not  render 

each  sale  frandolent,  where  there  has  been  a  visible  and  substantial 

change  of  possession. 

Tboveb  for  a  siiU[y,  which  it  appeared  from  the  eyidence  had 
formerly  belonged  to  one  Pope,  of  Bellows  Falls  in  Vermont.  In 
May,  1837,  Pope  sold  it  to  the  plaintiff  at  Keene,  in  this  state, 
where  the  latter  resides.  The  plaintiff,  who  is  the  keeper  of  a 
lively  stable,  paid  the  value  of  the  sulky,  repaired  and  used  it 
for  some  time.  In  the  latter  part  of  the  following  month  Pope 
hired  it  to  go  to  Bellows  Falls,  and  while  it  was  there,  the  de- 
fendant, a  depuiy  sheriff,  attached  and  took  it  upon  a  writ 
against  Pope,  and  afterwards  sold  it,  as  his  property,  under 
an  execution.  A  verdict  was  taken  for  the  plaintiff,  by  consent, 
subject  to  the  opinion  of  this  court.  The  other  facts  are  stated 
in  tiie  opinion. 

Kellogg  and  WUson,  for  the  defendant. 

L.  Chamberlain  and  Vose,  for  the  plaintiff. 
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Pabkeb,  C.  J.     It  is  nndoubtedlj  true,  that  the  regularity  of 
the  proceedings,  by  which  the  sulky  was  attached  and  sold  as 
the  property  of  Pope,  is  to  be  tried  and  determined  by  the  Iowa 
of  Vermont.    The  attachment  and  sale  took  place  within  that 
jurisdiction,  the  property  being  foimd  there  at  the  time.     It  was 
thus  prox>erly  subject  to  the  laws  there  existing;  and  even  if  the 
same  course  had  not  been  there  resorted  to,  in  order  to  sell  and 
apply  the  property  in  discharge  of  the  debt,  as  would  have  been 
requisite  to  effect  the  same  purpose  here,  we  are  not,  for  that 
cause,  to  hold  the  proceeding  void,  if  the  course  adopted  was 
one  sanctioned  by  the  laws  of  that  goyemment:  Stoiy  Gonf. 
L.  321,  462;  McBae  y.  MaUoon,  13  Pick.  53.     The  process  under 
which  the  defendant  acted  is  to  justify  him  here,  for  all  acts  for 
which  it  would  be  a  justification  in  the  courts  of  that  state. 
"  Whatever  is  a  justification  in  the  place  where  the  thing  is  done^ 
ought  to  be  a  justification  where  the  case  is  tried:"  Mostyn  v. 
Fabrigas,  Cow.  175.     But  the  right  of  action  is  transitory:  Id.; 
1  Chit.  PL  268,  273  J  Olen  v.  Hodges,  9  Johns.  67;   Bafael  v. 
VereUst,  2  W.  Bl.  1058;  Gardner  v.  Thomas,  U  Johns.  134  [7  Am. 
Dec.  445.] 

But  in  this  case  no  exception  has  been  taken  that  the  pro- 
ceedings for  the  attachment  and  sale  were  not  in  due  course,  if 
the  property  could  lawfully  be  seized,  for  the  satisfaction  of  the 
debt  against  Pope,  anywhere;  but  the  plaintiff  contends  that 
this  property  warn  not  the  property  of  Pope,  and  not  liable  to  be 
taken,  in  any  jurisdiction,  for  the  satisfaction  of  his  debt — ^that 
he  himself  was  the  owner  at  the  time,  having  purchased  the 
property  of  Pope  two  or  three  months  previous,  and  that  no  law 
of  Vermont  authorized  the  defendant  to  take  his  property,  and 
apply  it  to  the  satisfaction  of  Pope's  debts.  The  right  to  take 
depends  upon  the  title  to  the  property,  and  the  question  is  one 
of  property;  for  if  the  plaintiff  is  correct  in  the  allegation  that 
the  sulky  belonged  to  him,  it  is  not  suggested  that  any  law  of 
Vermont  would  justify  the  attachment  and  sale  of  it  to  pay  the 
debt  of  another.  Such  a  law,  if  it  existed,  would  render  it 
questionable  whether  comity  ought  longer  to  exist;  for  it  would 
be  little  better  than  a  legalized  system  of  piracy.  There  is  no 
such  reproach  resting  upon  the  character  of  our  sister  state. 

The  question  which  we  are  called  upon  to  determine  is,  who, 
upon  the  facts  disclosed  in  this  case,  was  the  legal  owner  of  the 
property  in  controversy,  as  against  creditors,  when  it  was  seized 
by  the  defendant.  If,  as  against  creditors,  it  belonged  to  the 
plaintiff,  his  action  is  well  sustaiued;  but  if  it  did  not,  the  defense 
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must  preTail,  notwithstanding  there  hod  been  such  a  contract, 
or  sale,  that  Pope  himself  could  not  have  withheld  the  sulky 
from  the  plaintiff.  The  attachment  and  return  of  the  officer, 
and  other  proceedings,  in  Vermont,  do  not  settle  the  right  of 
property:  BoU  v.  BumeU,  11  Mass.  165;  Brown  v.  Davis ^  9  N. 
H.  76. 

There  is  no  question  that  the  sulky  once  belonged  to  Pope, 
i^lio  then  resided,  and  x>erhaps  still  resides,  in  Vermont;  and  this 
is  prima  facie  evidence  for  the  defendant;  but  the  plaintiff  un- 
dertook to  show  that  about  two  months  prior  to  the  time  when 
it  was  attached,  he  fairly  and  legally  purchased  it,  and  thus  be- 
came entitled  to  maintain  this  action.     He  proved  the  contract 
of  sale  as  alleged,  the  payment  of  a  full  consideration,  the  deliv- 
ery of  the  properly,  and  acts  of  ownership  by  him  until  Pope 
hired  it  of  him,  he  being  the  keeper  of  a  livery  stable.     The  de- 
fendant does  not  deny  that  these  things  were  done,  but  he  con- 
tends this  sale  was  void,  as  against  creditors,  by  the  laws  of 
Vermont,  and  that  he  was  therefore  entitled  to  treat  the  sulky  as 
the  properly  of  Pope,  when  he  foimd  it  afterwards  in  Pope's 
possession;  and  he  cites  several  authorities  from  the  reports  of 
that  state,  which  he  contends  support  his  position. 

If  the  sale  of  the  sulky  had  taken  place  within  the  state  of 
Vermont,  then  the  validity  of  the  sale,  as  well  as  the  proceedings 
to  attach  and  levy  upon  the  property,  must  be  tried  by  the  laws 
there  in  force  at  the  time  the  sale  was  made;  and  it  may  well  be 
admitted  that  in  such  case  the  question,  whether  the  sale  was 
valid  as  against  creditors  there,  should,  of  right,  be  tried  by 
those  laws,  as  well  as  the  question,  whether  it  was  valid  as  be- 
tween the  parties  to  the  sale.  But  the  sale  did  not  take  place 
within  the  limits  of  that  state,  or  within  several  miles  of  it.  The 
contract  of  sale  was  made,  the  consideration  paid,  and  the  deliv- 
ery perfected  within  this  state;  and  the  plaintiff  held  and  used 
the  property  here  for  a  considerable  period  afterwards;  and  upon 
what  principle  is  it  that  the  validity  of  this  sale,  thus  made  by 
the  owner,  within  the  limits  of  this  state,  is  to  be  determined, 
for  any  purpose,  by  the  laws  of  another  state? 

The  plaintiff  is  a  citizen  of  this  state,  and  the  purchase  by  him 
would  appear  to  have  been  in  the  course  of  his  ordinary  busi- 
ness, he  keeping  horses  and  carriages  to  be  let  for  hire.  At 
least,  the  case  shows  that  to  be  his  occupation,  and  there  is  no 
evidence  tending  to  show  that  the  purchase  was  not  so  made. 
This  is  not  a  sale  made  by  the  owner,  in  the  place  of  his  domicile, 
of  property  situated  in  another  jurisdiction.     Nor  is  there  any 
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evidence,  upon  which  it  could  be  left  to  a  juiy  to  find  that  Pope 
resorted  to  this  state,  to  make  a  sale  which  was  prohibited  by 
the  laws  of  Vermont,  and  with  a  view  of  evading  those  laws. 
The  contract  of  sale  might  as  well  have  been  made  there  as  here; 
and  if  it  may  be  surmised  that  Pope  sold  because  he  was  in  debt» 
that,  it  is  supposed,  would  not  avoid  the  sale  in  either  state,  so 
long  as  there  is  no  evidence  that  he  did  it  to  prevent  an  attach- 
ment; or  if  he  did,  that  the  plaintiff  was  at  all  conusant  of  any 
such  intention.  Nor  is  there  anything  else  to  bring  the  case 
within  any  exception  to  the  general  rule,  that  the  validity  of  a 
contract,  for  the  sale  of  personal  prox>erty,  must  depend  upon 
the  laws  of  the  government  where  the  contract  was  made  and 
executed,  and  the  property  delivered:  Stoiy  Conf.  L.  200,  317, 
etc.  Nothing  was  done  in  Vermont,  and  nothing  remained  to 
be  done  there  in  ord^r  to  complete  the  sale;  nor  was  the  sale 
injurious  to  the  interests  of  that  state;  nor  opposed  to  its  policy; 
nor  did  it  grow  out  of  any  illegal  transaction;  nor  was  it  against 
morals  or  public  rights. 

The  validity  of  the  contract  of  sale,  then,  must  be  determined 
by  the  laws  of  this  state;  and  would  doubtless  have  been  so  de- 
termined, had  this  action  been  brought  in  the  courts  of  Vermont; 
Douglass  v.  Oldham,  6  N.  H.  150. 

In  determining  this  question,  the  subsequent  conduct  of  the 
parties — the  hiring  by  Pope — ^the  possession  of  the  property, 
within  the  limits  of  Vermont,  by  him,  at  the  time  of  the  attach- 
ment— and  the  permission  of  the  plaintiff  by  which  it  thus  went 
into  his  possession — ^may  all  be  taken  into  the  account,  but  only 
as  they  bear  upon  the  question,  whether  the  contract  of  sale 
was  valid  or  void.  If  it  was  once  valid,  as  against  creditors,  no 
subsequent  possession  by  Pope,  as  a  mere  bailee,  nor  any  tak* 
ing  of  the  property  into  tlie  limits  of  another  state,  can  render  it 
void.  It  seems  to  be  conceded,  if  the  contract  of  sale  is  to  be  tried 
by  the  laws  of  this  state,  that  there  was  a  sufficient  change  of 
the  possession,  and  that  the  sale  must  bo  held  valid  and  the 
plaintiff's  action  sustained.  If  we  rightly  apprehend  the  law  of 
Vermont,  as  gathered  from  the  cases  cited  by  the  defendant's 
coimsel,  the  result  of  a  trial  by  that  law  must  probably  have 
been  the  same. 

It  seems  to  be  supposed  that  there  is  a  substantial  difference 
in  the  rule  relative  to  sales  of  personal  property,  as  held  in  the 
two  states;  possession  of  personal  property,  after  an  absolute  sale, 
bi  this  state,  being  held  to  be,  prima  facie,  and  if  unexplained,  con- 
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clufiiye  eTidence  of  fraud;  \rliile  iu  Vermont  it  is  held  to  be  fraud  » 
per  Be,  The  expressions  in  some  of  the  cases,  taken  alone,  might 
perhaps  well  lead  to  such  a  supposition;  but  the  general  current 
of  the  authorities  seems  to  indicate,  that  the  principle  held  in 
both  may  perhaps  be  substantially  the  same.  There  might,  in 
that  case,  be  some  difference  of  opinion  as  to  some  of  the  ap- 
plications which  have  been  made  of  the  principle. 

The  leading  case  in  this  state  is  Cobum  v.  Pickering,  3  N.  H. 
415  [14  Am.  Dec.  375],  in  which  it  was  held  that  ''any  trust 
attending  a  sale  of  chattels  is  a  fraud  with  respect  to  creditors. 
And  if  the  vendor  of  chattels  retain  possession  after  an  abso- 
lute sale,  this  is  always  prima  facie,  and  if  unexplained,  con- 
dufliTe  evidence  of  a  secret  trust."  And  further,  that  an  agree- 
ment made  after  the  sale,  on  the  same  day,  that  the  vendor 
should  retain  possession,  and  pay  rent  to  the  vendee,  was  not  a 
sufficient  explanation.  By  the  law  of  this  state,  therefore,  in 
order  to  a  valid  sale  as  against  creditors,  there  must  be  a  change 
of  possession;  and  doubtless  an  open,  visible,  and  substantial 
change;  or  there  must  be  some  sufficient  explanation  why  the 
property  was  left  in  the  possession  of  the  vendor.  It  is  not 
said  that  the  change  must  be  actually  known  and  notorious 
What  will  constitute  a  sufficient  explanation  has  never  been 
fully  settled;  but  its  nature  is,  in  some  degree,  indicated  by  the 
fact,  that  an  agreement  that  the  vendor  might  retain  possession, 
under  a  lease,  has  been  held  not  to  be  sufficient. 

In  this  case,  however,  there  was  a  change  of  possession,  con- 
tinuing about  two  months;  and  the  courts  of  Vermont,  although 
they  hold  that  "a  sale  of  personal  property,  unaccompanied 
with  a  change  of  possession,  is  per  se  fraudulent  as  against  the 
creditors  of  the  vendor,"  do  not  hold,  where  there  has  been  a 
visible  substantial  change  of  the  possession,  that  the  sale  is 
fraudulent,  if  the  property  is,  afterwards,  upon  a  hiring,  suf- 
fered to  go  back  into  the  possession  of  the  vendor,  for  a  tem- 
porary purpose:  Fameworth  v.  Shephard,  6  Vt.  521;  Morris  v. 
Hyde,  8  Id.  856;  Harding  v.  Janes,  4  Id.  462. 

From  the  opinion  of  Mr.  Justice  Prentiss,  2  Aik.  69,  70,^  it 
seems  there  are  exceptions  to  the  rule  as  held  in  Vermont. 
Perhaps  an  impossibility  of  removal  and  change  of  possession, 
from  whatever  cause,  might  be  held  to  constitute  an  exception. 
If  what  would  be  held  here  to  be  a  sufficient  explanation,  would 
there  negative  the  fraud  and  form  an  exception,  the  difference 
between  the  law,  as  held  in  the  two  states,  is  rather  one  of  terms 

1.  WtdcM  T.  WtaA, 
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than  of  principles.     However  this  may  be,  there  must  in 
case  be 
Judgment  for  the  plaintiff. 


Law  of  Place  where  Propkrtt  is  Situate,  when  governs:  See  Chap- 
man V.  BoberUont  31  Am.  Dea  264,  note  270,  where  other  cases  are  collected. 

Transfer  of  Chattels  Unaccompanied  by  Change  of  Possession:  See 
Streeper  v.  Eckarty  30  Am.  Dec.  258,  note  262,  where  the  other  cases  in  this 
series  are  collected.  The  principal  case  is  cited  in  Powers  v.  Grefn,  14  IlL 
S91,  as  a  case  in  which  a  re-delivery  upon  a  lease  was  sanctioned. 


RioE  V.  Chase. 

[9  Nkw  HAMPtaiBE,  178.] 

Pabty  havino  Right  of  Action  against  Officer  for  Attaching  Prop- 
brtt  by  law  exempt  from  seizure,  does  not  lose  or  waive  such  right  by 
merely  declaring  to  a  third  person  that  he  did  not  care  for  the  things 
taken  by  the  sheriff,  that  the  creditor  might  have  them  and  welcome, 
but  that  he  would  take  good  care  that  he  got  no  more,  where  no  consid- 
eration was  paid  by  the  creditor  or  officer,  and  neither  of  them  had,  at 
the  time,  any  knowledge  that  such  declaration  had  been  made;  nor  does 
it  make  any  difference  that  the  creditor  afterwards  heard  of  the  declara- 
tion, and  in  consequence  .proceeded  to  sell  the  property  attached,  es- 
pecially when  such  sale  was  made  after  the  debtor  brought  his  action. 

Trespass,  for  taking  sundry  articles  of  bedding,  household 
furniture,  and  clothing.  Plea,  the  general  issue,  with  notice  of 
justification  as  deputy  sheriff.  The  evidence  showed  that  one 
Wood  had  caused  a  writ  to  be  issued  against  the  plaintiff,  under 
which  the  defendant  as  deputy  sheriff  attached  and  took  the 
articles  mentioned  in  the  declaration,  which  were  all  the  goods 
he  had  at  the  time,  and  which  he  claimed  to  be  exempt  from 
attachment.  Wood  obtained  a  judgment  at  April  term,  1836, 
and  the  defendant  sold  the  property  imder  execution  in  the  No- 
vember following.  The  defendant,  to  show  that  the  plaintiff 
had  waived  his  right  of  action,  offered  the  testimony  of  one 
Stafford,  to  whom  it  was  alleged  that  the  plaintiff  had  stated 
in  August,  1835,  that  he  cared  nothing  about  the  things  taken 
by  the  sheriff,  that  Wood  might  have  them  and  welcome,  but 
that  he  would  take  good  care  that  Wood  got  no  more,  but  that 
ho  would  never  pay  Wood.  The  court  rejected  the  evidence. 
The  defendant  then  offered  the  testimony  of  one  Nye,  Wood's 
agent,  that  Wood  informed  him  of  what  the  plaintiff  had  said 
to  Stafford,  and  that  in  consequence  he  had  the  property  sold. 
This  evidence  was  also  rejected.     The  jury  found  for  the  plaint- 
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iff,  and  the  defendant  moved  for  a  new  trial  on  the  ground  of 
tlie  rejection  of  this  evidence.  The  writ  in  this  case  was  dated 
I>ecember  26, 1885. 

Leland,  for  the  plaintiff. 

KimbaU^  for  the  defendant. 

Pabseb,  0.  J.    It  appears  in  this  case  that  the  goods  and 
chattels  mentioned  in  tiie  plaintiff's  declaration  were  exempted 
by  law  from  attachment  and  execution.    There  may  be  cases 
where  the  taking  of  property  exempted  by  law,  would  furnish 
no  ground  for  an  action  of  trespass;  and  perhaps  where  a  license 
to  attach  and  a  subsequent  attachment  in  pursuance  of  that 
license,  would  not  only  justify  the  officer  in  attaching  the  goods, 
but  also  in  selling  them  afterwards,  notwithstanding  the  debtor 
might  attempt  to  countermand  the  permission  to  attach  after  it 
was  executed,  and  to  regain  the  possession  of  the  goods.    But 
in  this  case,  there  is  not  only  no  evidence  of  any  permission  or 
license  to  the  creditor  or  officer  to  make  the  attachment  and  take 
the  goods,  but  there  is  no  evidence  of  any  declaration  to  any 
third  person  that  he  was  veiling  that  any  such  act  should  be 
done,  or  that  the  creditor  should  have  the  goods,  or  any  other 
conversation  upon  the  subject,  before  the  attachment  was  made. 
At  the  time  of  the  taking  by  the  defendant,  therefore,  it  was 
clearly  an  act  of  trespass;  and  the  question  is,  whether  the  sub- 
sequent declarations  of  the  plaintiff,  made  to  a  third  person,  and 
offered  to  be  proved  in  the  case,  can  be  given  in  evidence  to 
change  the  character  of  this  act  from  a  trespass  to  a  justifiable 
taking,  or  operate  as  a  waiver  of  the  right,  then  vested  in  the 
plaintiff,  to  Tnaintain  an  action  for  such  taking.     The  answer  is 
plain.    A  mere  loose  declaration,  made  to  a  third  person,  with- 
out any  consideration  paid  by  the  creditor  or  officer,  and  with- 
out any  knowledge  on  their  part  at  the  time  that  such  a  declara- 
tion had  been  made,  can  not  be  construed  to  deprive  the  plaintiff 
of  a  right  of  action  which  had  previously  accrued  to  him  for 
the  trespass:  Tufts  v.  Hayes ^  5  N.  H.  452. 

But  in  this  case  it  was  further  offered  to  be  proved,  that  the 
creditor  having  received  knowledge  of  this  declaration,  his  agent 
acted  upon  it,  and  caused  the  goods  to  be  sold.  There  are  two 
answers  to  tfais«  In  the  first  place,  the  declaration  of  the  plaint^ 
iff  does  not  purport  to  be  a  license  upon  which  the  creditor  oi 
the  defendant  was  to  act;  and  doubtless  was  not  so  intended, 
but  was  designed  to  exhibit  a  feeling  of  independence  on  the 
nart  of  the  plaintiff,  and  as  a  mere  assertion  of  his  ability  to  bus* 
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tain  himself,  notwithstanding  Wood  had  seized  and  might  aeU 
his  property.  And,  secondly,  it  was  made  without  any  consil* 
eration,  and  long  before  the  subsequent  sale  of  the  property,  or 
any  act  done  in  consequence  of  such  declaration,  this  action  was 
commenced;  which  might  well  be  regarded  as  a  revocation  of 
any  license  given  without  consideration,  and  nut  t  jen  acted  on, 
even  if  any  such  had  existed. 
Judgment  on  the  verdict. 


SHA.W  V.  Spooneb. 

[9  NXV  IlAMPaHIBB,  197.J 

Cbdonal  Pboobss  can  not  be  (Jsed  to  Compbl  Onb  to  disofairge  a  civil 

liability;  and  a  promiaaory  note  procured  by  the  illegal  use  of  saoh  prooen^ 

Ib  void. 
Illboalitt  of  Ck)MBiDEiiATioM,  NoTE  WHEN  VoiD  FOB. — Where  any  part  of 

the  consideratioii  of  a  note  oonsists  of  an  agreement  to  diaoontinne  a 

criminal  proeecntion,  such  note  is  void. 

AssuMPsrr  on  a  promissory  note  payable  to  the  plaintifiGs.  The 
defendant  admitted  the  making  of  the  note,  but  contended  that 
it  was  illegally  obtained,  and  void.  The  evidence  showed  that 
Shaw,  who  resides  in  Boston,  came  to  this  state  vnth  a  requisi- 
tion from  the  governor  of  Massachusetts  for  the  delivery  of  the 
defendant,  who  was  charged  vdth  the  crime  of  obtaining  goods 
by  false  pretenses;  that  Shaw  obtained  from  the  governor  of  this 
state  an  order  for  the  deliveiy  of  the  defendant  to  the  agent  of 
the  state  of  Massachusetts.  The  defendant  was  thereupon  ar- 
rested, and,  while  under  arrest,  an  arrangement  was  made  be- 
tween him  and  Shaw  by  which  the  defendant  paid  one  half  the 
amount  of  the  claims  of  Shaw  and  those  whom  he  represented, 
and  gave  notes  for  the  other  half,  and  Shaw  set  the  defendant  at 
liberty,  and  told  him  that  if  he  came  to  Boston  the  creditors 
would  assist  him  in  getting  into  business,  and  engage  that  no 
one  should  trouble  him.  The  note  in  suit  is  one  of  those  then 
given  by  the  defendant.  The  court  instructed  the  jury  that,  if 
the  process  by  which  the  defendant  vras  arrested  was  made  use 
of  to  compel  the  procurement  of  this  note,  or  if  any  part  of  the 
consideration  thereof  was  an  agreement  to  discontinue  said  pro- 
cess, the  note  was  void.  By  agreement  a  verdict  was  taken  foi 
the  defendant,  subject  to  an  exception  to  this  instruction. 

C,  Ainsworth  and  Bartlett,  for  the  plaintiffs. 

BeU,  and  OoodaU  and  Woods,  for  the  defendant. 
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Pabkeb,  0.  J.  We  aie  of  opinion  that  the  instmctions  of  the 
oourt  to  the  joiy  were  entirely  correct.  Certain  individuals^  in 
Massachtisetto,  who  were  creditors  of  the  defendant,  had  made 
complaint,  in  that  commonwealth,  in  substance,  that  the  goods 
which  they  sold  were  obtained  by  him  by  false  pretenses,  and 
not  in  the  ordinary  course  of  fair  mercantQe  dealing.  Obtaining 
C^oods  by  false  pretenses  is,  by  the  laws  of  that  state,  a  crime; 
and  the  complaint  was,  or  ought  to  have  been,  intended  as  a 
means  of  bringing  the  defendant  to  justice,  and  causing  him  to 
be  punished  for  that  crime;  and  not  as  a  means  by  which  the 
more  effectually  to  enforce  the  collection  of  their  debts.  It  was 
only  upon  the  ground  that  a  crime  had  been  committed,  which 
ought  to  be  punished,  that  they  obtained  a  requisition  from  the 
^vemor  of  Massachusetts,  upon  the  executive  of  this  state,  for 
the  arrest  and  delivery  of  the  defendant;  and  it  was  only  upon 
the  same  ground,  that  an  order  was  made  for  that  purpose,  in 
compliance  with  that  requisition.  The  governor  of  Massachusetts 
veould  not  have  issued  such  a  requisition  to  enable  the  creditors 
to  effect  a  better  settlement  witii  their  debtor;  nor  would  the 
g^ovemor  of  this  state  have  issued  an  order  for  the  arrest  and  de- 
livery of  the  defendant  to  an  officer  of  the  commonwealth  of 
Massachusetts,  for  any  such  purpose. 

The  course  and  duiy  of  Shaw,  the  creditor,  and  agent,  was, 
then,  a  very  plain  one.  Having  thus  procured  the  arrest,  he 
should  have  taken  the  defendant  to  Massachusetts,  and  have 
caused  him  to  be  there  arraigned,  and  tried  for  the  alleged 
offense.  For  no  other  purpose  had  he  the  right  to  arrest  him  in 
the  manner  in  which  it  was  done. 

If,  instead  of  this,  he  caused  the  defendant  to  be  arrested,  and 
made  use  of  the  process  in  any  manner  to  compel  the  defendant 
to  settle,  or  give  the  note  now  in  suit,  that  was  a  use  of  the  pro- 
cess wholly  unauthorized  by  law,  and  the  note  thus  procured  is 
void:  Bichardson  v.  Duncan,  8  N.  H.  608;  Bull.  N.  P.  172; 
Ck>m.  Dig.,  Pleader,  2  W.  19.  Indictments  and  handcuffs  fur- 
nish very  cogent  reasons  for  settlements,  when  used  for  that 
purpose.  Or  if,  having  thus  arrested  the  defendant,  it  formed 
any  part  of  the  consideration  upon  which  the  settlement  was 
afterwards  made,  and  the  note  given,  that  the  process  should 
be  discontinued,  and  the  defendant  released  from  arrest,  such 
consideration  was  illegal,  and  the  note  therefore  void:  Plumer 
T.  SmUh,  6  N.  H.  653  [22  Am.  Dec.  478J;  Bmd8Y.  OhambeHam, 
6  Id.  229,  and  cases  there  died. 

It  must  be  distinctly  understood  that  it  is  wboUy  illegal  to  use 
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the  criminal  process  of  the  state  to  extort  money,  or  eyen  com- 
pel the  payment  of  debts.  It  was  not  provided  for  any  such 
purpose.  If  a  creditor  is  desirous  of  collecting  a  demand,  law- 
fully due  to  him,  the  laws  have  provided  remedies  deemed  by 
the  legislature  suitable  and  competent  for  that  purpose.  If, 
instead  of  a  resort  to  such  remedies,  he  attempts  to  pervert  the 
criminal  process  of  the  state,  and  make  it  subservient  to  that  ob- 
ject, he  may,  in  thus  depriving  his  debtor  of  his  liberty,  make 
himself  liable  to  damages,  and  in  some  instances  endanger  his 
own:  CommomoeaUh  v.  Pease^  16  Mass.  91. 
Judgment  for  the  defendant. 

Contracts,  Consideration  of  Which  is  Compoukdinq  a  Pkkaltt  or 
suppressing  a  criminal  prosecution,  are  void:  See  Town  o/ffinedmrgh  ▼.  Sum- 
tier,  31  Am.  Dec.  699,  note  500;  Clark  v.  Ricker,  14  N.  H.  48,  and  Cobum  v. 
Odellf  30  Id.  553,  both  citing  the  principal  case;  also  Snyder  v.  WUley^  33 
Mich.  495,  citing  the  principal  case.  The  principal  case  is  also  cited  in  Por- 
tridge  v.  Hood,  120  Mass.  407,  to  the  point  that  every  act  punishable  by  law 
is  a  crime  and  can  not  lawfully  be  made  the  subject  of  a  private  oompro- 
mise,  except  so  far  as  expressly  authorized  by  statute:  Distinguished  in  Clark 
V.  Pomeroyf  12  Allen,  560. 


Cbouoh  v.  Fowle. 

[9  NkW  HAKPflHDUE,  219.] 

Term  "  Dimisb**  ik  a  Lease  Imports  Covenant  on  the  part  of  the  U 
of  good  right  and  title  to  make  the  lease,  and  for  quiet  enjoyment. 

General  Implied  Covenants  are  Qualified  and  restrained  by  express  cov- 
enants of  a  more  limited  character. 

Impued  Covenants  Eelatino  to  Title  may  be  Restrained  by  expresi 
covenants  relating  to  possession. 

Covenant  Implied  from  Term  "  Demise"  in  a  lease  is  restrained  by  a  cov- 
enant that  the  lessor  would  not  himself,  nor  should  any  person  claiming 
under  him,  interrupt  the  possession  of  the  lessee,  during  the  term. 

CovENAirr.  In  the  lease  from  the  defendant  to  the  plaintifT, 
for  the  breach  of  the  coYenants  of  which  this  action  was  brought, 
the  defendant  did  *'  demise,  lease,  and  to  farm  let"  the  land  de- 
scribed in  the  declaration,  with  a  covenant  that  the  defendant, 
and  his  successors,  should  and  would  permit  the  plaintiff,  hia 
heirs,  and  assigns,  quietly,  peaceably,  and  uninterruptedly,  to 
possess  and  enjoy  the  premises,  during  the  term.  The  declara- 
tion averred  that  the  defendant  had  not  warranted  or  defended 
the  possession,  and  had  not,  at  the  time  of  the  execution  of  the 
lease,  any  right  or  title  in  the  premises,  or  any  power  or  right 
to  lease  the  same;  but  that  the  town  of  Haverhill,  being  the 
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rightful  owner  of  the  premises,  had,  since  the  date  of  the  lease, 
taken  possession  thereof,  against  the  plaintiff.  The  defendant 
objected,  that  the  lease,  which  was  offered  in  evidence  by  the 
plakitiff,  contained  no  covenant  that  he  had  authority  to  lease 
the  land.  There  was  a  verdict  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial. 

Quvncy,  for  the  defendant. 

Bdl  and  Sogers,  for  the  plaintiff. 

Fabxeb,  C.  J.  The  lease  in  this  case  contains  no  covenant,  in 
terms,  that  the  defendant  had  good  right  and  title  to  lease  the 
premises;  and  the  first  question  which  arises  is,  whether,  from 
the  language  contained  in  the  lease,  such  a  covenant  is  to  be  im- 
plied. It  seems  to  have  been  long  settled,  that  in  conveyances 
in  fee-simple,  containing  the  words  give,  grant,  etc. ,  a  covenant 
of  warranty  is  implied  in  the  word  "  give:"  Perk.,  sec.  124;  Co. 
Lit.  884  a,  note  332;  Nok^a  case, 4  Co.  80;  Shep.  Touch.  184;  Frost 
V.  Raymond,  2  Cai.  188  [2  Am.  Dec.  228];  and  that  in  a  lease, 
the  term  "demise"  imports  a  covenant  on  the  part  of  the  lessor 
of  good  right  and  title  to  make  the  lease,  and  for  quiet  enjoy- 
ment: 4  Co.  80;  Holden  v.  Taylor,  Hob.  12  a,  and  note;  1  Saimd. 
332,  n.  2;'  Style  v.  Hearing,  Cro.  Jac.  73;  Com.  Dig.,  Covenant, 
A,  4;  Merrill  v.  Frame,  4  Taimt.  329;  Adams  v.  Oibney,  6  Bing. 
666;  Grannis  v.  Clark,  8  Cow.  36. 

These  authorities  seem  to  stand  imcontcadicted,  and  no  ground 
suggests  itself  to  us  upon  which  we  can  overrule  them.  It  may 
be  that  instances  exist,  in  which  grants  and  leases  are  made 
where  the  party  is  not  in  fact  aware  that  such  covenants  were 
ever  supposed  to  be  attached  to  these  terms,  and  in  which  he 
may  thus  be  held  to  have  undertaken  beyond  the  scope  of  what 
he  actually  intended;  but  if  this  is  so,  it  will  be  from  his  folly, 
or  misfortone,  in  undertaking  to  give  or  demise  beyond  his  title, 
without  restricting  his  liability  by  the  other  language  of  the  deed. 

In  general,  this  rule  can  impose  no  hardship,  because  it  is  also 
well  settled  that  these  general,  implied  covenants  are  qualified 
and  restrained  by  any  express  covenants  of  a  more  limited  char- 
acter. Such  covenants  are  inconsistent  with  the  idea  of  a  gen- 
eral, absolute  covenant,  extending  beyond  them,  and  importing 
more  than  they  express — and  are,  therefore,  veiy  properly  held 
to  modify  and  restrain  any  implication  from  the  general  terms 
of  the  grant.  Upon  this  the  authorities  seem  to  be  uniform, 
both  in  relation  to  deeds  and  leases:  4  Co.  80;  Cro.  Eliz.  674; 

1.  Pom/ret  y.  Ricro/t,  1  Saimd.  831. 
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Co.  Lit.  884  a,  note  832;  Hob.  12,  note;  Browning  v.  Wnghi,  2 
Bos.  &  Pul.  13,  26;  4  Taunt.  829;'  Kent  v.  Welch,  7  Johns.  258 
[5  Am.  Dec.  266];  Vanderkarr  v.  Vanderkarr,  11  Id.  122;  8 
Cow.  40;'  Oaies  v.  Caldwell,  7  Mass.  68;  Swmner  v.  WtUiams,  8 
Id.  201  [5  Am.  Dec.  83.] 

And  general  express  covenants  have  been  held  to  be  resiraiiied 
by  other  express  covenants:  Nind  v.  Marshall,  1  Brod.  &  B.  319; 
Eowell  V.  RicJiards,  11  East,  633;  Barton  v.  FUzgerald,  15  Id.  530; 
13  Bos.  &  Pul.  13;'  8  Mass.  202.  The  parties  having^ntered  into 
express  agreements,  it  can  not  be  supposed  that  they  intended,  by 
any  general  language  of  the  deed,  anything  inconsistent  with  thos^ 
express  covenants,  or  which  might  otherwise  have  implied  an  un- 
dertaking of  a  more  enlarged  character.  The  principle  of  these 
authorities  has  not  been  controverted  in  the  argument;  but  a 
distinction  has  been  attempted  to  be  made  between  different 
classes  of  covenants,  so  that  express  covenants  relating  to  pos- 
session may  not  be  held  to  restrain  implied  covenants  relating 
to  title. 

This  distinction,  however,  seems  not  to  be  sustained  by  au- 
thority, and  is  inconsistent  with  the  principle  upon  which  the 
decisions  have  been  based.  Express  covenants  relating  to  pos- 
session may  furnish  quite  as  strong  reasons  against  implying  a 
covenant  of  title  from  the  general  language  of  the  deed,  as  ex- 
press covenants  relating  to  the  title  itself.  There  could  be  no 
reason  for  a  covenant  that  the  party  would  not  himself,  nor 
should  any  person  claiming  under  him,  interrupt  the  possession 
of  the  lessee,  if  he  had  in  a  prior  part  of  the  deed  covenanted 
that  he  had  good  title  to  make  the  lease,  and  that  the  lessee 
might  quietly  enjoy  it  against  all  {>ersons — and  the  case  in  Coke 
shows  that  a  covenant  of  this  character  has  been  held  to  be  re- 
strictive. 

The  next  question  is,  whether  there  is  any  express  covenant 
in  this  lease,  which  restrains  and  qualifies  the  covenant  of  title 
which  would  otherwise  be  implied  from  the  demise  itself.  And 
here  it  is  not  denied  that  the  covenant  that  Fowle  and  his  suc- 
cessor in  office,  shall  and  will  permit  the  lessee,  and  his  heirs  and 
assigns,  quietly  to  enjoy  the  premises  during  the  term,  would  be 
wholly  unnecessary,  if  he  had  before  covenanted  that  he  had 
good  title  to  make  the  lease,  and  that  it  is  a  covenant  imposing 
a  less  obligation  upon  the  lessor.  It  is  of  the  same  character, 
although  somewhat  more  restricted  in  its  operation,  as  that  in 
the  case  in  Coke.    It  must,  therefore,  be  held  to  express  the 

I.  MerriUf,Fra'm€,  3.  thtumiM  t.  CIsrfc. 

8.  Brow9t(Mg  y.  W^pU,  3  Bos.  k  P«l.  IS. 
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oontiact  which  these  parties  actually  entered  into,  and  to  restrain 
any  covenant  which  might  otherwise  be  implied  from  the  term 
*'  demise/'  in  the  lease. 

Judgment  for  the  defendant. 


Imfuxd  Covenakts  for  Title,  other  than  STATuroRT.^Implied  cot- 
enants,  called  alBO  covenants  in  law,  are  those  which  the  law  implies  or  in- 
tends from  the  nature  of  the  transaction,  although  they  are  not  expressed  by 
•words  in  the  instrument  containing  them.  The  nature  of  an  imf^ied  covenant 
was  very  clearly  stated  by  Chief  Justice  Tindal  in  the  case  of  Williams  v.  Bur- 
rell,  1  C.  B.  402,  429.  In  delivering  the  opinion  of  the  court  in  that  case,  he 
said:  "A  covenant  in  law,  properly  speaking,  is  an  agreement  which  the  law 
infers  or  implies  from  the  use  of  certain  words  having  a  known  legal  opera- 
•tion  in  the  creation  of  an  estate;  so  that,  after  having  had  their  primary 
operation  in  creating  the  estate,  the  law  gives  them  a  secondary  force,  by 
implying  an  agreement  on  the  part  of  the  grantor  to  protect  and  preserve  thee 
estate  so  by  those  words  already  created;  as,  if  a  man  by  deed  demise  land 
for  years,  covenant  lies  upon  the  word  'demise,'  which  imports,  or  makes,  a. 
covenant  in  law  for  quiet  enjoyment;  or,  if  he  grant  lanH  by  feoffment,  cove- 
nant will  lie  upon  the  word  *  dedi: ' "  See,  also,  Rawle  on  Gov.  457;  4  Kenfe 
Com.  474;  1  Wash.  R.  P.  326;  3  Id.  670;  3  Hill.  R.  P.  664,  4th  ed.;  Piatt  oik 
Gov.  40;  Williams  R.  P.  445;  Woodf.  Land.  &  Ten.  158,  12th  ed.;  Co.  Lit. 
384  a,  n.  332;  Bac.  Abr.,  tit.  Covenant,  B. 

In  order  to  comprehend  how  words  used  in  a  deed  or  lease  came  to  have- 
two  meanings  at  the  same  time,  that  is,  one  which  they  expressed  and  aa* 
other  which  the  law  implied  from  their  use,  it  will  be  necessary  to  revert  to 
the  origin  of  our  system  of  land  tenures,  and  the  modes  of  transferring  lands 
from  one  person  to  another.  Under  the  feudal  system,  every  contract  by 
which  lands  were  transferred  from  one  person  to  another  was  a  contract  mu- 
tually beneficial  to  transferror  and  tronsferree.  It  secured  to  the  one  protection 
and  to  the  other  faithful  service.  The  lord,  or  grantor,  engaged  to  defend  his 
tenant,  and  to  give  him  another  fief  of  equal  value  in  case  of  his  being  evicted: 
Co.  Lit.  101  b;  Toting  v.  Hargravt^s  Adm\  7  Ohio,  pt.  2,  p.  63.  And  if  the 
lord  failed  to  perform  his  partof  the  contract,  he  forfeited  hia  seigniory  or  rights 
over  the  land  granted  by  him:  1  Hallam*s  Middle  Ages,  167.  The  protection 
{guaranteed  by  the  lord  to  his  tenant  or  feoffee  was  considered  to  be  so  desir- 
able, during  those  unsettled  times,  that  many  allodial  owners  of  land  surren- 
dered their  lands  to  lords,  and  received  them  back  with  all  the  benefits  and 
burdens  of  the  feudal  tenure:  Id.  163.  By  the  feudal  constitution,  the  vassal 
rendered  homage  to  the  lord  from  whom  he  received  his  fief,  and  the  lord  in 
return  undertook  to  warrant  and  defend  the  enjoyment  of  the  fief  by  the 
vassal  to  whom  he  had  given  it.  Warranty  and  homage  were  reciprocal. 
And,  originally,  warranty  was  a  simple  incident  of  tenure,  created  without 
any  express  contract  The  mere  act  of  receiving  the  tenant's  homage  bound 
the  lord  to  the  reciprocal  duty  of  warranty  on  his  part.  These  principles  of 
the  feudal  law  were  established  long  before  the  introduction  of  deeds  as  a 
mode  of  transferring  real  property.  So  that,  when  deeds  came  to  be  used 
for  the  purpose  of  authenticating  the  transfer  of  lands,  whether  they  con- 
tained the  technical  word  "toarran^czo"  or  not,  a  warranty  was  implied  froni 
the  use  of  the  word  "dedi,**  which  was  termed  the  word  of  feofiment:  Rawle 
on  Cov.  2.  That  is,  before  transfers  came  to  be  made  by  written  instruments^ 
the  mere  granting  of  a  fief  bound  the  giver  to  wammty.  And  when  deeds 
Am.  Dso.  Yoii.  XZZn— 28 
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or  charters  oame  into  use,  the  word  *'dedi,"  the  essential  word  of  enfeoff- 
ment, had  added  to  its  ordinary  meaning  all  that  was  formerly  implied  by 
the  act  of  enfeoffment  nnder  the  feudal  law. 

This  seems  to  be  the  way  in  which  the  covenant  of  warranty  came  to  be 
implied  in  deeds.     As  early  as  the  year  1276,  the  statute  de  biffamU  declared 
what  should  be  the  force  and  effect  of  certain  words  in  a  deed.    It  says,  c. 
6,  that  deeds  which  contained  the  words  decU  ei  coticessi  tcUe  tenementwn^ 
without  reserving  homage,  or  without  a  dause  containing  warranty,  and  to 
be  holden  of  the  donors  and  their  heirs  by  a  certain  service,  should  be  coo- 
atmed  so  as  to  bind  the  donors  and  their  heirs  to  warranty.  *  This  statute 
was  regcirded  merely  as  declaratory  of  the  common  law:  2  Reeves*  History  of 
English  Law,  54.     And  Coke,  commenting  on  this  statute,  says:  '*£vcn  if 
there  be  nn  express  warranty  in  the  deed,  yet  that  take^h  not  away  the  war- 
ranty that  is  wrought  by  force  of  the  word  dedi,  but  the  feoffee  may  take 
advantage  either  of  the  one  or  the  other  at  his  pleasure:**  2  Inst.  275.     Now, 
prior  to  the  statute  of  quia  emptorea  terrarum,  lands  might  be  granted  to  be 
held  of  the  grantor  himself,  or  of  the  chief  lord  of  the  fee.    In  the  former 
case,  if  the  deed  contained  the  word'  "dedi,**  then  without  any  other  war- 
ranty both  the  grantor  and  his  heirs  were  bound  to  warranty.     And  in  this 
ease,  the  introduction  of  even  an  express  warranty  into  the  deed  did  not  have 
the  effect  of  limiting  or  restraining  the  operation  of  the  implied  warranty. 
But  where  the  lands  were  granted  to  be  held  of  the  chief  of  the  fee,  no  tenure 
subsisted  between  the  grantor  and  grantee.     Warranty  did  not,  therefore, 
hold  in  such  cases,  because  there  was  no  tenure  between  the  grantor  and 
grantee  to  raise  it     However,  the  grantor  was  supposed  to  be  bound  by  his 
own  gift,  and  therefore  ''give*'  imported  a  warranty  to  him.    But  this  war- 
ranty* was  personal  to  the  grantor  and  did  not  apply  to  his  heirs.    The  lan- 
guage of  the  statute  de  bigamis  on  this  point  is  as  follows:  "  Where  is  con- 
tained dedi  el  coneeni,  to  be  holden  of  the  chief  lords  of  the  fee  or  of  others, 
and  not  of  feoffors  or  of  their  heirs,  reserving  no  service,  without  homage  or 
without  the  aforesaid  clause,  their  heirs  shall  not  be  bounden  to  warranty, 
notwithstanding  the  feoffor  during  his  own  life  by  force  of  his  own  gift, 
shall  be  bound  to  warrant.*'    Mr.  Rawle,  in  his  work  on  covenants,  jMige  3, 
«ays  this  clause  of  the  statute  modified  the  common  law  on  this  subject.  The 
•statute  quia  emptorea  terrarum  abolished  the  subinfeudation  of  fee  simple 
estates,  and  as  a  consequence  did  away  with  the  warranty  theretofore  inci- 
dent to  grants  of  lands  in  fee  simple,  to  be  held  of  the  grantor  and  his  heirs. 
As  a  consequence,  the  word  detli  in  a  conveyance  in  fee  thenceforth  implied 
a  warranty  during  the  life  of  the  donor,  but  no  longer:  Rawle  on  Gov.  5; 
Oo.  Lit.  384  a,  n.  332;  2  Bl.  Com.  300;  3  Wash.  R.  P.  671;  FroH  v.  Jiay- 
mumd^  2  Am.  Dec.  233;  KeaU  v.  Welch,  5  Id.  266.    But  where  any  reversion 
was  left,   by  the  conveyance,   in  the  donor,   the  implied  warranty  still 
subsisted,  because  the  donee  still  held  of  the  donor,  as  before  the  statute, 
and  in  such  cases  the  warranty  bound  both  the  donor  and  his  heirs.    And 
therefore,   "if  a  man  make  a  gift  in  taile,  or  a  lease  for  life  of  land, 
by  deed  or   without  deed,   reserving  a  rent,   or  of   a  rent  service   by 
deed,  this  is  a  warrantie  in  law,  and  the  donee  or  lessee  being  impleaded, 
shall  vouch  and  recover  in  value.     And  this  warrantie  in  law  extendeth  not 
only  against  the  donor  or  lessor,  and  his  heires,  but  also  against  his  assignees 
of  the  reversion;  and  so  likewise  the  assignee  of  lessee  for  life  shall  take 
benefit  of  this  warrantie  in  law:"  Co.  Lit.  384  b.     After  the  statute  quia 
emptorea  abolished  the  tenure  upon  which  implied  warranty  depended,  ex- 
press warranties  were  introduced  into  deeds  much  more  generally  than  had 
been  the  case  before  the  enactment  of  that  statute:  Rawle  on  Cov.  5.     This 
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was  the  state  of  the  law  in  reference  to  implied  warranties  in  deeds  of  con- 
veyance of  freehold  estates,  until  it  was  changed  by  modem  staintes  in  Eng- 
land and  in  most  of  the  states  in  this  country. 

Implied  Covekants  in  Leases  tor  Yeabs. — A  lease  for  years  is  merely 
a  contract  for  the  possession  and  profits  of  land,  and  a  recompense  therefor 
by  rent  or  other  consideration:  Bac.  Abr.,  tit.  Leases  and  Terms  for  Years; 
4  Kent  Com.  85;  Co.  Lit.  384  a,  n.  332.  The  tenant  had  only  the  perception 
of  the  profits,  and  was  considered  to  hold  the  possession  for  the  reversioner. 
He  was  regarded  rather  as  the  servant  of  the  lord  than  as  an  owner  in  his 
own  right.  Not  being  considered  as  having  the  possession,  he  had,  originally, 
no  means  by  which  he  could  recover  it.  His  only  remedy,  on  being  deprived 
of  the  possession,  was  in  consequence  of  the  contract  contained  in  his  lease. 
The  words  *'  yielding  and  paying"  in  this  contract  were  construed  as  a  cov- 
enant in  favor  of  the  lord,  upon  which  he  could  recover  his  rent  by  an  action 
of  covenant  or  debt;  and  the  words  '* grant,  demise,'*  etc,  were  construed  as 
a  covenant  in  favor  of  the  tenant,  upon  breach  of  which  he  might  recover 
damages  for  the  loss  of  his  possession.  This  warranty  differed  from  that  in 
cases  of  freehold  estates  in  this,  that  the  latter  arose  from  tenure,  the  former 
from  contract.  And,  as  this  warranty  arose  from  the  contract  of  the  parties, 
it  was  held  to  be  modified  and  controlled  by  any  express  covenant  inserted 
by  them  in  the  lease.  It  will  be  seen  that,  although  the  same  term  is  ap- 
plied to  each  of  these  things,  the  warranty  in  the  one  case  is  different,  both 
in  nature  and  effect,  from  the  warranty  so  called  in  the  other:  Toung  v.  liar- 
grave's  Adm\  7  Ohio,  pt.  2,  p.  63;  Co.  Lit.  384  a,  n.  332. 

IifPLiED  Wabbantt  IK  Cases  ot  EXCHANGE  AND  Partition.^A  War- 
ranty was  implied,  in  case  of  exchange  of  lands,  from  the  word  txcambkaOf 
but  from  no  other.  And  in  the  case  of  a  partition  at  common  law  a  war- 
ranty was  implied  from  the  partition  itself:  Bawle  on  Cov.  457,  473;  Wil- 
liams R.  P.  445. 

Words  fbom  which  Covenants  for  Title  are  Implied. — In  the  con- 
veyance of  estates  of  freehold  the  only  word  from  which  a  warranty  of  title 
can  be  implied  is  the  word  of  feoffment,  *'dedi:**  Bawle  on  Cov.  457;  Co.  Lit. 
384  a;  Froit  v.  Baffnumd,  2  Cai.  188;  S.  C,  2  Am.  Dec.  228;  Young  v.  Hcur- 
grave's  AdmW,  7  Ohio,  pt.  2,  p.  63;  Black  v.  Oilmore,  9  Leigh,  446;  Allen  v. 
Sayward^  5  Qieenl.  227;  S.  C,  17  Am.  Dec.  221;  Gee  v.  Pharr,  5  Ala.  586; 
RkiixU  V.  Dickens,  1  Murph.  343;  S.  C,  4  Am.  Dec.  555;  Kent  v.  Welch,  7 
Johns.  258;  S.  C,  5  Am.  Deo.  266;  Piatt  on  Cov.  47;  3  Wash.  B.  P.  671; 
Dow  V.  Leuns,  4  Gray,  468,  473;  4  Kent  Com.  474;  Williams  B.  P.  443. 

Covenants  for  title  were,  from  the  earliest  times,  implied  from  the  words 
of  leasing,  "snch  as  demuti,  eoncessi,  or  the  like:"  Bawle  on  Cov.  461;  Merrill 
V.  Frame^  4  Taunt.  329;  Baher  v.  Harris,  9  Ad.  &  EL  532;  mUiams  v.  Bur- 
rell,  I  C  B,  402;  Line  v.  Stephenson,  5  Bing.  (N.  C.)  183;  Mostyn  v.  West 
Mostyn  Coal  and  Iron  Co.,  L.  B.,  1  C.  P.  D.  145,  152;  Woodf.  Land,  and 
Ten.  158;  Piatt  on  Cov.  46;  2  Piatt  on  Leases,  285;  Barney  v.  Keith,  4  Wend. 
502;  Orannis  v.  Clark,  8  Cow.  36;  Tone  v.  Brace,  11  Paige,  566;  Vemam  v. 
Smith,  16  N.  Y.  327;  Burr  v.  Stenton,  43  N.  Y.  462;  1  Wash.  B.  P.  325 
Black  V.  Oilmare,  9  Leigh,  448;  Maeder  v.  City  of  Carondelet,  26  Mo.  112 
115;  Knapp  v.  Marlboro,  29  Vt  282;  Mauls  v.  Ashntead,  20  Pa.  St.  482 
Dexter  v.  ManUy,  4  Cush.  14.  In  the  case  of  Lovering  v.  Lovering,  13  N 
H.  513,  it  was  decided  that  the  words  "let  and  lease,"  do  not  make  an  im 
plied  covenant.  But  in  the  cases  above  cited  the  words,  grant,  demise 
lease,  rent,  and  the  Uke,  words  of  leasing,  were  held  to  raise  implied  cove 
aants.    In  the  case  of  Mostyn  v.  West  Mostyn  Coal  and  Iron  Co. ,  L.  B. ,  1 C.  V.  D 
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152,  Brett^  J.,  in  deliTermg  his  opinion,  said:  "  The  case  of  Hart  y.  IFtndior  is 
an  authority  that  the  word  '  let*  has  the  same  effect  in  thia  respect  as  the  word 
< demise,*  and  that  any  other  equivalent  word  would  have  the  same  effect." 

Thx  Covenants  fos  Tftlx  Ihplibd  from  the  words  of  leasing  are:  1. 
That  the  lessor  has  the  power  to  demise;  2.  A  covenant  for  quiet  enjoyment: 
Bawle  on  Coy.  464;  LiM  v.  Stephenson,  6  Bing.  (N.  C.)  183;  Mo9tyn  v.  Weti 
Mo9tyn  Coal  and  Iron  Co.,  L.  R.,  1  G.  P.  D.  145;  Wade  y.  HalHgan,  16  HL 
507;  Strteter  v.  Streeler,  43  Id.  155;  Mayor  v.  Mabie,  13  N.  Y.  151;  2h^ 
v.  Wilson,  69  Pa.  St.  316;  1  Wash.  R.  P.  325. 

In  a  Demisx  bt  Parol  a  covenant  for  quiet  enjoyment  is  implied  by  law^ 
but  not  a  covenant  for  good  title:  Rawle  on  Gov.  464;  Bandy  v.  Cartwrif^i^ 
8  Exch.  913;  Maule  v.  Aahmead,  20  Pa.  St.  482;  Oano  y.  Foiiderwer,  34  H. 
J.  Law,  293. 

Extent  of  Gov&iNANT  Imflikd  in  Lbass. — ^An  implied  covenant  oeaaea 
with  the  estate  of  the  lessor,  and  does  not  necessarily  continue  during  the 
whole  term  expressed  in  the  lease:  Woodf.  Land,  and  Ten.  158;  Adanm  r. 
Gibney^  6  Bing.  656.     '*  Because  the  covenant  in  law  ends  and  determinea 
with  the  interest  of  the  lessor:"  Svxin  v.  Slransliam,  Dyer,  257  a;  Rawle  on 
Gov.  469;  McClowmj  v.  CrogliaiCn  AdnCr,  1  Grant  Gas.  307;  Taylor  on  Land. 
and  Ten.,  sec.  250.     There  is  no  implied  warranty  on  a  l^ase  of  house,  or  of 
land,  that  it  is,  or  shall  be,  reasonably  fit  for  habitation  or  cultivation.    The 
implied  contract  relates  only  to  the  estate,  not  to  the  condition  of  the  prop- 
erty: Hart  v.  Windsor,  12  Mee.  &  W.  68;  2  Piatt  on  Leases,  286;  Woodf.  Land. 
and  Ten.  159;  Carson  v.  Oodley,  26  Pa.  St.  111.     But  there  is  an  exception  to 
this  rule  in  the  case  of  a  furnished  house.     There  is  an  implied  condition  in 
a  lease  of  a  furnished  house  that  it  is  fit  to  live  in:  Wilson  v.  Finch  Hattan^ 
L.  K.,  2  Exch.  Div.  336;  Smith  v.  Marrable,  11  Mee.  &  W.  5;  Woodf.  Land, 
and  Ten.  159. 

No  GOVENANTS  FOR  TiTLB  ARE  IMPLIED  IN  THE  ASSIGNMENT  of  a  leaSC: 

Rawloon  Gov.  463;  Landydale  v.  Cheyney,  Gro.  Eliz.  157;  Waldo  v.  HcUl,  14 
Mass.  486;  Blair  v.  Rankin,  11  Mo.  440.  Scott,  J.,  delivering  the  opinion  of 
the  court,  in  the  case  last  cited,  says:  "Although  the  word  grant  or  denuss^ 
will  in  a  lease  create  an  implied  covenant  against  the  lessor,' yet  it  is  nowhere 
said  that  the  same  words  "will  in  an  assignment  create  an  implied  covenant 
against  the  assignor.  The  object  and  intent  of  the  parties  in  making  aa 
assignment  is  to  put  the  assignee  in  the  place  of  the  lessee,  and  when  that  is 
done,  the  assignor  ceases  to  have  any  further  concern  with  the  contract  unless 
he  has  bound  himself  by  express  covenants.*' 

Implied  covenants  do  not  extend  to  a  thing  not  in  esse  at  the  time  of  the 
demise:  Piatt  on  Gov.  45;  Huddy  v.  Fisher,  I  Leon.  278. 

General  Implied  Govenants  in  Leases  are  restrained  and  qualified  by  ex- 
press covenants  contained  in  the  same  instrument,  on  the  principal  that  ex- 
pressum  facit  taciturn  eessare:  Piatt  on  Gov.  45;  Rawle  on  Gov.  468;  Nokeif 
ettse,  4  Go.  81 ;  Merrill  v.  Frame,  4  Taunt.  329;  Line  y.  Stephenson^  5  Bing. 
(N.  G.)  183;  Brown  v.  TomUnson,  2  Greene  (Iowa),  527;  Boebuek  v.  Dupuy,  3 
Ala.  535;  Blair  v.  Hardin,  1  A.  K.  Marsh.  231;  Morris  v.  HarrU,  9  Gill,  19; 
Vanderkarr  v.  Vanderkarr,  11  Johns.  122;  Kent  v.  Welch,  5  Am.  Dec  206; 
3  Wash.  R.  P.  671;  Weems  v.  McCaughan,  7  Smed.  k  M.  422;  Akxandar  ▼. 
Schreiber,  10  Mo.  460. 


July,  1838. J  Olcott  v.  Little.  867 

Olooot  v.  Little. 

[9  Nxw  Haxpshzhb,  359.] 

PBomaaoBT  Kotb  Sionbd  bt  One  for  Hdisslf  and  Avothxb,  niAy  be  de- 
clared cm  as  the  note  of  both,  provided  authority  to  execute  the  note  is 
■hown. 

Uhbatisfisd  Jodomsnt  against  One  ot  Two  Joint  Dbbtobs,  does  not  bar 
a  snbsequent  action  against  the  other  where  the  latter  was,  at  the  time 
when  the  first  suit  was  brought,  without  the  jurisdiction  of  the  state. 

Assumpsit  against  the  defendant,  as  surviving  pioinisor  of  one 
"William  Slyfield.  Tbe  f ollovnng  is  a  copy  of  the  note  declared 
on: 

*'  Value  received  of  Mills  Olcott,  we  promise  to  pay  him,  or 
his  order,  two  hundred  nineteen  dollars  tweniy  cents,  on  demand, 
with  interest.  William  Sltfield, 

*'  12th  December,  1828.        for  himself  and  George  Little." 

This  note  was  admitted  in  evidence  against  the  defendant's 
objection.  The  defendant  then  offered  in  evidence  a  judgment 
of  the  superior  court  in  favor  of  Olcott  against  Slyfield,  upon  the 
flame  subject-matter  contained  in  the  declaration  in  this  case. 
The  suit  in  which  said  judgment  was  rendered  was  commenced 
against  Slyfield  and  Little,  and  the  writ  was  returned,  as  to 
little,  non  inventus.  Slyfield  died  after  this  judgment  was 
rendered,  and  before  the  commencement  of  the  present  suit.  The 
court  instructed  the  juiy  that  the  former  judgment  against  Sly- 
field  was  no  bar  to  the  suit  against  Little.  There  was  a  verdict 
for  the  plaintiff,  and  the  defendant  moved  to  set  it  aside,  and 
for  a  new  trial,  on  the  ground  of  misdirection. 

BeUf  for  the  plaintiff. 

BeOows  and  BarUett,  for  the  defendant. 

TTfham,  J.  The  first  count  in  the  declaration  alleges  that  the 
note  described  in  the  same  was  made  by  Little  and  Slyfield;  and 
it  is  contended  that  the  note  produced  in  evidence  does  not  sus- 
tain that  count. 

All  that  is  necessaiy  in  a  signature  to  a  bill  or  note,  is  that  it 
imports  to  bind  at  all  events,  each  person  who  signs  it:  Bayl. 
on  Bills,  24;  N.  E.  Marine  Ins.  Co,  v.  De  Wolf,  8  Pick.  56.  In 
this  case  the  signature  clearly  imports  to  bind  both  Slyfield  and 
Little,  and  may  be  declared  on  as  a  note  made  by  them,  pro- 
vided authority  is  shown  to  execute  the  note.  In  Smith  v. 
Jarves,  2  Ld.  Raym.  1484,  the  declaration  upon  a  note  drawn  by 
Jarves  &  Bailey  stated  that  Jarves,  for  himself  and  partner, 
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made  his  note  in  writing  with  his  own  hand  subscribed,  whereby 
he  promised  for  himself  and  partner  to  pay.  It  was  objected 
on  demurrer,  that  it  was  not  charged  that  Jarves  had  signed  the 
note  for  himself  and  Bailey;  but  the  court  held  it  sufficiently 
evident  that  Jarves  did  sign  for  himself  and  Bailey,  and  gave 
judgment  for  the  plaintiff. 

It  is  further  contended,  that  a  right  of  suit  is  lost  by  a  pre- 
vious judgment  on  this  demand  against  Slyfield.  This  may  be 
so  in  some  instances.  It  is  a  well-settled  rule,  that  in  actions 
for  the  breach  of  a  contract,  whether  in  assumpsit,  covenant, 
debt,  or  case,  a  verdict  or  judgment  can  not  generally  be  given 
in  a  joint  action  against  one  defendant  without  the  other:  1  Chit. 
PI.  31;  1  Bos.  &  Pul.  73,*  12  East,  93;'  and  it  is  said  that  where 
three  contract  jointly  and  separately,  and  the  plaintiff  sues  two, 
without  objection  to  judgment,  he  can  not  afterwards  sue  the 
other,  having  elected  to  consider  the  agreement  a  joint  one: 
Hammond  on  Parties  to  Actions,  230;  also,  that  if  judgment  is 
obtained  against  one  of  two  or  more  persons,  jointly  liable  in  a 
separate  action  against  him  on  said  contract,  the  plaintiff  can 
not  afterwards  proceed  against  the  parties  omitted,  but  must 
lose  their  security:  1  Chit.  PL  29;  4  Com.  Dig.,  Action,  K,  4; 
Ward  V.  Johnson  et  at,,  13  Mass.  148.  But  these  cases  are  all 
subject  to  exceptions  wherever  the  necessity  of  the  case  requires 
a  separate  suit  to  be  brought.  In  the  present  instance  a  suffi- 
cient excuse  appears  for  the  several  character  of  the  action  here- 
tofore brought  against  Slyfield,  so  as  clearly  not  to  manifest  an 
election  to  proceed  against  him,  to  the  discharge  of  the  present 
defendant.  This  excuse  arises  from  the  fact  that  but  one  of  the 
defendants  was  within  the  jurisdiction  of  the  government  when 
the  first  suit  was  brought. 

In  Thppan  v.  Bruen,  5  Mass.  193,  it  is  said  '*  to  have  been  an 
immemorial  practice  in  the  service  of  a  writ  sued  on  a  contract 
against  two  or  more  defendants,  if  some  of  the  defendants  are 
without  the  jurisdiction  of  the  commonwealth,  so  that  their 
bodies  can  not  be  arrested,  and  they  have  no  usual  place  of 
abode  within  the  state  at  which  summons  may  be  left,  to  cause 
the  writ  to  be  served  on  the  defendants  within  the  state  only, 
and  to  proceed  against  them  for  the  breach  of  the  contract  by 
all  the  defendants;  and  this  practice  is  declared  to  be  exceed- 
ingly convenient,  from  the  frequency  of  the  circumstance  that 
joint  debtors  have  been  found  to  live  in  different  states;  and 
that,  besides,  it  is  said  no  injustice  is  done,  because  if  judgment 

1.  ScoU  T.  Go^dain,  3.  Maa  v.  IMftrU. 
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had  been  rendered  against  all  the  debtors,  the  plaintiff  might 
have  satisfied  it  out  of  the  defendants  agaiiist  whom,  in  fact,  it 
"was  recovered." 

This  doctrine  is  also  holden  in  Dennett  et  al,  v.  Chick  et  a/.,  2 
Greenl.  191  [11  Am.  Dec.  59],  in  Maine;  and  has  long  been  prac- 
ticed in.  this  state,  and  may  be  regarded  as  settled  here. 

Judgment,  therefore,  having  been  from  necessity  rendered 
against  one  of  the  joint  signers  only  in  the  former  suit,  it  stands 
in  the  same  situation  as  where  judgment  has  been  rendered  in  a 
suit  against  one  signer,  where  the  contract  was  joint  and  several; 
which  while  it  remains  unsatisfied,  clearly  forms  no  bar  to  a  suit 
against  the  other  signer. 

Judgment  for  the  plaintiff. 

Mkrb  UNSATiansD  Judgment  against  0ns  of  Several,  for  detention  of 
property,  is  Ho  bar  to  a  suit  against  another  gnilty  of  the  same  or  a  different 
detention  of  the  same  thing:  ElUot  v.  Porter,  30  Am.  Dec.  689. 

lNiK>BaxiC£NT  BY  One  Joint  PROMISES  ov  A  Kegotiabls  Bill  for  himself 
and  his  copromisee,  without  special  authority,  transfers  no  title  to  the  notes 
Lowell  V.  Reding,  23  Am.  Dec.  545. 

Note  Given  bt  0ns  of  Two  Joint  Owkbbs  of  a  yessel,  who  was  also  the 
master,  for  supplies  for  the  vessel,  in  his  own  and  the  other  owner's  name, 
but  without  the  latter*s  authority,  is  void  as  to  him;  but  both  owners  are  lia- 
ble to  the  promisee  on  the  general  counts:   WUkiru  v.  Seedt  10  Am.  Deo.  21  !• 


LuET  V.  BumoY. 

[9  Nxw  H4MPSHTini,  396.] 

PiKXPSBTT  Delivxbxd  IV  Pabt  Exscction  of  a  Contbaot  which  is  void  hf 
the  statute  of  frauds,  may  be  recovered  back,  when  the  other  party  re- 
fuses to  perform  his  part  of  the  contract. 

OoNDTTiONAL  DsuvEBT  OF  Peopbrtt  TO  VsNDSB,  in  case  of  a  sale  upon  a 
condition,  does  not  vest  the  property  in  him  until  he  performs  the  condi- 
tion. 

Pabtt  mat  Rbsoind  Entibs  Contbact  after  partial  execution  thereof,  where 
the  other  party  refuses  to  complete  it,  if  the  latter  may  be  put  in  the 
same  situation  as  before. 

Tboteb  for  certain  promissoiy  notes.    The  jniy  found  a  ver* 
diet  for  the  plaintiff,  after  maldng  the  deduction  mentioned  in , 
the  opinion,  and  the  defendant  moyes  to  set  the  verdict  aside* 
The  other  facts  are  sufficiently  stated  in  the  opinion. 

Cooper,  for  the  defendant. 

Fletcher  and  Young,  for  the  plaintiff. 

WiLOOXy  J.    It  must  be  considered  as  established  by  the  ver* 
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diet  in  this  case,  that  the  notes,  for  the  conversion  of  which  this 
puit  is  brought,  wer^  deliyered  to  the  defendant  on  the  condition 
that  he  should  procure  and  deliver  to  the  plaintLBT,  in  exchange 
therefor,  certain  notes  executed  by  one  Oilkej,  and  should  also 
execute  to  the  plaintiff  his  own  note  for  two  hundred  dollars, 
and  secure  the  same  by  mortgage  of  real  estate.  A  portion  of 
the  Qilkey  notes  and  a  sum  of  money  were  received  by  the 
plaintiff.  But  when  the  defendant  was  called  upon  to  complete 
the  contract,  he  refused  altogether  to  give  his  own  note  for  two 
hundred  dollars,  and  to  secure  the  same  by  mortgage. 

The  whole  matter  resting  in  parol,  it  is  clear  the  promise  of 
the  defendant  to  execute  a  mortgage  of  real  estate  is  within  the 
statute  of  frauds,  and  void,  and  no  action  can  be  maintained 
thereon.  The  defendant  thus  having  it  in  his  power  to  avoid 
his  contract,  so  that  the  plaintiff  can  have  no  remedy  upon  it,  it 
seems  just  that  he  should  be  entitled  to  recover  back  whatever 
he  has  paid  or  delivered  in  part  execution  of  the  contract,  and 
that  the  defendant  should  not  be  permitted  to  protect  himself 
by  setting  up  a  contract,  which  he  has  rescinded.  The  right 
of  the  party  to  recover  in  such  case  is  too  well  established  to  be 
drawn  in  question  at  this  day:  Lane  v.  Shackford,  5  N.  H.  133; 
GUlet  V.  Maynard,  5  Johns.  85  [4  Am.  Dec.  329] ;  Glough  v. 
ffos/ord,  6  N.  H.  231. 

A  sale  of  property  may  be  upon  condition  that  the  vendee 
shall  give  securiiy,  or  do  some  other  act;  and  a  delivery  of  the 
property,  if  also  conditional,  does  not  vest  the  property  in  the 
vendee  —  but  upon  non-performance  of  the  condition  the 
vendor  may  reclaim  it.  Such  condition  may  be  waived  by  the 
parties;  but  a  delivery,  without  anything  being  said  as  to  the 
condition,  is  not  necessarily  absolute.  It  is  evidence  of  a  waiver; 
and,  in  connection  with  other  circumstances,  may  be  sufficient  to 
authorize  a  jury  to  find  a  waiver  of  the  condition.  But  if,  imdeb 
all  the  circumstances,  it  is  apparent  that  the  parties  did  not 
intend  to  dispense  with  the  condition,  the  property  does  not 
pass:  Hussey  v.  TJiomioriy  4  Mass.  405  [3  Am.  Dec.  224] ;  Whii- 
well  et  al.  v.  Vincent,  4  Pick.  449  [16  Am.  Dec.  365] ;  Smith  v. 
Dennie,  6  Id.  262  [17  Am.  Dec.  368] ;  2  Kent  Com.  496,  2d  ed. 

In  the  present  case  it  is  found,  that  the  notes  were  delivered 
by  the  plaintiff  on  condition  that  the  other  notes  should  be 
returned  in  exchange.  When  a  part  of  the  Gilkey  notes,  and 
the  defendant's  notes  to  Hanson,  were  received  by  the  plaintiff, 
it  was  expressly  declared  that  they  were  to  remain  as  security 
till  the  whole  contract  should  be  performed.     There  is  nothing 
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stated  in  the  case  from  which  an  intention  to  dispense  with  this 
condition  can  be  properly  inferred.  And  we  are  inclined  to  the 
opinion,  that  the  plaintiff  is  entitled  to  recover,  on  the  ground 
tliat  the  contract  has  been  rescinded  by  the  acts  of  the  parties, 
where  money  is  paid  on  a  contract,  which  is  executory  on  the 
part  of  him  who  receives  the  money,  and  he  altogether  fails  to 
falfill  his  part  of  the  contract,  the  injured  party  has  an  election 
either  to  bring  an  action  on  the  contract  to  recover  damages  for 
the  non-performance,  or  to  consider  the  contract  as  rescinded, 
&nd  recover  back  the  money  paid,  as  had  and  received  to  his  use: 
1  N.  H.  18;»  3  Id.  79;'  1  Pick.  67,^  2  Burr.  1010;*  7  T.  E.  181,-» 
12  Johns.  868.*  It  is  well  established,  however,  that  after  a 
partial  execution  of  an  entire  contract,  it  is  too  late  to  rescind 
it;  and  all  remedy  for  any  subsequent  neglect  must  be  had  on 
the  contract,  and  on  that  only:  Hunt  v.  8Uk,  5  East,  449;  Stevens 
^.  Cuahing,  1  N.  H.  17  [8  Am.  Dec.  27]. 

This  exception  would  not  seem  applicable  to  a  case  where, 
notwithstanding  the  partial  performance,  the  defendant  might 
be  put  in  the  same  situation  as  before.  Such  a  case  would  de- 
mand the  application  of  the  ordinary  rule,  that  if  the  defendant 
has  failed  altogether  to  perform  an  essential  part  of  an  entire 
contract,  the  plaintiff  may  restore  what  he  has  received;  and, 
for  the  sake  of  the  remedy,  treat  the  contract  as  rescinded.  The 
defendant  sustains  no  damage,  nor  does  the  plaintiff  receive 
benefit  from  the  partial  execution  of  the  contract.  Nor  is  the 
defendant  injured  by  the  rescinding  of  the  contract.  In  that 
event  he  becomes  liable  to  the  injured  party  only  for  the  value 
of  the  property  which  he  has  received  of  him;  while  in  an  action 
upon  the  contract  he  might  not  only  be  held  for  the  value  of  the 
property,  but  mulcted  in  damages  for  the  non-performance  of 
his  agreement. 

-  Where  the  plaintiff,  in  purchasing  an  annuity,  had  several  as- 
Boranoes,  part  of  which  were  vacated,  held  he  might  recover 
back  the  money  paid,  as  he  contracted  for  the  entirety:  6  East, 
241;'  Giles  v.  Edioarda,  7  T.  E.  181. 

In  the  case  before  us,  the  notes  and  money  received  were  ten- 
dered to  the  defendant.  If  the  plaintiff  has  derived  any  benefit 
from  the  use  of  the  money,  the  value  of  that  is  fixed  by  law; 
and  he  might,  under  some  circumstances,  be  bound  to  tender 
the  interest.  It  was  unnecessary  for  the  plaintiff  to  produce 
the  notes  and  money  in  court.    He  had  offered  them  to  the  de^ 

1.  Steoeiu  T.  Cuthing,  2.  Danforth  v.  Dewey, 

8.  Oo^drtek  t.  Lqfitm.  4.  Mota  T.  Macferlan,  5.  GiU»  ▼.  Sdwardm, 

6.  WkmUry,  Board*  7.  Smrfield  t.  Gomland. 
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fendant,  Tvho  refused  to  receive  them.  The  plaintiff  had  re- 
scinded the  contract — ^the  notes  and  money  became  the  pioperfy 
of  the  defendant,  and  he  has  his  action  to  recover  them,  if 
wrongfully  withheld  from  him. 

That  the  amount  of  the  money  and  Gilkey  notes  was  deducted 
from  the  value  of  the  plaintiff's  notes,  is  no  cause  of  complaint 
to  the  defendant.  It  is  difiScult  to  perceive  how  a  set-off  could 
be  made  in  this  suit  of  one  claim  against  the  other.  But  if  such 
deduction  v^as  improperly  made,  %vithout  the  assent  of  the  de- 
fendant, it  will  constitute  no  bar  to  his  right  to  recover  their 
value  in  a  separate  action.  The  plaintiff  is  the  only  person  lia- 
ble to  be  injured  by  such  a  procedure;  and  for  this  cause  the 
verdict  on  his  motion  might  be  set  aside.  But  if  he  is  content^ 
we  see  not  why  the  defendant  should  be  heard  to  object. 

That  the  plaintiff's  notes  had  been  destroyed  does  not  affect 
his  right  to  rescind  the  contract.  That  act  appears  to  have  been 
wholly  unauthorized  by  the  plaintiff,  nor  is  there  any  evidence 
that  it  was  even  known  to  him. 

Judgment  on  the  verdict. 

Conditional  Deltvert  does  not  Vest  Tttlb  in  Vendee  until  the  oon- 
dition  is  performed:  Huney  v.  Thornton^  3  Am.  Bee.  224.  In  the  case  of 
CogiU  V.  Hartford  <fe  N,  H.  B,  B.^S  Qray,  550,  the  principal  caae  ia  cited  in 
sapport  of  the  proposition,  that  it  is  the  duty  of  the  purchaser  to  inquire 
and  see  that  his  vendor  has  a  good  title  to  the  personal  property  which  b» 
undertakes  to  selL 


Pabsons  v.  Pabsokel 

[0  New  Hampshiu,  809.] 

Alimont  Means,  in  this  State,  the  Provision  or  aUowance  made  to  tb* 
wife  upon  a  divorce. 

Husband's  Power  over  Wife's  Property  Acquired  bt  Descent.— Pn^ 
erty  which  comes  to  a  wife  by  descent  does  not  vest  absolutely  in  th* 
husband.  He  may  make  it  absolutely  his  own  by  reducing  it  to  posses* 
sion,  and  may  release  or  assign  it  for  a  valuable  consideration  by  a  deed 
to  which  she  is  not  a  party;  but,  until  he  reduces  it  to  possession,  or  in 
sonio  way  bars  her  right,  he  has  only  a  qualified  interest  in  it,  and  if  he 
dies  first  the  right  survives  to  her. 

Administrator  is  a  Trustee  for  the  Heirs,  and  this  court,  sitting  as  a 
court  of  chancery,  has  jurisdiction,  in  a  proper  case,  to  enforce  their 
rights  against  him. 

Court  of  Chancery  in  England  Decrees  Suitable  Maintenance  to  a 
wife  out  of  her  equitable  interests,  in  case  of  desertion  or  ill-treatment 
by  the  husband.  This  jurisdiction  is  not,  however,  maintained  upon 
the  ground  merely  of  a  trust  which  tlie  court  has  a  right  to  enforce,  but 
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is  a  aepftrate  branch  of  equity,  and  seems  originally  to  have  been  exer- 
cised only  where  the  husband  sought  the  aid  of  a  court  of  chancery  to 
gain  possession  of  his  wife's  property. 
Statutb  Contebbino  Ghancbry  Powebs  IK  Cases  of  Tbost,  upon  this 
court,  does  not  empower  it,  upon  the  application  of  a  wife,  to  decree  to 
her  a  maintenance  out  of  her  equitable  property  where  she  has  been  de- 
serted by  her  husband.  But  if  the  husband  or  his  assignee  seeks  the 
aid  of  the  court  to  obtain  possession  of  the  wife's  property,  it  may,  per- 
haps, require  him  to  make  provision  for  her  support  before  it  will  aid 
him  in  recovering  it. 

Bill  in  chancery,  brought  by  Fiances  Parsons,  by  her  next 
friend,  John  Smith,  against  George  H.  Parsons  and  John  Gil- 
man.  The  bill  alleged  that  complainant  and  defendant  Parsons 
married  in  1826,  and  lived  together  until  1831,  when  he  being 
embarrassed  mth  debt  absconded,  leaving  her  and  one  son,  a 
child  of  said  marriage,  wholly  unprorided  for,  and  without  in- 
forming her  of  his  whereabouts  for  over  three  years;  that  during 
said  absence  she  and  her  child  lived  in  the  family  of  her  father 
nntQ  September,  1835,  when  her  father  died  intestate,  leaving 
considerable  real  and  personal  estate,  the  said  John  Smith,  the 
said  Fiances,  and  two  other  daughters  being  his  children  and 
heirs  at  law;  that  her  father  had  intended  to  settle  the  portion 
of  the  estate  that  might  fall  to  the  plaintiff  in  such  manner  as 
to  secure  it  for  her  sole  and  separate  use;  that  owing  to  various 
circumstances,  among  which  was  the  fact  that  he  had  no  posi- 
tive knowledge  that  said  George  H.  Parsons  was  still  living,  he 
omitted  to  do  so;  that  she  has  always  been  a  dutiful,  faithful, 
and  affectionate  wife;  that  no  property  has  been  settled  or 
secured  to  her  separate  use  by  her  husband,  and  that  she  has  no 
other  provision  for  her  future  support  except  her  share  in  her 
father's  estate;  that  in  October,  1835,  said  G.  H.  Parsons  opened 
a  correspondence  with  her,  and  afterwards  returned  and  lived 
w^th  her  nine  or  ten  months,  during  which  time  he  obtained 
fi3m  the  administrator  of  her  father,  of  her  share  of  the  estate, 
Oxte  thousand  dollars,  or  more,  and  became  and  was  very  im- 
provident and  intemperate,  thereby  wasting  his  property;  that 
thereupon  she  requested  him  to  settle  upon  her,  for  the  support 
of  herself  and  children,  the  remnant  of  her  property  in  his  hands, 
which  he  had  received  of  her  portion.  The  bill  then  charged 
that  said  George  H.,  combining  with  said  Gilman,  withdrew  to 
a  distant  place,  and  there  Gilman,  who  well  knew  the  premises, 
obtained  from  him  a  pretended  deed  in  fee  of  all  his  right  and 
interest  in  certain  real  estate  therein  described,  including  in  fact 
all  the  real  estate  of  her  father,  which  deed  he  had  caused  to  be 
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recorded;  that  Oilman  sets  up  a  purcbase  from  said  George  H. 
of  all  her  share  in  her  father's  real  and  personal  estate,  and  thai  I 

he  has  given  him  deeds  thereof,  under  which  he  has  entered  and  ' 

claimed  possession  of  her  father's  mansion  house,  and  claims  of 
the  administrator  the  residue  of  her  said  share  of  personal 
estate,  and  possession  of  her  share  of  the  real  estate  for  his  own 
use,  and  threatens  to  sue  therefor;  that  some  days  before  any 
conveyance  to  Oilman,  said  Oeorge  H.  had  notoriously  sepa- 
rated himself  from  her,  intending  to  desert  her  without  provid- 
ing for  her  support,  whereof  Oilman  had  notice  or  reasonable 
grounds  of  belief;  that  said  Oeorge  H.  has  since  deserted  her 
and  their  said  child,  without  providing  for  their  support;  that 
all  the  conveyances  to  Oilman,  if  not  obtained  by  fraud  and  im- 
position practiced  on  him,  were  made  to  defraud  her  of  her 
rights  and  interest  in  her  father's  estate,  and  of  alimony  or  sup- 
port from  her  husband,  and  were  volimtary  and  without  valu- 
able or  adequate  consideration,  and  in  trust  for  said  Oeorge  H., 
to  screen  said  goods  from  her  claims;  that  if  any  consideration 
was  paid  it  was  merely  colorable.  The  bill  insisted  that  all  such 
deeds  of  said  Oeorge  H.  should  be  adjudged  fraudulent  and 
void,  and  that  the  property  pretended  to  be  conveyed  by  them 
be  taken  to  be  part  of  her  share  in  her  father's  estate,  upon 
which  she  has  a  legal  and  equitable  lien  for  a  suitable  and  ade- 
quate settlement  for  herself  and  children,  which  no  act  of  her 
husband  could  defeat  or  impair.  The  bill  prayed  a  discoveiy 
from  Oilman;  that  said  deeds  of  assignment  to  Oilman  be  deliv- 
ered up  and  canceled;  that  alimony,  maintenance,  and  support 
be  decreed  to  her  from  the  estate  of  said  Oeorge  H.  Parsons; 
and  that  an  accoimt  be  taken.  Upon  a  motion  for  an  order  of 
notice  to  the  defendant.  Parsons,  a  question  arose  respecting 
the  jurisdiction  of  the  court,  and  its  right  to  grant  relief  upon 
the  case  stated  in  the  bill. 

Freeman  and  Ooodrich^  for  the  plaintiff. 
Farrar,  for  Oilman. 

Pabkeb,  C.  J.  It  is  contended,  in  the  argument,  that  the 
jurisdiction  of  this  court  is  most  ample  in  all  causes  of  marriage, 
divorce,  and  alimony,  the  constitution  giving  all  the  powers 
which  might  be  exercised  by  any  of  the  ecclesiastical  courts, 
courts  of  chancery,  or  any  tribimal  whatever  in  England;  and  it 
is  said  thuj^  this  bill  may  be  sustained  upon  the  ground  of  a 
claim  for  alimony,  which  is  alleged  to  be  the  wife's  maintenance 
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dniixig  her  maniage,  and  not  some  proYision  made  for  her  upon» 
or  after,  a  dissolution  of  it. 

The  term  alimony,  as  generallj  used  in  the  Finglish  books, 
means  a  portion  or  smn  allotted  to  the  'wife  for  her  maintenance, 
from  year  to  year,  either  during  a  matrimonial  suit,  or  upon  a 
divorce:  1  Bl.  Com.  441;  Cooke  v.  Cooke,  2  Ph.  Ecc.  40;  Street 
T.  Street,  2  Ad.  Ecc.  1;  HamertanY.  Hamerton,  1  Hagg.  Ecc.  23; 
De  Blaquiere  y.  De  Blaquiere,  3  Hagg.  322.  And  it  has  been 
held  that  it  shall  be  sued  for  in  the  spiritual  courts,  and  not 
in  chancery:  2  Show.  290.  It  may  be  allotted  pendente 
lite.  There  are  instances  where  the  term  is  used  as  applied  to 
her  maintenance,  generally,  without  regard  to  a  divorce;  but  in 
its  more  usual  acceptation  it  is  applicable  to  an  annual  sum,  or 
a  portion,  decreed  upon  a  separation  or  divorce,  a  mensa  et  thoro. 
This  is  fully  shown  by  numerous  cases  in  the  ecclesiastical  re- 
ports. '*  In  a  legal  sense  it  is  taken  for  that  allowance  which  a 
married  woman  sues  for,  and  is  entitled  to,  upon  separation  from 
her  husband:"  Jac.  L.  Diet.,  tit.  Alimony.  But  as  used  in 
this  state  its  signification  is  not  precisely  the  same.  We  have 
here  no  divorces  of  that  character.  No  ecclesiastical  courts, 
with  a  jurisdiction  similar  to  those  of  England,  were  ever  organ- 
ized here.  Prior  to  the  revolution,  divorces  are  supposed  uniformly 
to  have  been  granted  by  the  legislature,  as  they  are  sometimes 
granted  by  parliament  in  England.  No  law  is  found  giving  the 
ordinary  courts  of  judicature  any  power  upon  the  subject.  They 
were  so  granted  afterwards,  and  prior  to  the  adoption  of  the 
constitution  in  1783. 

In  the  edition  of  the  laws  printed  1780,  page  115,  is  an  act  to 
dissolve  the  marriage  between  Bobert  Bogers  and  Elizabeth  his 
wife,  passed  March  4, 1778.  And  during  the  existence  of  the 
provincial  government,  that  part  of  the  jurisdiction  of  the  ec- 
clesiastical courts,  relating  to  the  probate  of  wills  and  settle- 
ment of  estates,  was  exercised  by  judges  of  probate,  with  an  ap- 
peal to  the  governor  and  council,  as  the  supreme  court  of  pro- 
bate: Prov.  L.  103-106. 

Upon  the  adoption  of  the  constitution  in  1783,  it  was  deemed 
exi)edient  to  make  a  different  provision  in  this  respect,  and  the 
clause  referred  to  in  the  argument  was  inserted,  providing  that 
"  all  causes  of  marriage,  divorce,  and  alimony,  and  all  api)ealfl 
from  the  respective  judges  of  probate,  shall  be  heard  and  tried 
by  the  saJ>erior  comrt,  until  the  legislature  shall  by  law  make 
other  provision/'  It  is  evident  from  this  view  of  the  matter, 
that  ^is  dttose  of  the  constitution  was  not  intended  to  create 
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any  new  rules  in  relation  to  marriage,  or  its  dissolution,  or  the 
maintenance  of  married  women.  It  prorided  for  a  mere  transfer 
of  the  jurisdiction  which  had  existed  in  the  assembly  and  tiie 
governor  and  council,  leaving  the  legislature  to  make  such  pro- 
vision upon  the  subject  as  should  afterwards  be  deemed  expedient. 

In  1791  the  legislature  passed  an  act,  specifying  the  causes 
for  which  divorces  might  be  granted,  and  providing  that  ''the 
justices  of  the  superior  court  of  judicature  may,  in  all  cases 
where  a  divorce  is  decreed,  restore  to  the  wife  all  her  lands, 
tenements,  and  hereditaments,  and  may  assign  to  the  wife  such 
part  of  the  real  and  personal  estate  of  her  late  husband,  as,  all 
circumstances  duly  considered,  they  may  think  just  and  reason- 
able," etc.  This  act  is  still  in  force,  and  has  ever  since  been  re- 
garded as  a  legislation  upon  the  whole  subject,  and  not  as  in  aid 
of  any  practice  such  as  is  adopted  in  the  English  ecclesiastical 
courts.  It  embraces  nearly  all  of  the  causes  of  divorce  from  bed 
and  board  in  England,  and  authorizes  in  all  the  cases  specified, 
a  divorce  from  the  bonds  of  matrimony.  No  other  provision  for 
the  maintenance  of  the  wife,  or  for  alimony,  by  decree  of  this 
court,  has  been  known  here,  except  that  authorized  by  this  stat- 
ute; unless  a  small  sum  sometimes  ordered  to  be  paid  to  the 
wife,  to  enable  her  to  defend  against  the  application  of  the  hus- 
band for  a  divorce,  may  be  so  termed. 

There  were  doubtiess  two  reasons  why  the  legislature,  instead 
of  providing  for  a  yearly  allowance  to  the  wife,  for  her  mainte- 
nance, authorized  a  restoration  of  her  real  estate,  and  an  absolute 
assignment  of  a  part  of  the  husband's  estate.  One  was,  the  na- 
ture of  the  separation,  being  an  entire  dissolution  of  the  mar- 
riage; another,  the  nature  of  the  property  in  a  new  country, 
where  the  income  depended  very  much  upon  personal  exertions. 
Probably  the  assembly  of  the  province,  when  they  exercised  the 
jurisdiction,  made  a  similar  provision  for,  or  in  lieu  of,  alimony. 
As  an  allowance  to  the  wife,  for  her  support,  upon  a  divorce,  it 
took  the  name  of  alimony,  and  has  long  been  so  designated  in 
legal  parlance  here.  The  learned  editor  of  the  edition  of  the 
laws  published  in  1815  so  designated  it  in  the  margin  of  the  act, 
and  in  the  index  of  that  edition,  and  this  was  followed  in  the 
edition  of  1830. 

In  Massachusetts  the  legislature  made  a  somewhat  similar  en- 
actment for  the  benefit  of  the  wife,  with  some  further  provisions; 
and  in  that  state,  also,  what  is  thus  allowed  her  is  understood  to 
be  alimony:  1  Mass.  Stat.,  ed.  1807,  303;  West  v.  West,  2  Mass. 
223.    Alimony  here,  then,  as  used  in  the  constitution,  must  be 
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understood  to  mean  the  provkion  or  allowance  made  to  the  \rif  e 
upon  a  divorce. 

It  is  not  suggested  that  the  case  of  this  plaintiff  comes  within 
any  of  the  causes  for  a  divorce.  If  it  did^  we  should  not  decree 
it,  sitting  as  a  court  of  chancery.  If  this  bill  may  be  sustained, 
it  must  be  by  virtue  of  the  statute  of  1832,  which,  among  other 
grants  of  chanceiy  jurisdiction  having  no  reference  to  nuttters 
of  this  kind,  gives  the  court  chancery  powers  in  all  cases  of  fraud, 
trust,  accident,  and  mistake,  where  there  is  not  a  plain,  ade- 
quate, and  sufficient  remedy  by  the  rules  of  the  common  law; 
and  allows  us,  for  the  purpose  of  carrying  the  powers  granted 
into  effect  and  doing  equity  and  justice  between  party  and  party, 
to  make  all  equitable  and  necessaiy  decrees,  orders,  and  judg- 
ments; and  contains  a  further  provision,  authorizing  the  grant- 
ing of  writs  of  injunction,  whenever  the  same  shall  be  necessaiy 
to  prevent  injustice. 

The  plaintiff's  counsel  contend  that  here  are  three  distinct 
grounds  upon  which  the  jurisdiction  may  be  sustained,  viz.: 
trust,  fraud,  and  the  prevention  of  injustice.  But  this  all 
resolves  itself  into  the  question  whether  here  is  any  trust, 
within  the  meaning  of  the  statute,  for  the  benefit  of  tiie  wife, 
which  the  court  can  enforce.  If  there  is  no  such  trust,  there  is 
no  fraud  suggested  that  the  court  can  reach,  nor  any  injustice 
which  will  authorize  the  issuing  of  an  injunction.  We  have 
not  a  general  jurisdiction  to  compel  husbands  to  deal  justly 
and  kindly  by  their  wives. 

There  is  no  qtiestion  that  a  trust  exists  here  in  the  administra- 
tor, for  the  benefit  of  those  entitled  to  distributive  shares  in  the 
estate;  but  there  is  nothing  to  enforce  against  him.  It  is  not 
pretended  that  he  fails  in  his  duiy,  and  that  a  remedy  must  be 
sought  against  him  here.  Does  this  case  disclose  a  trust  for  the 
benefit  of  the  wife,  upon  which  we  can  proceed,  for  her  relief, 
against  her  husband  and  his  assignee  ?  The  property  in  question 
was  derived  from  the  estate  of  the  father  of  the  wife.  Had  she 
been  unmarried  she  would  have  taken  the  whole  absolutely,  and 
the  administrator  would  have  held  her  share  of  the  personal 
estate,  as  trustee  for  her  benefit.  But  at  the  time  of  the  decease 
of  her  father  she  was  under  coverture. 

In  CommonweaUh  v.  Manly,  12  Pick.  176,  it  is  said  that  a  leg- 
acy given  to  the  wife  vests  absolutely  in  the  husband,  and  "  so 
the  wife's  distributive  share  in  an  intestate  estate  vests  in  the 
husband."  By  this  it  must  have  been  intended  that  he  may 
claim  or  reduce  it  to  possession,  to  his  own  use. 
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Neither  a  legacy  to  a  T^ife,  nor  a  distributiYe  share  in  an  estate 
in  which  she  is  interested,  vests  in  the  hudband  absolutely: 
Wildman  v.  WUdman,  9  Ves.  177.  They  are  not  like  her  per- 
sonal properiy  in  possession,  which  becomes  absolutely  his;  but 
they  are  classed  with,  and  sometimes  called,  her  choses  in  action: 
Clancy's  Rights,  etc.,  of  Husband  and  Wife,  109,  b.  1,  c.  8; 
Brothero  y.  Hoodf  Com.  725;  Com.  Dig. ,  Bar.  and  Feme,  E,  3.  If 
the  husband  reduce  them  to  possession,  as  he  may,  they  become 
absolutely  his  own:  Clancy,  111;  2  Story  Eq.  631.  And  he 
may  release  them,  or  assign  them  for  a  valuable  consideration, 
and  by  a  deed  to  which  she  is  not  a  party:  Clancy,  120;  Thicker 
V.  O^rdon,  5  N.  H.  564.  But  until  he  has  reduced  them  into 
possession,  or  in  some  other  way  barred  her  right,  he  has  only  a 
qualified  interest,  and  if  he  die  first  the  right  survives  to  her: 
Clancy,  109;  Oar/orih  v.  Bradley ,  2  Ves.  sen.  675;  Schuyler  y, 
HaU,  5  Johns.  Ch.  196.  And  possession  by  the  husband,  as 
executor  and  trustee,  is  not  a  sufficient  reduction  into  possession 
to  bar  her  of  her  right:  Baker  v.  ffaU,  12  Ves.  497;  WaU  v.  Tom- 
linson,  16  Ves.  413.  If,  however,  he  survive  his  wife,  he  is  enti- 
tled to  administration,  and  to  recover  and  receive  them  to  his 
own  use:  Humphrey  v.  Bullen,  1  Atk.  458;  Whiiaker  v.  WhU- 
aker^  6  Johns.  112;  Sqwib  v.  TFt/n,  1  P.  Wms.  380;  and  Cari  v. 
Re^y  cited  381;  3  N.  H.  129;  Judge  etc.  v.  Chamberlain,  2  Kent 
Com.  114. 

The  distributive  share  of  the  plaintiff  in  her  father's  estate  the 
husband  may  claim  and  receive  to  his  own  use;  but  until  he  has 
received,  released,  or  assigned  it,  or  in  some  way  barred  her 
right,  she  has  an  interest  which  may  survive  to  her  in  the  event 
of  his  decease.  If  the  husband  makes  a  voluntaiy  assignment 
of  the  wife's  portion,  it  is  said  the  volunteer  must  stand  in  the 
place  of  the  husband:  Jewson  v.  Moulaon,  2  Atk.  420;  1  Bro.  Ch. 
51;'  9  Ves.  99." 

There  being  here  a  trust  in  the  administrator,'  which  might 
inure  to  the  benefit  of  the  plaintiff,  if  her  right  is  not  barred  by 
the  proceedings  of  the  husband,  this  court  has  jurisdiction  of 
the  subject-matter  of  it,  as  such,  under  the  clause  of  the  statute 
which  has  been  cited;  and  when  a  proper  case  arises  for  enforc- 
ing her  rights  against  the  administrator  may  entertain  a  bill  for 
that  purpose;  as,  if  the  husband  should  die  without  reducing  it 
into  possession,  or  having  made  an  assignment  or  release  which 
would  operate  against  her.    And  we  might,  perhaps,  in  such 
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case  inquire  whether  the  assignment  was  for  a  valuable  con- 
sideration. 

But  the  important  question  in  this  case  still  remains:  Has  she 
any  rights  which  the  court  can  protect  and  enforce  against  her 
husband  and  his  assignee  on  the  facts  disclosed  in  this  bill,  as- 
suming them  to  be  true? 

Courts  of  equity  will  not  interfere  to  restrain  or  limit  the  hus- 
band in  the  just  exercise  of  his  marital  rights:  2  Story  Eq.  631. 
But  the  court  of  chancery,  in  England,  has  in  many  instances, 
under  jmrticular  circumstances,  sustained  applications  for  similar 
relief  to  that  asked  in  this  case.  The  grounds  upon  which  they 
entertain  this  jurisdiction  have  not  been  uniform,  and  the  princi-^ 
pie  on  which  it  is  supported  is  not  quite  clear. 

Mr.  Justice  Stoiy  does  not  seem,  in  his  Commentaries  on 
Equity  Jurisprudence,  to  have  traced  its  origin,  or  stated  the 
progress  of  this  jurisdiction.  After  stating  that  courts  of  equity 
do  not  assert  any  general  jurisdiction  to  decree  a  suitable  main- 
tenance for  the  wife  out  of  the  husband's  property  because  he 
has  deserted  her,  etc.,  he  says:  "Whenever  the  wife  has  any 
equitable  property  within  the  reach  of  the  jurisdiction  of  courts 
of  equity,  they  will  lay  hold  of  it;  and  in  such  case  of  the  deser- 
tion or  ill-treatment  of  the  wife  by  the  husband,  as  well  as  in  the 
case  of  his  imibility  or  refusal  to  maintain  her,  they  will  decree 
her  a  suitable  maintenance,  out  of  such  equitable  funds.  The 
general  ground  on  which  this  jurisdiction  is  asserted,  is,  that  the 
law,  when  it  gives  the  property  of  the  wife  to  the  husband,  im- 
poses on  him  the  correspondent  obligation  of  maintaining  her, 
and  that  obligation  wiU  fasten  itself  upon  such  equitable  property 
in  the  nature  of  a  lien  or  trust,  which  a  court  of  equity,  when 
necessary,  will,  in  pursuance  of  its  duty,  enforce:"  2  Story  Eq. 
G50.  Here  the  jurisdiction  is  placed  upon  the  ground  that  the 
obligation  of  the  husband  to  jnaintain  the  wife  fastens  itself 
upon  the  equitable  property,  in  the  nature  of  a  lien  or  trust. 
But  that  obligation  is  equally  imperative  whether  she  have  any 
property  or  not,  and  might  equally  well  fasten  itself  upon  his 
estate,  however  acquired. 

In  another  place,  speaking  of  the  maxim  that  he  who  seeks 
eqtiity  must  do  equity,  he  gives,  as  one  of  the  illustrations  and 
instances  in  which  it  will  be  applied — ^where  a  husband  seeks  to 
recover  his  wife's  property,  and  he  has  made  no  settlement  upon 
her:  1  Story  Eq.  78.  It  would  seem  that  this  jurisdiction  to 
provide  for  the  wife's  maintenance  out  of  her  equitable  inter- 
ests, in  case  of  desertion,  and  also  for  a  settlement  to  be  madft 
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upon  her,  out  of  her  equitable  interests,  where  no  desertion  ex- 
isted, had  its  origin  in  this  maxim. 

Thus  in  NvohoU  v.  Danvera  et  e.,  contra.  A  wife  having  been 
used  with  crueliy  by  her  husband,  became  entitled  to  a  share  of 
her  mother's  personal  estate,  who  died  intestate.  The  interest 
was  decreed  to  the  wife,  for  her  separate  use,  and  then  to  the 
husband  if  he  survived;  afterwards  the  principal  to  be  paid  to 
the  issue,  and  if  no  issue,  then  to  the  survivor  of  the  husband 
sjid  wife:  2  Yem.  671.  In  Mr.  Baithb/s  note  it  appears  that 
the  decree  recited  as  a  ground  for  it,  **  the  defendant  being 
obliged  to  come  into  equity  for  the  same,"  and  proceeded  upon 
that  ground.  A  special  agreement  was  mentioned  and  sup- 
posed to  be  the  ground  by  Lord  EUenborough :  2  East,  283-294. 
So  in  WUliama  v.  CaUow  et  e.,  contra,  the  husband  brought  a 
bill  and  the  wife  a  cross-bill.  It  was  a  case  of  cruelly,  and  the 
husband  was  wasting  his  substance:  2  Yem.  752.  So  in  Oxen-^ 
den  V.  Oxenden  et  e. ,  contra,  the  husband  having  by  his  cruelty 
forced  his  wife  to  separate  from  him;  Lady  Oxenden's  bill  was 
to  have  a  marriage  agreement  performed,  and  an  allowance  for 
maintenance.  Sir  James'  cross-bill  was  to  have  part  of  the 
wife's  portion  invested,  etc.  The  lord-keeper,  Wright,  said  that 
as  a  court  of  equity  will  oblige  a  husband  who  comes  into  equity 
for  his  wife's  portion,  to  make  a  settlement  upon  the  wife  by 
way  of  jointure,  or  to  secure  a  maintenance  to  her  in  case  she 
outlive  the  husband,  the  court  ought  much  rather  to  do  it  where 
.the  wife  is  at  present  reduced  to  a  starving  condition,  and  espe- 
'Cially  where,  as  in  this  case,  the  execution  of  a  trust  is  to  be 
•directed  by  the  court:  2  Yem.  493. 

It  seems  that  in  Colemore  v.  Colemore,  before  Lord  Chancellor 
King,  the  husband  had,  after  a  sentence  for  alimony,  made  over 
his  whole  estate  to  trustees,  and  then  went  to  the  West  Indies; 
and  upon  a  bill,  brought  by  the  wife  against  the  trustees,  he 
directed  them  to  pay  her  a  considerable  maintenance  out  of  the 
trust  estate,  whilst  the  husband  resided  abroad:  Vide  the  case 
cited  3  Atk.  295.  That  case  was  after  a  divorce,  and  decree  of 
alimony,  and  for  the  purpose  of  securing  the  wife's  maintenance^ 
because  the  husband  attempted  to  evade  the  payment  of  the  ali- 
mony. It  seems  to  have  been  a  mode  of  enforcing  the  decree 
for  alimony.  But  in  Wathyns  v.  Watkyna,  2  Atk.  96,  where  the 
wife  brought  a.  bill  for  maintenance,  on  suggestion  of  cruel 
usage.  Lord  Hardwicke  said:  ''  I  can  do  no  more  in  this  case 
than  Lord  Chancellor  King  did  in  the  case  of  Colemore  v.  Cole^ 
more,  when  he  framed  his  decree  by  way  of  analogy  to  the  writ 
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of  ne  exeat  regno ^  and  impounded  the  fortune  of  «he  huuband  for 
the  wife's  maintenance,  until  his  return;"  aud  he  referred  it  to 
a  master,  to  take  an  account  of  the  personal  estate  of  the 
plaintiff  before  her  marriage,  which  had  come  to  the  hands  of 
the  defendant  since  her  marriage,  etc.  And  as  the  husband  had 
possessed  himself  of  his  wife's  fortune,  and  gone  out  of  the 
kingdom,  he  ordered  the  interest  of  a  certain  sum  to  be  paid  to 
her,  until  he  thought  proper  to  return  and  maintain  her. 

This  is  the  first  case  that  I  find  where  the  court  departed 
from  the  principle  that  they  coidd  not  interfere  except  where 
the  husband  sought  the  aid  of  the  court;  and  this  was  assumed 
by  analogy  to  a  case  where  the  husband  attempted  to  avoid  a  de- 
cree of  the  ecclesiastical  court  for  the  payment  of  alimony.  Mr. 
Saunders,  the  editor,  says,  in  a  note:  "But  notwithstanding 
this  case,  and  that  of  WUiams  y.  CaUow,  2  Yem.  752,  it  seems 
that  the  court  of  chancery  can  not  compel  the  husband  to  pay 
a  separate  maintenance  to  the  wife,  unless  upon  an  agreement  be- 
tween them,  or  after  a  diTorce  in  the  ecclesiastical  court."  He 
refers  to  Head  ▼.  Head,  3  Atk.  547-550,  and  1  Fonb.  Eq.  96» 
Head  y.  Head  was  a  bill  by  the  wife,  against  the  husband,  to 
establish  her  separate  maintenance.  Lord  Hardwicke  said: 
''  The  two  principal  grounds  for  bills  of  this  kind  are  an  agree- 
ment for  maintenance,  or  a  trust  for  this  purpose;  and  in  either 
of  these  cases  the  court  will  entertain  a  suit  for  alimony  and 
maintenance,  and  even  after  a  sentence  in  the  ecclesiastical  court 
for  it,  where  the  husband  in  order  to  evade  it  is  going  out  of  the 
kingdom,  will,  upon  a  bill  filed  by  the  wife,  grant  a  ne  exeat 
regno;"  and  he  then  refers  to  Colemore  y.  Colemore,  3  Atk.  295. 

Since  the  time  of  Waikyna  y.  Walkyna,  the  principle  upon 
which  the  court  will  provide  for  the  maintenance  of  the  wife 
seems  not  to  have  been  confined  to  cases  where  the  husband 
sought  the  aid  of  the  court,  but  has  been  enlarging  from  time 
to  time. 

In  Sleech  y.  ThoringUm,  2  Yes.  sen.  5G2,  Sir  Thomas  Clark, 
M.  B.,  in  delivering  the  opinion,  says:  ''In  general,  where  a 
husband  comes  into  court  for  the  wife's  property,  or  anything  he 
claims  in  her  right,  jure  marUi,  he  is  obliged  to  submit  to  the 
terms  of  the  court,  and  make  a  settlement,  or  reasonable  pro- 
vision, out  of  that.  Yarious  instances  have  been,  where  the  wife 
has  insisted  the  husband  should  have  nothing;  the  court  has 
not  thought  itself  empowered  to  take  from  the  husband  the  wife's 
fortune,  so  long  as  he  is  willing  to  live  with  and  maintain  her, 
and  no  reason  for  their  living  apart:  even  where  the  husband 
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will  not  come  m  before  the  master,  the  court  will  uot  go  so  fiur 
as  to  do  anything  in  diminution  of  the  husband's  right  so  as  to 
take  away  the  produce  from  him,  or  prevent  his  receiving  the  in- 
terest, but  constantly,  where  he  maintains  the  wife,  accompanies 
the  direction  for  a  suspension,  with  payment  of  the  interest  to 
the  husband.  It  is  otherwise  where  he  leaves  her  unprovided: 
Colmer  v.  Colmer,  by  Lord  King.  But  more  particularly  in 
Wathyns  v.  Waikyns,  Dec.  10, 1740,  where  exactly  like  this  case 
the  husband  was  gone  abroad,  and  left  his  wife  unprovided  for, 
the  court  laid  hands  on  the  money  which  was  in  the  power  of 
the  court,  and  directed  the  payment  of  the  interest  to  the  wife, 
until  the  husband  returned  and  made  provision  for  her,  as  he 
ought."  ''In  the  power  of  the  court,"  here,  must  mean, 
''within  the  kingdom,"  for  the  husband  had  in  that  case  re- 
duced the  property  into  possession,  and  it  was  in  no  other  way 
in  the  power  of  the  court,  imtil,  as  the  master  of  the  roUs  ex- 
presses it,  ' '  the  court  laid  hands"  upon  it. 

It  is  apparent  that  this  laid  a  broad  foundation  as  the  basis  of 
the  jurisdiction;  for  if  the  husband  deserted  the  wife,  and  left 
the  kingdom,  leaving  property  which  had  come  in  right  of  the 
wife  (although  he  had  reduced  it  to  possession,  according  to  the 
case  of  Watkyna  v.  Waibyns),  the  court  might  interfere,  on  her 
application.  Subsequent  cases  place  the  jurisdiction  of  the 
court  on  the  original  ground. 

In  Pryor  v.  HiU^  4  Bro.  Ch.  143,  where  the  husband  had  made  a 
general  assignment  for  the  benefit  of  creditors,  and  the  wife, 
being  entitled  to  the  interest  of  funds  for  life,  the  assignees 
brought  a  bill  to  be  paid  the  interest  and  dividends,  Sir  Richard 
Pepper  Arden,  the  master  of  the  rolls,  recognized  the  original 
principle.  He  said:  "  If  the  parties  can  not  agree,  I  can  only 
say  I  can  not  assist  the  assignees  to  get  it  without  their  making 
a  provision."  And  in  Burdon  v.  Dean,  2  Ves.  jun.  606,  which 
was  a  bill  by  the  assignees  of  the  husband,  who  was  a  bankrupt, 
he  said,  "  The  next  question  is,  whether  the  plaintiffs  can  get 
anything  without  the  intervention  of  this  court."  "  I  have  no 
objection  to  what  they  can  get  at  law;  but  if  they  come  into  this 
court,  I  will  not  extend  the  arm  of  the  court  to  give  them  any 
other  part  of  her  property  without  a  consideration  for  it." 

But  in  Wright  v.  Morleya.ndMn'ley  v.  SL  Alban,  11  Ves.  12,  23, 
the  master  of  the  rolls.  Sir  William  Grant,  cited  Waih/nsY. 
Waikyns,  and  other  cases  which  have  been  referred  to,  and  held 
that  if  the  husband  has  gone  abroad,  and  left  the  wife  unpro- 
vided for,  a  decree  might  be  made  to  pay  her  dividends  on  stock 
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held  in  trust  for  her.  And  in  Duncan  y.  Duncan,  19  Yes.  895, 
he  said,  **  the  cases  in  which  subsistence  has  been  provided  by 
the  court  are,  either  where  the  husband  has  turned  her"  (the 
wife)  "  out  of  doors,  or  by  ill-treatment  obliged  her  to  leave  his 
house,. or  had  quitted  the  kingdom  leaving  her  destitute;"  and 
he  cited,  among  other  cases,  Waihyna  v.  Watkyna,  Sleech  v. 
Thorington,  etc. 

It  maybe  taken  to  be  now  settled  in  the  English  court  of 
chancery,  that  a  bill  in  behalf  of  the  wife  will  be  sustained  in 
such  cases.  Clancy,  treating  of  the  equity  of  a  married  woman 
to  a  provision  out  of  her  equitable  interests,  where  she  had  been 
abandoned  or  ill-treated  by  her  husband,  says:  **  The  nature  of 
this  equitable  relief  is  this,  that  whenever  a  husband  abandons 
his  wife,  and  leaves  her  without  the  means  of  subsistence,  or 
elsewhere  he  treats  her  so  ill  as  to  force  her  to  quit  his  house,  in 
either  of  these  events  if  she  file  a  bill  by  her  next  friend  against 
him,  praying  that  an  allowance  may  be  secured  to  her  out  of  the 
produce  of  her  own  fortune  which  is  in  the  power  of  the  court, 
a  decree  will  be  made  according  to  this  prayer.  But  the  dis- 
pensation of  this  favor  on  such  occasions  arises  wholly  from  the 
wife's  fortune  which  the  court  has  within  its  reach;  her  main- 
tenance must,  if  at  all,  be  served  out  of  that;  for  without  it 
equity  has  no  jurisdiction  to  interfere,  and  the  wife  must  go 
without  redress.  Whatever  the  nature  and  extent  of  her  suffer- 
ings may  have  been;  whether  she  has  been  left  by  her  husband 
destitute  of  the  means  of  support,  or  has  been  driven  from  her 
home  by  the  cruelty  or  violence  of  his  demeanor  towards  her; 
however  large  her  portion  may  have  been,  if  he  have  reduced  it 
into  possession,  or  if  it  be  of  a  legal  quality,  equity  can  give  her 
no  relief,  as  neither  the  person  nor  the  property  of  the  husband 
can  be  made  liable  in  that  court  to  a  maintenance  for  his  wife 
under  such  circumstances:"  Clancy's  Bights  etc.  of  Husband 
«nd  Wife,  447. 

It  is  clear,  from  this  examination  of  the  cases,  that  this  juris- 
diction is  not  maintained  upon  the  ground  merely  of  a  trust 
which  the  court  has  power  to  enforce,  but  it  is  a  separate  branch 
of  equity,  and  it  is,  in  the  elementary  writers,  denominated  the 
wife's  equity  to  a  provision  or  maintenance.  The  changes  in 
this  branch  of  equity  jurisprudence  have  but  followed,  or  ac- 
companied, the  changes  respecting  the  wife's  equity  to  settlement 
out  of  her  estate. 

The  nature  of  this  equity  to  a  settlement  is  thus  stated  by  Mr. 
Olancy:   ''If  a  husband,  or  any  person  claiming  in  his  right. 
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seeks  to  reduce  into  possession  that  part  of  the  wife's  portion 
which  is  of  an  equitable  nature,  chancery  wiU  in  most  instances 
insist  on  a  provision  for  her  out  of  it,  where  no  settlement  or  an 
inadequate  settlement  has  been  made  upon  her.  If  the  wife's 
foi*tune  be  within  the  reach  of  the  court,  as,  if  it  were  vested  in 
trustees,  or  if  it  have  been  paid  by  the  trustees  into  court,  or  if 
it  be  in  any  other  situation  in  which  it  would  be  under  the  di* 
rection  and  control  of  a  court  of  equity,  that  court  will  not 
suffer  it  to  be  removed  out  of  its  jurisdiction  until  an  adequate 
provision  shall  be  made  for  her,  unless  she  has  been  already 
sufficiently  provided  for,  or  unless,  on  her  personal  examination, 
she  waives  the  benefit  of  this  protection;  and  this  is  called  '  the 
wife's  equity:'"  Clancy,  441. 

In  Micoe  v.  Powell  et  ux.  etal.,1  Yem.  87, an  infant,  entitled 
to  the  trust  of  lands  in  fee,  married  without  the  consent  oT  the 
father.  The  father  brought  a  bill  against  the  husband  and  wife 
and  her  trustees,  that  a  provision  might  be  made  for  her  out  of 
these  lands.  The  husband  and  wife  demurred  to  the  bill,  and 
the  demurrer  was  allowed  by  Lord  Chancellor  Nottingham. 
'*  But  he  said  if  Mr.  Powell  had  been  plaintiff  here  in  chancery » 
to  have  the  trustees  transfer  their  estate,  or  for  any  other  favor 
of  the  court,  then,  indeed,  when  he  had  such  a  hand  upon  Mr. 
Powell,  he  could  make  him  do  such  things  as  should  be  reason- 
able." And  in  Lupton  et  ux,  v.  Tempest,  2  Id.  626,  the  trustees 
asking  that  the  husband  should  make  a  settlement.  Lord  Chan- 
cellor Cowper  said:  "  Where  husband  and  wife  join  and  demand 
execution  of  a  trust  of  real  estate,  it  must  be  decreed  according 
to  the  will,  because  the  wife  demands  it.  But  where  a  husband 
comes  for  a  personal  demand  in  the  right  of  his  wife,  or  for 
raising  a  sum  of  money,  there  the  court  may  impose  terms  on 
the  husband,  as  being  in  diminution  of  the  husband's  right. 

So  in  MUner  v.  Calmer,  2  P.  Wms.  639,  the  husband  had  ap- 
plied to  the  court  for  his  wife's  portion;  and  the  court,  on  ampli- 
cation of  his  wife's  mother,  directed  him  to  lay  proposals  for  a 
settlement  before  a  master.  In  that  case  Lord  Chancellor  King 
said,  "  he  thought  it  extraordinaiy  that  this  court  should  inter- 
pose against  the  husband  in  cases  where  the  law  gives  him  a 
title  to  the  wife's  personal  estate,"  etc.  In  Adams  v.  Pierce,  3 
Id.  11,  the  plaintiff,  who  was  executor  in  trust,  brought  the  bill  ta 
pass  his  own  accounts,  and  that  the  husbands  of  two  daughters  of 
the  testator,  who  were  his  residuary  legatees,  might  make  addi- 
tional settlements.  Lord  Chancellor  Macclesfield  said,  ''  The  ex- 
ecutor here  is  plaintiff,  and  not  the  husband;  if  the  latter  had 
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asked  any  aid  in  equity,  the  court  would  have  refused  granting 
it  but  on  such  terms  as  should  appear  reasonable." 

In  Brown  and  Wife  v.  Elton,  3  P.  Wms.  202,  the  husband 
demanded  the  legacy,  but  the  executor  refused  to  pay  unless 
some  settlement  or  provision  were  made  for  the  lady,  and  the 
husband  with  his  wife  brought  the  bill.  It  was  urged  for  the 
defendant  that  those  who  would  have  equity  ought  to  do  equity, 
etc.  Lord  Chancellor  King  said: ''  I  found  it  to  be  the  practice 
at  my  coming  into  this  court,  to  enforce  the  husband,  before  he 
recovers  by  the  aid  of  equity  his  wife's  portion,  to  make  a  set- 
tlement; and  as  such  practice  has  so  long  obtained,  I  shall  not  at 
this  time  take  upon  me  to  alter  it,  although  it  seems  to  break  in 
upon  the  legal  title  which  the  husband  has  to  the  wife's  personal 
estate,"  etc.  So  in  Bond  y.  Simmons,  3  Atk.  19,  the  husband  had 
brought  a  bill  for  the  legacy  to  his  wife,  and  refused  to  make  a 
settlement. 

It  is  not  necessary  at  this  time  to  trace  the  oases  farther.  The 
change  is  shown  by  the  following  paragraphs  from  Mr.  Clancy's 
treatise: 

''  When  it  is  said  that  a  court  of  equity  will  insist  on  a  provis- 
ion for  a  married  woman  out  of  her  equitable  interests,  it  is  not 
to  be  understood  that  where  she  has  property  of  that  nature  a 
provision  will  at  all  events  be  enforced  for  her;  for  in  fact  a 
court  of  equity  has  no  power  of  exacting  a  settlement  for  a  mar- 
ried woman  out  of  this  part  of  her  portion,  unless  her  husband, 
or  some  person  claiming  through  him,  seeks  to  acquire  the  pos- 
jeeedon  of  it.  For  if  the  husband  does  not  require  the  posses- 
sion of  his  wife's  fortune,  and  will  be  content  with  the  interest 
of  it,  to  which  he  has  a  right  so  long  as  he  maintains  her,  he 
can  not  be  obliged  to  make  any  settlement  upon  her:"  Clancy, 
445.  **  At  first,  indeed,  this  equity  was  administered  only  in 
cases  where  the  husband  required  the  assistance  of  the  court  to 
get  the  possession  of  his  wife's  fortune;  and  the  reason  then 
given  for  putting  him  under  terms  in  such  a  case,  was  that  as  he 
sought  equity  he  must  do  equity.  But  now  this  protection  is 
extended  to  all  instances  where  the  equitable  interests  of  the 
wife  are  the  object  of  the  suit,  whether  the  court  be  applied  to 
by  the  husband  or  his  assignees,  to  obtain  the  possession  of 
them,  or  by  the  wife  or  her  trustees,  or  by  any  other  person  on 
her  behalf,  praying  for  a  provision  for  her  out  of  them:"  Id. 
446;  Vide,  also,  452,  453,  472,  474. 

Judge  Story  says:  ''The  principal,  if  not  the  sole  cases,  in 
which  courts  of  equity  now  interfere  to  secure  the  wife  her 
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equity  to  a  setUement  are,  first,  where  the  husband  seeks  aid  or 
relief  in  regard  to  her  property;  secondly,  where  he  makes  an 
assignment  of  her  equitable  interests;  thirdly,  where  she  seeks 
the  like  relief  as  plaintiff  against  her  husband  or  his  assignees 
in  regard  to  her  equitable  interests:''  2  Story  Eq.  633.  The 
last  class  may  well,  in  effect,  include  the  two  former;  for  if  she 
may  proceed  against  him,  or  his  assignees,  in  all  cases,  it  coYera 
the  whole  ground.  The  paragraph  shows  the  progress  of  tiie 
jurisdiction. 

The  cases  in  New  York  have  followed  the  practice  in  England: 
Howard  et  ux.  y.  Moffai,  2  Johns.  Ch.  206;  Kenny  y.  UdaU^  5 
Id.  464;  S.  C,  3  Cow.  590;  HavUand  v.  Bloom  and  Myers,  6 
Johns.  Ch.  25, 178;  and  Van  Epps  v.  Van  Deusen,  4  Paige  Ch. 
74.  In  the  first  of  these  cases  the  rule  is  stated:  '^  If  the  hus- 
band can  lay  hold  of  the  property  without  the  aid  of  a  court  of 
equity,  he  may  do  it;  the  court  has  not  the  means  of  enforcing 
a  settlement  by  interfering  with  his  remedies  at  law."  But  in 
Kenny  v.  Udall,  Chancellor  Kent  said:  '*  It  is  now  understood  to 
be  settled,  that  the  wife's  equity  attaches  upon  her  personal 
property  when  it  is  subject  to  the  jurisdiction  of  the  court,  and 
is  the  object  of  the  suit,  into  whosesoever  hands  it  may  have 
come,  or  in  whatever  manner  it  may  have  been  transferred. 
The  same  rule  applies,  whether  the  application  be  by  the  hus- 
band or  his  representatives  or  assignees  to  obtain  possession  of 
the  property,  or  whether  it  be  by  the  wife  or  her  trustee,  or  by 
any  person  partaking  of  that  character,  praying  for  a  provision 
out  of  that  property."  In  2  Kent  Com.  119  (1st  ed.),  he  inclines 
to  the  opinion  that  the  claim  attaches  only  on  that  part  of  the 
wife's  personal  fortune  which  the  husband  can  not  acquire  with- 
out the  aid  of  a  court  of  equity;  and  that  if  he  can  acquire 
possession  of  it  without  a  suit  at  law  or  in  equity  or  by  a 
suit  at  law  without  the  aid  of  chancery  (except,  perhaps, 
as  to  legacies  and  portions  by  will  or  inheritance),  the  husband 
will  not  be  disturbed  in  the  exercise  of  that  right.  But  in  Van 
Ejpps  V.  Van  Deusen,  Chancellor  Walworth  says:  *'  If  the  wife  is 
entitled  to  such  an  equity  upon  a  bill  filed  by  a  husband  or  his 
assignee,  or  by  a  third  person,  as  all  the  cases  upon  this  subject 
admit,  I  can  see  no  valid  objection  in  principle  against  granting 
her  similar  relief  where  the  husband,  or  the  general  assignee  in 
bankruptcy,  is  endeavoring  to  deprive  her  of  that  equity  by  an 
unconscientious  proceeding  at  law." 

The  court  of  chancery  in  England  has  interfered  to  restndn 
the  husband  from  proceeding  to  recover  a  legacy  to  the  wife: 


Dec  1838.]  Parsons  v.  Pabsons.  377 

2  Stoiy  Eq.  632  and  note;  Toller  on  Ex'rs,  490;  Clancy,  443,  and 
cases  cited.  And  Mr.  Clancy  contends  that  "the  same  juris- 
diction should  restrain  the  husband  from  availing  himself  of  any 
means,  either  at  law  or  in  equity,  of  possessing  himself  of 
ihe  wife's  legal  choses  in  action  without  mftlring  a  competent 
provision  for  her;''  and  some  of  the  cases  certainly  countenance 
such  an  application  of  it:  Clancy,  468.  It  is  said  that  equity 
"does  not  controvert  the  legal  title  of  the  husband  to  his 
nife's  personalty,  and  to  the  rents  and  profits  of  her  real  estate 
daring  her  life;  on  the  contrary,  it  admits  the  law  upon  the 
subject  to  its  fullest  extent;  for  if  he  have  once  acquired  the  pos- 
session of  that  property,  though  it  had  been  of  an  equitable  na- 
ture, this  court  will  leave  him  in  the  undisturbed  enjoyment 
of  it  Before  a  suit  has  been  instituted  to  enforce  the  claims  of 
the  wife,  the  husband  may,  if  he  can,  get  her  property  into  his 
hands,  and  her  trustee,  may,  if  he  thinks  fit,  give  that  property 
to  him,  and  the  court  will  not  interfere:"  Id.  442;  Stoiy's 
£q.  631.  But  according  to  the  case  Wathpis  v.  Wathyns,  before 
cited,  the  court  will  interfere  in  some  cases  where  the  husband 
has  obtained  possession. 

If  we  sustain  this  bill  and  direct  or  provide  for  an  allowance 
to  the  wife  out  of  her  share  in  the  estate  of  her  father,  on  the 
ground  of  a  trust,  and  because  the  wife  has  been  deserted,  we 
must  also,  upon  application,  provide  for  a  settlement  upon  a 
wife  out  of  her  equitable  interests,  where  there  has  been  no  de- 
sertion. 

Mr.  Clancy  states  the  difference  between  the  two  cases,  but 
there  is  no  difference  which  can  make  a  distinction  in  this  re- 
spect. He  says:  "  The  provision  which  is  secured  to  a  married 
woman  under  the  circumstance  of  desertion  or  ill  treatment  by 
her  husband,  resembles  both  the  wife's  equity  and  her  separate 
property,  though  in  fact  it  is  substantially  different  from  both. 
It  is  like  her  separate  property,  because  it  is  payable  to  her 
separately  and  distinctly  from  her  ht|sband;  but  then  it  is  unlike 
separate  property  in  this  respect,  that  she  has  not  the  complete 
command  of  it,  and  she  can  not  anticipate  the  future  gales  by  a 
sale  or  other  disposal  of  it,  but  must  wait  until  they  become 
due.  It  is  like  the  wife's  equity,  because  it  is  an  arrangement 
by  the  court  for  her  security  resulting  from  her  equitable  inter- 
ests; but  it  is  unlike  the  wife's  equity,  because  it  is  always  a 
present  income  during  the  husband's  life,  and  intended  to  re- 
lieve immediate  necessities;  whereas  the  wife's  equity  is  future, 
and  is  intended  not  as  the  means  of  present  support,  but  as  the 
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security  for  a  future  subsistence  after  the  husband's  deatb,  ex- 
cept, indeed,  he  becomes  incompetent  to  support  her,  by  bank- 
ruptcy or  insolvency,  and  then  indeed  it  is  a  present  provision* 
There  is  this  further  difference  between  this  separate  main- 
tenance and  the  wife's  equity,  that  the  former  continues  only 
until  the  husband  returns  to  his  duty,  and  conducts  himself  to- 
wards her  as  he  ought,  while  the  latter  continues  from  the  period 
of  its  commencement  until  the  death  of  the  wife.  And  nothing 
can  more  strongly  evince  the  vigilance  of  a  court  of  equity  in 
the  interests  of  married  women,  than  the  enforcement  of  these 
provisions;  for  by  such  arrangements  a  settlement  may  be  se- 
cured to  her  out  of  her  fortune,  not  only  after  her  husband's  death, 
but  even  during  his  life-time,  if  it  should  be  expedient  for  her — 
thus  guarding  her  against  the  possibility  of  future  danger,  and 
applying  a  remedy  for  her  present  wants:"    Clancy,  448. 

It  is  apparent  from  this,  that  so  far  as  the  right  and  the  duty 
of  the  court  to  interfere  in  behalf  of  the  wife  are  concerned,  the 
two  classes  of  cases  are  alike.  There  is  the  same  kind  of  equi- 
table property  as  the  foundation  in  both  cases — ^there  is  in  both 
an  arrangement  by  the  court  for  her  security,  resulting  from  her 
equitable  interests — and  in  both  cases  it  is  intended  as  a  pro- 
vision for  her,  although  it  may  in  some  cases  extend  to  her 
children.  The  difference  is,  that  in  one  case  the  provision  is  in- 
tended for  present  support,  and  may  cease  when  he  provides; 
in  the  other  it  is  intended  for  future  maintenance,  but  may,  if  he 
fails  to  support  her,  from  insolvency,  be  a  present  provision. 
It  is  useless  to  attempt  to  sustain  this  jurisdiction  upon  the 
ground  of  enforcing  a  trust  properly  so  called. 

Judge  Story,  speaking  of  the  wife's  equity  to  a  settlement, 
says:  '*  It  is  not  easy  to  ascertain  the  precise  origin  of  this  right 
of  the  wife,  or  the  precise  grounds  upon  which  it  was  first  es- 
tablished. It  has  been  said  that  it  is  an  equity,  grounded  upon 
natural  justice;  that  it  is  that  kind  of  parental  care  which  a  court 
of  equity  exercises  for  the  benefit  of  orphans,  and  that  as  a 
father  would  not  have  married  his  daughter  without  insisting 
upon  some  provision,  so  a  court  of  equity,  which  stands  in  loco 
parentis,  will  insist  upon  it.  This  is  not  so  much  a  statement 
of  Uie  origin  as  it  is  of  the  effect  and  value  of  the  jurisdiction. 
The  truth  seems  to  be  that  its  origin  can  not  be  traced  to  any 
distinct  source.  It  is  the  creature  of  a  court  of  equity,  and  stands 
upon  its  own  peculiar  doctrine  and  practice.  It  is  in  vain  to  at- 
tempt, by  general  reasoning,  to  ascertain  the  nature  or  extent  of 
the  doctrine,  and  therefore  we  must  look  entirely  to  tlie  practice 
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of  the  court  for  its  proper  foundation  and  exercise:''  2  Story 
Eq.  635;  vide^  also,  636.  There  is  here  no  suggestion  that  it 
originates  or  can  be  supported  on  the  ground  of  enforcing  a 
trust;  and  over  this  **  creature  of  a  court  of  equity"  thus  origi- 
nating from  its  practice,  our  statute  has  given  us  no  jurisdiction. 

In  Pennsylvania,  where  the  common  law  courts  exercise  some 
equity  powers,  the  supreme  court  came  to  the  conclusion  that 
they  did  not  possess  such  a  power:  Yoke  v.  Bamet,  1  Binn.  358. 
Chief  Justice  Tilghman  said:  ''It  is  to  be  regretted  that  the 
courts  in  this  state  are  not  vested  with  the  power,  exercised  by 
the  courts  of  chancery  in  England,  of  insisting  on  some  pro- 
vision for  the  wife,  where  the  husband  applies  to  them  for  the 
purpose  of  getting  possession  of  her  personal  property.  But  we 
have  no  trace  of  any  such  exercise  of  power  by  our  courts.  It 
must  be  taken  for  granted,  then,  that  they  possess  no  such 
power." 

It  is  not  from  any  particular  admiration  of  the  rules  of  the 
common  law  in  this  respect,  that  we  have  come  to  the  conclusion 
that  we  have  not  jurisdiction  in  the  present  case.  Could  we 
find  a  sound  principle  on  which^  to  interfere  in  behalf  of  this 
plaintiff,  we  should  most  cheerfully  do  so,  on  such  a  case  as  is 
stated  in  her  bill.  It  may  be  very  desirable  that  the  legislature 
should  make  further  provisions,  securing  to  wives  some  interest 
in  the  personal  property  which  they  may  have  on  the  marriage, 
or  which  may  accrue  to  them  afterwards.  Many  a  case  of  great 
hardship  has  arisen  from  the  improvidence,  or  iniquity,  and  de- 
sertion of  the  husband;  but  in  the  present  state  of  our  law  we 
can  not  assert  a  general  jurisdiction  to  require  a  settlement,  or 
provide  for  a  maintenance. 

If  the  husband  or  his  assignee  shall  have  occasion  for  the  aid 
of  the  court,  to  enable  him  to  obtain  possessioii  of  the  distrib- 
utive share  of  the  plaintiff,  perhaps  we  may  apply  the  principle 
that  he  who  asks  equity  must  do  equity,  and  require  him  to  make 
provision  for  her  support  out  of  the  fund,  before  we  aid  him 
in  recovering  it.  This  principle  may  well  be  applied  in  the  exer- 
cise of  any  chancery  powers  we  possess,  and  perhaps  in  any 
case  where  it  woidd  be  necessary  to  proceed  in  chancery  in 
England,  but  where  the  party  may  here,  by  our  practice,  pro* 
ceed  at  law.  But  we  can  not  deduce  from  it  an  original  juris- 
diction not  conferred  by  the  statute. 

Alimont,  JuBiSDicnoN  OF  CouBTS  OF  EQUITY  TO  Qrant:  See  note  to  Loch' 
ridge  y.  Lockridge^  28  Am.  Dec.  55,  where  the  other  cases  on  this  subject  con- 
tsined  in  this  series  are  collected.    The  principal  case  is  cited  in  8he(\f€  v. 
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Slteafe^  24  V.  H.  567,  to  the  point  that  the  tenn  <  *  alimony, "  in 
means  an  allowance  made  to  a  wife  on  a  decree  of  divorce;  in  Shannon  r.  Shaa^ 
noH,  2  Gray,  287,  to  the  point  that  statutes  authorizing  the  granting  of  alimony 
only  authorize  it  after  a  decree  of  divorce;  in  Burrows  v.  PurpU,  107  Maaa 
432,  to  the  point  that  in  some  states  the  word  * 'alimony"  is  commonly  used 
as  equally  applicable  to  all  allowances,  whether  annual  or  in  gross,  made  to  a 
wife  upon  a  decree  of  divorce;  in  TroUer  v.  Trotter^  77  111.  512,  to  the  point 
that  alimony  is  incidental  to  other  relief;  and  in  the  dissenting  opinion  of 
8pragae,  J.,  in  OaXiand  v.  OaUand^  38  Cal.  277»  to  the  point  that  alimony  is 
inseparable  from  divorce. 

ExECUTOBS  OF  WiLL  ARE  TRUSTEES  for  a  wife,  of  property  bequeathed  liy 
it  to  her  separate  use:  Robiruon  v.  ExeaOora  qf  Dart,  31  Am.  Dec.  509. 

Abminist&ator  is  Trustee  for  the  heirs,  not  for  the  creditors,  of  bb 
intestate:  McCoff  v.  ScoU,  19  Am.  Dec.  640,  note  642. 

Husrand's  Power  over  Wife's  Pbopertt  at  ComfON  Law:  See  Sioeomk 
T.  Breedlove,  28  Am.  Deo.  135,  note  137. 


Horr  V.  Underhill. 

[0  NBW  HAMFSBIXa,  436.] 

IiTFANCT,  Ratification  of  Contracts  Made  during. — ^Mere  declaratiims  of 
intention  of  a  party  to  perform  a  contract  entered  into  by  him  daring 
Infancy,  when  made  to  a  third  person  in  no  way  interested  in  the  matter, 
are  not  evidence  of  such  ratification  of  the  contract  as  will  render  him 
liable  thereon;  to  constitute  a  ratification  thera  must  be  either  a  direct 
promise,  after  the  infant  comes  of  age,  to  the  party  himself  or  to  his  agents 
or  acts  and  declarations,  or  acts  alone,  showing  a  clear  recognition  and 
confinnation  of  the  contract. 

Assumpsit,  for  money  paid,  and  money  had  and  received. 
Plea,  the  general  issue,  by  guardian,  the  defendant  being  a 
spendthrift.  The  plaintiff  signed  a  note  with  the  defendant 
during  the  latter's  infancy,  and  was  afterwards  compelled  to  pay 
it.  The  plaintiff  proved  that  after  the  defendant  came  of  age 
he  stated  in  the  presence  of  others  that  he  meant  to  pay  Hoit  all 
he  had  paid  for  him;  that  it  was  justly  due  to  Hoit,  and  he  would 
pay  him.  The  defendant  objected  to  this  testimony,  because  it 
was  not  proved  that  these  declarations  were  made  in  the  presence 
of  the  plaintiff  or  to  any  agent  of  the  plaintiff.  The  court  over- 
ruled the  objection.  The  jury  found  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial  on  the  ground  of  misdirection. 

H,  F.  French,  for  the  defendant. 

PiUsbury,  for  the  plaintiff. 

Upham,  J.  We  have  been  unable  to  find  any  case  that  comes 
so  near  the  present  as  that  of  Orvis  v.  KimbaU,  3  N.  H.  314.     Li 
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Uiat  case  it  appeared  in  eTidence  ihat  the  defendant,  after  he 
airriyed  at  the  age  of  tweniy-one  years,  had  declared  his  intention 
to  {My  the  note  then  in  suit;  but  it  did  not  appear  that  this 
declaration  was  made  in  presence  of  the  plaintiff  or  his  agent. 
It  further  appeared,  that  when  of  age  the  defendant  employed 
an  agent  to  find  and  pay  the  note;  but  it  did  not  appear  that  the 
agent  had  done  anything  upon  the  subject. 

The  court,  ia  delivering  their  opinion,  say,  that  "  the  mere 
declaration  of  an  intention  to  pay,  made  by  an  adult,  is  not  suf- 
ficient to  bind  him  to  pay  a  note,  made  when  he  was  an  in&nt; 
still,  we  think  that  when,  as  in  this  case,  he  employs  an  agent 
to  find  the  note,  and  authorizes  that  agent  to  pay  it  after  he 
arrives  at  the  age  of  tweniy-one  years,  these  acts  amount  to  such 
a  confirmation  of  the  contract  as  ought  to  bind  him."  They 
further  remark,  ''  that  where  an  individual,  after  arriving  at 
years  of  discretion,  deliberately  adopts  a  contract,  and  gives 
evidence  of  this,  not  only  by  his  decliuiation,  but  by  his  acts,  we 
think  he  ought  to  be  bound."  It  is  apparent,  from  this  state- 
ment of  that  case,  that  the  decision  depended  not  on  the  mere 
declarations  of  the  party  after  arriving  of  age,  but  declarations 
accompanied  with  acts  showing  a  design  of  payment  deliberately 
formed,  and  entitled,  therefore,  to  more  weight  than  mere 
declarations  could  give. 

This  case  goes  as  far,  at  least,  we  believe,  as  any  adjudged  au- 
thority, and  we  regard  it  as  decisive  of  the  case  before  us.  Here 
there  is  no  evidence  of  a  ratification  of  the  debts  after  the  de- 
fendant arrived  of  age,  excepting  mere  declarations  to  third  per- 
sons, wholly  unintfflnested  in  the  note;  and  we  are  clearly  of 
opinion  that  a  mere  design  of  payment,  or  an  expression  made 
to  a  third  person,  of  a  determination  to  pay,  can  not  be  regarded 
as  evidence  of  a  promise  of  such  a  nature  as  to  render  an  indi- 
vidual liable  on  a  contract  entered  into  when  an  infant.  There 
must  be  either  a  direct  promise,  voluntarily  made,  after  the  in- 
dividual becomes  of  age,  to  the  party  himself,  or  his  agent,  to 
pay;  or  there  may  be  a  ratification  of  the  contract  by  certain 
acts,  accompanied  by  declarations,  showing  a  dear  recognition 
and  confirmation  of  the  contract;  or  by  acts  alone,  such  as  the 
sale  of  real  estate,  or  disposal  of  other  property,  after  the  infant 
has  become  of  age,  or  the  use  and  improvement  of  such  estate  or 
property  when  sufficient  time  has  expired  to  afford  him  a  i^eason- 
able  opportunity  to  rescind  the  contract,  and  he  neglects  it,  in 
order  to  render  an  individual  liable  after  he  becomes  of  age,  for 
his  contracts  made  when  an  infant:  2  Stark.  Ev.  726;  Martin  v. 


382  Whittiee  v.  Cocheco  Mfg.  C!o.  [N.  BL 

May,^  10  Mass.  137;  Whitney  el  al.  v.  Dutch  et  al.,  U  Id.  457  [7 
Am.  Dec.  229];  Bamaby  v.  Bamaby,  1  Pick.  221;  Hale  v.  Ger- 
riah,  8  N.  H.  374;  Lawson  v.  Lovejoy,  8  Greenl.  405;  Hubbard  et 
aL,  Ex^rSy  v.  GummingSy  1  Id.  11;  Com.  Dig.,  E,  In&nt,  C,  6, 
8;  Dana  et  al,  v.  Coombs,  6  Greenl.  89  [19  Am.  Dec.  194];  Boston 
Bank  v.  Chamberlain,  15  Mass.  220. 

The  evidence  here  is  not  sufficient  to  bring  this  case  within 
either  of  the  classes  named.  It  shows  no  new  promise  or  ratifi- 
cation of  the  contract,  within  any  acknowledged  principle  tax 
authority.  The  instructions,  therefore,  given  on  the  trial,  were 
erroneous,  and  the  verdict  must  be  set  aside. 


Ratitication  of  Contbact  of  Infant:  See  Wheaton  v.  East,  26  Am  Deo. 
251,  note  254,  where  the  other  cases  are  collected.  The  principal  case  is 
cited  in  BumJuim  v.  Porter,  24  N.  H.  581,  to  the  point  that  a  mere  dedara- 
lion  made  to  a  third  person  is  not  a  snfiScicnt  ratification  by  an  infant. 


Whtttieb  v.  Oocheoo  Mfg.  Co. 

[0  Nbw  Haxpsbibb,  454.] 

Pebson  HAvnra  Right  to  Use  Certain  Quantitt  of  Water  in  a 
for  mill  purposes,  may  change  the  mode  and  place  of  nsing  it, 
the  quantity  used  is  not  increased,  and  the  change  does  not  prejudice  the 
rights  of  others;  hence  a  mill-owner  may  raise  his  gates  at  a  dam  whera 
he  has  acquired  a  right  to  use  a  certain  quantity  of  water,  and  allow  H 
to  pass  through,  in  order  that  he  may  use  it  at  points  further  down  the 
stream. 

8ncu  OwNEK  MAT  Draw  a  Laboeb  QnANTiTT  through  such  gates  than  be 
was  accustomed  to  use,  if  the  surplus  was  proTided  by  him  by  means  ol 
a  reservoir  higher  up  the  stream. 

Case.  The  plaintifTs  declaration  alleged  that  in  Januaxy, 
1831,  be  was  and  still  is  possessed  of  a  falling-mill  on  the  south- 
erly side  of  the  Cocheco  river,  and  of  a  dam  across  it,  and  had 
a  right  of  drawing  such  portion  of  water  from  above  the  dam  as 
was  necessary  to  full  such  quantity  of  cloth  or  skins  as  he  might 
have  occasion  for;  and  that  he  had  occasion  to  full  ten  thousand 
yards  of  cloth  annually;  yet  the  defendant  let  off  and  drew  off 
the  water  above  said  dam  in  such  quantities  as  to  deprive  the 
plaintiff  of  this  right.  By  the  conveyance  from  the  plaintiff  to 
Williams  &  Wendell,  which  is  referred  to  in  the  opinion,  he 
conveyed  to  thom  all  the  right  derived  from  Watson  &  Son,  re- 
serving only  to  himself  the  privilege  of  drawing  such  portion  of 
water  from  such  pond  as  might  be  necessary  to  full  such  quan- 

1.  MarHn  t.  Majf,  6  Am.  Deo.  103. 
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tity  of  cloth  as  he  might  hare  occasion  for,  or  for  falling  skins. 
The  court  instmcted  the  juiy  that  the  defendants  had  a  right  to 
hoist  their  gates  at  Waldron's  falls,  and  draw  off  the  water  with-' 
out  using  it  there,  in  order  to  supply  their  factories  below,  pro- 
Tided  th^  drew  no  more  than  the  owners  of  the  mills  on  the 
north  side  had  been  accustomed  to  draw  for  the  use  of  their 
mills,  for  a  period  of  twenty  years  prior  to  1828.  The  jury 
found  for  the  defendants,  and  the  plaintiff  excepted  to  the  in- 
structions.    The  other  facts  are  stated  in  the  opinion. 

Hate  and  Woodman,  for  the  plaintiff. 

Christie  and  BarUeU,  for  the  defendants. 

Pabezb,  G.  J.  It  appears  from  the  case,  that  the  defendants, 
and  those  under  whom  they  claim,  have  for  more  than  fifty  years 
possessed  certain  mills,  on  the  northerly  side  of  the  Cocheco 
river,  at  Waldron's  falls,  there  being  a  dam  across  the  river  at 
that  place,  and  that  they  have  been  accustomed  to  use  the  water 
there,  for  those  mills,  during  that  period.  There  does  not  seem 
to  have  been  any  mill  at  the  southerly  end  of  the  dam,  when  Wat- 
son &  Son,  in  1819,  conveyed  the  acre  of  land  at  that  place,  with  a 
mill  privilege.  There  is  nothing  to  show  the  extent  of  the  mill 
privilege  which  Watson  &  Son  undertook  to  convey;  but  as  the 
uninterrupted  use  of  water  for  a  period  of  tweniy  years  is  evi- 
dence of  a  grant  and  right  to  use  it,  Watson  &  Son,  so  far  as 
appears,  had  no  right  to  any  privilege  which  would  interfere 
with  those  under  whom  the  defendants  hold  the  mills  on  the 
northerly  side  of  the  river,  and  prevent  them  from  using  the 
quantity  of  water  that  they  had  been  accustomed  to  do.  The 
conveyance  of  the  mill  privilege,  by  the  Watsons,  to  the  plaint- 
iff, therefore,  gave  him  no  right  to  any  privilege  adverse  to  that 
which  had  been  exercised  by  the  defendants'  grantors;  and  of 
course  the  plaintiff,  when,  in  his  conveyance  to  Williams  & 
Wendall  he  reserved  to  himself  the  right  to  use  water  for  fulling 
cloth  or  skins,  could  not  reserve  to  himself  any  rights  incon- 
sistent with  those  which  had  been,  for  so  long  a  period,  exercised 
by  the  owners  of  the  mills  on  the  northerly  side  of  the  river. 
They  had  the  right  of  using  the  water  to  the  same  extent  that 
they  had  been  accustomed  to  do  for  a  period  of  twenty  years 
previous  to  that  time. 

Whether  the  quantity  used  had  been  increased  within  the 
period  of  ten  years  prior  to  1819,  or  whether  the  owners  of  the 
mills  on  the  north  increased  the  quantity  used  by  them,  after 
that  time,  and  before  1828,  does  not  appear,  nor  does  it  seem 
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io  be  material  to  this  case.  It  does  appear  that  thej  continued 
the  use  of  the  water  without  any  intermption  up  to  1828,  or 
about  that  time,  when  the  plaintiff  built  his  fulling-mill;  and 
by  the  rule  before  adverted  to,  their  use  of  it,  for  the  twenty 
years  next  preceding  that  time,  furnished  evidence  of  a  right,  to 
the  extent  of  the  use  during  that  period.  If  it  had  been  in- 
creased between  1819  and  1828,  the  increased  use  within  that 
time  would  not  have  furnished  evidence  of  a  grant. 

This  being  the  nature  of  the  rights  of  the  defendants,  as 
derived  from  the  owners  of  the  mills  on  the  north  side  of  the 
river,  at  the  time  when  the  plaintiff  complains  that  they  drew  off 
the  water  to  his  injury:  it  appears  that,  being  desirous  of  using 
the  water  at  their  factories  below,  instead  of  using  it  in  the 
operation  of  their  mills  at  Waldron's  falls,  they  hoisted  their 
gates  and  permitted  the  water  to  flow  through  them,  without 
any  use  of  it  at  that  place.  There  is  nothing  in  this  injurious 
to  the  plaintiff,  unless  they  in  this  way  drew  more  water  than 
they  had  the  right  to  use.  It  is  settled  that  where  a  right  ex- 
ists to  use  a  certain  quantity  of  water,  a  change  in  the  mode  and 
objects  of  the  use,  without  increasing  the  quantity,  is  no  viola- 
tion of  the  right:  BuUen  v.  Runnels ,  2  N.  H.  255  [9  Am.  Dec. 
55] ;  Johnson  v.  Eand^  G  Id.  22.  The  plaintiff  would  have  had 
no  ground  of  complaint  had  the  defendants  erected  their  fac- 
tories at  Waldron's  falls,  and  applied  the  water  to  them,  to  the 
extent  that  it  had  been  used  there;  and  his  rights  are  no  more 
prejudiced  by  the  defendants'  opening  their  gates,  and  using  the 
water  three  miles  below,  provided  they  use  no  greater  quantity, 
than  they  would  be  by  a  change  of  the  use  at  that  place.  It  is 
immaterial  to  the  plaintiff  at  what  spot  the  defendants  apply  the 
water  to  a  wheel,  or  what  machineiy  that  wheel  turns,  so  long 
as  they  do  not  exceed  their  rights  in  tho  quantity  they  use: 
Saunders  v.  Newman,  1  Bam.  &  Aid.  261;  Tyler  v.  WUkinsony  4 
Mason,  404.  The  instructions  to  the  jury  on  this  branch  of  the 
case  seem  to  be  fully  warranted  by  the  cases  above  cited. 

The  next  question  arises  upon  the  instructions  to  the  jury, 
that  the  defendants  might  draw  through  their  gates,  in  dry  sea- 
sons, even  a  larger  quantity  of  water  than  they  had  been  accus- 
tomed to  draw  prior  to  1828,  if  the  excess  was  furnished  by 
themselves,  by  means  of  a  reservoir  they  had  constructed  above. 
This  part  of  the  case  depends  upon  some  special  circumstances, 
probably  not  often  existing.  The  defendants  appear  to  have 
provided  a  supply  of  water  at  Bow  pond,  the  outlet  of  which 
empties  into  the  Cocheco  river,  for  the  use  of  their  factories  in 
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time  of  dronght.  There  is  no  complaint  that  in  making  pro- 
vision for  this  supply  they  have  infringed  any  rights.  If  there 
vTBSy  it  could  not  be  tried  in  this  case.  In  order  to  use  this 
water  at  their  factories  in  Dover,  it  must  pass  Waldron's  falls; 
and  the  question  is,  whether  the  defendants  are  obliged  to  shut 
their  gates  at  that  place,  so  that  the  plaintiff  may  have  the  use 
of  the  additional  water  thus  provided  as  it  passes  those  falls,  or 
to  use  it  in  part  themselves  there,  in  order  that  the  plaintiff  may 
use  it  with  them;  or  whether  they  may  suffer  their  gates  to 
stand  open,  and  this  additional  water  to  pass  without  use  by 
any  one. 

On  the  case  before  us,  the  plaintiff  has  no  right  to  have  this 
water  pass  Waldron's  falls.  The  defendants  may  pen  it  back^ 
and  permit  it  to  evajK)rate  without  suffering  it  to  come  into 
the  Cocheco  river.  It  is  derived  from  a  reservoir  provided  by 
them  for  their  own  purposes,  and  the  plaintiff  can  maintain  no- 
action  for  depriving  him  of  the  use  of  it  in  that  mode.  On 
what  principle,  then,  is  his  right  infringed,  if  they  let  the  water 
into  the  river,  hoist  their  gates  at  Waldron's  falls,  and  permit  it 
to  pass  by?  on  what  ground  are  they  obliged  to  pen  it  up  there^ 
for  the  plaintiff's  benefit  ? 

Supj>ose,  instead  of  a  mill,  the  plaintiff  was  the  owner  of  a 
meadow,  lying  upon  the  Cocheco,  above  Waldron's  falls,  which 
in  ordinary  stages  of  water,  in  the  summer,  prior  to  the  con- 
struction of  the  reservoir  at  Bow  pond,  had  not  been  affected  by 
the  water;  and  that  if  the  defendants  were  now  to  let  the  water 
out  of  the  reservoir,  in  the  summer,  and  pen  it  up  by  the  dam 
at  Waldron's  falls  until  they  had  occasion  to  use  it  for  their 
works  there,  the  plaintiffs  meadow  would  be  overflowed  thereby 
and  injured.  He  would  most  clearly  have  a  right  to  complain 
of  that,  and  his  complaint  would  be,  in  substance,  that  the  de- 
fendants did  not  open  their  gates  there  and  let  the  water  pass; 
but  that  by  means  of  their  dam  they  threw  the  water  back  upon 
his  land.  This  may  serve  to  show  that  he  can  not  object  to  the 
act  of  the  defendants  in  drawing  the  water  through  their  gates,, 
unless  he  can  show  a  right  to  the  use  of  it,  and  a  duty  upon  the 
port  of  the  defendants  not  to  deprive  him  of  that  use.  As  the 
owner  of  a  mill,  situate  on  the  river,  he  would  have  been  en- 
titled to  the  use  of  it  from  the  mere  fact  that  it  ran  in  the  chan- 
nel, had  not  the  defendants  provided  it  and  turned  it  into  the 
river  for  their  own  use;  and  on  the  other  hand,  as  the  owner 
of  a  meadow,  he  would  have  been  subjected  to  the  injury  it 
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might  have  occaaioned  him,  mthout  any  righfc  of  redress,  bat 
for  the  same  reason.  The  defendants'  rights  and  duties  are  not 
dependent  upon  the  mere  &Gt  whether  the  plaintiff  owns  a  mill,  or 
a  meadow.  There  must  be  something  beyond  that.  Some  other 
person  or  persons  may,  as  owners  of  land,  have  a  right  of  action 
against  the  defendants,  should  they  detain  this  water  at  Wal- 
dron's  falls,  as  the  plaintiff  contends  they  ought  to  do.  Sup- 
pose again,  the  plaintiff,  being  the  owner  of  the  mill,  was  also 
owner  of  land  above,  which  would  be  affected  by  this  water. 
It  would  present  a  strange  case,  if  he  had  the  right  to  sue  the 
defendants  if  they  hoisted  their  gates  and  let  the  water  nm 
through,  on  account  of  the  injury  thereby  done  to  his  mill;  and 
the  right  to  sustain  an  action  against  them  for  the  injuiy  done 
to  his  land  above,  if  they  shut  their  gates  and  detained  the  wa- 
ter there. 

These  suppositions  are  made  merely  for  the  purpose  of  testing 
the  grounds  upon  which  the  plaintiff's  claim  rests,  so  tax  as  this 
surplus  water  is  concerned;  and  we  are  of  opinion  that  the 
plaintiff  wholly  fails  to  establish  a  right  to  the  use  of  it,  and  of 
course  to  show  that  the  act  of  the  defendants  in  hoisting  their 
gates  and  letting  it  pass,  is  an  injuiy  to  him.  If  the  defendants 
have  transcended  their  rights  by  penning  the  water  back  at  Bow 
pond,  and  then  letting  it  off  at  a  different  period  of  the  year,  by 
reason  of  which  the  plaintiff  is  injured,  that  might  furnish  a 
groimd  of  action;  but  the  present  action  is  not  brought  for  any 
injuiy  of  that  character,  nor  would  the  facts  presented  in  this 
case  sustain  such  an  action,  if  it  was  before  us. 

We  have  considered  this  case  as  if  Watson  &  Son,  when  they 
conveyed,  in  1819,  could  grant  the  right  to  use,  at  the  southerly 
end  of  the  dam,  all  the  water  ordinarily  running  in  the  stream, 
beyond  the  quantity  which  the  defendants,  and  those  under 
whom  they  claim,  had  been  accustomed  to  use  on  the  northerly 
side.  Whether,  however,  Watson  &  Son  could  convey  such  a 
right,  or  whether  the  right  to  the  use  of  such  water  would  be- 
long equally  to  the  owners  on  both  sides  of  the  river,  or  whether 
the  long  continuance  of  the  mills  on  the  northerly  side,  without 
any  use  at  the  southerly  end  of  the  dam,  is  to  be.regarded  as 
evidence  of  a  right  to  erect  a  dam  and  use  all  the  water  of  the 
river  at  pleasure  upon  the  north  side,  are  questiolis  which  wa 
have  not  considered,  and  upon  which  we  do  not  intend  to  inti** 
mate  an  opinion. 

Judgment  for  the  defendants. 
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Watxb  Bigbts:  See  Hoy  ▼.  SterreU,  27  Am.  Deo.  31S»  and  note  818,  where 
the  other  cases  in  these  reports  are  collected.  The  principal  case  is  dted  in 
Kidd  ▼.  Lairdf  15  CaL  181,  to  the  point  that  a  change  may  he  made  in  the 
place  of  nsing  water  as  well  as  in  the  mode  and  objects  of  its  use,  if  the  quan- 
tity used  is  not  increased,  and  the  change  is  not  to  the  pr^dice  of  others. 


Odiobne  v.  Lyfobd. 

(9  Haw  KAMnanu^  802.] 

Tbraht  di  Oomkoh  mat  Madttain  AonoN  on  ths  Casb  against  his  oo- 
tenant  for  flowing  the  land  owned  in  common  by  means  of  a  dam  erected 
upon  other  land,  for  such  act  tortionsly  depriyes  the  former  of  the  nse  of 
the  property,  and  is  in  the  nature  of  a  destmction  of  the  nse  for  which  it 
was  intended. 

Maiktxnancs  of  Dam  and  Ukimtxbbuftkd  Usb  of  the  water  in  a  stream 
for  twenty  years  fomiah  condnsive  evidence  of  a  right  to  continoe  the 
dam  and  the  use  of  the  water,  to  the  same  extent  that  it  was  used  dur- 
ing that  period;  but  the  existence  of  a  portion  of  a  dam  for  that  length  of 
time  furnishes  no  evidence  of  a  right  to  use  all  the  water  at  that  point. 

Pabtt  can  not  Justift  Coyebino  up  Dam  erected  by  another,  on  the  ground 
that  it  ia  a  nuisance  obstructing  the  use  of  a  public  highway. 

Case.  The  declaration  alleged  that  the  plaintiff  was  seised  of 
a  certain  mill  and  mill  privilege,  situated  in  Meredith,  and  had 
a  right  to  the  use  of  the  river  to  run  in  its  natural  channel  from 
lake  Winnipiseogee,  for  the  use  of  his  mill;  that  the  defendant 
erected  a  dam  on  the  river  below  the  mill,  and  thereby  caused 
the  water  to  flow  back  upon  the  wheels,  whereby  the  mill  and 
mill  privilege  were  rendered  worthless.  Plea,  the  general  issue. 
There  was  a  verdict  for  the  plaintiff,  and  the  defendant  moved 
for  a  new  trial.  The  other  facts  sufficiently  appear  from  the 
opinion. 

lAjford^  Clarke,  and  Bell,  for  the  defendant. 

CJhrisHe  and  BarUeU,  for  the  plaintiff. 

Pabeeb,  0.  J.  The  title  derived  from  Skinner  to  the  plaintiff 
conveyed  one  half  of  a  tract  of  land  on  the  westerly,  or  Meredith 
dde  of  the  river,  with  one  half  of  the  mill  and  privilege  alleged 
to  be  injured  by  the  dam  below,  built  by  the  defendant.  It  does 
not  appear  from  the  case  when  the  plaintiff  took  his  deed,  but 
the  mill  was  first  built  in  1828.  Gordon  was  formerly  owner  of 
the  other  half,  and  his  deed  of  December  10, 1831,  conveyed 
that  half  to  the  plaintiff,  with  the  exception  of  what  Gordon  had 
previously  conveyed,  by  his  deed  to  Batchelder,  in  August,  1830. 
By  the  deed  to  Batchelder,  Gordon  conveyed  one  lialf  of  ao 
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much  of  the  premises  as  the  new  dam,  lately  oozuitnicted  at 
Batchelder's  mills,  should  flow,  with  one  half  of  two  rods  in 
width  of  the  land  along  the  westerly  bank,  etc.,  reserving  hi» 
ownership  of  the  sawmill  standing  on  the  premises,  to  use  sub- 
ject to  the  flowing  of  the  dam,  and  to  take  it  off  at  his  pleasure. 

The  dam  mentioned  in  this  conveyance  is  understood  to  be 
the  same  dam  mentioned  in  the  declaration,  and  the  deed  con- 
veyed the  title  to  an  undivided  half  of  the  land,  and  gave  the 
right,  so  far  as  Gordon  could  give  it,  to  do  what  is  the  subject- 
matter  of  the  complaint  in  the  present  case.  But  Gordon  being 
the  owner  of  only  one  undivided  half,  could  convey  no  interest 
or  easement  in  the  other  half,  and  his  deed  in  no  way  purports 
to  convey  any  such  interest,  or  to  give  any  license  affecting  it. 
The  operation  of  the  deed  was  to  constitute  Batchelder  a  tenant 
in  common  with  the  plaintiff,  of  the  strip  of  land  two  rods  in 
width  lying  along  the  river,  and  also  of  that  portion  of  the  land 
which  should  be  flowed,  subject  to  the  reservation  by  which 
Gordon  had  the  right  to  use  and  appropriate  his  half  of  the 
mill.  And  as  the  defendant  was  a  joint  purchaser  with  Batch- 
elder,  and  paid  one  half  of  the  consideration,  he  may  also  be  con- 
sidered as  a  tenant  in  common  by  means  of  a  resulting  trust  for 
his  beneflt,  notwithstanding  the  deed  was  taken  to  Batchelder 
alone:  Scoby  v.  Blanchard^  3  N.  H.  170;  PrUchard  v.  Brotcn,  4 
Id.  897  [17  Am.  Dec.  431] ;  Page  v.  Page,  8  Id.  197.  The  ques- 
tion which  arises  on  these  facts  is,  whether  one  tenant  in  com- 
mon is  authorized,  by  means  of  a  dam  erected  upon  other  land, 
to  flow  the  land  owned  in  common,  without  the  license  of  his 
co-tenant;  and  if  not,  whether  an  action  on  the  case  can  be 
maintained  against  him  for  the  injury. 

To  a  certain  extent,  the  act  of  one  tenant  in  common  is  re- 
garded as  the  act  of  all  the  tenants,  and  he  may  have  the  entire 
actual  possession  of  the  common  property  without  being  a 
wrong-doer.  Thus  trespass  can  not  be  maintained  in  favor  of 
one  tenant  in  common  against  another,  for  a  mere  breaking  and 
entering  of  the  close,  and  taking  the  whole  profits:  IhirclaimY. 
Shackleion,  5  Burr.  2604;  Higbee  v.  Bicey  5  Mass.  351  [4  Am. 
Dec.  63] ;  Keay  v.  Ooodtoin,  16  Id.  4.  So  a  tenant  in  common 
may  cut  down  trees  of  a  proper  age  and  growth  to  be  cut:  Mar^ 
lyn  V.  KnowUys,  8  T.  B.  145.  And  may  convert  a  chattel  to  its 
general  and  profitable  application;  as  a  whale  into  oil,  or  wheat 
into  flour:  Feiininga  v.  Lord  OrenviUe,  1  Taunt.  241. 

But  one  tenant  in  common  is  not  authorized  to  exclude  an-* 
other  from  the  possession  of  land  owned  in  common,  or  to  dfr> 
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fitroy  a  chattel,  or  to  sell  the  whole  of  it.  If  one  tenant  in 
<x>nnnon  of  land  oust  his  co-tenant,  the  latter  may  maintain 
trespass:  8  Wils.  118;  Ermn  y.  Olmstead,  7  Cow.  229;  Brackett 
y.  Norcross,  1  Greenl.  89.  If  he  destroy  personal  property 
owned  in  common,  trover  lies:  Go.  Lit.  200,  a.  So  if  he  sell 
the  entire  property:  Wilson  v.  Reedy  8  Johns.  175;  Farr  v. 
JSviUh,  9  Wend.  338  [24  Am.  Dec.  162]. 

It  has  been  said,  '*  if  one  tenant  in  common  take  all  the  ishat- 
tels  personal,  the  other  hath  no  remedy  by  action,  but  he  may 
take  them  again:"  Go.  Lit.  200,  a;  and  that  one  can  not  bring 
trover  against  another  for  a  thing  still  in  his  possession,  for  the 
f)08ses8ion  of  one  is  the  possession  of  both:  2  Sannd.  47,  f,' 
note;  and  this  is  true  of  a  mere  taking  and  continuance  of  pos- 
session. But  there  may  well  be  a  question,  whether  an  action 
will  not  lie  if  one  tenant  in  common  of  a  chattel,  owned  and 
held  for  use,  appropriate  it  entirely  to  his  own  use,  and  refuse 
to  permit  the  other  to  have  any  possession  or  use  of  it:  8  T.  B. 
145.  **  There  must  be  a  destruction  of  the  chattel,  or  some- 
thing equivalent  to  it,  or  something  which  amounts  as  it  were 
to  an  ouster,  so  that  a  tenant  in  common  who  commits  it  can  not 
account:"  1  Taunt.  249.'  There  must  be  some  act  unauthorized 
by  the  ownership  in  common,  and  in  violation  of  the  just  rights 
of  the  other  party.  And  when  such  an  act  is  done,  how  is  the 
party  justified  or  excused  by  the  fact  that  he  was  a  tenant  in 
4x>mmon?  In  Mdyy,  Parker,  12  Pick.  84  [22  Am.  Dec.  893], 
the  court  held  that  where  a  "pexBon  being  sole  owner  of  one  mill, 
And  tenant  in  common  of  another,  uses  in  his  several  mill  more 
water  than  appertains  to  it,  to  the  injury  of  the  mill  owned  in 
<»ommon,  a  bill  in  equity  may  be  maintained.  It  is  not  decided 
in  that  case  that  an  action  at  law  would  not  lie,  but  only  that 
the  remedy  at  law,  if  one  existed,' would  be  inadequate  for  the 
redress  of  the  wrong  done. 

A  question  has  been  made,  whether  the  plaintiff,  as  tenant  in 
oommon,  can  have  a  remedy  at  law,  for  the  flowing  of  the  com- 
mon proi>erty.  The  general  rule  is  that  tenants  in  common 
must  join  in  personal  actions  for  a  wrong  done,  by  a  stranger  to 
the  common  properly:  Go.  Lit.  198,  a;  WUson  v.  Oamble,  9  N. 
H.  75.  But  where  the  injury  is  separate,  they  may  have  several 
actions:  2  Wm.  BL  1077."  And  the  rule  that  they  must  join, 
•can  not  apply  where  the  injury  is  done  by  a  co-tenant. 

The  cases  before  cited  show  that  trespass  and  trover  may  be 
fnaintained  by  one  co-tenant  against  another.     In  Martyn  v. 

1.  Wilhrakam  t.  Stum.  3.  Fmrningt  t.  I^rd  OrenviUe.  S.  CwUing  t.  i><rfty. 
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KnowUys,  before  cited.  Lord  Kenjon  said:  "If  one  tenant  in 
common  misuse  that  which  he  has  in  common  with  another, 
he  is  answerable  to  the  other  in  an  action  as  for  a  misfeasance.  "^ 
In  Chedey  t.  Thompson,  3  N.  H.  9  [14  Am.  Dec.  324] »  case  was 
maintained  against  a  tenant  in  common  of  a  mill,  for  so  negli- 
gently keeping  his  fire,  while  he  had  the  sole  use  of  the  miU, 
that  it  was  burnt  and  destroyed.  And  in  Blanchard  y.  Baker ^  8 
Greenl.  253  [23  Am.  Dec.  504],  the  court  held  that  one  tenant 
in  common  might  maiTitAin  case  against  his  co-tenant,  for  di- 
verting the  water  from  their  common  mill,  for  separate  purposes 
of  his  own.  The  act  of  the  defendant  in  flowing  the  common 
property  in  this  case,  if  without  right,  is  not  a  mere  entry  and 
possession,  as  a  tenant  in  common,  subjecting  him  to  account 
for  the  profits,  but  it  is  an  act  which  tortiously  depriyes  the 
plaintiff  of  the  use  of  the  property,  and  is  in  the  nature  of  a 
destruction  of  the  use  for  which  it  was  intended.  The  remedy, 
therefore,  is  well  sought,  if  the  act  of  the  defendant  is  not 
justified. 

The  next  question  is,  whether  the  defendant  can  justify  the 
act  complained  of,  by  his  ownership  of  the  land  on  the  Gilford 
side  of  the  riyer,  opposite  the  mill  and  land  in  which  the  plaint- 
iff claims  an  interest,  and  by  the  erection  of  a  mill  there  in  1803 
or  1804,  and  the  extension  of  the  dam  across  the  riyer,  in  the 
manner  mentioned  in  the  case.  The  title  of  the  defendant,  on 
that  side  of  the  riyer,  dmyed  from  Skinner  and  others,  bounds 
him  on  the  riyer,  and  of  course  extends  to  the  thread  of  it.  But 
this  would  not  authorize  him,  or  any  one  under  whom  he  claims,, 
to  extend  a  dam  across  the  riyer,  and  appropriate  the  whole 
water  to  his  own  use,  as  first  occupant;  nor  to  flow  the  land  on 
the  Meredith  side,  by  means  of  a  dam  erected  below:  Oilman  y. 
mton,  5  N.  H.  231;  Ik/ler  y.  WUkmson,  4  Mason,  400;  13  Johns. 
212.* 

Nor  can  the  defendant  justify  flowing  the  plaintiff's  mill  and 
land,  by  reason  of  the  erection  of  the  mill  and  dam  on  the 
southerly,  or  GKlford  side  of  the  riyer,  more  than  thirty  years 
since.  If  that  mill  and  dam  had  continued  for  a  period  of  twenty 
years,  the  continuance  of  the  dam,  and  the  uninterrupted  use  of 
the  water,  for  that  period,  would  haye  furnished  conclusiye  eyi- 
dence  of  a  right  to  maintain  the  dam,  and  to  use  the  water,  to 
the  extent  of  the  use  for  that  period.  Whether  such  circum- 
stances would  haye  furnished  eyidence  of  a  general  giant  to  use 
the  water  of  the  riyer  at  the  mill  on  the  southerly  side,  or  whether 

1.  Vcmdenbnri^r.  Van  Btrgem, 
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the  oiinier  of  the  land  at  the  northerly  end  of  the  dam  iidghl 

have  erected  a  mill  there,  and  have  used  the  dam,  such  as  it  was — 

or  haye  made  additions  to  it,  for  his  own  benefit,  and  hare  used 

the  residue  of  the  water,  or  anj  part  of  it — ^we  have  not  found  it 

necessary  to  inquire.     It  appears  from  the  case,  that  a  portion 

of  the  dam  was  carried.away  soon  after  it  was  built.    A  log  was 

generally  put  across,  afterwards,  when  the  mill  was  used;  but 

the  mill  itself  was  not  used  after  1819,  and  went  to  decay,  for 

^vrhat  reason  does  not  appear.    The  fact  that  a  portion  of  the 

dam  remained  more  than  twenty  years,  and  still  remains,  fur* 

nishes  no  evidence  of  a  right  to  use  all  the  water  there.     That 

constitutes  no  appropriation  of  the  mill  privilege:  5  N.  H.  231;* 

4  Mason,  897.'    A  man  may  build  a  dam  as  high  as  he  pleases 

on  his  own  land.     So  long  as  he  does  not  obstruct  others  in  the 

enjoyment  of  their  property  and  rights,  they  have  no  occasion 

to  complain,  nor  does  his  dam,  in  such  case,  furnish  any  evi- 

ience  of  a  grant  to  him.    It  is  the  adverse  use  of  the  stream 

which  furnishes  the  evidence  of  the  right  to  interfere  with  the 

property  of  others. 

If  the  erection  and  continuance  of  a  mill  and  dam  might 
have  famished  evidence  of  a  right  to  flow  the  plaintiff's  land, 
by  means  of  that  dam,  it  would  not  follow  that  the  defendant 
could  flow  the  plaintiff's  land  by  means  of  a  dam  erected  at 
another  place  below.  There  might  be  incidental  advantages  to 
the  owners  on  the  northerly  side,  in  having  a  dam  at  the  place 
where  the  old  mill  stood,  which  would  induce  them  to  make  a 
grant  of  the  right  to  maintain  such  dam,  and  to  flow  the  land 
by  it,  but  which  would  not  accrue  from  the  dam  erected  at 
Batchelder's  mills;  and  if  the  right  is  maintained  by  the  pre- 
sumptive evidence  arising  from  occupation  for  more  than  twenty 
years,  it  might  perhaps  be  limited  to  the  maintenance  of  a  dam 
at  the  same  place,  or  of  one  which  should  flow  in  the  same  man- 
ner; but  it  is  not  neccessaiy  to  pursue  this  inquiiy. 

It  appears  farther,  that  rafts  of  logs  and  of  boards  have,  for 
thirty  years  or  more,  passed  up  and  down  the  river;  and  it  is 
all^ped  that  the  river  is  a  common  public  highway,  and  the 
plaintiff's  dam  an  obstruction  and  nuisance.  But  this  can  not 
justify  the  defendant  in  flowing  the  plaintiff's  undivided  half  of 
the  land,  nor  in  covering  with  water  the  dam  there  erected. 
In  Harl  v.  The  Mayor  etc.  of  Albany,  9  Wend.  571  [24  Am. 
Dec.  165],  a  quexy  is  made,  whether  an  individual,  without  bdng 
specially  aggrieved,  has  a  right  to  abate  or  remove  a  nuisance  in 
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a  public  river.    If  the  defendant  had  a  right  to  interfere  on  that 
^ound,  it  was  by  abating  the  nuisance:  Arundel  t.  McCuUoch,  10 
Mass.  70;  Wales  v.  Stetson,  2  Mass.  143  [3  Am.  Dec.  39];  notbj 
coYering  it  up,  and  the  phuntrff 's  land  with  it. 
Judgment  for  the  plaintiff. 

Trespass  bt  one  Co-tenant  against  Another:  See  Porter  y.  Hooper,  29 
Am.  Dec.  480,  note  483,  and  the  oases  there  cited.  The  principal  case  u 
cited  in  Silhway  v.  Brmon^  12  Alien,  37;  in  Wood  y.  QHffin,  46  N.  H.  237,  and 
in  Ktnniston  y.  Leighton,  43  Id.  312,  to  the  point  that  trespass  quart  daunm 
/regU  is  maintainable  by  one  co-tenant  against  another  for  an  actual  expnkkm 
or  ouster  from  premises;  and  in  Oreat  FalU  Co,  y.  Wortter,  15  Id.  460,  to 
the  point  that,  if  one  co-tenant  excludes  another,  the  latter  may  have  aa 
action,  and  that  one  co- tenant  can  not  flood  the  land  of  the  other  without  ths 
latter's  consent. 


Duke  v.  Fuller. 

[9  Nbw  HAMPtanuB,  686.] 

Funds  of  a  Free  Mason  Lodge  Accumulated  under  a  Bt-law  proriding 
that  they  should  be  used  '*  for  the  good  of  the  craft,  or  for  the  relief  of 
indigent  and  distressed  worthy  masons,  their  widows  and  orphans,"  can 
not,  on  the  dissolution  of  the  lodge,  by  a  yote  of  the  acting  members,  be 
divided  among  tliemselves  for  their  private  use. 

Suit  can  not  be  Maintained  against  the  Treasurer  of  such  lodge,  by  a 
member  thereof,  for  his  proportion  of  such  funds. 

Assumpsit,  brought  by  the  plaintiff,  a  member  of  Bible  Lodge 
Society,  No.  27,  in  Goffstown,  against  the  defendant,  the  treas- 
urer of  said  lodge.  Plea,  the  general  issue.  There  was  a  Terdid 
taken  for  the  plaintiff,  by  consent,  subject  to  the  order  of  this 
court.    The  other  facts  sufficiently  appear  from  the  opinion. 

Bartlett  and  Steele,  for  the  plaintiff. 

Farley,  for  the  defendant. 

Upham,  J.  It  becomes  important,  in  deciding  the  case  be- 
fore us,  to  determine  the  objects  of  the  association  known  by  the 
name  of  the  Bible  lodge.  There  is  no  suggestion  that  it  liad 
ever  been  incorporated.  It  appears,  however,  from  the  case  as 
drawn,  that  the  association  had  the  ordinary  officers  of  a  cor- 
poration, such  as  treasurer  and  secretary;  had  funds  belonging 
to  it;  had  an  annual  meeting,  or  communication,  in  May  of  each 
year,  and  was  governed  by  a  code  of  by-laws. 

By  one  of  these  by-laws  it  is  provided, ''  that  the  furniture  and 
funds  of  the  lodge  shall  be  considered  as  the  joint  and  equal 
property  of  all  the  members,  who  shall,  by  a  majority  of  the 
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votes,  have  the  management  thereof,  for  the  good  of  the  craft, 
or  for  the  relief  of  indigent  and  distressed  worthj  masons,  their 
widows  and  orphans/'  This  provision  is  applicable  to  all  the 
funds  of  the  association,  whether  derived  from  bequests,  assess- 
ments, contributions,  initiation  fees,  or  other  causes;  and  it  is 
quite  clear  that  while  such  a  by-law  exists,  it  is  imperative  as  to 
the  mode  in  which  the  funds  collected  under  it  shall  be  appro- 
priated; and  it  also  admits  of  doubt  whether  it  can  be  rescinded 
in  any  manner  so  as  to  authorize  a  different  application  of  funds 
previously  received. 

What,  then,  is  the  purpose  for  which  these  funds  were  received  ? 
Werethey  received- for  charitable  uses?  This  can  hardly  be  de- 
nied. The  words  in  the  by-law  referred  to  are  similar  to  those 
in  the  statute  of  charitable  uses,  of  43  Elizabeth.  The  uses 
enumerated  in  the  preamble  of  that  statute,  as  charitable,  and 
therefore  sustained  by  law,  are  **  gifts  and  devises  for  the  relief 
of  aged  and  impotent  persons;  for  schools  of  learning,  free 
schools,  and  scholars  of  universities;  for  the  education  and  pre- 
ferment of  orphans,  help  of  young  tradesmen,  and  handicrafts- 
men; for  relief  or  redemption  of  prisoners,  and  the  aid  or  ease 
of  any  poor  inhabitants,"  together  with  various  other  objects: 
2  Ponbl.  Eq.,  b.  2,  pt.  2,  c.  1;  2  Story  Com.  on  Eq.,  sec.  1160. 

The  by-laws  of  the  lodge  appropriate  its  funds  in  promoting 
"the  good  of  the  craft,  or  for  relief  of  indigent  and  distressed 
worthy  masons,  their  widows  and  orphans."  The  good  of  the 
craft  can  only  be  understood  to  mean  the  furtherance  of  the 
general  cause  of  freemasonry;  and  this  surely  can  not  have  been 
effected  by  abandoning  the  institution  entirely,  and  dividing  its 
ancient  funds  among  a  few  acting  members;  neither  can  it  be 
contended  that  such  distribution  was  made  for  the  relief  '*  of 
indigent  and  distressed  worthy  masons,  their  widows  and  or- 
phans." 

It  does  not  appear  how  long  the  funds  of  the  lodge  had  been 
in  process  of  collection.  The  society  at  its  dissolution  consisted 
of  but  eight  members,  including  the  parties  to  this  suit,  and  the 
funds  exceeded  two  hundred  dollars.  It  can  hardly  be  sup- 
posed that  this  sum  was  received  from  these  individuals.  It  had 
probably  accumulated  during  a  series  of  years,  from  the  initia- 
tion fees  and  assessments  of  other  members;  and  it  could  not 
have  been  contemplated  that  the  members  to  whose  immediate 
care  for  the  time  being  this  fund  was  transmitted,  would  by  vote 
appropriate  the  whole  to  their  private  use.  Such  an  appropria- 
tion was  a  breach  of  the  specified  object  for  which  the  fund  was 
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raised,  and  a  violation  of  the  pledged  faith  of  the  society. 
Equally  well  might  anj  eleemosynary  association,  or  clearly 
public  institution,  the  collections  of  which  had  been  accumulating 
for  many  years,  divide  at  any  time  their  property  among  its 
acting  members,  in  violation  of  the  expressed  design  of  their  in- 
stitution. Such  a  proceeding  can  not  be  sanctioned  by  anj 
court,  either  of  law  or  equity. 

It  may  be  asked,  however,  what  shall  be  done  with  the  funds 
or  properly  of  such  an  institution,  if  the  members  refuse  to  keep 
up  their  organization,  and  dissolve  the  association,  as  they  haTB 
done  in  this  instance  ?  Such  a  dissolution  can  not  be  prevented. 
It  is  not  only  in  the  power  of  such  an  association,  but  of  any 
body,  duly  incorporated,  which  was  not  created  for  the  adminis- 
tration of  political  or  municipal  authority,  to  dissolve  itself  by 
its  own  assent.  This  has  been  repeatedly  adjudged:  2  Kent 
Com.,  2d.  ed.,  305;  Ang.  &  Ames  on  Corp.  507. 

But  it  by  no  means  follows  that  the  members  of  an  associa- 
tion, holding  funds  in  trust,  or  of  a  body  incorporated  for  elee- 
mosynary purposes,  can,  on  such  dissolution,  appropriate  its 
funds  among  themselves.  Mere  moneyed  corporations,  whose 
funds  are  owned  solely  by  the  stockholders,  and  are  not  holden  in 
any  manner  for  charitable  or  public  use,  may  do  this,  but  no 
others.  The  association  may  be  dissolved,  but  the  trust  fund  is 
not,  therefore,  to  be  either  distributed  or  abandoned.  It  is  an 
established  maxim  in  equity,  that  no  trust  shall  fail  for  want  of 
a  proper  trustee.  The  funds  of  this  and  of  any  other  charitable 
institution,  may,  therefore,  be  saved  to  carry  out  the  original  pur- 
poses and  wishes  of  the  donors  or  contributors.  "  Whenever 
funds  raised  for  charitable  purposes  are  committed  to  private  in- 
dividuals, or  to  a  corporation,  if  there  be  any  abuse  or  misuse  of 
the  same,  a  court  of  equity  will  interpose,  at  the  instance  of  the 
attorney-general,  or  the  parties  concerned,  to  correct  such  abuse; 
and  the  court  may  go  the  length,  in  cases  of  gross  mismanage- 
ment, of  taking  the  funds  away,  and  committing  the  administra- 
tion of  them  to  other  hands;"  and  the  same  course  would  be 
pursued  in  case  of  an  abandonment  of  them  by  a  dissolution  of 
the  association:  2  Story  Com.  on  Eq.  435,  sec.  1101,  and  autboii- 
ties  there  cited:  2  N.  H.  L.  75. 

The  division  of  the  funds  in  this  case  was  illegal  and  void; 
and  as  this  suit  is  brought  by  the  plaintiff  on  the  ground  that 
being  a  member  of  the  association  at  the  time  of  the  dissolution, 
he  is  entitled  to  his  distributive  shore  of  such  funds,  it  is  a  suit 
without  legal  foundation,  and  can  not  be  sustained.     No  one  can 
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lightfollj  chum  such  ehare  as  his  individiial  property,  notwith- 
standing the  vote  of  the  members.  The  funds  should  still  be 
holden  for  their  due  application;  and  this  application  can  be  en- 
forced whenever  the  proper  proceedings  are  instituted  for  this 
purpose.  There  must,  therefore,  be 
Judgment  for  the  defendant. 


Fbaby  V.  Frabt. 

[10  Ksw  Hakhhibb,  6L] 

Wm  Mabbixd  nr  Tms  9tatb  mat  Lawfully  Riturx  to  and  reside  in  ii» 
upon  being  deserts  by  her  husband  in  another  state,  where  they  had 
their  domicile. 

OouBTB  OF  Tms  Statx  hats  JuRisDionoN  TO  DissoLYB  Mabbiagx  for  the 
adultery  of  the  husband  committed  in  another  state,  subsequent  to  his 
deaertion  of  the  wife  and  while  she  was  an  actual  resident  of  this  state» 
the  marriage  having  been  contracted  here. 

Libel  for  a  divorce.     The  opinion  states  the  case. 

WUwn,  for  the  libelant. 

Pabxxs,  0.  J.  In  Clark  t.  Clark,  8  N.  H.  21,  we  decided  that 
we  could  not  grant  a  divorce  for  the  adulteiy  of  the  husband 
committed  while  the  jiarties  had  their  domicile  in  Vermont,  not- 
withstanding the  marriage  took  place  in  this  state,  and  the  hus- 
band came  here  and  committed  the  offense.  In  such  case,  bj 
the  general  rule,  the  jurisdiction  of  the  matter  of  divorce  does 
not  attach  to  the  place  of  the  marriage,  or  to  the  place  where 
the  adulteiy  was  actually  committed,  but  to  the  place  of  the 
domicile;  and  both  husband  and  wife  were,  in  that  case,  legal 
residents  in  Vermont  at  the  time  the  alleged  cause  of  divorce 
accrued. 

But  in  this  case  the  libelant,  at  the  time  of  the  adulteiy  of  the 
husband,  was  actually  and  properly  a  resident  in  this  state,  and 
bad  been  so  for  a  considerable  period.  Prior  to  her  marriage 
she  was  an  inhabitant  of  this  state;  the  marriage  was  contracted 
here;  and  the  jiarties  afterwards  resided  here.  They  subse- 
quently removed  to  New  York,  and  had  their  domicile  there;  but 
when  the  husband  deserted  the  wife,  leaving  her  without  ade- 
quate provision  for  her  support,  she  had  the  right  to  return  to 
her  friends  here,  and  to  provide  for  her  own  maintenance.  After 
her  return  imder  such  circumstances,  having  lawfully  come  to 
re^de  here,  she  was  entitled  to  the  protection  of  our  laws;  and 
a  violation  of  the  marriage  covenant  having  subsequently  oc- 
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cuiredy  she,  as  a  legal  inhabitant,  may  well  appeal  to  fhoee  lai?B  f( 
redress.  We  hare  no  doubt,  under  these  circimistanoeB,  that 
we  have  jurisdiction  to  dissolve  the  marriage,  which  was  con- 
tracted here,  notwithstanding  the  jiarties  afterwards  had  their 
domicile  in  New  York;  because,  after  the  desertion  of  the  hus- 
band there,  and  the  lawful  return  of  the  wife  here,  her  reaidenoe 
in  that  state  was  terminated. 

We  laj  out  of  the  case  the  &Gt,  appearing  in  the  evidenoe, 
that  the  husband  after  her  return  came  here  also.  It  does  not 
appear  that  he  remained  here,  nor  that  he  had  any  domicile  in  Ver- 
mont, where  the  adultery  was  committed.  So  tax  as  the  evidence 
goes,  it  shows  him  to  be  a  transient  person.  If,  however,  it  had 
appeared  that  subsequent  to  his  desertion,  and  her  return  here, 
he  had  his  domicile  in  Vermont,  it  may  well  be  doubted  if  thai 
could  alter  the  case.  He  neyer  attempted  to  re-assume 
marital  duties  after  his  desertion  in  New  York.  Whether  a 
married  as  weU  as  deserted  in  another  state,  might  thereupon 
come  to  reside  here,  and  avail  herself  of  our  laws  to  obtain  a 
divorce  for  an  offense  of  the  husband  committed  out  of  this 
state,  subsequent  to  the  time  she  came  here,  is  a  question  which 
may  deserve  consideration  when  a  case  of  that  character  preeents 
itself. 

Divorce  decreed. 


DIVOBOB8,  WHEN  GaANTXD  FOB  GaUSXS  THAT  AbOSS  WITHOUT  JUBISDIO- 

TION  of  the  state  in  which  they  are  aonght:  See  Hartean  ▼.  ffarieau,  25  Am. 
Dec.  872,  note  377,  end  the  oases  there  dted.  The  principal  case  is  cited 
in  L^ih  ▼.  Leiih,  39  N.  H.  33,  and  in  Chreenlaw  v.  OreaUaw,  12  Id.  203,  to 
the  point  that  divoroes  in  that  state  are  not  granted  for  causes  that  arose 
before  the  partier  became  domiciled  there.  And  also  in  Payton  v.  Payson^ 
34  Id.  621,  to  the  point  that  a  libelant  most  be  a  6011a  Jtde  resident  of  this 
state  when  the  divorce  is  granted,  in  order  to  give  the  court  Jorisdietion. 

WiVB   MAT  HAVS   DOMXCILB  DxnTKIUEHT   VBOM   THAT   OF   HXB   HUBEAHI^ 

whtsn  he  has  desertsd  her:  ffarteau  y.  ffarttam,  25  Am*  Dee.  372;  note  378L 


OASES 


SUPREME  COURT 


MEW  JEBSET. 


SxAXB  V.  Label 

[IHAamoH^SSO.] 

Aduutkbt  at  OomioH  Law  oan  be  cominitted  only  upon  the  panon  of  « 
manled  wooian;  illidt  esrnil  interooone  by  a  mARie^ 
not  married^  is  not  siifficient  to  oonstitate  this  crimo. 

Tbx  Common  Law  is  ths  Ck>NfmTunoKAL  Guidb  of  this  oonrt  in  determin- 
ing what  oonstitates  adultery,  and  in  case  of  a  oonfliot  between  it  and 
the  canon  law,  the  former  will  prevaiL 

Chr  Ikdioxmuit  wob  Advxoxbt  defuidant  can  not  be  foond  guilty  of  fomioa- 
tion. 

IxDioiKEaT  for  adnlteiry.    The  facts  are  stated  in  the  opinion. 

Jl  W.  MOer,  for  the  defendant. 

J.  ibore  White,  attomey'generdl,  for  the  state. 

^  Conrty  FoBDy  J.  An  indictment  was  found  by  the  grand  jury 
of  the  couniy  of  Morris,  against  Bobert  Lash,  that  he^beingamar- 
lied  man,  committed  adnltexy  with  B.,  a  single  woman.  This  in- 
dictment being  brought  into  this  court  by  certiorari,  the  defend- 
ant moves  that  it  may  be  quashed,  because  the  facts  on  the  face  of 
it  amount  only  to  fornication,  for  which  he  might  be  lawfully 
indicted,  but  do  not  amount  by  the  common  law,  to  the  crime 
of  adnltexy.  If  a  married  man  hare  illicit  intercourse  with  a 
single  woman,  there  is  no  doubt  but  he  is  guilty  of  adnltexy,  ac- 
cording to  the  ecclesiastical  or  canon  law  of  the  church;  but 
according  to  the  common  law,  which  is  our  constitutional  guide, 
I  hold  it  to  be  demonstrable,  that  adnltexy  can  not  be  committed 
with  a  single  woman;  that  an  illicit  intercourse  with  a  single 
woman  oan  only  produce  a  nuMua  JUius,  a  bastard  in  law,  who 
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possesses  no  inheritable  blood,  is  incapable  of  succeeding  to  any 
man's  inheritance,  and  whom  she  can  not  impose  as  a  Intimate 
heir  upon  her  husband,  for  she  has  none,  and  consequently  can 
not  occasion  an  adulteration  of  issue. 

Neither  fornication  nor  adultery  were  indictable  offenseB  ai 
the  common  law;  they  were  held  to  be  only  private  wrongs, 
for  which  the  aggressor  was  answerable  in  a  civil  action,  for  ex- 
emplary damages;  and  this  continued  to  be  the  case,  except  for 
one  short  revolutiomiry  period  of  time  in  England,  until  onr 
own  legislature  made  them  indictable  offenses.    For  these  en- 
actments, we  need  go  no  further  back  than  the  year  1799,  Re- 
vised Laws,  248;  the  fourteenth  section  whereof  enacts,  "  that 
every  person  who  shall  commit  adultery,  shall  be  punished  by- 
fine  not  exceeding  one  hundred  dollars  or  imprisonment  not  ex- 
ceeding six  months;"  and  the  fifteenth  section,  **  that  every  per- 
son who  shall  commit  fornication,  shall  be  punished  by  a  fine  of 
fourteen  dollars;"  not  defining  what  shall  constitute  adultery,  or* 
what  shall  constitute  fornication;  leaving  each  to  be  determined 
by  reference  to  the  common  law,  as  I  apprehend;  but  ever  since 
the  date  of  that  statute,  at  least,  which  is  upwards  of  forty  years 
ago,  professional  men  have  differed  about  what  adultery  is;  and 
what  seems  very  surprising  is,  that  the  question  has  never  been 
before  the  supreme  court,  for  adjudication,  till  the  present  time. 
This  difference  arose  from  opinions  being  founded  on  codes  of 
law  materially  different  from  each  other;  one  side  relying  on 
that  code  which  is  called  the  common  law;  the  other  side  on  a 
code  denominated  the  canon  law,  compounded  of  the  civil  or 
imperial  law  of  Borne,  interwoven  with  the  laws  of  the  church, 
and  introduced  by  the  pope  and  his  clergy  into  their  ecclesiastical 
courts.    Each  of  these  codes  held  a  different  doctrine  from  the 
other,  about  what  constituted  adultery;  and  we  must  first  settle 
by  which  of  these  codes,  we,  sitting  as  a  court  of  common  law, 
are  to  be  guided;  and  I  have  no  hesitation  in  saying  that  the 
common  law  is  our  constitutional  guide. 

The  canonical  law  is  not  adopted  in  the  written  constitution 
of  New  Jersey.  The  popish  clergy,  those  zealous  abettors  of 
arbitrary  power,  during  the  time  they  sat  as  the  only  judges  in 
the  ecclesiastical  courts  and  the  court  of  chancery,  naturally  in- 
troduced into  them,  the  imperial  laws  of  Bome;  not  only  as  to 
the  mode  of  proceeding  without  a  jury,  but  the  maxims  and 
principles  established  in  the  rescripts  of  emperors,  decrees  of 
general  councils,  opinions  of  the  ancient  fathers  of  the  church, 
and  decretal  epistles  of  the  popes.    But  the  common  law  was  so 
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favorable  to  the  liberties  of  the  nation,  and  oonsequentl j  dear  to 
the  people,  that  their  utmost  zeal  could  never  introduce  these 
principles  into  the  courts  of  the  common  law;  wherefore  refus- 
ing to  sit  any  more  as  judges  in  the  temporal  courts,  but  retain- 
ing the  court  of  chancery  and  ecclesiastical  courts  in  their  own 
hands,  they  so  enlarged  their  jurisdictions  beyond  the  immediate 
cares  of  religion,  as  to  engross  the  cognizance  of  many  secu- 
lar concerns;  such  as  the  probate  of  wills,  granting  letters  of  ad- 
ministration and  guardianship,  the  settlement  and  distribution 
of  the  estates  of  persons  deceased,  deciding  on  the  legality  of 
marriages,  and  the  power  of  divorcing  for  adultery.  In  settling 
what  should  constitute  this  charge,  they  deemed  it  almost  heresy 
to  take  the  common  law  for  their  guide,  which  law  limited  it  to 
criminal  intercourse  with  another  man's  wife,  exposing  his  issue 
to  adulteration,  and  a  spurious  heir  to  succeed  by  law,  at  his 
death,  to  the  inheritance  of  his  estate;  whereby  it  was  strongly 
connected  with  the  law  of  landed  estates,  and  the  doctrine  of  de- 
scents. But  these  worldly  and  temporal  considerations  were 
quite  below  their  ecclesiastical  notions.  They  decreed  under 
the  authority  of  the  pope  as  their  sovereign  leader  and  supreme 
head,  that  marriage  was  a  holy  sacrament,  as  holy  as  baptism 
and  the  memorial  of  our  Savior's  death;'  that  its  vows  were 
boly,  and  the  breach  of  them,  was  adultery  in  any  person  who 
had  once  assumed  them.  Therefore  they  held  that  if  a  married 
man  had  illicit  intercourse  with  a  single  woman,  the  violation  of 
his  vows  made  him  guilty  of  adultery;  for  which  cause  his  wife 
might  sue  for  divorce;  and  this  doctrine  of  the  ecclesiastical  law 
has  prevailed  in  chancery  from  those  popish  times,  to  the  present 
day.  It  views  the  act  merely  in  the  light  of  a  sin;  a  breach  of 
vows,  assumed  by  the  church  to  be  holy,  and  without  any  refer- 
ence to  the  inheritance  of  estates,  or  the  laws  relating  to  the 
pureiy  of  heirship  and  descents.  If  it  were  necessaiy  to  vindi- 
cate tihe  common  law,  it  would  be  easy  to  show  the  fallacy  of  the 
foundation  on  which  the  opposite  doctrine  rests;  for  the  assimip- 
tion  that  marriage  is  a  sacrament  which  renders  its  vows  all  holy, 
is  entirely  a  papal  superstition;  it  being  only  a  solemn  civil  con- 
tract, and  so  acknowledged  by  our  laws.  If  a  single  man  have 
unlawful  intercourse  with  a  married  woman,  whereby  her  husband 
may  be  imposed  upon  by  a  spurious  heir,  he  is  guilty  of  adul- 
tery, by  the  common  law;  but  as  he  being  single,  had  never  as- 
sumed the  marriage  vows  on  himself,  it  is  not  easy  to  see  how 
her  violation  of  them,  can  be  adultery  in  him,  according  to  the 

law.    Moreover,  if  a  husband  sues  for  divorce  on 
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aooount  of  the  infideliiy  of  his  wife,  she  may  retort  the  charge 
upon  him;  and  if  they  are  both  found  guilty,  the  ecclesiastical 
law  does  not  grant  a  divorce  to  either  of  them. 

Now  suppose  a  court  of  common  law  were  to  decide,  that  if 
A.  commits  adultery  with  the  wife  of  B.,  and  in  retaliation,  B. 
commits  adultery  with  the  wife  of  A.,  that  the  act  of  one  shall 
neutralize  the  act  of  the  other,  and  form  a  kind  of  legal  set- 
off, so  that  neither  of  them  shall  maintain  an  action  for  adulteiy; 
such  a  decision  would  astonish  the  world.     It  is  needless,  how- 
ever, to  compare  the  two  codes  together,  in  order  to  show  which 
has  the  greatest  consistency  of  principle,  for  the  common  latr 
has  been  solemnly  adopted  for  our  guide,  by  the  constitution  of 
New  Jersey;  and  all  I  need  show,  is  that  according  to  the  fixed 
principles  of  this  constitutional  law,  adultery  can  be  committed 
only  with  a  married  woman.     It  does  not  punish  the  sin  of 
adultery,  or  fornication,  either  by  penances  or  excommunication; 
it  leaves  that  to  the  upbnddings  of  a  guilty  conscience,  or  to  be 
dealt  with  by  religious  judicatories;  but  considers  them  as  signal 
and  gross  violences  done  to  personal  rights,  and  gives  redress 
by  a  civil  action,  in  which  the  parties  injured  are  entitled  to 
exemplary  damages.     In  cases  of  fornication,  it  gives  such  ac- 
tion to  the  parent  or  master,  of  the  daughter,  or  servant,  that  is 
seduced,  and  for  adulteiy  an  action  to  the  husband,  and  to  him 
alone.     There  never  was  an  action  for  adultery  known  to  be 
maintained  at  the  common  law  by  any  but  a  husband;  showing 
that  the  offense  can  not  possibly  be  committed  with  any  other 
than  a  married  woman.     The  heinousness  of  it  consists  in  ex- 
posing an  innocent  husband  to  maintain  another  man's  children, 
and  having  them  succeed  to  his  inheritance.     This  is  the  com- 
mon law  doctrine  of  adultery,  transmitted  to  us  from  the  earliest 
times,  by  those  venerable  sages,  who  gathered  it  from  existmg 
precedents,  records,  and  decisions,  at  the  times  they  respectively 
wrote.     I  shall  cite  only  a  few  of  them,  because  the  records  and 
decisions  referred  to  by  them,  have  been  so  faithfully  consulted 
and  the  testimony  of  those  sages  examined  and  condensed  with 
such  admirable  precision,  in  the  imperishable  Commentaries  of 
Blackstone,  that  it  is  almost  vaniiy  to  look  behind  his  work. 
More  definite  language  can  not  be  selected  for  confining  adul- 
tery to  illicit  intercourse  with  a  married  woman,  than  his  follow- 
ing definition  of  the  offense:  ''Adultery,  or  criminal  conversa- 
tion with  a  man's  wife."    The  woman  must  not  be  single;  she 
must  be  another  man's  wife;  and  whoever,  married  or  single, 
has  illicit  intercourse  with  her,  becomes  goiliy  of  adulteiy.  The 
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text  is  in  3  Bl.  Com.  139,  and  is  so  clear  of  ambigaify  as  ia 
challenge  any  attempts  to  evade  it. 

Let  ns  next  see  how  Buller,  in  b.  1,  c.  6,  of  his  introductiony 
coincides  with  the  Commentaries;  he  says:  "The  action  of 
adnlteiy  lies  for  the  injury  done  to  the  husband,  in  alienating^ 
his  wife's  affections,  destroying  the  comfort  he  had  from  hear 
company,  and  raising  children  for  him  to  support  and  provide 
for:"  Bull.  N.  P.  26.  He  represents  adultery  to  be  an  injury  to 
a  husband,  exposing  him  to  have  children  of  another  man,  raised 
for  him  to  support,  while  he  lives,  and  to  provide  for,  at  hia 
death.  This  injury  to  a  husband  is  made  the  veiy  gist  of  adul- 
tery. No  one  will  suppose  him  to  mean  that  the  alienation  of 
the  wife's  affections,  and  loss  of  comfort  in  her  company,  con- 
stitute the  offense;  the  alienation  of  her  affections  might  accrue 
from  the  malignancy  of  his  own  temper,  and  the  loss  of  comfort 
in  her  company,  from  lunacy;  he  does  not  mean  that  any  malig- 
nancy of  temper,  or  that  lunacy  or  any  other  sickness  amounts 
to  adultery;  they  are  only  aggravations  that  may  or  may  not  at* 
tend  the  offense;  therefore  the  essence  of  adulteiy  at  the  com- 
mon law  without  which  the  action  can  not  be  maintained,  is  thai 
criminal  intercourse  with  a  married  woman,  which  exposes  her 
husband  to  support  and  provide  for  another  man's  issue.  Some 
ingenious  casuists,  forgetful  of  their  legal  law,  pretend  if  this  be  a 
true  principle,  that  an  action  for  adultery  could  never  be  main- 
tained, where  the  man's  wife  was  past  the  age  of  procreation, 
supposing  that  there  is  such  an  age;  whereas,  by  the  common 
law,  the  possibility  of  issue  is  commensurate  with  life;  the  Com- 
mentaries declares  it  thus:  "A  possibility  of  issue  is  always 
supposed  to  exist  in  law,  imless  extinguished  by  death,  even 
though  the  donees  be  each  of  them  a  hundred  years  old:"  2 
Bl.  Com.  125.  Let  us  next  take  up  Bacon's  Abridgment,  thai 
famous  repository  of  the  common  law,  wherein  he  draws  the  dis- 
tinction between  fornication  and  adultery  so  clearly  as  to  admit 
of  no  equivocation.  He  says :  '  *  Fornication  is  unlawful,  because 
children  ore  begotten  without  any  care  for  their  education;  but 
adultery  goes  further,  it  entails  a  spxirious  race  on  a  party  for 
whom  he  is  under  no  obligation  to  provide :"  Bac.  Abr. ,  Marriage 
And  Divorce,  569. 

This  is  the  circumstance  on  which  adulteiy  depends  at  the 
common  law;  its  tendency  to  adulterate  the  issue  of  an  innocent 
husband,  and  to  turn  the  inheritance  away  from  his  own  bloody 
to  that  of  a  stranger.  If  the  woman  be  single,  her  inconti- 
nence produces  none  of  this  evil;  her  issue  takes  away  no  manV 
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inheritance;  it  can  be  heir  to  nobody,  and  the  bniden  of  its 
support  is  cast  by  law  upon  herself  and  the  partner  of  her  goili. 
Even  if  her  paramour  be  a  married  man,  it  is  not  adulteiy,  for 
the  same  reason;  the  bastard  can  not  succeed  to  his  inheritance; 
neither  does  it  adulterate  the  issue  of  his  wife;  it  can  never  sue- 
<;eed  to  her  inheritance  in  case  she  leaves  any  to  descend.  She 
may  adulterate  her  husband's  issue;  the  law  can  not  defend  him 
against  her;  his  only  reliance  is  on  her  virtue;  but  he  can  never 
adulterate  hers.  This  is  the  reason  why  a  married  woman,  if 
her  husband  become  unfaithful,  can  not  maintain  an  action  of 
adultery  against  him  or  his  paramour,  in  any  of  the  common  law 
courts;  such  infideliiy  does  not  adulterate  her  issue,  nor  his  own; 
it  brings  no  one's  inheritance  into  jeopardy,  nor  can  it  possiblj 
produce  a  spurious  heir  to  disturb  the  descent  of  real  estates. 
If  she  wishes  it  to  be  treated  as  adultery  in  her  husband,  she 
must  sue  him  by  a  short  petition  to  the  court  of  chanceiy,  which, 
governed  by  the  ecclesiastical  law,  allows  adultery  to  consist  in 
the  breach  of  marriage  vows;  and  there  she  may  have  a  decree 
of  divorce  and  allowance  of  alimony.  But  courts  of  conunon 
law  adhere  to  the  maxim  so  rigidly,  that  adultery  is  criminal 
conversation  with  a  married  woman,  so  prejudicial  to  the  rights 
of  a  husband,  that  it  will  appear  by  the  records  of  their  courts 
from  time  immemorial,  that  none  but  a  husband  has  ever  main* 
tained  an  action  for  it.  Nay,  they  require  the  proof  of  his  being 
such,  to  be  of  the  most  rigid  kind;  they  will  not  receive  for  evi- 
dence of  it,  universal  reputation,  hearsay,  and  cohabitation,  as 
they  will  in  all  other  cases  save  bigamy  alone,  but  insist  upon 
-direct  evidence  of  the  marriage.  The  action  to  be  maintained 
requires  incontestable  proof  of  the  woman  it  was  committed 
with,  being  a  married  woman;  if  there  is  a  failure  on  this  essen- 
tial point,  the  action  will  be  dismissed;  for  the  idea  of  adultery 
with  a  single  woman,  stands  opposed  to  the  whole  character  and 
^  genius  of  the  common  law.  The  nature  of  a  penal  statute  for- 
bids its  words  to  receive  a  broader  interpretation  than  the  sense 
necessarily  requires;  penalties  are  not  to  be  liberally  extended 
by  judicial  construction;  the  rule  is  that  they  are  to  receive  a 
strict  construction  if  it  is  almost  an  imperious  one,  and  the  word 
adultery  having  a  definite  and  fixed  meaning  at  the  common  lai^ 
which  is  to  be  our  guide,  a  broader  meaning  is  not  to  be  sought 
for  it  in  the  civil  or  ecclesiastical  law,  or  in  any  laws  whatever, 
foreign  to  our  constitution. 

I  will  barely  add  that  adultery  at  the  common  Jaw,  is  limited 
io  criminal  intercourse  with  a  married  woman,  both  by  Swift 
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and  Beere,  who  are  among  our  most  eminent  American  com- 
mentators, and  that  I  am  acquainted  with  no  treatise  on  the 
common  law,  English  or  American,  to  the  contrary.  Whether 
its  regulation  on  this  point,  was  borrowed  at  some  early  age» 
from  the  Levitical  law,  which  the  early  dispersion  of  the  Jews 
carried  into  various  parts  of  Europe,  I  am  not  able  to  say;  but 
certain  it  is,  that  this  wide  distinction  between  criminal  inter- 
course with  a  married  woman,  and  a  single  woman,  is  emphat- 
ically settled  in  the  Levitical  law;  the  former  being  punished 
with  death,  while  the  latter  was  only  a  fine:  See  Levit.,  c.  20, 
▼.  10,  and  Deut.,  c.  22,  v.  22-28.  On  the  whole,'!  am  clearly 
of  opinion  that  the  ofiEense  described  in  the  indictment,  is  not 
adultery;  it  amounts  only  to  fornication;  for  which  the  defend- 
ant should  have  been  indicted;  and  on  this  ground  the  indict- 
ment must  be  quashed.  The  defendant  could  not  be  found 
§ruilty  of  fornication  on  an  indictment  for  adultery,  without  being 
misled  as  to  the  charge  agaiDst  him  intended  to  be  proved.  No 
impuriiy  of  description  is  requisite  on  the  record  in  either  case; 
it  is  sufficient  to  charge  that  at  a  certain  time  and  place,  the 
defendant,  with  such  a  person,  adultery  or  fornication  did 
commit. 

HoBNBLOWEB,  C.  J.  Justico  Bycrsou,  whose  attendance  here 
is  prevented  by  sickness,  has  written  an  opinion  against  the  mo- 
tion to  quash  this  indictment. 

I  have  prepared  an  opinion,  which  it  is  unnecessary  to  read, 
according  with  that  of  Justice  Ford.  This  question  has  never 
before  been  determined  in  this  state,  I  believe;  although  the  law 
has,  ever  since  the  year  1704,  provided  a  punishment  for  the  of- 
fense. In  Pennsylvania,  is  a  similar  law  on  which  there  has 
been  made  a  different  construction.  It  has  there  been  decided,  that 
the  criminal  connection  of  a  single  man  with  a  married  woman, 
is  not  adultery  in  him.  An  unmarried  defendant  can  not  be 
convicted  of  adultery,  although  the  other  party  should  be  mar- 
ried: 2  Pall.  124;  S.  0.,  1  Yeates,  6. 

■ 

WmTE,  J.,  gave  no  opinion,  having  argued  the  case  as  attor- 
ney-general. 

Datton,  J.,  was  not  on  the  bench  when  this  case  was  bi* 
gaed;  and  gave  no  opinion. 

Indictment  quashed. 

AdUIAXBT   and   FOBSnOATION    WEKB  NOT  IHTOOTABLB  AT   CoiOfOV  LaW| 

Jtndermm  v.  Cfommonwealih,  16  Am.  Deo.  776w    Acctuing  the  wife  of  eolicit- 
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ing  another  to  oommit  adultery  with  her  is  libelons;  and  soliciticg  acother 
to  oommit  adultery  is  a  high  crime  and  misdemeanor  under  the  laws  of  On- 
necticat:  State  v.  Avery,  18  Id.  105.  The  mode  of  alleging  adnltery  is  eon- 
sidered  in  the  note  to  Christianberry  ▼.  OKnatianberry^  25  Id.  99.  See  Oos^ 
numweakh  v.  CaU,  ante^  284,  and  note. 


Sebgeant  akd  Habbib  v.  Stbteeb. 

[1  Hasbibox,  4M.] 

AssxTMPSiT  FOR  MoNET  Had  AND  Reoexved  can  not  be  maintained  to  recover 
the  amount  of  a  reward  due  the  plaintiff,  against  the  person  to  whom 
such  reward,  through  fraud  or  mistake,  has  been  wrongfully  paid. 

There  must  be  some  Privitt  existing  between  the  parties  in  relation  to 
the  money  sought  to  be  recovered,  in  order  that  assumpsit  may  be  main- 
tained. 

Money  Souoht  to  be  Recovered  upon  an  implied  promise,  must,  in  this 
action,  be  either  the  identical  money  preTiously  in  the  possession  ol 
plaintiff,  or  the  proceeds  of  some  property  to  which  the  plaintiff  is  en* 
titled. 

Assumpsit.    The  opinion  states  the  facts. 
J.  S.  Oreen  and  HartweU,  for  the  plaintifEs. 
W.  Thompson,  for  the  defendant. 

By  Court,  Hobnbloweb,  C.  J.  The  facts  of  this  case  aie 
"hortly  these.  Sheriff  Jones,  of  Hunterdon,  had  offered  a  re- 
ward of  fifty  dollars  for  the  apprehension  of  a  prisoner  who  had 
escaped  from  the  jail  of  that  county.  Sbyker,  the  defendant 
in  certiorari,  arrested  the  prisoner  and  lodged  him  in  the  jail  of 
Somerset  county,  for  safe  keeping,  until  he  could  give  informa- 
tion to  Sheriff  Jones,  of  his  apprehension.  The  next  day, 
Stryker  proceeded  to  Flemington,  to  inform  the  sheriff  that  he 
had  arrested  the  prisoner,  and  to  get  the  reward;  when  he  dis- 
covered that  Sergeant  and  Ebrris,  the  plaintiffs  in  certiorari,  had 
been  to  the  sheriff,  and  represented  to  him  that  they  had  taken  up 
the  prisoner,  and  claimed  the  reward,  and  that  the  sheriff  had 
paid  it  to  them.  Stryker  thereupon  sued  Sergeant  and  Harris, 
before  a  justice  of  the  peace,  for  the  money  so  received  by  them, 
of  the  sheriff,  as  for  money  had  and  received  to  his  use;  and  re- 
covered judgment  against  them,  for  the  same.  From  that  judg^ 
ment  Sergeant  and  Harris  appealed,  and  the  court  of  common 
pleas  affirmed  the  judgment  of  the  justice.  On  the  trial  below, 
Jones,  the  sheriff  of  Hunterdon,  having  been  first  released  by 
Stryker,  was  examined  as  a  witness  and  proved  the  payment  of 
fifty  dollars  to  Sergeant  and  Harris,  but  added,  that  he  did  not 
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pay  the  money  to  tihem^  for  the  plaintiff,  nor  on  his  account, 
fhat  Seigeant  and  Harris  claimed  it  as  their  own,  and  he  paid 
them  the  money,  supposing  them  to  be  entitled  to  it. 

Three  questions  were  made  by  the  counsel  on  the  argument  of 
this  cause:  1.  Whether  Jones  was  a  competent  witness?  2. 
"Whether  Stryker  by  releasing  Jones,  did  not  give  up  his  right 
to  the  reward,  if  he  ever  had  such  right?  and,  3.  Whether  the 
plaintiff  below  was  entitled  to  recover  in  this  action,  seeing  that 
the  money  was  paid  to  and  receiTed  by  the  defendants,  as  their 
own  and  for  their  use  ? 

1.  That  sheriff  Jones  was  a  competent  witness,  either  with  or 
'without  a  release,  there  can  be,  I  think,  no  doubt.  The  release 
however  removed  all  objection,  if  any  really  existed. 

2.  The  plaintiff  (Stryker),  by  releasing  the  sheriff,  has  pre- 
cluded himself  from  ever  resorting  to  him  (as  he  otherwise  might 
liave  done)  for  the  promised  reward;  but  how  such  release  can 
inure  to  the  benefit  of  the  defendants,  if  they  have  money  in  their 
hands  belonging  to  the  plaintiff,  it  is  not  easy  to  conceive.  There 
is  certainly  nothing  in  this  objection.    But 

3.  Whethertheplaintiff  under  the  facts  in  this  case,  is  entitled 
to  recover  in  this  action,  is  a  more  serious  question.  That  Stry- 
ker, upon  the  evidence  in  this  case,  was  alone  entitled  to  the  re- 
ward, there  can  not,  I  think,  be  a  reasonable  doubt;  and  if  he 
had  sued  Sheriff  Jones,  nothing  in  my  opinion  could  have  pre- 
vented his  recovery.  He  has  thought  proper,  however,  to  pur- 
sue the  money,  in  the  hands  of  the  defendants,  as  money  received 
by  them  to  his  use;  and  whether  he  can  recover  remains  to  be 
seen:  I  fear  he  can  not. 

The  action  of  assumpsit  for  money  had  and  received,  is  im- 
doubtedly  a  favored  and  highly  beneficial  one.  It  is  justly  com- 
pared to  a  bill  in  equity;  because  it  lets  in  both  parties,  plaint- 
iff and  defendant,  to  all  the  groimds  of  complaint  on  the  one 
side,  and  of  excuse  and  allowance  on  the  other,  which  are  con- 
sistent with  the  principles  of  equity  and  good  conscience — ^never- 
theless, we  must  not  extend  it  to  cases,  where  a  court  of  equity 
itself,  if  the  plaintiff  was  at  liberty  to  go  there,  would  not  en- 
tertain a  bill,  and  give  the  relief  sought  for:  StraJUm  v.  Bastall, 
2  T.  B.  370,  per  Buller,  J.  Broad  and  extensive  as  this  action 
is,  it  has  limits,  beyond  which  it  ought  not  to  go;  and  the  great 
difficulty  is,  to  prescribe  those  limits,  and  make  them  out  by 
such  specific  and  perceptible  lines,  as  leaves  the  mind  in  no 
doubt  or  perplexity .  To  say,  that  it  lies  to  ' '  recover  back  money 
which  ought  not  to  be  kept'' — "  for  money,  which  ex  equo  et  hono^ 
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the  defendant  ought  to  refund" — or  **  for  money  which  the  de- 
fendant, upon  the  circumstances  of  the  cose,  is  obliged  by  the 
ties  of  natural  justice  and  equiiy,  to  refund/'  or  ''  for  money  got 
through  imposition/'  or  "  extortion,"  or  **  oppression,"  or  by 
*'  mistake,"  or  "  by  an  undue  advantage  taken  of  the  plaintiff's 
situation,"  is  after  all,  dealing  in  generalities  which  afford  us  no 
specific  rule,  by  which  to  test  any  particul^  case. 

Notwithstanding  the  tmiversality  of  the  expressions  used  in 
the  books  on  this  subject,  there  is  and  must  be  in  truth  and  jus- 
tice, a  limit  to  this  action.  It  can  not  be  that  eveiy  person  har- 
ing  a  legal  demand  and  a  right  of  action  against  a  third  person^ 
is  at  liberty  to  abandon  his  suit  against  such  person,  and  by  a 
suit  against  me  for  money  had  and  received,  compel  me  to  liti- 
gate with  him  and  establish  my  right  to  moneys  I  may  have  re- 
ceived from  his  debtor. 

Suppose  in  the  present  case,  that  Jones,  instead  of  volnntatily 
paying  the  fifty  dollars  to  Sergeant  and  Harris,  had  denied  their 
right  to  it,  and  refused  to  pay  them,  and  that  thereupon  they 
had  sued  him,  and  recovered  the  money  by  judgment  and  execu- 
tion at  law,  after  a  full  and  fair  trial;  will  it  be  pretended,  that 
Stryker,  because  he  sets  up  an  exclusive  claim  to  the  reward,  in- 
stead of  looking  to  the  sheriff  with  whom  he  contracted,  may  at 
his  own  election,  or  by  the  suggestion  of  the  sheriff,  turn  round 
and  sue  Sergeant  and  Harris,  and  thus,  for  the  sheriff's  benefit, 
compel  them  to  try  over  again  their  right  to  the  money  recov- 
ered of  him  ?  And  yet  we  must  come  to  this,  as  it  seems  to  me^ 
if  this  action  can  be  maintained:  for  the  plaintiff's  right  of  ac- 
tion, if  he  has  any  against  these  defendants,  can  not  depend 
upon  the  question,  whether  Jones  paid  them  without  suit;  or 
whether  he  resisted  the  payment  until  they  compelled  bim  to 
make  it.  Stryker's  right  to  recover  in  this  suit,  if  he  has  any 
such  right,  is  not  because  the  sheriff  paid  the  money  voluntarily 
to  the  defendants,  nor  because  they  had  no  right  to  it  in  fact;, 
but  because,  they  in  fact,  or  by  implication  of  law,  received  it 
for  Stryker.  That  the  sheriff  did  not  pay  the  money  to  them,  for 
Stryker,  he  expressly  testifies;  nor  did  they  profess  so  to  receive- 
it;  but  on  the  contrary,  claimed  it  as  their  own.  If  then  the  law 
can  raise  any  implication  that  the  defendants  received  the  money 
to  and  for  the  use  of  Stryker,  it  must  be  on  the  ground  that  they 
practiced  a  fraud  on  the  sheriff.  But  I  can  not  well  perceive- 
how  a  fraud  on  one  man,  can  inure  to  the  benefit  of  another;  or 
how  a  fraud  practiced  on  the  sheriff,  can  raise  a  promise  to  pay 
money  to  the  plaintiff.    If  indeed,  the  money  had  been  paid  to 
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Stxyker  and  left  by  him  in  a  bag,  or  purse,  with  the  sheriff  for 
safe-keeping,  and  the  defendants  had  got  possession  of  it  by 
falsehood  and  misrepresentation,  then  it  woidd  have  been  a 
fraud  on  the  plaintiff:  it  would  have  been  his  money,  and  he 
might  have  pursued  it  in  this  form  of  action.  But  however  un- 
fair towards  the  sheriff  the  conduct  of  the  defendants  has  been, 
they  did  not  thereby  get  Stryker's  money — they  got  Jones' 
money,  and  ex  equo  et  bono,  they  ought  not  to  retain  it  from 
him — ^they  are  bound  by  the  ties  of  natural  justice  and  equity  to 
refund  it  to  him;  and  in  his  favor,  the  law  considers  it  in  their 
hands,  as  money  received  by  them  to  his  use — not  to  the  use  of 
any  other  i>erson.  The  money  that  Jones  paid  to  Sergeant  and 
Harris,  was  no  more  Stryker's  money,  than  it  was  the  money  of 
any  other  creditor  of  Jones;  and  if  he  had  owed  me  fifty  dollars 
for  a  horse,  he  might  with  the  same  propriety  have  turned  me 
over  to  them  for  so  much  money  received  by  them  to  my  use; 
because  he  had  paid  so  much  money  to  them  by  mistake,  which 
they  were  not  entitled  to,  and  which  if  he  had  not  paid  to  them, 
he  would  have  paid  to  me.  There  must  therefore  be  some  prin- 
ciple running  through  the  cases,  by  which  it  can  be  known  when 
indebUalxis  assumpsit  will  lie  for  money  had  and  received,  and 
when  it  will  not.  The  rule  can  not  be  arbitrary  and  the  creditor 
at  liberty  to  look  to  his  immediate  debtor,  or  to  some  other  per- 
son who  has  got  his  debtor's  money  in  his  hands,  at  his  elec- 
tion. Lord  Mansfield  says,  in  Moses  v.  McFerlan,  2  Burr.  1009, 
"  that  there  are  numberless  instances  in  which  this  action  lies, 
for  money  the  defendant  has  received  from  a  third  i>erson,  upon 
a  claim  of  title  to  it,  in  opposition  to  the  plaintiff's  right;"  but 
he  adds,  "  and  which  the  defendant  had  by  law,  authoriiy  to  re- 
ceive from  such  third  i>er8on."  This  is  no  doubt  true,  and  I 
think  all  the  cases  relied  upon  are  such  as  go  upon  the  plaint- 
iff's title  to  the  specific  fund;  or  where  the  third  person  having 
lawfully  paid  over  the  money,  the  plaintiff  has  no  remedy 
against  him;  and  this  I  think  will  be  found  to  be  the  true  crite- 
rion in  such  cases. 

I  have  felt  a  strong  desire  for  the  sake  of  justice  to  sustain 
this  action  in  this  particular  case;  but  upon  much  reflection  and 
a  careful  examination  of  the  authorities,  I  am  compelled  to  give 
it  up.  At  the  very  first  step,  we  are  met  by  the  rule,  that  a 
chose  in  action  is  not  assignable.  As  soon  as  Jones  had  paid 
the  money  to  Sergeant  and  Harris,  they  not  being  entitled  to  it,. 
it  became  money  in  their  hands  to  his  use,  and  he  alone  had  a 
right  of  action  against  them  for  it.    This  can  not  be  denied; 
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could  then,  tibat  right  of  action  be  transferred  bj  Jones  to 
Stryker,  or  to  any  one  else,  without  the  consent  of  the  defend- 
ants? Certainly  not:  1  Com.  on  Con.  56;  2  Saund.  PL  andEr. 
209,  212,  and  cases  there  cited.  In  Surtee  et  al.  t.  Hubbard,  4 
Hsp.  N.  P.  203,  Lord  EUenborough  said,  that  where  a  party, 
entitled  to  money  in  the  hands  of  another  person,  assigns  over 
Lis  interest  in  it  to  a  third  person,  the  mere  act  of  assignment 
does  not  entitle  the  assignee  to  maintAiTi  an  action  for  it.  The 
debtor  may  refuse  his  assent;  he  may  have  an  account  agaisat 
Oie  assignor,  and  wish  to  have  it  set  off;  but  if  there  is  anything 
like  an  assent  on  the  part  of  the  holder  of  the  money,  it  is  other- 
wise. In  that  case,  an  assent  was  proved,  and  the  plaintiff  re- 
covered. The  cases  of  Ward  v.  EvanSy  2  Ld.  Baym.  928;  and 
Israel  v.  Douglass^  1  H.  Bl.  239,  evidently  go  upon  the  same 
groimd.  The  same  principle  was  distinctly  recognized  by  this 
court  in  Gongar  v.  McFarlan,  2  Green,  370,  and  in  the  case  of 
Williams  V.  Everett  et  oZ.,  14  East,  582,  after  a  most  elaborate 
argument  and  great  consideration,  it  was  held  that  money  re- 
ceived on  bills  remitted  to  the  defendants,  with  instructions  to 
pay  tlie  plaintiff,  was  not  money  had  and  received  by  the  defend- 
ants to  tiie  use  of  the  plaintiff,  imtil  the  defendants,  by  some  act 
on  their  part,  had  recognized  the  right  of  the  plaintiff  to  the 
money.  The  court  say,  in  that  case,  page  597 :  ''It  will  be  ob- 
served that  there  is  no  assent  on  the  part  of  the  defendants,  to 
hold  this  money,  for  the  purposes  mentioned  in  the  letter;  but 
on  the  contrary  an  express  refusal  to  the  creditor  so  to  do.  If, 
in  order  to  constitute  a  priviiy  between  the  plaintiff  and  the  de- 
fendants, an  assent,  express  or  implied,  be  necessary,  the  assent 
can,  in  this  case,  be  only  an  implied  one,  and  that  too,  against 
the  express  dissent  of  the  parties  to  be  charged."  This,  how- 
ever, the  court  held  could  not  be  done.  Nor  can  it,  I  think,  be 
done  in  this  case;  for  the  defendants  instead  of  receiving  the 
money,  as  the  money  of  the  plaintiff,  or  for  his  use,  claimed  and 
received  it  as  their  own,  and  wholly  deny  the  plaintiff's  right  to 
it. 

It  will  not  do  to  rely  upon  the  sweeping  expressions  used  in 
many  of  the  cases,  upon  this  subject.  In  Johnson  v.  Johrvwn, 
8  Bos.  &  Pul.  169,  Lord  Alvanley  says:  **  In  the  case  of  Moses 
▼.  McFerlan,  some  principles  were  laid  down,  which  are  cer- 
tainly too  large — such  as  that,  wherever  one  man  has  money, 
which  another  ought  to  have,  an  action  for  money  had  and  re- 
ceived, may  be  maintained;  or  that  wherever  a  man  has  an  equita- 
Ide  chum,  he  has  also  a  legal  action." 
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In  short  ihere  mnBt  be  some  privity  fflciflting  between  the  par- 
ties, in  relation  to  the  money  sought  to  be  recoYered  in  this  ao- 
tion.     This  privity  may  be  either  express  or  implied.    It  is  ex- 
press, where  the  defendant  has  received  the  money  as  agent  or 
bailiff  for  the  plaintiff,  or  where  he  consents  or  agrees  to  appro- 
priate money  in  his  hands  belonging  to  another,  to  the  payment 
of  the  plaintiff,  at  the  ovnier's  request.     But  it  can  be  implied 
only  where  the  defendant  has  received  money  of  the  plaintiff,  or 
money  belonging  to  the  plaintiff,  by  mistake,  or  fraud,  or  duress, 
or  has  come  into  possession  of  it  mala  fideSy  or  on  a  considera- 
tion which  has  failed,  or  has  tortiously  converted  the  plaintiffs 
property  into  money.    In  other  words,  the  money  sought  to  be 
recovered  in  this  action  upon  an  implied  promise,  must  either  be 
identically  the  money  of  the  plaintiff,  of  which  the  defendant 
has  improperly  possessed  himself;  or  the  proceeds  of  some  prop- 
erty, or  iflsning  out  of  some  fund,  or  emoluments  belonging  to 
the  plaintiff;  and  I  think  every  well-considered  case  will  be  f  oimd 
to  arrange  itself  under  one  or  the  other  of  these  heads.    In  Lamr 
ine  V.  DorreU,  2  Ld.  Baym.  1216,  the  action  was  by  a  rightful 
administrator,  to  recover  the  proceeds  of  certain  debentures 
which  belonged  to  the  estate  of  the  intestate,  and  which  the  de- 
fendant, or  wrongful  administrator,  had  sold.   The  case  of  How- 
ard V.  Wood,  2  Lev.  245,  Sir  T.  Jones,  126,  and  many  others  of 
the  same  kind,  were  brought  by  a  rightful  officer  to  recover  the 
fees  of  office,  that  had  been  received  by  one  who  had  held  the 
office  wrongfully;  and  theses  cases,  it  will  be  perceived,  are  like 
those  mentioned  by  Lord  Mansfield,  in  Moses  v.  McFerlan,  where 
the  defendant  has  received  money  from  third  persons  in  op- 
position to  the  plaintiff's  right,  and  which  by  law,  the  defend- 
ant had  authority  to  receive.    But  then  it  must  be  remembered, 
that  the  rightful  officer  had  a  right  to  those  specific  fees;  and 
he  could  not  recover  them  of  the  persons  who  had  paid  them  to 
the  officer  de  facto  ;  for  the  officer  de  facto,  while  he  continued 
to  be  such,  had  a  right  to  demand,  and  lawful  authority  to  re- 
ceive, the  emoluments  of  office. 

The  case  of  Mason  v.  Waite,  17  Mass.  560,  was  cited  by  the 
defendant's  counsel.  But  far  as  that  case  goes,  it  does  not  help 
the  defendant.  There,  the  identical  money  of  the  plaintiff,  was 
foimd  in  the  possession  of  the  defendant,  who  had  got  it  unlaw- 
fully out  of  the  hands  of  the  plaintiffs  agent.  The  case  of 
Easser  v.  WaJUs,  1  Salk.  28,  was  also  cited  by  defendant's  coun- 
sel, but  it  does  not  sustain  him.  Hasser,  the  plaintifiE^  being  a 
fane-sole,  married  Wallis,  the  defendant;  he  made  a  lease  of  her 
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land,  and  receiTed  the  rent.  She  then  discovered  that  Wallia 
had  a  former  wife,  and  thereupon  sued  him  in  assumpsit  for  the 
money  he  had  received.  II  was  insisted  that  Wallis,  having  no 
right  to  receive,  the  tenant  was  not  discharged;  that  therefore 
an  action  lay  against  the  tenant,  who  might  have  Lis  remedy 
over  against  Wallis.  But  the  court  held,  that  Wallis  was  visibly 
a  husband,  and  the  tenant  discharged;  at  least  the  recovery 
against  Wallis  by  the  plaintiff,  would  be  *a  satisfaction  to  her 
and  discharge  the  tenant.  It  is  plain  that  this  case  has  no  anal- 
ogy to  the  one  before  us.  Sergeant  and  Harris  were  not 'visibly 
entitled  to  the  reward — ^payment  to  them  was  in  no  sense  pay- 
ment to  Stryker;  but  the  sheriff  remained  as  much  bound  to  him, 
as  if  he  had  thrown  so  much  money  into  the  fire.  He  did  not  pay 
them  Stiyker's  money,  but  his  own;  and  Stryker  was  neither 
bound  to  go  after  them  for  it,  nor  had  he  any  more  right  to  do 
BO,  than  he  would  have  had,  if  they  had  found  Jones'  pocket- 
book  in  the  street,  with  fif iy  dollars  in  it.  If  a  man  goes  to  my 
debtor  and  personates  me;  and  my  debtor  pays  him,  supposing 
he  is  paying  me,  it  is  clearly  money  paid  to  my  use;  and  in  such 
case  I  may,  at  my  election,  sue  my  debtor,  or  proceed  against 
the  impostor;  for  the  money  was  paid  to  him  for  me,  and  he  re- 
ceived it  as  mine.  But  my  debtor  can  not  give  me  a  right  of 
action  against  a  third  person,  by  paying  him  money  which  he 
claims  a  right  to  in  opposition  to  me ;  and  thus  put  it  in  my  power 
to  compel  such  third  person  to  establish  his  rights  as  against  his 
debtor,  in  a  suit  between  me  and  such  third  person. 

There  is  still  another  view  which  may  be  taken  of  this  case, 
which  I  think  is  conclusive.  It  is  admitted  that  Jones  the 
sheriff  may  sustain  assumpsit  against  the  defendants  for  so  much 
money  had  and  received  to  his  use;  and  this,  in  virtue  of  his 
general  or  absolute  right  of  property  in  the  moneys  in  question. 
If  Stryker  can  maintain  this  action,  it  must  be  in  virtue  of  his 
general  right  of  properiy  therein.  Now,  a  right  of  action  for 
the  same  property  as  well  on  contract  as  tort,  may  exist  in  dis- 
tinct persons  at  the  same  time;  but  must  it  not  be,  where  Uie 
contract  is  only  implied,  by  virtue  of  some  special  right  of  prop- 
erty in  the  one,  and  general  right  in  the  other?  An  agent  hav- 
ing some  beneficial  interest  in  the  performance  of  a  contract  (as 
for  commissions,  etc.),  may  sue  upon  it.  As  a  factor,  broker, 
warehouseman,  carrier,  and  others,  and  so  may  the  principal:  1 
Chit.  PI.  5;  but  they  do  not  sue  in  the  same  right.  It  requires 
no  argument  to  prove  that  an  absolute  and  exclusive  right  to 
the  same  properiy,  can  not  exist  in  distinct  persons  at  one  and 
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the  same  time  by  Tirtae  of  an  implied  contract:  if  this  be  bo» 
yiow  can  a  right  of  action  grounded  upon  such  an  absolute  and 
exdusiye  right  exist  in  distinct  persons  at  the  same  time?  It 
<»ji  not  be.  If  Jones  the  sheriff  can  sue  for  these  moneys, 
Stryker  can  not. 

TJpon  the  whole,  I  am  of  opinion  that  the  judgments  below 
must  be  reversed.  Stryker  can  not  maiTitaiTi  this  suit  against 
ihe  defendants  below  ;  they  have  got  what  does  not  belong  to 
ihem ;  but  that  is  no  wrong  to  him.  His  right  to  the  reward  at 
the  hands  of  the  sheriff  is  as  perfect  as  ever  it  was,  and  if  he  has  re- 
leased it  it  is  his  own  fault  or  misfortune.  I  see  nothing  to  pre- 
vent the  sheriff  from  recovering  the  money  he  has  paid  the  de- 
fendants, if  in  fact  they  did  not  retake  the  prisoner. 

This  is  a  long  opinion,  in  a  little  matter,  but  the  principles 
involved  in  the  case  seemed  to  require  an  examination  into  the 
grounds  upon  which  this  action  is  maintainable.  The  judgment, 
as  well  of  the  common  pleas,  as  of  the  justice,  must  be  reversed. 

FoBD,  J.,  concurred. 

Whttb  and  Dayton,  JJ.,  were  not  on  the  bench  at  February 
tenn,  1838,  when  this  cause  was  aigued. 

Both  judgments  reversed. 

AcnoH  foa  Momnr  Had  and  Rbgbivxd  is  equitable  in  its  natiixe:  Me- 
Orea  v.  Pwrmori^  90  Am.  Deo.  103.  This  action  may  genenUy  be  sostained 
by  one  person  against  another  when  the  latter  lias  money  to  which  the  liar- 
mer  is,  in  eqnity  and  good  oonsdenoe,  entitled:  Lime  Bock  Bank  v. 
Pfia^HoH,  28  Id.  286 ;  O'^oZIbfi  V.  SotMiKfitf,  26  Id.  era  In  a  note  to  this 
last  oase^  the  difEannt  esses  in  this  series  npon  this  sabjeot  are  cited. 
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Robeson  v.  Ftetengeb. 

[1  Gbxsh  Cb.  57.] 

Am    Lrf juKcnoK  to  Pbbtent  a  Threatkked  Obstbuctiov  ov 

LiOHTs,  will  be  granted  by  a  court  of  equity,  upon  an  appUeation  dia- 
dosing  facts  sufficient  to  justify  the  issoanoe  of  the  writ. 

AiroiBNT  Lights  Which  hayb  Existed  Ukdistusbkd  for  over  twenty 
years  constitate  an  easement,  and  the  owner  of  an  adjoining  lot  bat 
no  right  to  obstmct  them,  particularly  if  he  was  also  the  owner  of  the 
building  containing  the  ancient  lights,  at  the  time  of  its  oon8tmetion» 
and  subsequently  sold  it  to  another. 

PROCKSDINO  BY  InJUKCTIOK  TO  PRKVEMT  OR  ReMOVK  A  PEIYATB  NuiSAliCl, 

is  limited  in  chancery  to  those  cases  in  which  the  nuisance  complained  of 
is  prejudicial  to  some  right  which  the  other  party  had  long  previously 
enjoyed,  and  there  must  exist  a  pressing  neoessity,  or  the  right  must 
have  been  previously  established  by  law,  to  entitle  the  party  to  call  to 
his  aid  the  jurisdiction  of  this  court. 

IXTTEBFEBENCB  BT  iNJdNCnON  WOBRB  THBRB  MAT  AL80  EXXST  A  RbMXDT  AT 

Law,  is  a  matter,  the  policy  of  which  in  a  court  of  chancery,  must  depend 
upon  the  particular  droumstanoes  of  each 


Bill  for  an  injunction,  praying  that  defendant  be  restrained 
from  stopping  pbdntifTs  lights  by  the  erection  of  a  building  on  an 
adjoining  lot.  Injunction  issued.  Defendant,  without  answering 
the  bill,  moved  to  dissolve  the  injunction.  Case  submitted  to 
the  chancellor  upon  this  motion.  The  other  &ct8,  as  set  forth 
in  the  bill,  are  stated  in  the  opinion. 

/.  n.  WiUiamsan,  in  support  of  the  motion. 

H.  W.  Oreen,  contra, 

PxNNiNOTON,  Chancellor.    The  object  of  this  bill  is  to  rertnin 
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tlie  defendant  from  obsiaracting  the  light  and  air  of  a  building 
belonging  to  the  complainants.  When  the  bill  was  presented, 
I  gianted  the  injunction  with  much  reluctance,  without  notice  ; 
and  I  did  so  from  the  pressing  character  of  the  case,  as  the  de- 
fendant was  actually  at  work  in  erecting  the  veiy  obstruction 
complained  of.  I  am  now  furnished  with  the  briefs  of  the  coun- 
sel of  the  respectiye  parties,  on  a  motion  to  dissolve  the  injunc- 
tion upon  the  case  made  by  the  bill,  and  shall  consider  the  same 
without  prejudice  as  if  the  propriely  of  the  interference  of  the 
court  was  now  for  the  first  time  considered.  I  am  not  aware 
that  this  question  has  ever  been  decided  in  New  Jersey,  and  it 
has  caused  me  some  anxiety  to  determine,  not  so  much  what 
Tiews  have  been  taken  by  other  judges  and  in  other  coxmtries,  of 
the  question,  but  what  should  be  the  course  of  decision  in  this 
state,  and  particularly  in  a  country  under  a  rapidly  increasing 
state  of  improvement.  It  would  seem  unreasonable,  that  in 
those  places  where  land  is  cheap,  and  the  country  thinly  settled, 
a  party,  after  being  permitted  to  build  his  house  and  place  his 
windows  on  the  side  adjoining  the  open  field  of  another  man, 
and  especially  after  so  long  a  possession  as  to  presume  a  grant 
for  that  purpose,  should  have  them  obstructed  by  the  erection 
of  a  wall  or  another  building,  when  perhaps  a  little  accommoda- 
tion, by  placing  the  new  building  a  few  feet  further  off,  might 
work  no  injury  to  anybody  ;  and  yet  in  populous  cities,  where 
land  is  very  valuable,  and  it  is  the  constant  practice  to  place 
buildings  side  by  side,  the  enforcement  of  the  same  rule  might 
work  great  inconvenience  and  injustice.  The  difficulty,  there- 
fore, is  to  lay  down  one  rule  for  all  cases.  Nor  will  it  do  to 
leave  all  i>arties  to  their  remedy  at  law.  That  would  be  shut- 
ting up  the  doors  of  a  court  of  equity,  when  the  exercise  of  its 
legitimate  powers  is  most  needed.  Cases  might  arise  where 
damages  would  be  no  adequate  compensation  for  the  injury  sus- 
tained, and  the  party  unable  to  respond  in  damages  at  all. 

The  cases  in  the  English  courts  are  numerous,  in  which 
damages  at  law  have  been  recovered  for  obstructing  lights, 
and  where  in jxmctions  have  been  issued  to  prevent  such  obstruc- 
tions. The  law  is  there  well  settled,  and  of  long  standing. 
In  1  Lev.  122,  the  case  of  PcUmer  v.  Fletcher^  there  is  an 
early  and  important  decision  on  this  subject.  This  was  a  case 
at  law.  A  man  bmlt  a  house  on  his  own  lands,  and  then  sold 
the  house  to  one  man,  and  the  land  adjoimng  to  another,  who 
obstructed  the  windows  of  the  house  by  piles  of  timber.  This 
house  had  been  recently  built,  yet  the  action  was  sustained. 
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Tlie  judges  differed  as  to  what  would  have  been  the  result  liad 

the  man  sold  the  vacant  lot  firsts  seeing  the  building  had  been 
recently  erected ;  but  all  agreed,  that  if  a  stranger  had  owned 
the  adjoining  lands,  he  might  obstract  the  lights  of  a  newly 
erected  building,  but  not  of  an  ancient  building  so  that  he  has 
gained  a  right  in  the  lights  by  prescription.  In  1  Gomyn's 
Digest,  title,  "  Action  on  the  case  for  a  nuisance,"  A,  the  cases 
are  cited  in  which  actions  on  the  case  for  a  nuisance  have  been 
allowed.  If  a  man  erect  a  house  or  mill  to  the  nuisance  of 
another,  every  occupier  afterwards  is  subject  to  an  action  for 
the  nuisance. 

In  the  case  of  Boaewell  y.  Pryor^  6  Mod.  116,  the  question 
whether  in  a  declaration  for  stopping  the  plaintiffs  lights,  it 
necessaiy  to  state  the  lights  and  messuage  as  being  ancient,  and 
it  was  held  not  to  be  necessary.  In  that  case.  Holt,  C.  J., 
says:  *'  If  a  man  have  a  vacant  piece  of  ground,  and  build  there- 
upon, and  that  house  has  very  good  lights,  and  he  lets  this 
house  to  another,  and  after  he  builds  upon  a  contiguous  piece 
of  ground,  or  lets  the  ground  contiguous  to  another,  who  builds 
thereupon  to  the  nuisance  of  the  lights  of  the  first  house,  the 
lessee  of  the  first  house  shall  have  an  action  upon  the  case 
against  such  builder,  for  the  first  house  was  granted  to  him  with 
all  the  easements  and  the  lights  then  belonging  to  it."  This 
general  principle  is  also  stated  in  3  Bl.  Com.  217,  where  it  is 
declared  to  be  essential  to  the  maintenance  of  the  action,  that 
the  windows  be  ancient.  The  English  cases  are  uniform  on  this 
subject;  and  Chancellor  Kent,  in  3  Kent  Com.  445,  declares  in 
general  terms,  tlu.t  *' according  to  the  English  law,  the  owner 
of  a  house  will  be  restrained  by  injunction,  and  he  will  be  liable 
to  an  action  on  the  case,  \f  he  makes  any  erections  or  impiove- 
ments,  so  as  to  obstruct  the  ancient  lights  of  an  adjoining 
house." 

In  our  own  country,  too,  the  same  doctrines  have  been  main- 
tained; and  I  do  not  perceive  that  Chancellor  Kent,  in  his  com- 
mentaries above  referred  to,  denies  anywhere  that  the  same  roles 
of  law  on  this  subject  apply  in  this  country,  except  in  a  note, 
where  he  declares,  that  this  common  law  prescription  does  not 
reasonably  or  equitably  apply  to  buildings  on  narrow  lots  in  the 
rapidly  growing  cities  in  this  country,  and  upon  the  ground, 
that  such  was  not  the  presumed  intention  of  the  owners  of  such 
lots.  From  all  he  says,  I  infer  that  he  recognizes  the  general 
principles  before  stated  as  in  force  in  this  country,  but  exempts 
the  case  of  ciiy  lots,  from  the  necessiiy  and  reason  of  the  thing. 
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necosaaiy  for  their  adTanoement  and  contiuaed  improyement. 
The  case  of  Story  y.  Odin,  in  12  Mass.  157  [7  Am.  Dec.  46], 
is  a  very  dear  and  plain  decision  in  our  own  courts.  The  prop- 
erty was  situated  in  the  town  of  Boston.  The  building  was 
purchased  of  the  town  in  1795,  and  stood  adjoining  other  lands 
of  the  town,  with  lights  looking  out  directly  upon  this  vacant 
land.  In  1812,  the  town  sold  this  vacant  lot,  and  the  purchaser 
built  directly  adjoining  the  plaintiffs  building,  and  obstructed 
bis  lights..  The  court  decided,  that  as  the  purchaser  of  the  first 
building  bought  without  reserving  to  the  grantors  any  right  to 
build  on  the  adjoining  ground  so  as  to  interfere  with  his  lights, 
they  could  not,  nor  could  their  grantees,  build  so  as  to  interfere 
wiiii  this  right.  As  to  the  proper  cases  for  the  interference  of 
this  court  to  prevent  private  nuisance,  the  true  rule,  as  it  appears 
to  me,  is  laid  down  in  the  case  of  Van  Bergen  v.  Van  Bergen,  3  Johns. 
Gh.  287  [8  Am.  Dec.  511].  The  chancellor  says:  ''  The  cases  in 
which  chanceiy  has  interfered  by  injunction  to  prevent  or  re- 
move a  private  nuisance,  are  those  in  which  the  nuisance  has 
been  erected  to  the  prejudice  or  annoyance  of  a  right  which  the 
other  party  had  long  previously  enjoyed.  It  must  be  a  strong 
and  mischievous  case  of  pressing  necessiiy,  or  the  right  must 
have  been  previously  established  at  law,  to  entitle  the  pariy  to 
call  to  his  aid  the  jurisdiction  of  this  court." 

From  a  careful  examination  of  the  cases,  and  the  principles  on 
which  they  are  decided,  I  have  come  to  the  conclusion,  that  the 
same  rules  which  have  been  established  in  the  English  courts, 
and  in  other  states  of  the  union,  upon  this  subject,  apply  with 
the  same  force  to  us,  and  that  there  is  nothing  in  our  condition 
which  can  prevent  their  wholesome  application:  that,  as  a  gen- 
eral rule,  in  a  case  of  ancient  lights,  where  they  have  existed  for 
upwards  of  twenty  years  undisturbed,  the  owner  of  the  adjoining 
lot  has  no  right  to  obstruct  those  lights,  and  particularly  so,  if 
the  adjoining  lot  was  owned  by  the  man  who  built  the  house  at 
ihe  time,  and  subsequently  sold  by  him;  and  that,  whether  this 
court  will  interfere  by  injunction,  or  leave  the  party  to  establish 
his  right  at  law,  must  depend  on  the  particular  circumstances  of 
each  case. 

It  remains  to  be  considered,  what  is  the  case  of  the  present 
complainants,  and  whether  the  injunction  should  be  continued 
or  not. 

The  property  is  situated  in  Belvidere,  in  the  county  of  War- 
ren, in  this  state,  and  was  owned  in  fee,  and  possessed  (as  weU 
the  lot  on  which  the  house  is  built,  as  the  adjoining  one  on  which 
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the  obstruction  is  about  to  be  erected)  as  far  back  as  the  year 
1797,  by  one  Benjamin  Sexton.  The  premises  consisted  of  two 
lots,  nimibered  9  and  10,  and  adjoined  each  other.  Sexton  own- 
ing both  these  lots,  which  were  each  fifiy-two  feet  in  front  and 
rising  one  hundred  feet  deep,  in  the  year  1801  or  1802  erected 
the  house  in  question,  on  lot  No.  10  for  his  own  residence,  and 
placed  the  dame  on  the  line  between  said  lots  Nos.  9  and  10,  and 
built  on  the  end  towards  lot  No.  9,  six  windows  besides  two  in 
the  cellar.  These  windows  have  continued,  unmolested,  to  re- 
ceive light  and  air  from  across  this  lot  No.  9,  until  the  recent  at- 
tempt of  the  defendant  to  build  his  wall  for  a  new  house  directly 
against  the  same.  Benjamin  Sexton  died  intestate,  in  the  year 
1806;  and  his  heirs  at  law  sold  lot  No.  10,  with  the  aforesaid 
house,  on  the  fourteenth  of  March,  1829,  to  one  Smith,  who  after- 
wards sold  the  same  to  the  complainants.  The  lot  No.  9  was 
conveyed  by  two  of  the  heirs  of  Benjamin  Sexton  to  a  third  heir, 
on  the  twenty-eighth  of  April,  1828;  and  that  heir  again  conveyed 
the  same  on  the  twentieth  of  January,  1831,  to  one  Matthews; 
which  lot  has  since  been  conveyed  to,  and  is  now  the  property 
of  the  defendant.  On  lot  No.  9  there  was  also  a  building,  stand- 
ing back  from  the  street  about  f oriy  feet,  and  the  front  about 
eighteen  feet  from  the  nearest  comer  of  the  dwelling-house  on 
lot  No.  10. 

Under  these  circumstances  the  defendant  has  commenced 
building  the  foundation  of  a  house  or  shop,  directly  adjoining 
the  house  on  lot  No.  10,  and  so  as  to  shut  up  the  windows  of  that 
house.  He  is  enjoined  by  this  court  from  so  doing,  and  the 
question  is,  whether  that  injunction  should  be  dissolved.  I  am 
very  clear  the  injunction  ought  not  to  be  dissolved,  and  that  up- 
on all  the  authorities  cited.  The  case  is  a  very  strong  one.  llie 
builder  of  this  house  owned  both  lots  at  the  time  of  erecting  the 
building.  The  lights  are  ancient,  having 'continued  unmolested 
for  thiriy-five  years.  Lot  No.  10,  on  which  the  house  stands, 
passed  out  of  the  hands  of  the  heirs  at  law  of  the  original  owner 
first;  and  there  is  no  pressing  necessity  for  this  interference  with 
the  established  rights  of  the  complainants. 

I  am,  therefore,  of  opinion,  that  the  injunction  was  rightly  is- 
sued in  this  case,  and  ought  not  to  be  disturbed. 

Motion  denied. 


Easement  of  Lioht  and  Air  is  presumed  to  accompany  premises  ood- 
veyed,  so  as  to  prevent  the  grantor  or  his  assigns  from  afterward  using  ad- 
joining land  retained  by  him,  in  such  a  manner  as  to  obstmct  or  disturb  such 
easement:  Story  v.  Odin^  7  Am.  Dec  46,  in  the  note  to  which  this  snbject  is 
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ively  considered;  see  also  Malian  v.  Broum^  28  Id.  461.  In  Oerher  ▼. 
Grahel,  16  HI.  220,  the  principal  case  is  cited  in  support  of  the  principle  there 
declared,  that  a  prescriptive  right  to  receive  light  and  air  over  the  land  of  an- 
other may  resnlt  from  twenty  years'  undisturbed  enjoyment;  cited  also  in 
Merbdey  v.  Smith,  27  Oratt.  898,  to  the  point  that  such  an  eaaement  is  presumed 
"feo  follow  a  grant  of  a  portion  of  particular  premises,  the  whole  of  which  be- 
longed at  the  time  to  the  grantor;  cited  also  inKeaU  v.  Hugo,  115  Mass.  216, 
and  declared  to  be  of  no  weight  as  authority  in  that  state.  In  King  v.  Miller, 
4  Halst.  Ch.  559,  the  chancellor  denied  an  application  for  an  injunction  to 
restrain  the  defendant  from  building  upon  his  premises,  in  such  a  manner  as 
to  obstruct  the  light  of  the  complainant's  ancient  windows;  and  upon  the 
general  doctrine  maintained  in  the  principal  case,  that  an  easement  of  the 
character  above  referred  to  may  arise  by  prescription,  the  chancellor  said: 
"  The  owner  of  a  lot  has  the  election  to  build  on  it  as  he  pleases.  The  owner 
of  the  adjoining  lot  has  the  same  right.  If  the  one  who  builds  first  chooses 
to  build  on  the  line,  the  adjoining  owner  has  no  means  of  preventing  it. 
The  loss  of  a  right  by  lapse  of  time,  from  an  act  done  and  continued  by  an- 
other, can  only  be  in  cases  where  the  party  against  whom  the  time  is  run- 
ning, has  some  means  of  preventing  the  act  or  its  continuance."  It  is  to  be 
observed  that  the  question  whether  such  a  right  would  be  implied  in  a  gr^t 
was  not  presented  in  this  case. 

Action  for  Obstbuctixo  a  View  can  not  be  sustained  unless  founded 
upon  express  covenant:   Harwood  v.  Tomplnns,  4  Zab.  425. 

It  would  seem  from  the  foregoing  citations  from  the  same  state,  that  while 
the  principal  case  is  nowhere  by  express  terms  overruled,  yet  its  authority 
is  certainly  limited  to  the  identical  facts  out  of  which  it  arose,  viz. :  a  case 
where  the  two  tenements  had  formerly  belonged  to  the  same  person.  In  such 
a  case  a  grant  by  such  person  may,  perhaps,  imply  the  right  to  have  the 
lights  remain  as  unobstructed  as  they  were  at  the  time  of  the  grant. 

Injunction  to  Restrain  or  Abate  a  Private  Nuisance  will  usually 
be  fi^ranted,  when  the  necessity  calling  for  its  issuance  is  of  an  urgent  and 
pressing  nature:  Sower  v.  Bandolphf  31  Am.  Dec  712;  Vcm  Bergen  v.  Van 
Bergen,  8  Id«  512. 


Miller  t;.  Milleb. 

[1  QmfXK  Ch.  139.] 

Admission  made  bt  a  Wife  to  her  Husband  tuat  She  had  CouMrriEU 
Adultery,  is  not  competent,  unsupported  by  other  proof,  to  sustain  the 
change,  in  an  action  for  divorce  upon  that  ground. 

Positive  Proof  that  Confession  of  Guilt  was  made  thbouoh  Fbax  is  ncyt 
required  upon  the  part  of  the  wife,  in  order  to  negative  the  effect  of  saoh 
confession,  but  it  may  be  inferred  from  her  husband's  general  trwtvient 
of  her. 

Petition  for  a  diyoroe  on  ground  of  adnltexy.    The  fiots  we 
stated  in  the  opinion. 

Harttodl  and  L  H.  WUHamson,  for  the  petitioner. 

Frdinghuyaen,  tor  the  defendant. 

▲m.  Dkc.  Vol.  XIXII— 27 
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PxmizHGTON,  Chancellor.  This  is  a  petition  for  a  divorce  under 
the  act  of  1824.  The  cause  alleged  is  adoltezy.  The  par&B 
lived  together,  as  man  and  wife,  nearly  seventeen  years,  and  had 
a  family  of  five  children.  The  petitioner  states,  that  shortly 
after  his  marriage,  from  a  variety  of  circmnstanoes,  as  well  as 
from  expressions  made  by  his  wife,  he  was  induced  to  believe 
her  unfaithful  to  him ;  but  out  of  regard  to  his  children,  and 
from  fear  of  the  disgrace  which  would  follow  a  public  disclosure 
of  her  conduct,  he  continued  to  reside  with  her  until  the  year 
1828,  when  she  made  to  him  a  confession  of  her  guilt  with  a  par- 
ticular person,  and  he  separated  himself  from  her.  The  answer 
of  the  defendant  denies  the  charge  made  in  the  petition,  that 
she  had  been  unfaithful  to  her  marriage  vows,  but  admits  that 
on  one  occasion  she  did,  from  fear  of  her  husband  and  threats 
of  personal  violence,  confess  that  she  had  had  criminal  connec- 
tion with  the  person  stated  in  the  petition,  but  that  in  the  same 
conversation  she  again  denied  it,  and  has  ever  since  and  still 
does  deny  on  her  part  any  charge  of  criminal  conduct.  This 
answer  is  not  under  oath,  and  could  not  be  under  the  provisions 
of  our  statute. 

The  whole  case  turns  ui>on  the  truth  or  falsity  of  these  charges, 
and  of  this  issue  the  petitioner  holds  the  affirmative.  There  is 
only  one  witness  to  the  fact  of  adultery  offered  by  the  petitioner. 
That  witness  is  Abraham  Anderson.  His  evidence,  if  to  be  re- 
lied on,  proves  the  case  clearly  and  explicitiy.  He  states,  that  in 
February,  1828,  in  the  morning  after  breakfast,  he  saw  the  de- 
fendant, with  William  D.  Williamson,  in  the  act  of  adultery ; 
that  Mr.  Miller  was  at  home,  and  breakfasted  with  his  family 
the  same  morning ;  that  the  house  in  which  the  act  is  alleged  to 
have  taken  place,  was  about  twenly  or  thirty  feet  from  the 
dwelling-house ;  and  that  the  road  to  the  bam  runs  between  the 
two.  This  witness  is  a  laboring  man,  working  sometimes  in  one 
place  and  sometimes  in  another  :  at  one  time  in  Somerset  county, 
at  another  in  Middlesex,  and  at  another  on  the  canal.  At  this 
time  he  is,  and  at  the  time  of  his  examination  he  was,  in  the  em- 
ploy of  the  petitioner. 

There  is  much  in  the  testimony  of  this  witness,  standing  alone, 
to  create  distrust  in  my  mind.  The  story  is  of  a  most  unnatural 
character.  That  these  parties  should  have  committed  such  an 
act,  under  such  circumstances,  in  the  daytime,  when  Mr.  Miller 
was  at  home,  and  vdthin  twenty  or  thirty  feet  of  the  dwelling, 
where  they  must  have  been  exposed  to  certain  detection,  is  al- 
most beyond  belief ;  this,  too,  by  a  man  who  then  lived  witii 
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the  family  as  a  teacher,  and  who,  as  we  may  suppose,  could  have 
fiecured  a  far  more  fayorable  opportimily  for  the  accomplishment 
of  such,  a  purpose.    He  says  they  were  in  the  house  from  fifteen 
to  twenty  minutes.    The  witness  never  communicated  it  to  any 
person  l>at  a  n^gro  man,  and  gives  as  his  reason  for  not  telling 
Mr.  Miller,  that  he  had  no  witness  but  the  negro.    He  never 
told.  Mr.  Miller  down  to  the  very  moment  of  his  examination, 
though  he  made  two  memorandums  of  what  he  saw  at  the  time, 
and  kept  them  in  his  trunk.    These  memorandums  are  not  ex- 
hibited by  him.    One  he  gave  to  the  solicitor  for  the  petitioner. 
This  g^entleman  says  that  a  jMiper  containing  the  substance  of 
'what  the  witness  had  stated,  was  handed  him ;  but  still  it  is 
not  produced.    He  was  not  bound,  certainly,  to  do  so ;  but  to 
remove  any  imputation  of  fraud  in  the  witness,  it  might  legally 
and  properly,  under  these  circumstances,  have  been  shown  and 
offered  to  the  opposite  pariy  to  use  if  they  thought  proper. 
But  X  mean  to  draw  no  unfavorable  inference  from  this  circum- 
stance.    Why  this  man  should  have  made  two  memorandums  of 
this  occurrence,  and  yet  never  have  mentioned  it  to  Mr.  Miller,  I 
can  not  understand.   I  confess  my  incredulily  in  such  statements, 
especially  from  a  witness,  who  from  his  own  account  of  the 
matter,  has  no  stronger  claim  to  the  confidence  of  the  court.    It 
would  really  be  a  strange  case  if  this  petitioner,  who  had  enter- 
tained suspicions  for  seventeen  years,  could  find  no  other  person 
than  this  man — as  it  would  seem  a  stranger — ^to  make  proof  of 
misconduct  in  his  wife. 

William  D.  Williamson,  the  person  with  whom  the  adultery 
is  alleged  to  have  been  committed,  is  examined  as  a  witness  by 
^  the  defendant,  and  in  the  most  positive  terms  denies  the  charges 
made.  He  uses  this  strong  language  on  the  subject:  ''  Witness 
never  had  any  improper  connection  with  Mrs.  Miller  on  the 
hearth,  in  the  room,  nor  near  it,  nor  in  any  other  place,  either 
by  word,  act,  or  deed."  Thus  the  only  positive  evidence  of  the 
fact  of  adultery,  is  as  positively  denied  by  the  very  man  charged 
with  the  act.  There  is  gross  and  palpable  peijuiy  in  the  one  or 
the  other  of  these  witnesses.  There  is  no  mode  by  which  the 
evidence  can  be  reconciled.  I  am  not  called  upon  to  say,  nor  is 
there  any  way  by  which  I  can  say,  with  whom  the  crime  rests. 
I  confess,  my  belief  is,  that  the  last  witness  speaks  the  truth. 
The  whole  story  is  improbable  on  ihe  face  of  it,  and  is  against 
that  charactar  for  virtue,  which  Mrs.  Miller  appears  from  the  evi- 
dence to  have  sostsined  among  all  her  neighbors  for  her  whole 
life. 
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An  attempt  is  made  to  impeach  Mr.  Williamson,  on  the  ground 
of  his  religious  belief.  Two  reputable  witnesses  haye  deailj 
shown  his  disbelief  of  some  of  the  leading  doctrines  of  the 
church  at  this  day,  and  that  he  ridiculed  attending  religious 
worship  on  the  Sabbath.  This  evidence,  while  it  affects  tiie 
character  of  the  witness  in  his  general  views  on  religion,  imd 
would  constitute,  as  it  seems  it  did  with  those  gentlemen,  a  good 
reason  against  placing  their  children  under  his  instruction,  is 
not  sufficient  to  destroy  his  competency  as  a  witness.  The  con- 
versation of  the  witness  with  Judge  Howell  was  of  a  controver- 
sial character — a  dispute  about  doctrines  and  tenets — and  it  is  true 
that  the  witness  exhibited  a  reckless  feeling  on  these  subjects. 
I  do  not  find  that  he  ever  denied  the  existence  of  a  God,  or  a 
future  state  of  rewards  and  punishments.  Upon  evidence  lilce 
this,  with  a  witness  stating  so  improbable  a  story,  and  that  con- 
tradicted so  explicitly,  it  can  not  be  expected  that  I  should  be 
willing  to  ground  a  decree  of  divorce. 

There  is,  however,  another  view  to  be  taken  of  this  case.  The 
defendant  has  admitted  her  guilt  to  her  husband.  In  her  an- 
swer she  declares  that  she  did  admit  it,  but  it  was  done  in  fear 
of  her  husband,  and  under  threats  of  personal  violence,  and  that 
she  recalled  her  words  in  the  same  conversation.  The  cause  of 
the  petitioner  is  evidently  rested  much  on  this  admission* 
When  asked  by  Captain  Tuttle,  at  the  time  the  articles  of  sepa- 
ration were  signed,  respecting  this  admission,  the  defendant  did 
not  deny  it  as  she  might  have  done  at  that  time — ^for  it  rested 
between  her  and  her  husband  alone — ^but  frankly  declared  she 
had  made  the  admission,  but  that  it  was  false,  and  she  would 
not  make  it  again  for  her  life.  These  admissions  are  not  to  be 
received,  as  a  general  rule,  with  much  faith.  They  are  com- 
petent when  connected  with  other  proof,  but  not  without: 
Belts  V.  Belta,  1  Johns.  Gh.  198.  The  reason  assigned  is,  that 
there  is  great  danger  of  collusion  between  the  parties,  or  of  oon- 
f  essions  being  extorted.  They  must  and  ought  to  be  tBC^ved 
with  jealousy.  In  the  present  case  there  is  no  reason  to  believe 
that  there  is  any  collusion;  but  is  there  not,  from  the  whole 
case,  the  strongest  ground  for  believing  that  they  have  been  in- 
duced by  fear?  There  is,  I  admit,  no  positive  evidence  under 
what  circumstances  they  were  made.  But  why  was  the  admis- 
sion recalled  in  the  same  conversation  ?  Why  did  ihe  defendant 
say  to  Gaplain  Tuttle  tbat  she  would  die  before  she  adxnitted  it 
again?    The  whole  chazmcter  of  the  petitioner,  and  his  conduct 
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towards  his  wife»  leaves  a  stzong  impression  on  my  mind  that 
«he  has  stated  the  truth  in  her  answer,  that  she  made  the  ad- 
mission from  fear  of  her  husband.    A  great  many  witnesses 
bave  been  examined,  the  neighbors  of  these  parties.    They  one 
and  all  speak  of  Mrs.  Miller  as  a  woman  of  good  and  Tirtuons 
reputation — as  a  subdued  woman — and  several  of  them  speak  of 
her  as  being  in  fear  of  her  husband.    He  is  shown  to  have 
treated  her  often  rudely,  even  to  blows,  and  to  have  left  her  in 
tears.    His  temper  is  represented  as  hasiy,  easily  put  out,  and 
jealous.    His  own  petition  declares  that  he  was  jealous  of  her 
from  the  first.    Instead  of  asserting  her  rights,  and  taking  her 
own  part,  she  always  yielded,  and  sunk  down  under  his  bad 
treatment.    It  is  not  necessary  that  it  should  be  positively 
proved  that  she  made  the  confession  under  fear:  it  may  be  in- 
ferred from  the  general  conduct  of  her  husband  toward  her. 
Great  allowance  must  be  made  for  a  woman  situated  as  Mrs. 
Miller  was.    She  ought  never,  it  is  true,  to  have  been  forced 
into  so  indiscreet  a  course.     She  was  evidently  broken  down 
and  disheartened.    She  did,  however,  correct  the  error  on  the 
spot,  but  it  was  too  late.    Her  husband  seized  upon  the  admis- 
sion, and  has  never  yielded  his  grasp. 

But  the  parties  agreed  to  separate,  and  Captain  Tuttle,  with 
his  wife,  who  was  the  sister  of  Mrs.  Miller,  were  sent  for.  On 
that  occasion  Mrs.  Miller  was  willing  to  give  up  eveiything.  She 
then  signed  articles  of  separation,  and  left  her  home,  with  no 
other  than  the  nominal  provision  of  one  dollar.  Is  this  the 
eourse  of  conduct  to  be  looked  for  in  a  hardened  woman  ?  Hod 
this  been  her  character,  she  would  have  insisted  on  the  utter- 
most farthing.  She  gave  up  everything.  She  declared  her  in- 
nocence, and  said  she  signed  the  articles  freely.  She  acted,  in 
my  judgment,  like  a  broken-hearted  woman.  It  is  stated  by  one 
of  the  witnesses,  that  afterwards,  at  the  Baskenridge  church,  he 
asked  CSaptain  Tuttle  whether  he  believed  these  stories  about 
Mrs.  Miller;  and  he  answered  that  he  did  not — that  he  believed 
she  was  an  innocent  woman. 

Whether,  therefore,  I  look  at  the  positive  proof  by  which  this 
case  is  attempted  to  be  sustained,  at  the  admissions  made  by  the 
defendant,  or  at  the  general  circumstances  connected  with  it,  I 
see  no  ground  for  divorcing  these  parties  on  the  present  appli- 
cation. After  carefully  reading  and  examining  the  whole  evi- 
dence, I  feel  botmd  to  declare  my  decided  impressions  to  be,  that 
the  defendant,  Mrs.  Miller,  is  the  injured  party.    The  evidence 
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does  not  satisfy  me  that  she  has  committed  adnlteiy.  The  peti- 
tion must  be  dismissed,  with  costs. 

Petition  dismissed. 

This  decree  was  affirmed  on  appeal  at'  the  May  term,  1839, 
with  costs. 


CoNrsasioir  bt  Wdv  to  Fact  ot  Adultkbous  iHTSBOOiTim  vill  not 
enable  the  ooart  to  gnnt  »  divorce  on  »  charge  of  adultery,  wirtifawl  bf 
each  confenion  alone:  Derby  ▼.  Derby,  6  C  E.  Green,  47,  citing  the  prixiapil 
case  in  support  of  this  propodtion,  and  also  to  the  additional  pointy  thatnch 
confession  may  be  disregarded,  when  the  general  condact  of  the  hubasd 
towards  his  wife  gives  occasion  for  the  inference  that  the  confenflD  «» 
made  through  fear. 

Upon  the  question  of  the  admissibility  of  the  oonfeasiaDs  or  sdmiwkMit  d 
the  parties  to  an  action  lor  diTotoe,  see  the  naiUio  Rkkardmm  t.  Bkkardm, 
90  Am.  Deo.  644. 
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Fbosi  akd  Digeinbon  V.  Bbibbjn. 

[19  Wksdbix,  U.] 

Bmudut— Og»  Ck>MiNQ  TO  THIS  Statb  FOB  A  SpBCiAL  and  temporary  ptu- 
pose,  without  any  intention  of  settling,  is  not  a  resident  here  within  the 
meaning  of  the  act  for  the  relief  of  insolvent  debtors. 

To  CoHtrriTUTK  a  Bbsidkncb  there  most  be  a  settled,  fixed  abode,  an  inten- 
tion to  remain  permanently,  at  least  for  a  time,  for  business  or  other  pur* 

DoiuciLx  MAT  BB  IN  ONB  Statb,  and  residence  in  another. 

KoH-BESiDBNT— Okb  WHO  Lbavbs  THIS  Statb  and  goes  to  another  and  estab- 
lishes a  business  there,  intending  to  reside  there  if  the  business  does  not 
prore  unsuccessful^  and  who  there  gires  the  business  his  personal  supervis- 
ion  and  control,  becomes  a  non-resident  of  this  state,  although  his  wife  and 
child  remain  here;  and  such  person  may  be  arrested  here  as  a  non- 
resident, although  he  had,  when  arrested,  been  in  this  state,  on  a  visit, 
lor  more  than  one  month. 

OvBor  OF  thb  Statutb  of  1831  Aboushiko  iMPiusoNif bkt  for  debt  was 
to  exempt  from  imprisonment  persons  who  permanently,  for  the  time 
being  reside  here,  and  whose  property  and  person  are  within  the  reach 
of  the  process  of  our  courts. 

Memos  to  be  discharged  from  arrest  and  for  the  release  of 
baO.  Prior  to  May,  1836,  defendant  was  a  resident  of  New 
Tork.  In  that  month  he  purchased  a  large  stock  of  goods  in 
New  Tork,  and  went  with  them  to  Milwaukee,  Wisconsin.  When 
making  the  purchases  he  informed  the  merchants^of  whom  he 
bought  that  he  intended  going  to  Milwaukee  to  start  in  business 
and  to  reside.  His  wife  and  child  remained  in  New  York.  He 
lemained  in  Milwaukee  after  May,  1836,  personally  attending 
to  his  business  there,  until  March,  1837,  when  he  returned  to 
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New  York  on  a  visit  and  remained  until  his  arrest  in  this  action 
in  May  of  the  same  year.  He  was  held  to  bail  and  then  returned 
to  and  has  since  remained  in  Milwaukee,  conducting  his  busi- 
ness. In  December,  1836,  he  was,  by  the  legislature  of  TVid- 
consin,  appointed  a  director  of  a  bank  and  commissioner  to  re- 
ceive subscriptions  therefor.  He  filed  in  this  action  the  affidavits 
of  several  persons,  to  the  effect  that  in  going  to  Wisconsin,  he 
did  not  intend  to  remain  unless  his  business  proved  successful; 
that  it  had  not  so  proved;  that  he  intended,  as  he  had  often 
stated,  to  break  up  and  close  out  his  business  and  return  to  his 
former  residence  in  New  York,  his  purpose  regarding  his  future 
course  being,  however,  uncertain. 

(7.  Ellis  and  S,  Stevens^  for  the  motion. 

M.  T,  Reynolds,  contra. 

By  Court,  Nelson,  C.  J.  The  act  of  1831,  abolishing  impn9> 
onment  for  debt  in  this  state,  provides  that  no  person  shall  be 
arrested  on  civil  process  in  suits  brought  upon  contracts  express 
or  implied,  except  in  cases  where  the  defendant ''  shall  not  have 
been  a  resident  of  this  state  for  at  least  one  month  previous  to 
the  commencement  of  a  suit  against  him."  The  question  here 
is,  whether  the  defendant,  at  the  time  of  the  arrest  in  May  last, 
was  a  non-resident,  or  in  other  words,  whether  he  was  a  resi- 
dent of  the  state  for  the  above  space  of  time,  within  the  mean- 
ing of  the  act.  If  the  decision  of  the  question  turned  upon  the 
formed  intention  and  purpose  of  the  mind  of  the  defendant^ 
without  reference  to  the  fact  of  actual  residence,  the  preponder- 
ance of  the  proof  is  in  favor  of  the  motion;  but  if  we  are  bound 
to  regard  this  fact  independently  of  any  mental  reservations  and 
intents,  then  I  think  the  opposite  conclusion  is  best  supx)orted 

The  affidavits  show  that  the  place  of  business  of  the  defend 
ant  is  out  of  the  state  (at  Milwaukee),  and  as  conceded,  the 
management  of  his  business  is  under  his  personal  supervision 
and  control;  that  since  May,  1836,  to  the  present  time,  he  has 
been  and  now  is  engaged  in  conducting  business  at  that  place; 
and  that  he  commenced  business  there  as  a  merchant,  with  in- 
tent to  make  it  his  permanent  residence.  The  mental  condition 
about  success,  which  is  sought  to  be  attached,  if  sufficient, 
might  always  be  urged  to  defeat  a  residence  when  necessary,  as 
few  persons  probably  intend  to  remain  permanently  at  a  place  in 
unsuccessftd  business;  neither  do  they  engage  in  it  expecting  it 
to  be  so.  It  may,  therefore,  I  think,  be  safely  assumed  the  de- 
fendant commenced    business  at  Milwaukee,   as  he  honestlj 
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declared  to  his  creditors,  with  the  intent  to  make  it  his  perma- 
nent residence,  and  that  at  least  he  was  a  resident  there  till  he 
found  by  trial  his  business  did  not  succeed.  Did  his  change  of 
mind  while  continuing  in  business  there,  even  with  a  view  to 
close  it  up,  and  before  closed  up  and  remoyal,  operate  as  a 
change  of  his  residence  ?  The  answer  to  this  question  will  de- 
pend upon  the  meaning  or  legal  import  of  the  term  residence, 
in  the  connection  in  which  it  is  used  in  the  statute. 

In  Mailer  of  FiUgerald,  2  Cai.  317,  it  was  decided  that  a  per- 
son coming  into  this  state  and  remaining  for  a  special  and  tem- 
poraiy  purpose,  without  any  intent  of  settling  here,  was  not  a 
resident  within  the  meaning  of  the  act  for  relief  against  abscond- 
ing debtors.    In  Matter  of  Thompson,  1  Wend.  43,  the  court  held 
under  the  same  act,  but  in  respect  to  an  absent  debtor,  that  re- 
siding abroad,  engaged  in  business  for  a  time,  whether  perma- 
nently or  temporarily,  was  a  "  residing  out  of  the  state"  within 
the  meaning  of  the  statute;   that  the  actual  residence  of  the 
debtor  was  contemplated,  which  might  be  distinct  from  the 
place  of  his  domicile.    In  Matter  of  Wrigley,  4  Id.  602;  8  Id.  134, 
it  was  held  that  a  person  remaining  temporarily  for  a  month  in 
the  city  of  New  York  and  Brooklyn,  intending  to  commence 
business  in  Canada,  was  not  an  inhabitant  or  resident,  within 
the  meaning  of  the  insolvent  act  of  1813.     In  Roosevelt  v.  Kellog, 
20  Johns.  210,  211,  a  resident  of  a  place  is  said  to  be  synony- 
mous with  an  inhabitant,  one  that  resides  in  a  place.     It  may,  I 
think,  be  doubted,  if  this  position  is  strictly  accurate,  as  the 
latter  term  implies  a  more  fixed  and  permanent  abode  than  the 
former ;  and  frequently  imports  many  privileges  and  duties 
which  a  mere  resident  could  not  claim  or  be  subject  to.    Ap- 
proved lexicographers  give  a  more  fixed  and  definite  character  to 
the  place  of  abode  of  the  one  than  the  other.     Be  this,  however, 
as  it  may,  the  cases  cited  above  establish  that  the  transient  visit 
of  a  person  for  a  time  at  a  place,  does  not  make  him  a  resident 
while  there;  that  something  more  is  necessary  to  entitle  him 
to  that  character.     There  must  be  a  settled,  fixed  abode,  an  in- 
tention to  remain  permanently  at  least  for  a  time,  for  business 
or  other  purposes,  to  constitute  a  residence  within  the  legal  mean- 
ing of  that  term.     The  cases  above  referred  to  for  the  illustration 
of  its  meaning  are  quite  pertinent  to  the  present  question,  as  the 
statutes  in  which  it  was  used,  and  which  it  was  the  object  of  the 
cases  to  expound,  related  to  a  kindred  subject,  namely,  the  reg- 
ulation of  the  rights  and  remedies  of  creditor  and  debtor.     One 
of  these  cases  expressly,  and  all  of  them  virtually,  decide  that 
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actual  residence,  without  regard  to  the  domicile  of  the  defenfiant, 
was  within  the  contemplation  of  the  statutes.  Whether,  there- 
fore, the  defendant  had  so  established  himself  at  Milwaukee  as 
to  works  change  of  his  domicile  or  not,  is  immaterial ;  for  if  we 
concede  ho  has  not,  he  may  still  be  a  resident  there.  The  dom- 
icile of  a  citizen  may  be  in  one  state  or  territory  and  his 
actual  I'esidence  in  another. 

I  have  already  said  that  we  are  bound  to  assiune  upon  the  facts 
before  us  that  the  defendant  commenced  an  actual  and  pennanent 
residence  at  Milwaukee  in  the  spring  of  1836.  But  we  must  also 
concede,  I  think,  that  since  that  time  he  has  resolved  to  break  up 
his  business  there  as  soon  as  it  can  be  conveniently  closed,  and 
return  to  his  former  place  of  residence.  Has  this  change  of  in- 
tention worked  a  change  of  residence  ?  for  this  is  the  most  that 
can  be  pretended.  If  our  exposition  of  the  meaning  of  the  tena 
in  the  statute  is  correct,  it  clearly  did  not.  His  actual  residence 
is  still  at  Milwaukee.  He  is  still  carrying  on  his  business  there, 
and  may  continue  it  for  such  time  as  he  pleases.  Change  of 
mind  may  lead  to  change  of  residence,  but  can  not  witii  any 
propriety  be  deemed  such  of  itself.  It  was  urged  on  the  argu- 
ment, that  if  it  were  admitted  that  the  defendant  was  a  resident 
and  had  his  domicile  at  Milwaukee,  still,  as  he  had  been  in  this 
state  more  than  a  month  previous  to  the  arrest,  he  was  within 
the  exception  in  the  statute;  and  that  the  mere  being  in  the  state 
as  a  transient  person  for  that  time  was  sufficient.  The  cases  we 
have  already  referred  to,  sufficiently  repudiate  this  construction. 

But  it  is  said  without  such  interpretation  the  statute  is  ia  vio- 
lation of  the  constitution  of  the  United  States,  art.  4,  sec.  2, 
which  ordains  that ''  the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states."  This  is  obviously  an  erroneous  view  of  the  constitu- 
tion. Our  own  citizens  must  be  residents  for  the  month,  to  be 
entitled  to  the  exemption  under  the  statute.  The  privilege 
from  the  arrest  does  not  depend  upon  citizenship  or  domicile, 
any  further  than  they  may  include  residence,  but  upon  residence, 
such  as  we  have  endeavored  to  explain.  The  idea  of  the  statute 
was  to  limit  the  privilege  to  debtors  living  permanenUy  in  the 
state  for  the  time  being,  which  it  was  presumed  would  generally 
bring  their  property  within  the  reach  of  execution;  or  enable 
the  creditor  to  apply  any  other  coercive  measure  in  the  collec- 
tion of  his  debt,  which  the  laws  have  provided.  All  our  con- 
struction of  the  statute  exacts,  in  respect  to  citizens  of  other 
states  or  territories  is,  that  they  shall  put  themselves  on  a  foot- 
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ing  with  our  own  citizens,  and  then  they  are  entitled  to  the  like 
immunitieB.  Snrelj  this  clause  of  the  constitution  enjoins 
nothing  &rther.  The  argument  goes  the  unreasonable  length 
of  claiming  for  citizens  of  other  states  priyileges  surpassing  our 
own. 
Motion  denied,  with  costs. 


The  Tbrms  iNHABrrANCT,  RmpXNCB,  CtTLMmaiUF  are  not  Biuoeptible  of 
an  exact,  all-reaching  definition  for  the  reason  that  their  meaning  \rarie8  a» 
does  the  subject-matter  with  reference  to  which  they  are  nsed.  Where,  how- 
ever, an  attachment  law  gives  a  gv eui  proceeding  m  rem  against  a  non-resi- 
dent, the  residence  which  is  therein  meant  seems  to  have  received  a  certain 
and  nneqnivocal  construction;  it  will  intend  an  actual  permanent  residence, 
which  was  originally  established  with  the  intention  of  being  continued  such 
length  of  time  as  would  enable  the  convenient  institution,  during  its  term  of 
proceedings  against  the  party,  in  the  courts  of  the  jurisdiction  in  which  he 
has  settled.  The  term  is  by  no  means  synonymous  with  ''domicile."  For 
within  the  meaning  of  these  statutes  a  person  domiciled  abroad  may  be  a 
resident,  while  a  person  domiciled  in  the  state  may  be  a  non-resident.  A  re- 
view of  some  of  the  capes  wHl  make  the  matter  phdner. 

In  .^01147  V.  Bffan,  30  Gratt.  718,  the  case  presented  was  that  of  a  person 
domiciled  in  Washington,  who  removed  in  December,  1868,  to  Virginia  with 
the  intention  of  remaining  there  until  September  1, 1869,  that  being  the  time 
during  which  he  was  to  be  employed  in  the  completion  of  a  contract  into 
which  he  had  entered,  and  who  intended  to  leave  the  state  immediately  after 
the  completion  of  the  contract.  Upon  this  state  of  facts  the  court  considered 
him  to  be  a  resident  in  the  sense  that  he  was  not  liable  to  be  subjected  to  the 
process  of  attachment  given  by  statute  against  non-rosidents.  Of  course  in 
the  case  stated  there  could  have  been  no  pretense  that  Ryan  was  domiciled  in 
Virginia.  To  the  same  effect  see  Brawn  v.  Asfibough,  40  How.  260;  Mcmddt 
V.  Peet^  18  Ark.  236. 

It  is  equally  true  that  a  penon  might  be  domiciled  in  the  state  and  yet  be 
a  non-resident.  Thus  where  a  defendant  against  whom  the  process  of  foreign 
aMachment  had  been  institnted  offered  to  prove  in  support  of  his  plea  that  he 
was  not  a  non-resident,  that  his  entire  absence  from  the  state,  which  had  con- 
tinued for  three  years  and  a  half,  had  been  necessitated  by  his  attendance  on  a 
law-suit  which  required  his  presence  in  New  Orleans,  Ids  offer  of  proof  was 
v^iected  for  the  reason  that  it  showed  upon  its  face  that  he  was  anon-resident: 
Haggari  v.  Morgan,  1  N.  Y.  428.  And  where  a  mother  left  the  state  of  Mis- 
sissippi for  that  of  Alabama,  in  order  that  she  might  the  better  attend  to  the 
education  of  her  children,  though  her  intention  was  to  return  to  Mississippi 
after  she  had  aooompUshed  tUs  object,  she  was  considered  liable  to  the  pro- 
cess of  foreign  attachment,  as  being  a  non-resident:  Alston  v.  NtwcaiMr^  42 
Miss.  186;  Mwgon  v.  NwM»y  64  Id.  311;  Whedtr^,  Oohb,  75  K.  0.  21;  SlotU 
V.  Leonard,  37  K.  J.  L.  495:  Miaeunek  v.  Davis,  10  Md.  82;  Kaihrr,  French, 
4  Teates,  241. 

But  a  mere  temporary  abeence  of  a  few  weeks  will  not  constitute  the 
party  a  non-resident,  if  at  the  time  of  departure  from  the  state  there  was 
an  intention  of  returning  at  the  expiration  of  that  period:  MeetTs  appeal,  71 
Fa.  St.  382;  P/ouis  v.  Oom/onI,  36  Id.  420. 

S  eonverao,  a  mere  presence  in  the  state  unaccompanied,  with  any  inten- 
tion to  remain  there  for  any  length  of  time,  will  not  constitute  a  residenoet 


428  Fbost  v.  Bbisbin.  [New  YoA, 

Perrine  v.  Evans,  35  N.  J.  L.  221;  Jackson  v.  Perrp,  13  Man.  232;  Matter 
of  n'rigley,  8  Wend.  134;  MaUer  qf  FUggerald,  2  Gai.  318;  Burr&wa  t.  JfiOrr, 
4  How.  Pr.  349. 

Nor  will  it  constitate  one  a  resident  of  the  state,  that  he  carries  on  his  boa- 
ness  there  and  is  for  a  large  portion  of  his  time  present  in  it  on  acooimt  oi  the 
necessary  superintendence  that  such  business  demands  if  bis  regular  place  of 
abode  is  in  another  state:  Perrine  y.  Evans,  supra.  And  if  a  person  is  ae> 
customed  to  pass  the  winter  in  one  place,  the  summer  in  another,  ho  can  b» 
treated  as  a  non-resident  of  his  summer  abode  during  the  winter  seaaim  and 
vice  versa:  i^iout  v.  Leonard,  supra.  This  too  though  his  summer  abode  is  tht 
place  of  his  domicile. 

A  Residence  is  Lost,  of  ooubsb,  bt  the  Depabtube  from  the  state  vith  aa 
intention  of  not  returning  or  of  taking  up  an  abode  elsewfaere.  But  a  ques- 
tion which  has  presented  itself  several  times,  and  has  been  difierently  deckled, 
is  whether  the  character  of  resident  can  be  lost  before  the  intention  of  leaf- 
ing has  been  fully  carried  out;  whether,  in  a  word,  a  former  resident  can  b^ 
come  a  non-resident  before  he  has  crossed  the  boundaiy  line:  In  Spalding  r. 
Simms,  4  Mete.  (Ky.)  285,  Spalding  had  attached  goods  belonging  to  Simn% 
on  the  twenty-first  of  April.  Whether  sufficient  cause  to  support  the  attach- 
ment existed  or  not,  depended  upon  a  statute  which  gave  the  remedy  against 
debtors  '*who  had  been  absent  therefrom  (the  state)  four  months.^  It  ap- 
peared that  Simms  had  left  his  home,  some  sixty  miles  from  Louisville,  oa 
the  eighteenth  of  December  preceding,  expecting  to  leavo  Louisville  by 
steamer  on  the  twentieth  of  the  same  month,  but  that  unexpected  and  un- 
avoidable delays  had  detained  him  at  Louisville  until  the  twenty-fourth  of 
December,  when  he  embarked.  The  opinion  of  the  court  upon  this  state  of 
facts  was  that  "where  the  debtor  leaves  his  home  with  the  intention  of  going 
out  of  the  state,  and  does  consummate  this  purpose,  and  is  absent  from  bis 
home  pursuant  to  such  intention  for  the  period  of  four  months,  we  think  this 
should  be  regarded  as  an  absence  from  the  state,  within  the  meaning  of  the 
code  and  the  intention  of  the  legislature,  notwithstanding  some  unlookeil-far 
casualty  may  have  delayed  him  a  few  days  from  passing  beyond  the  territorial 
boundary  of  the  state.'*  It  was  also  decided  in  Clarke  v.  Ward,  12  Gratt 
448,  that  a  departure  from  one*s  usual  place  of  abode  with  the  intention  of 
setting  off  to  a  distant  state,  to  there  take  up  a  residence,  would  at  onos 
constitute  the  person  a  non-resident:  See  also,  Moore  v.  HoU,  10  Id.  289. 
But  in  Bollinger  v.  Lantier,  15  Eans.  608;  Bonnell  v.  Dunn,  4  Dutch.  153,  the 
point  was  decided  the  other  way. 

But  the  residence  required  by  law  to  entitle  one  to  a  vote  means  a  iixed 
domicile,  and  will  not  be  lost  by  an  oocasional  absence,  a^ttmo  revertendi: 
Cadtoallader  v.  Moore,  3  Harr.  138.  Thus  though  the  law  lequim  that 
to  entitle  one  to  a  vote  there  should  have  been  a  residence  in  the  cotmty 
in  which  the  vote  is  claimed  for  at  least  one  year  inunediately  preceding 
the  election,  the  right  to  vote  of  a  person,  domiciled  in  the  county  for 
the  preceding  year,  will  not  be  defeated  by  his  having  passed  the  winter 
season  in  another  state:  Id.;  Craiuiford  v.  Wilson,  4  Barb.  505  ;  Blanc^^^^- 
Steams,  5  Mete.  304.  For  the  purposes  of  taxation,  residence  and  domicile 
will  be  considered  convertible  terms.  Thus  a  citizen  of  Georgia  passing  ln« 
summer  in  New  Jersey  for  the  sake  of  his  health  will  not  be  taxable  in  the  latter 
state  upon  his  personal  property  of  an  intangible  nature:  St/xie  v.  Ros^*  ^  '^^ 
528;  Moorev.  Wilkins,  10  N.  H.  456.  The  context  of  the  statute  migl*^  ^^^' 
ever,  require  a  different  construction;  thus,  where  the  legislature  en^^  . 
where  aperson  has  twoor  more  residences,  heshall  be  taxable  in  thatplac?^  ^  '^'^ 
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dmee  in  which  he  cardeB  on  his  principal  bosinMi,  the  legislative  leoogni- 
tion  that  a  peiBon  may  have  two  residenoes  will  bind  the  oonrt  and  prevent 
it  from  trei^g  residenoe  as  of  the  same  meaning  as  domicile:  Bariktt  v.  Ntw 
Tark,  5  Sandf.  46;  DougloM  v.  New  Tark,  2  Dner,  120.  So  with  reference 
to  the  settlement  of  panpers,  the  word  residenoe  seems  to  be  synonomons  with 
dmnicile:  Abmgdcn  v.  ITarth  BridgewoUery  23  Pick.  170.  Where  a  statute 
provides  that  no  person  shall  be  prooeeded  ai^iinst  by  sommons  ont  of  the 
eoonty  in  which  he  resides,  the  residenoe  meant  will  be  the  place  of  domicile: 
Church  V.  OrounuM^  48  Iowa,  447. 

In  Itham  v.  Oibbona,  1  Bradf.  84,  the  words  inhabitancy  and  residence 
were  also  declared  to  be  synonomons  with  domicile  where  need  in  reference 
to  testamentary  cases.  The  court  thns  rnimmed  up  the  doctrine:  '*In 
atatates  designed  to  give  creditors  prompt  remedies  against  absent  debtors, 
it  is  just  to  consider  the  word  resident  as  meaning  an  actual  resident  merely. 
In  provisions,  however,  relating  to  testamentary  cases  which  depend  upon  the 
law  of  domicile,  it  is  equally  rational  to  construe  the  term  in  consonance 
and  harmony  with  the  estaUished  rule  of  law,  rather  than  to  indulge  the 
sapposition  that  the  legislature  intended  by  a  provision  evidently  designed  to 
fiMalitate  the  proof  of  foreign  wills,  to  override  the  law  of  domicile.'*  It 
■eems  to  follow  that  in  almost  all  oases  outside  of  attachment  laws,  the 
words  residence^  inhabitancy,  and  oitiasndiip  are  convertible  with  the  tenn 
«' domicile."    See  also  note  GWer  v.  0'i>aiiie2,  1  Am.  Lead.  Gas.  743. 

Host  of  tba  caaes  elted  abore  upon  tlie  aabjeot  of  attadmwnt  have  dted 
the  principal  oase  with  approval. 


In  thb  Makcesb  of  teos  Electeion  of  DiREoroBa 
OF  THE  Long  Island  Railboad  Compant. 

[19  WnmsLL,  37.] 

PowxB  TO  Bboulate  Elbctions  means  the  power  to  establish  fixed  rules  and 
methods  of  proceeding  for  the  government  of  elections;  fixing  time  and 
place  of  election  is  within  this  power. 

Br-Law  or  Ck>BFORAnoK  I^mlaboto  that  Stock  shall  bb  Fobuzted  for 
defaolt  in  the  payment  of  calls,  osn  not  be  legally  enacted  under  a  stat- 
ute giving  the  eorporatifln  pow  '*  to  make  by-laws  not  inconsistent  with 
any  emating  law,  for  the  managBBHit  of  tfes  property,  the  regulation  of 
its  affrfrs,  and  for  the  tmnslsr  of  stock.'* 

Br-LAW  ov  A  CoBFORATXOir  18  VoiD,  if  contruy  to  law,  as  where  it  imposes  a 
teiitore  of  goods,  or  is  in  restraint  of  trade,  or  is  enforceable  by  extra- 
otdiiiary  penahMS. 

N^OfMOi  07  AH  SLwmov  or  Directors  must  be  for  the  time  and  in  the  man- 
ner provided  hj  alatate,  when  the  by-laws,  though  fixing  the  time  and 
plaoa  lor  the  elsetioii,  fdl  to  state  what  length  of  time  or  In  what  mode 
the  Botloe  shall  be  given. 

TkASifBE  Book  ov  thb  OoBPOHAnoK  n  OovouQBnrB  upon  the  question  of 
who  are  entitled  to  vote  at  the  election. 

Kuonojr  or  Dibxotqbs  musv  bb  Sbt  asidb  when  votes  soffident  to  ohanga 
the  lesolt  have  been  erroneonsly  rejected.  The  oonrt  osn  not  dedars 
•lacted  thoaa  who  would  have  been  elected  had  the  votes  rejected  been 
Mvnted  fcv  tibm. 
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Motion  to  set  aside  an  election  of  dixectozs. 

W,  P.  Hawes  and  8,  A.  Foot^  for  the  motion. 

Murray y  BoffmaUy  and  D.  B.  Ogden,  against  it. 

By  Court,  Nelson,  C.  J.    The  first  question  presented  on  this 
application  is,  whether  the  late  election  of  directors  is  not  Toid 
by  reason  of  the  non-compliance  with  the  sixth  section  of  the 
act  concerning  corporations:  1  B.  S.  603,  sec.  6.     It  provides 
that  '*  no  by-law  of  the  directors  and  managers  of  any  incorpo- 
rated company,  regulating  the  election  of  directors  or  officers 
of  such  company,  shall  be  valid  tmless  the  same  shall  have  been 
published,  for  at  least  two  weeks  in  some  newspaper  in  the 
county  where  such  election  shall  be  held,  at  least  thirty  days 
before  such  election."    The  seventeenth  section  of  the  charter 
declares,  that  '*  all  future  elections  of  such  directors,  shall  be 
conducted  in  the  manner  prescribed  in  the  by-laws  of  the  cor- 
poration."   The  first  section  of  those  laws  provides,  that  the 
annual  meeting  of  the  directors  shall  be  held  in  the  city  of  New 
York  on  Saturday,  next  preceding  the  first  Monday  of  June,  in 
each  year,  and  *'  that  an  election  for  directors  shall  be  held  at 
the  last  named  day;"  and  by  section  6,  it  is  made  the  duty  of  the 
secretary  of  the  company  to  give  notice  of  the  same.     The  ear- 
liest publication  of  notice,  in  this  case,  was  on  the  sixteenth  of 
May,  for  the  meeting  of  the  stockholders,  on  the  fifth  of  June, 
a  notice  of  twenty  days.     This  might  be  considered  reasonable, 
and  sufficient  to  justify  the  election,  were  it  not  for  the  statute: 
if  that  has  directiy  or  virtually  fixed  the  time,  a  compliance  is 
essential  to  render  it  valid:  The  Kingy,  TJieodorick,  8  East,  544; 
Will,  on  Corp.  49;  Ang.  &  Ames,  278;  and  can  not  be  dispensed 
with  by  the  unanimous  consent  of  the  corporators,  as  it  would 
seem:  Supra,    It  is  true,  that  the  sixth  section  of  the  revised 
statutes  above  referred  to,  does  not  make  it  indispensable,  that  the 
election  of  the  directors  should  be  regulated  by  means  of  a  by- 
law, but  rather  implies  the  contrary;  and  when  no  such  law  ex- 
ists, the  statute  publication  is  of  course  dispensed  with.     The 
notice  of  the  time  and  place  of  the  election,  together  with  the 
requisite  qualifications  of  voters,  would  then  depend  upon  the 
provisions  of  the  charter;  or  if  that  contained  nothing  respecting 
them,  then,  upon  the  common  law,  or  usage  of  the  company. 
But  in  this  case,  the  charter  seems  to  contemplate  the  regulation 
of  the  election  by  means  of  by-laws,  as  the  seventeenth  section 
declares  that  all  future  elections  of  the  directors  shall  be  con- 
ducted in  the  manner  prescribed  in  these  laws. 
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The  only  doubt  that  can  exist,  I  think,  is  whether  the  ap- 
pointment of  the  time,  and  place,  when,  and  where  the  elections 
shall  be  held,  should  be  deemed  in  part  regalating  it  within  the 
intent  of  the  sixth  section.    The  term  regulating,  according  to 
the  beet  lexicographers,  and  which  manifestly  accords  with  the 
force  of  the  word  in  the  connection  here  found,  means  the  e&< 
tablishment  of  fixed  rules  and  methods  of  proceeding  for  the 
govemment  of  the  election.    It  is  comprehensiye  enough  to 
embrace  all  the  powers  possessed  by  the  directors  over  this  sub- 
ject, and  should,  probably,  be  construed  coesttensive  with  them. 
Fixing  time  and  place  is  undoubtedly  among  them.    Indeed, . 
any  regulation  of  the  election  would  be  imperfect,  in  which 
these  did  not  enter  into  the  arrangement.     There  is  one  proTis- 
ion  of  the  charter,  which  leads  to  the  conclusion  that  the  notice 
prescribed  by  the  sixth  section,  was  in  the  mind  of  the  legisla- 
ture, in  the  enactment.     It  is  the  eighteenth  section  which  pro- 
vides that  **  no  stockholder  shall  be  allowed  to  vote,  etc.,  for 
any  stock  that  shall  have  been  assigned  to  him,  at  any  time 
within  thirty  days  prior  to  the  time  at  which  such  election  shall 
be  held." 

With  a  notice  of  two  weeks  previous  to  the  thirty  days,  no 
embarrassment  need  arise  out  of  the  sixth  section;  but  without 
it,  the  holders  of  a  large  portion  of  the  stock  might  be  disqual- 
ified, on  account  of  transfers  within  the  time  limited:  they  might 
be  unadvised  of  the  election  in  season  to  avoid  the  difficulty.    In 
this  case,  some  one  thousand  seven  hundred  shares  of  the  stock 
were  not  represented,  though  the  holders  appear  to  have  been  qual- 
ified; and  upwards  of  eleven  thousand  were  transferred  within 
the  thirty  days.    The  statute  providing  for  long  notice  to  the 
stockholders,  should  be  liberally  expounded;  it  enables  them  to 
qualify  for  the  election,  tends  to  promote  a  full  assemblage,  and 
thereby  guards  against  contrivance,  and  the  ill  effects  that  may 
result  from  partial  representation.    Upon  the  foregoing  view, 
I  am  inclined  to  think  the  by-law,  fixing  the  time  and  place  of 
the  election,  falls  fairly  and  reasonably  within  the  terms  of  the 
sixth  section,  and  that  the  notice  is  to  be  considered  as  virtually 
regulated  by  statute,  and  of  course  can  not  be  modified,  or  dis- 
pensed with. 

If,  however,  there  should  be  any  doubt  upon  the  first  ground, 
there  is  another  taken  against  the  regularity  of  this  election, 
which  is  unanswerable.  Edwin  Lord,  on  the  fifth  of  May,  1837, 
was  the  owner  of  two  thousand  seven  hundred  shares  of  the  stock 
of  the  company,  by  an  assignment  from  the  individuals,  in 
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whose  names  they  stood  upon  the  books;  he  applied  at  the 
proper  place  to  have  the  transfer  entered  upon  the  books,  and 
asked  a  new  certificate  upon  the  surrender  of  the  old  ones, 
agreeably  to  the  twelfth  and  thirteenth  by-laws  of  the  coipom- 
tion;  proposing,  at  the  same  time,  to  pay  the  installments  in 
arrears:  all  of  which  was  refused  for  the  reason,  as  alleged,  that 
the  stock  had  already  been  declared  forfeited  for  default,  in  pay- 
ment of  the  calls.  For  the  like  reason  his  votes  were  refused  at 
the  election,  upon  one  thousand  two  hundred  shares  of  the  same 
stock  of  which  he  held  regular  proxies.  Tweniy-two  dollars  and 
fifty  cents  had  already  been  paid  on  each  of  the  two  thousand  seren 
hundred  shares,  amounting,  in  the  whole,  to  sixty  thousand  seven 
hundred  and  fifty  dollars.  If  Lord  had  been  permitted  to  vote 
upon  his  stock,  or  even  upon  the  proxies,  the  result  would  have 
been  changed  in  respect  to  all  the  candidates  upon  the  success- 
ful ticket,  except  those  named  on  both.  The  question  then 
arises,  whether  the  directors  possess  authority  under  the  char- 
ter, to  declare  a  forfeiture  of  stock  to  the  company  for  the  non- 
payment by  the  holder  of  the  installments  called  in.  If  they 
do  not,  the  acts  of  the  board  in  this  respect  were  nugatoiy,  and 
Lord  is  still  the  holder  of  the  two  thousand  seven  himdicd 
shares,  and  should  have  been  permitted  to  vote;  the  transfer  of 
these  shares  to  him,  which  appears  to  have  been  regular,  should 
have  been  entered  upon  the  books  when  application  was  made 
for  that  purpose,  agreeably  to  the  by-laws;  and,  at  all  events, 
his  votes  should  have  been  received  upon  the  proxies.  The 
power  of  forfeiture  has  not  been  expressly  conferred  by  the 
terms  of  the  charter,  but  it  is  claimed  as  implied  or  incidental, 
being  indispensable  to  carry  into  effect  the  express  objects  of 
the  incorporation. 

The  argument  is,  that  no  suit  at  law  or  in  equity  will  lie  against 
a  subscriber  after  he  has  parted  with  his  stock,  nor  against  the 
assignee,  unless  there  has  been  an  express  promise  to  enforce 
the  payment  of  the  installments,  and  that  no  other  remedy 
than  forfeiture  exists  to  enable  the  directors  to  realize  the  funds 
belonging  to  the  institution:  6  Mass.  40;*  11  Id.  117;*  Ang.  & 
Ames  on  Corp.,  c.  14,  p.  292,  and  cases  there  cited.  We  are 
not  aware  that  it  has  ever  been  decided  in  this  state  that  an  ac- 
tion can  not  be  maintained  against  the  assignee  without  the  aid 
of  an  express  promise;  and  the  contrary  position  does  not 
seem  to  be  without  authority:  6  Har.  &  J.  128;"  2  S.  0.  Oond. 

—  .      ■   -  -        ■■    -, — . 

1.  Andover  etc,  Tmmpike  Co,  t.  Oculd ;  8. 0.,  4  Am.  Deo.  80. 
3.  PkUttpt  Limerick  Academy  t.  Da»U ;  S.  0.,  •  Am.  Dee.  169. 
t.  l?«Mi  ▼.  StayuAoKna  Brtdgt  etc.  0:;  S.  C,  14  Am.  Dee.  ML 
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215;^  7  T.  B.  36.'  There  is  certainly  great  force  in  the  observation 
of  Lord  Senyon,  in  Hvddersfidd  Canal  Co.  y.  Buckley,  that  after 
assignment  the  assignees  hold  the  shares  on  the  same  conditions, 
and  are  subject  to  the  same  rules  and  orders  as  the  original  sub- 
scribers, and  are  to  all  intents  and  purposes  substituted  in  the 
place  of  the  original  subscribers.  But  even  were  we  to  assume 
that  the  decision  of  the  court  would  eventually  be  in  favor  of 
the  non-liability  of  the  assignee,  it  by  no  means  follows  that  the 
company  may,  for  that  reason,  resort  to  an  extraordinary  rem- 
edy, unknown  to  the  common  law  in  respect  to  him.  This  argu- 
ment of  necessity,  however  strong  and  weighty  it  may  be,  can 
hardly  be  admitted  as  sufficient  ground  to  induce  the  court  to 
permit  a  corporation  to  take  redress  into  its  own  hands,  and  that^ 
too,  after  a  judicial  determination  that  none  existed  in  the  or- 
dinary administration  of  the  law.  The  more  reasonable  and 
legal  inference  would  seem  to  be,  that  the  charter  was  defective; 
that  the  omission  of  a  power  in  the  directors  to  declare  a  for- 
feiture of  stock  left  the  corporate  body  impotent,  and  that  an 
amendment  became  necessary  to  enable  them  to  carry  out  the 
purposes  of  its  institution. 

The  corporation  possess  the  power  to  make  by-laws  not  in- 
consistent with  any  existing  law,  for  the  management  of  its  prop- 
erty, the  regulation  of  its  affairs,  and  for  the  transfer  of  stock: 
2  R.  S.  602,  sec.  1,  sub.  6.  This  is  the  broadest  general  power 
conferred  upon  it;  but  it  is  not  new,  and  would  have  existed  as 
incidental.  When  taken  as  incidental  it  must  be  exercised 
in  conformity  to  the  general  law  of  the  land,  that  being  the 
rule  to  regulate  the  proceedings  of  artificial  bodies,  as  well 
as  the  conduct  of  natural  persons,  independently  of  express 
provisions  of  the  charters  of  those  companies  to  the  contrary. 
This  general  law  has  ascertained  the  rights  of  person  and 
of  property  of  the  citizen,  and  established  modes  of  proceeding 
in  case  of  a  violation  of  them;  and  corporate  bodies  must 
confoiin  to  them,  in  seeking  redress,  the.  same  as  individuals. 
The  lormer  can  no  more  take  the  remedy  into  their  own  hands 
than  can  the  latter.  So  strict  has  this  salutary  principle  of 
subjection  been  held  in  England;  that  even  a  by-law  in  pursu- 
ance of  an  express  power  in  a  charter  granted  by  the  Idng,  is 
¥oid,  if  contrary  to  the  common  law  or  act  of  parliament:  1  Syd 
on  Corp.  109;  Will,  on  Corp.  95;  Ang.  &  Ames,  186;  8  Co.  125 
a,  127  b,-"  2  Inst.  47;  1  T.  B.  118.'    Thus  a  by-law  imposing  a 

1.  Cohmthia  t.  ffarriton.  t.  CUjf  o/ London'w  cote. 

2.  HrnddenJUld  Carnal  Co.  t.  BwkUg.  4.  Kirk  y,  NowOL 
Am.  Pro.  Vol.  XXXII— 38 
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foifeitiiie  of  goods  is  void,  ihottgh  the  letters  patent  authonzed 
it;  and  a  power  granted  to  a  corporation  of  dyers  to  search,  and 
if  they  found  cloth  dyed  with  logwood,  to  seize  it  as  forfeited, 
waa  adjadged  void  as  contrary  to  Magna  Charta.  On  the  same 
principle,  by-laws  in  restraint  of  trade  are  adjadged  void:  11  Co. 
eSf  1  Burr.  12;"  4  Id.  1951  ,••  7  Dow.  &  Ry.  601;*  1  Bac.  Ahr. 
647;  Ang.  &  Ames,  184;  Will.  142.  So  a  by-law  that  may  be 
lawful  can  not  be  enforced  by  an  extiaordinaiy  penalty,  such  as 
imprisonment  or  forfeiture  of  goods,  or  by  distress  and  sale  of 
goods,  for,  by  the  general  law  of  the  kingdom,  no  man  is  to  be 
imprisoned,  or  dispossessed  of  his  goods  and  chattels  nisi  per 
tegale  judicium  parium  stLorum,  velper  legem  terroe;  and  if  such 
penalties  were  allowed,  corporations  would  be  enabled  to  set  up 
private  particular  laws  in  contradiction  to  the  laws  of  the  land, 
which  is  against  the  nature  and  essence  of  a  by-law:  CRarffs  ca8e, 
5  Co.  64;  3  Salk.  76;  Will.  98;  1  Bac.  Abr.  551. 

Eyen  an  act  of  parliament  does  not  by  implication  iuYest  the 
corporation  with  any  extraordinary  authority;  and  if  it  is  in- 
tended to  be  given,  it  must  be  by  express  words  to  that  effect.  In 
Kirk  v.  Novrill,  1  T.  B.  118,  which  was  an  action  of  trespass  for 
seizing  and  taking  a  quantity  of  forks,  the  defendant  justified 
imder  an  act  of  parliament  incorporating  the  inhabitants  of  the 
liberty  of  H.  into  a  company  of  cutlers,  and  under  a  by-law  of  the 
company.  The  act  authorized  the  adoption  of  such  by-laws  as 
appertained  to  good  regulation  and  workmanship  in  the  manu- 
facturing of  cutlery  wares,  with  power  to  impose  reasonable 
pains,  penalties,  and  punishment,  by  fine  or  amercement,  in 
case  of  violation,  and  which  was  to  be  levied  to  the  use  of  the 
-corporation  for  the  benefit  of  the  poor.  The  company  ordained 
iiiat  the  searchers  (officers  recognized  in  the  act)  should  seardi 
for  unworkmanlike  wares,  and  seize,  carry  away,  and  destroy  the 
«ame.  The  property  was  seized  under  and  by  virtue  of  this  by- 
law. Lord  Mansfield  observed  that  a  corporation  in  the  defini- 
tion of  it,  is  a  creature  of  the  crown,  created  by  letters  patent; 
that  such  a  corporation,  with  the  power  of  making  by-laws,  can 
not  make  any  such  law  to  incur  a  forfeiture;  that  those  oorpon^ 
lions  which  are  created  by  act- of  parliament  have  no  other  addi- 
tional powers  incident  to  them,  than  those  have  which  ara 
created  by  charters,  imless  they  be  expressly  given;  and  that  no 
■Dch  extraordinary  power  of  making  by-laws  to  incur  a  forfeiture, 
appearing  upon  the  plea  to  have  been  conferred,  it  was  impossible 
icnr  the  court  to  say  that  the  by-law  in  that  case  could  be  supported 

1.  Tailort  of  Iptwiek't  com,  3.  Wonley  y.  Idle. 

ft.  BdrrUon  t.  Oodman.  4.  Chamberlain  e/LondimY,  Complom. 
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by  the  act.  Bnller,  J. ,  remarked,  that  taking  it  generally  as  a  by- 
lav  creating  a  forfeiture,  the  act  of  parliament  not  haying  given 
the  corporation  the  power  to  make  such  a  by-law,  it  was  bad  on  that 
g^und.  In  all  the  cases  where  this  power  to  declare  a  forfeiture 
of  stock  as  expressly  given  by  the  charter,  has  been  incidentally 
noticed  by  the  courts,  it  has  been  regarded  as  a  new  and  cumu- 
lative remedy  to  the  one  existing  at  common  law:  1  Cai.  Cas.  in 
Err.  85;'  1  Cai.  389,  BadclifF,  J.;'  9  Johns.  218;'  6  Mass. 
40;*  2  Bibb,  576.^  This  has  also  been  the  understanding  of  the 
legislature;  for,  on  examination,  it  will  be  found  that  the  power 
has  been  usually  conferred  by  an  express  provision  in  the  char- 
ters, from  the  earliest  period  down  to  the  present  time.  Upon 
the  whole  I  am  entirely  satisfied  the  directors  possessed  no  au- 
thority under  the  charter  to  declare  a  forfeiture  of  the  stock; 
that  their  acts  in  this  respect  were  wholly  void,  and  left  the 
rights  of  the  stockholders  in  full  force;  and  that  the  sales  which 
were  made,  and  attempted  transfers  of  the  supposed  forfeited 
shares,  passed  no  title  to  or  interest  in  them  to  the  purchasers. 

It  appears  from  the  affidavit  of  the  inspectors,  that  they  have 
no  recollection  of  the  offer  of  Lord  to  vote  upon  the  proxies, 
though  the  fact  is  distinctly  stated  by  him ;  and  further,  that  he 
procured  them  for  the  purpose.  The  fact  is  not  very  material, 
because  it  is  obvious  that  the  rejection  of  his  votes  was  put  upon 
the  ground  that  the  stock  he  held  and  proposed  to  vote  upon, 
either  in  his  own  right  or  by  proxy,  had  been  declared  forfeited. 
We  can  not  but  see,  if  he  had  held  proxies  for  the  whole  amount 
they  would  have  been  unavailable.  From  the  broad  terms  of 
the  statute,  also,  under  which  we  act  in  this  matter,  1  B.  S.  603, 
sec.  5,  we  are  bound,  I  think,  to  regard  the  refusal  to  enter 
the  transfer  of  the  stock  upon  the  books  according  to  the  by- 
law of  the  company^  by  which  Lord  was  wrongfully  prevented 
from  voting  in  his  own  right  upon  the  whole  two  thousand  seven 
hundred  shares,  illegal. 

The  votes  upon  the  stock  standing  in  the  name  of  D.  Jackson 
were  properly  received.  The  inspectors  were  not  to  inquire  be- 
yond the  transfer  book:  1  B.  S.  603,  sec.  6.  Any  private  agree- 
ment or  understanding,  between  the  individual  holding  the  legal 
title  to  the  stock  in  due  form  and  others,  is  a  matter  between 
themselves,  with  which  the  corporation  have  no  concern :  Ex  parte 
WUcocks,  7  Cow.  402  [17  Am.  Dec.  525].  Besides,  no  such  objec- 
ts Jenkina  ▼.  Umon  Turnpike.       2.  Union  Turnpike  t.  JenkiMt. 

8.  OinKen  etc  Turnpike  v.  Uurtin;  B.  0.,  6  Am.  Dec.  273. 

4.  Andontreic  Turnpike  Co,  t.  Oould;  8.  C.  4  Am.  Deo.  80. 

9.  IntUnu  T.  FranJifort  Bridge  Co.;  S.  C,  6  Am.  Deo.  63P. 


436  Mattes  of  Lonq  Island  R  R  Oo.    [New  York, 

tion  was  taken  before  the  inspectors.  The  ground  there  aBSomed 
was,  that  the  installments  were  in  arrear ;  an  objection  not  in* 
sisted  upon  in  the  argument  here.  The  objection  that  the  in- 
spectors refused  to  produce  the  books  of  the  company,  when 
called  for  to  test  the  qualifications  of  the  voters,  does  not  appear 
to  be  maintained  in  point  of  fact.  We  can  not  avoid  remarking, 
however,  that  this  should  never  be  a  matter  of  dispute  in  respect 
to  the  regularity  of  an  election.  The  books  should  be  present 
for  the  convenience  of  those  concerned  ;  the  statute  is  vezy  par- 
ticular  and  peremptoiy  on  the  point:  1  B.  S.  601,  sec.  1;  603, 
sec.  G. 

Were  I  not  inclined  to  the  opinion  that  the  election  was  ir- 
regular on  account  of  the  defect  of  notice,  the  four  directors 
whose  names  were  upon  both  tickets  might  be  perzuitfced  to 
hold,  and  the  order  for  a  new  election  be  confined  to  the  re- 
maining nine.  The  rejected  votes  upon  Lord's  stock  would, 
of  course,  not  have  varied  the  result  as  to  them.  If  the  whole 
proceeding,  however,  is  to  be  deemed  irregular,  it  seems  neces* 
sarily  to  follow,  that  it  must  be  entirely  vacated.  No  incon- 
venience can  arise  from  this  course,  because,  if  it  is  the  wish  ot 
both  parties  that  those  four  individuals  shotdd  continue  in  the 
direction,  and  which  is  understood  from  the  observations  of  coun- 
sel, it  will  be  in  the  power  of  the  stockholders  to  re-elect  them. 

It  seemed  to  be  supposed  by  the  counsel  for  the  motion,  that 
it  would  be  competent  for  the  court  not  only  to  set  aside  the 
directors  irregularly  elected,  but  also  to  afi&rm  the  election  of 
the  opposite  ticket.  This  we  can  not  do,  unless  we  assume  the 
power  of  pronouncing  duly  elected  a  ticket  which  confessedly 
received  a  minority  of  the  votes.  We  can  not  give  efiect  to  the 
votes  of  Lord,  the  same  as  if  they  had  been  received;  as  injus- 
tice  has  been  done  Mm.  we  can  repair  it  by  affording  him  an  op- 
portunity  to  vote. 

As  the  counsel  have  referred  to  me  to  fix  the  time  when  the 
new  election  shall  take  place,  I  shall  direct  that  the  statute  pub- 
lication and  notice  be  given,  which  is  a  notice  of  two  weeks, 
thirty  days  before  the  election:  1  B.  S.  603,  sec.  6;  the  election 
to  be  held  the  same  as  if  it  was  the  regular  annual  one;  the  test 
of  qualification  to  be  with  respect  to  the  time  when  it  is  held, 
and  not  as  of  the  fifth  of  June  last.  This  will  enable  all  the 
existing  stockholders  to  prepare  and  control  the  direction,  il 
thiy  choose;  thus  placing  the  power  where  it  was  intended  hj 
the  charter  to  be,  in  the  hands  of  a  majority  of  the  stockholders. 
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Tbb  Illioai*  Bbjbotioh  ov  SnmcDEirr  VonES  tr  lutve  changed  the  result 
<d  a  corporate  election  will  be  canse  to  set  the  election  aside;  bat  the  court 
can  not  upon  the  asaertion  of  those  whose  votes  were  rejected  that  they 
^roald  have  cast  their  votes  in  favor  of  certain  persons,  proceed  to  declare 
each  persons  elected:  HarU  v.  Harvey,  19  How.  Pr.  252;  8.  C,  32  Barb.  62; 
10  Abb.  327;  People  v.  PhiWps,  I  Denio,  396,  relying  upon  the  principal  case. 
A  Bt-law  of  a  Cobfokation  cait  not  Impose  the  Fobveitubb  of  stock, 
of  goods,  of  of  other  corporate  interest  as  a  penalty  for  its  breach:  Mender 
Stevedores  AssoekUion  v.  Walsh,  2  Daly,  14;  Cosenback  v.  Sail  Springs  NaL 
Bankt  53  Barb.  506;  and  therefore  where  a  power  to  enforce  the  payment  of  in- 
stallments due  the  company  upon  stock,  by  declaring  a  forfeiture  of  the  stock,  is 
conferred  upon  the  oorppration,  the  power  will  be  considered  cumnlative,  and 
the  payment  may,  notwithstanding  the  grant,  be  likewise  enforced  by  action: 
Troy  Turnpike^  R.  R.  Co,  v.  JHeCfieanet/,  21  Wend.  299.    The  denial  of  ths 
power  to  declare  a  forfeiture  will  not  operate  to  invalidate  what  is  evidently 
a  peconiazy  penalty,  imposed  by  a  by-law,  though  in  the  description  the  word 
^'forfeitore'*  is  ernmeoosly  used:  Master  Stevedores  Assn.  v.  Walsh,  supra, 
Nor  is  the  condition  in  a  policy  iasaed  by  a  mutual  insurance  company  that  it 
•hall  be  invalidated  in  case  default  be  made  in  the  payment  of  assessments 
tm  the  premium  note  for  the  period  of  thirty  days,  a  void  condition,  as  this 
«(mditKm  derives  its  foroe  from  the  mutual  consent  of  the  parties  and  is  not 
im  invUum:  Beadle  v.  ChenanQO  etc.  Ins,  Co,,  3  Hill,  162;  all  citing  the  prin- 
cipal case. 

CouBT  MAT  Look  betond  the  Emtbixs  on  the  transfer  book,  to  determine 
upon  a  right  to  vote  itock,  though  such  entries  would  be  conclusive  upon  the 
inspectors:  Strong  v.  Smith,  15  Hun,  225,  citing  the  principal  case. 

Inspectobs  mat  Regulate  the  Time  ov  Eeepino  open  a  Corfobjltb 
Elbctiok,  so  that  it  shall  afford  a  reasonable  opportunity  to  stockholders 
present  to  oast  their  votes,  though  the  election  should  thereby  be  prolonged 
beyond  the  time  mentioned  in  the  notice:  People  v.  Albany  tt  Sus.  R,  R.  Co.^ 
55  Barb.  361,  citing  the  prineipal  case. 

The  principal  case  has  been  also  cited  in  Matter  of  Hie  M,  A  H,  R,  R,  Co,, 
19  Wend.  14a 

Cobpobation  mat  Pbovide  vob  theKeoulation  opELBcnoirs  by  by-la wi 
that  are  reasonable  andnotrepugnant  to  the  charter,  nor  to  any  lawsof  the  state: 
Taylor  v.  Oriswold,  27  Am.  Dec.  33.  Thus  the  by-law  may  vest  the  appoint 
ment  of  inspectors  of  election  in  the  president,  and  may  prohibit  the  use  at  the 
electioii  of  tickets  on  which  other  things  than  names  appear:  CommonwecUth 
T.  Woelper^  8  Id.  028,  and  note  640.  But  no  by-law  can  provide  for  the  vot- 
ing aharea  of  stock  by  proxy:  Taylor  v.  Oriswold,  supra;  but  seeeontro,  Staie 
▼.  Tudor,  6  Id.  162,  and  note  to  tiie  former  case.  Id.  60. 


Salisbxtby  v.  Staineb. 

[19  WSXDBLL,  169.] 

18  90  Implied  Wabbantt  ik  a  Sale  or  Baled  Hemp,  that  the  in- 
terior of  the  bales  corresponds  with  the  exterior.  In  the  absence  of  fraud, 
the  vendee  can  not  recover  damages  from  the  vendor,  on  account  of  a 
difference  between  the  interior  and  the  exterior  of  the  bales. 
Sale  by  Sample  does  not  Take  place  when  the  purchaser  of  several  bales 
of  hemp  cuts  open  and  examines  Bome  of  them  aud  has  ample  opportunity 
to  do  so  with  the  rest.  In  such  a  case  there  is  no  implied  warranty  that 
the  bales  not  examined  oorrespond  with  those  examined. 
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Case  for  deceit,  in  the  sale  of  one  handled  and  eighty-four 
bales  of  Italian  hemp.     There  was  also  a  count  upon  a  wsuxantr. 
The  plaintiff  before  purchasing  was  sent  by  defendant  to  the 
place  where  the  hemp  was  stored,  and  directed  bj  defendant  to 
examine  it  well  for  himself.     He  cut  open  one  bale,  and  might 
have  cut  into  the  others.     When  the  plaintiff  came  to  work  the 
hemp  it  was  found  that  the  interior  of  the  boles  did  not  corre- 
spond with  the  exterior;  was  of  Tery  poor  quality  and  contained 
considerable  tow.     The  defendants  had  sent  plaintiff  a  letter  ac- 
companying the  invoice,   in  which  were  clauf^es  as  follows : 
'*  There  is  no  more  first  quality  hemp  now  remaining,  but  we 
should  be  glad  to  sell  our  third  quality  at  about  one  hundred  and 
seventy-five  dollars,  if  you  have  any  use  for  it.     We  have  only 
eight  tons  of  it  on  hand.     Our  second  quality  we  hold  at  two 
hundred  and  five  dollars  for  retail.     Advices  received  from 
Trieste  this  morning,  by  the  English  packet,  quote  first  quality 
Ferrara  hemp,  same  as  sold  to  you."    It  was  ako  shown  that  the 
defendant  in  speaking  of  the  hemp  to  persons  other  than  plaint- 
iff, spoke  of  it  as  first  quality.     That  there  could  be  no  recovery 
on  the  grotmd  of  fraud  was  conceded  by  plaintiff.    The  juxy  was 
charged  that  the  plaintiff  could  recover  only  on  the  ground  of 
express  warranty  or  sale  by  sample;  that  it  was  for  the  jury  to 
decide  whether  plaintiff's  statements  were  express  wairanties  or 
mere  expressions  of  opinion;  that  as  the  bales  could  not  be  in- 
ternally inspected  there  was  an  implied  warranty  that  the  interior 
corresponded  with  the  exterior,  and  the  defendants  were  liable 
if  it  did  not  so  correspond.     The  jury  found  specially  that  the 
sale  was  by  sample,  and  gave  verdict  for  plaintiffs  six  thousand 
one  htmdred  and  ten  dollars  and  forty-five  cents*    I>efendant8 
moved  for  a  new  trial. 

Z>.  Oraham^  for  the  motion. 

H,  P.  Hurd^  contra. 

By  Court,  Bbonson,  J.  This  was  not  a  sale  by  sample.  Salis- 
bury was  told  to  examine,  and  did  examine  the  hemp  for  him- 
self. He  inspected  the  bales,  cut  open  one  of  them,  and  was  at 
liberty  to  open  others,  had  he  chosen  to  do  so.  If  he  was  not 
satisfied  of  the  quality  and  condition  of  the  goods,  he  should 
either  have  proceeded  to  a  further  examination,  or  provided 
against  a  possible  loss  by  requiring  a  warranty.  Where  the  pur- 
chaser has  an  opportunity  to  inspect  the  goods,  no  principle  ia 
better  settled  Qibji  that  the  seller,  in  the  absence  of  fraud,  is  not 
answerable  for  latent  defects.     The  rule  in  such  cases  is  caveai 
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empiar.    The  jadge  erred  in  charging  the  jury  that  there  was  an 
implied  warranty  that  the  inside  should  correspond  with  the 
outside  of  the  bales.    It  is  unnecessary  to  examine  the  other 
exceptions  taken  on  the  trial. 
New  trial  granted. 

I:dFLiGATioN  OF  Wabbantt  UPON  Sals  OF  GooDS  BT  Sampljb  that  the  bulk 
of  the  goods  equals  the  sample,  is  confined  to  cases  where  the  purchaser  has 
no  opportunity  of  examining  the  goods:  Hargous  v.  Stone,  5  N.  Y.  85;  Afut^ 
ler  V.  Eno,  3  Duer,  425,  citing  the  principal  case,  which  is  also  cited  to  tli» 
aame  point  in  the  dissenting  opinion  of  Daly,  J.,  in  Ely  v.  O^Leary,  2  K  D.  Sol. 
361. 

In  Beebee  ▼.  JRobert,  27  Am.  Doc  1.32,  it  was  held  that  every  sale  hy  sample 
implied  a  warranty  that  the  bulk  of  the  goods  equaled  the  sample,  and  Hbm 
warranty  bound  the  vendor,  though  the  vendee  had  drawn  fresh  samples  f rons 
the  goods  sold,  in  that  case  packed  cotton,  to  assure  himself  that  the  bulk 
of  the  goods  did  correspond  in  quality  with  the  sample.  This  case  is  in  ap- 
parent conflict  with  those  first  cited,  but  is  reconcilable  with  them  by  ibm 
fLct  that  they  recognize  that  this  anomalous  rule  does  prevail  with  respect 
to  sales  of  cotton;  anomalous  at  least  in  that  it  differs  from  the  rule  assertad 
by  the  New  York  courts  in  the  case  of  all  other  sales  of  personal  property? 
See  also,  to  the  same  effect,  Boorman  v.  Jenkins^  27  Id.  159  and  note  166^  im 
which  the  peculiar  rule  applicable  to  sales  of  ootton  is  recognized.  In  the  not» 
to  Bradford  v.  Manly,  7  Id.  125,  will  be  found  an  extended  discussion  of  th» 
■abject  of  warranty  implied  by  sale  by  sample. 


Jackson  ex  deil  Suffebn  v.  MoCoknell. 

(19  WsimxLL,  176.] 
A  PSBVJECT  DiSGBipnoN  BT  MONUMENTS,  couTses,  and  distances  can  not  bv 

limited  by  the  words  "  containing  two  hundred  acres  and  no  more." 
AoQunESCENCB  IN  A  BoaNDABT  LiNS  is  evidence  of  an  agreement  to  abid» 

by  it,  and,  if  continued  sufficiently  long  to  give  title  by  prescription^  im 

oondnsive  evidence. 
Dbkd  to  Husband  and  Wrra  gives  them  an  estate  in  fee,  not  as  joint  ten-- 

ants,  but  as  tenants  of  the  entirety  with  the  right  of  survivorships. 

Neither  can  alien  without  the  other. 
LiABB  BT  Husband  who  is  a  Tenant  bt  Enthusties  with  his  wife  m 

valid  to  bring  ejectment  upon,  though  she  did  not  join  in  such  lease. 

Sjectment.  John  Suffern,  one  of  plaintifTs  lessors,  conveyed 
the  premises  in  controyersy  to  John  S.  Suffern  (the  other  lessor 
of  plaintiff)  and  Elizabeth,  iriie  of  said  John  S. ,  '*  excepting  and 
reserving  two  hundred  acres  off  of  the  north  side  of  the  lot  agreed 
by  articles  of  agreement,  dated  June  21,  1814,  to  be  conveyed 
by  the  grantor  to  John  McConnell."  In  April,  1816,  John  Suf* 
fern  conveyed  to  John  McConnell,  as  required  by  a  previoti» 
agreement.     The  tract  conveyed  was  described  as  beginning  aft 
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a  point  specified ;  the  courses  and  distances  were  then  stated, 
and  the  conreyance  concluded  as  follows:  '*  containing  two  hun- 
dred acres,  strict  measure,  and  no  more."  The  plaintiff  claimed 
that  defendant  had  taken  possession  of  nine  acres  more  than  he  was 
entitled  to  under  this  deed,  and  that  the  defendant  was  certainlj 
in  possession  of  more  than  two  htmdred  acres,  whereas  the  deed 
limited  him  to  that  number  and  no  more.     One  Lawrence  had  snr- 
yejed  a  line  as  the  south  line  of  the  two  hundred  acre  tract,  and 
to  this  the  defendant  claimed.     The  plaintiff,  on  the  other  hand, 
insisted  upon  a  different  boundary,  known  as  Ludlej's  line. 
Tliere  was  evidence  tending  to  show  the  tacit  acquiescence  ol 
John  S.  Suffem  in  the  Lawrence  line.    The  defendant  insisted 
that  the  plaintiff  cotdd  not  recoTer  on  the  demise  of  John  Suf- 
fem, because  of  the  conveyance  by  him  to  John  S.  Suffem  and 
wife,  nor  on  the  demise  of  John  S.  Suffem,  because  of  the  non- 
joinder of  his  vnife  therein.     Verdict  for  plaintiff  which  defend- 
ant moves  to  vacate. 

J.  A,  Collier,  for  the  defendant. 

J.  A.  Spencer,  for  the  plaintiff. 

By  Court,  Cowen,  J.  I  do  not  collect  from  the  case  that  the 
question  of  excess  in  Lawrence's  survey,  of  three  or  four  aeres 
over  the  two  hundred  intended  to  be  conveyed  to  the  defendant, 
was  either  submitted  to  the  jury  or  passed  upon  by  them.  Cer- 
tainly it  could  not  be  made  available  as  in  itself  the  ground  of 
recovery.  The  words  of  exact  restriction  to  two  hundred  wsres 
and  no  more  in  the  deed  to  the  defendant  could  never  be  al- 
lowed to  supersede  or  control  a  palpable  description,  so  easily 
traceable  as  was  the  Lawrence  survey,  through  its  monuments, 
courses,  and  distances.  The  acquiescence  of  John  S.  Suffem  for 
a  length  of  time  in  the  lines  as  run  by  Lawrence,  was  put  to  the 
jury  as  evidence  of  an  agreement  to  abide  by  the  survey  made  by 
Lawrence,  especially  of  the  south  line,  and  such  acquiescence 
for  a  great  number  of  years  as  conclusive  evidence  of  an  agree- 
ment. This  was  as  favorable  for  the  defendant  as  would  be 
warranted  by  the  law,  since  the  decision  in  the  court  for  the  cor- 
rection of  errors  in  Adams  v.  Rockwell,  16  Wend.  285.  Mere 
silent  acqtiiescence  in  an  adverse  possession,  according  to  an 
erroneous  line,  is  no  bar  till  it  shall  have  continued  for  the  time 
demanded  by  the  statute  of  limitations,  unless  the  jury  infer  an 
agreement.  The  utmost  here  insisted  on  is  acquiescence  for  six- 
teen years,  and  no  express  agreement  to  the  fence  as  the  true 
line,  was  shown. 
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The  remainmg  question  respects  the  demises  laid  in  the  dec- 
laration. John  Suffem  having  by  his  deed  transferred  all  his 
title  to  John  S.  Suffem  and  wife,  the  demise  from  the  former 
became  unavailable;  and  it  was  objected  upon  the  trial,  that  the 
title  residing  in  the  two  latter,  the  declaration  shotdd  have 
stated  a  joint  lease  from  them  to  the  plaintiff.  No  doubt  the 
plaintiff  was  bound  to  show  such  a  title  as  enabled  him  to  make 
A  separate  demise,  as  he  has  laid  it  in  his  declaration:  Doe  ex 
dem.  Marion  y.  BuUer,  3  Wend.  149.  In  examining  the  pow- 
er of  the  lessor  to  demise,  the  first  question  is,  whether  he  have 
a  right  of  entiy:  Adams  Eject.,  Tillinghast's  ed.,  10;  and  it  was 
not  denied,  in  this  instance,  that  such  a  right  passed  by  the 
deed  to  John  S.  and  vriife.  Could  the  former  alone  make  a 
lease?  All  the  books  agree  in  the  nature  of  the  estate  and  seisin 
created  by  such  a  deed.  Each  of  the  grantees  holds  the  land  in 
fee — ^not  in  moieties,  but  in  severaliy  (per  UnU  et  rum  per  my,  as 
it  is  technically  expressed),  with  the  right  of  survivorship;  and 
so  familiar  was  this  feature,  that  I  have  met  v^ith  but  two  of  our 
states,  among  many  whose  courts  have  had  it  tmder  considera- 
tion, which  have  refused  to  recognize  it  in  the  construction  of 
their  conveyances.  These  are  Connecticut  and  Ohio,  both  of 
whose  superior  courts,  however,  admit  that  it  is  the  well-settled 
rule  of  the  common  law:  WkUUesey  v.  FuMer,  11  Conn.  337; 
Sergeant  v.  Steinberger,  3  Ham.  305.'  Various  legal  conse- 
quences arising  from  such  a  peculiar  estate  have  also  been  de- 
duced by  the  cases.  Neither  the  husband  nor  vnfe  can,  in  their 
own  right,  alien  any  part  without  the  concurrence  of  the  other: 
Jackson  ex  dem,  Stevens  v.  Stevens,  16  Johns.  115,  per  Spencer, 
3r,Doe  ex  dem.  De  Feyster  v.  Edwkmd,  8  Cow.  283  [18  Am.  Dec. 
445],  per  Savage,  C.  J.;  and  see  16  Johns.  305.* 

The  husband's  creditors  can  not  take  his  interest  in  execution. 
Sogers  v.  Orider,  1  Dana,  242;  Boanes  v.  Archer,  4  Leigh,  650, 
though  it  is  certainly  inferable,  from  Barber  v.  Harris,  15 
Wend.  615,  that  his  right  Jur^  uxoris  might  be  thus  appropriated : 
LUcJifield  V.  Cudvxnih,  15  Pick.  23 ;  Stoebler  T.Knerr,  5  Watts,  181 ; 
Brown  v.  Gate,  5  N.  H.  416;  Schermerhorn  v.  MUler,  2  Cow.  439. 
That  case  holds  that  the  husband  alone  may  give  a  mortgage  of 
such  interest.  Why  then  can  he  not  enter  or  give  a  lease?  It 
was  suggested  on  the  argument  that  here  was  something  in  the 
nature  of  a  joint  tenancy,  in  which  case  it  is  not  settled,  that 
one  can  demise  vrithout  the  other.  If  such  were  the  conse- 
quence, none  of  the  cases  give  countenance  to  the  analogy, 

1.  a  Ohio,  806;  S.  C,  16  Am.  Deo.  653.  3.  J<iek$on  t.  Cory. 
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unless  it  be  those  in  Connecticut  and  Ohio;  and  these  admit  it 
to  be  peculiar  -with  them.    All  the  other  cases  deny  that  the 
seisin  is  in  joint  tenancy  either  in  substance  or  form.    That  ^vfeo 
the  veiy  question  in  several  of  the  cases  already  cited;  and  to 
these  may  be  added  various  others:   ThorrUon  v.  Thomian,  3 
Rand.  179;    ToluI  v.  Campbell,  7  Yerg.  319,  333  [27  Am.  Dec. 
508];  Den  ex  dem.  Edrdeitbergh  v.  Hardenbergh,  5  Halst.  42,  45 
(18  Am.  Dec.  371];  Shaw  v.  Hearsey,  5  Mass.  521;  Ross  v.  Gar- 
rison, 1  Dana,  35,  37,  38.     The  survivorship  presents  the  great- 
est formal  resemblance;  and  yet,  instead  of  putting  that  on  the 
notion  of  a  joint  tenancy,  the  authorities  all  refer  it  to  the  estab- 
lished effect  of  a  conveyance  to  husband  and  wife,  pretty  mnch 
independent  of  any  principles  which  govern  other  cases. 

But  if  otherwise,  I  am  not  prepared  to  admit  that  one  joint 
tenant  is  unable  to  demise  his  share,  and  so  recover  it  in  eject- 
ment, without  the  concurrence  of  his  co-tenant.  A  separate 
lease  by  him  is  considered  a  severance,  at  least  pro  tanlo :  Doe 
ex  dem.  Mdrsack  v.  Read,  12  East,  57,  61;  Doe  ex  dem,  Lxdham 
V.  Fenn,  3  Camp.  190.  Nor  does  this  conflict  with  the  rule  that 
joint  tenants  must  bring  a  joint  action,  whether  it  be  real  or 
mixed,  according  to  Co.  lit.  195,  sec.  311,  and  the  commentary. 
Those  are  cases  where  the  action  stands  nominally  in  favor  of 
the  joint  tenants,  as  plaintiffs  on  the  record.  The  cases  put  are 
of  a  pra^pe  quod  reddat  or  assize;  and  so  the  ejectment  seems 
to  have  been  in  MUne  v.  Cummings,  4  Yeates,  577,  in  which 
Coke  is  followed.  Such  is  also  the  case  supposed  by  Suther- 
land, J.,  in  The  People  v.  Webster,  10  Wend.  554.  Such  also 
are  the  cases  of  Schoonmaker's  Eai^rs  v.  Elmendorf,  10  Johns.  49; 
and  Oibson  v.  2bdd,  1  Bawle,  452,  455.  We  certainly  collect 
from  these  and  various  other  cases  the  general  rule  that  joint 
tenants  must  join  and  be  joined  in  all  actions.  Ejectment,  how- 
ever, is  an  exception.  To  many  purposes  the  lessors  of  the 
plaintiffs  are  the  real  parties;  but  the  fiction  of  a  lease,  when 
you  come  to  examine  the  power  of  demise,  seems  always  to  have 
been  treated  as  a  reality.  The  cases  cited  from  12  East  and  3 
Campbell,  go  upon  that.  The  lease  working  a  severance,  the 
lessee  thus  becomes  a  tenant  in  common  with  the  other  tenant,  at 
least  for  so  much  of  the  estate  as  the  declaration  supposes  to  be 
demised.  Being  a  tenant  in  common,  he  must  in  general  sue 
alone:  Co.  Lit.  195.  Nothing  is  joint  between  him  and  his  co- 
tenant  excepting  possession;  and  though  we  hold  that  tenants 
in  common  may  make  a  joint  or  several  demise  in  ejectment, 
Jackson  ex  dem.   Vandcnherg  v.  Bradt,  2  Cai.  1G9,  yet  a  giv\at 
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majority  of  the  cases  are  ilie  other  way :  Heaiherly  ex  dem.  Worth- 
xngton  y.  Western,  2  Wils.  232,  and  the  cases  there  cited;  WliUe 
▼.  Lessee  of  Pickering,  12  Serg.  &  B.  435,  and  cases  there  cited; 
Innis  Y.  Crawford,  4  Bibb,  241.    Nor  do  I  think  the  role  as  to 
joinder  wonld  be  at  all  different,  if  this  case  were  to  be  consid- 
ered as  commenced  and  pending  under  our  revised  statutes,  for 
you  may  insert  the  names  of  the  real  claimants  in  different 
counts  in  substance  as  formerly;  ^'  and  all  the  provisions  of  law 
concerning  lessors  of  a  plaintiff  shall  apply:"  2  B.  S.  231,  sec. 
5,  2d  ed.    The  revised  statutes,  however,  do  not  reach  the  case. 
It  is  said  that  the  wife  should  be  a  party  in  order  to  bind  her; 
and  that  her  husband  being  the  sole  party,  she  is  not  at  all  af- 
fected, and  would  not  be  even  by  a  common  recoveiy :  5  Halst. 
45,  46,  and  authorities  there  cited.    We  have  already  seen  how 
widely  this  general  rule  has  been  departed  from  in  cases  of 
ejectment.    It  is  a  mere  possessoiy  action;  and  a  recoveiy  never 
bound  the  right  imder  the  old  form  of  proceeding.    It  worked 
little  if  any  effect  beyond  changing  the  onus  probandi  in  a  cross 
action:  Adams'  Eject.,  Tillinghast's  ed.,  315.     The  doctrine 
that  you  shall  not  divide  one  right  into  several,  and  in  that  way 
make  several  suits,  did  not  apply. 

I  have  said  that  in  the  case  at  bar  the  husband  alone  could 
not  alien.  The  meaning  is,  he  can  not  alien  the  entire  estate. 
His  case  was  put  with  that  qualification  in  Bogers  v.  Orider;  but 
Barber  v.  Harris,  we  have  seen,  holds  that  he  may  mortgage  all 
the  interest  which  he  has  in  right  of  his  wife;  being  seised  jure 
uxoris,  it  follows  that  he  may  make  a  lease  in  his  own  name 
alone,  or  may  join  with  his  wife,  at  his  option.  So  in  effect, 
it  was  held  by  Wilson  v.  Rich,  1  Brownl.  134, 135.  That  was  in 
the  44  Eliz.  before  the  fictitious  lease  had  been  allowed.  The 
husband  and  wife  made  a  lease,  but  actual  possession  under  it 
being  necessazy  according  to  the  practice  of  that  day,  instead  of 
delivering  it  in  person,  the  wife  made  a  power  of  attorney  for 
that  purpose.  The  husband  then  sued,  laying  the  demise  jointly 
from  himself  and  wife.  Popham,  Fenner,  and  Yelverton, 
JJ.,  held  that,  as  the  wife  could  not  make  an  attorney,  there 
was  no  deliveiy  of  possession  as  to  her,  and  therefore  the  proof 
varied  from  the  declaration.  They  added,  the  lease  is  only  the 
lease  of  the  husband;  but  they  did  not  at  all  question  that  had 
the  declaration  contained  a  count  on  his  sole  demise,  he  might 
have  recovered. 

On  the  whole,  I  do  not  think  there  is  any  foundation  for  a  new 
trial  to  be  found  in  any  of  the  points  taken.     One  of  them  ob- 
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jects  tliat  the  verdict  is  against  the  weight  of  eyidenoe,  and  it  is 
said  the  preponderance  is  decidedly  in  favor  of  the  aocaracj  of 
the  Lawrence  survey;  and  another,  that  Murray  McCk>nnell  and 
Amy  Carpenter,  witnesses  for  the  defendant,  are  to  receive  canedii 
in  preference  to  Hartline,  a  witness  for  the  plaintiff,  who,  if  he 
contradicts  them,  was  effectually  impeached.  There  was  a  very 
striking  conflict  of  testimony  between  the  surveyors  and  othen 
in  respect  to  the  Ludley  and  Lawrence  lines;  and  some  of  the 
testimony  in  favor  of  the  plaintiff  was  derivable  from  the  ad- 
missions and  apts  of  the  defendant  himself.  In  my  opinion,  the 
juxy  might  well  regard  the  testimony  of  Hartline  as  contradidr 
ing  Murray  McConnell  and  Amy  Carpenter,  especially  the  for- 
mer; and  it  was  entirely  their  office  to  say  what  degree  of  credit 
they  would  accord  to  each.  Aside  from  the  documental  evi- 
dence, all  the  questions  in  the  case  were  eminently  proper  to  b« 
submitted  to  the  juxy;  they  were  so  submitted;  and  the  finding 
of  the  jury  is  precisely  such  as  we  can  not  disturb  withoat  a 
plain  encroachment  upon  their  province. 
New  trial  denied. 


Died  to  Husband  akd  Wits  oonstitates  them  not  tenants  in  common  or 
joint  tenants  but  tenants  of  the  entirety,  with  an  absolute  right  of  sornTor- 
ship  that  can  not  be  destroyed  by  the  alienation  of  either  during  their  joint 
Uvea:  MiUer  v.  MiUer,  9  Abb.  (N.  S.)  447;  ChdH  v.  Gm%  31  Barb.  320; 
Diekingon  v.  Codwite,  1  Sandf.  Gh.  222;  Dicu  v.  Glover,  1  Hoff.  77.  See  also 
De  Pierrea  v.  Thorn,  4  Bosw.  294;  Meeker  v.  Wright,  11  Hun,  535,  relying 
npon  the  principal  case.  To  the  same  effect  see  Taiil  ▼.  CampbeU,  27  AnL 
Dec  508,  and  note  514,  reviewing  the  prior  decisions  in  this  series. 

Rioirr  OF  Possession  to  an  Estate  Hkld  in  Entibett  is  in  the  Husbaxih 
who  may  dispose  of  tbe  same  for  his  life  as  he  pleases:  Beach  v.  HoUider,  S 
Hun,  520;  Farmers*  and  Mechatdca*  Nat,  Bank  qf  R.  v.  Ortgary,  49  Barb. 
162;  Snyder  v.  Sponable,  1  Hill,  569. 

Metes  and  Bounds  will  control  the  quantity  mentioiied  in  a  conveyanoe: 
Boak  V.  Piif,  3  Barb.  357. 

Silent  Aoquiescencb  in  an  Advxbse  Posbbssion  to  an  erroneous  line  may 
in  a  proper  case,  go  to  the  jury  as  evidenoe  of  a  grant,  but  such  evidence  can 
not  be  conclusive  unless  the  possession  has  lasted  twenty  years:  Miner  v. 
Mayor  etc.  qf  New  York,  37  N.  Y.  Supr.  Ct  169,  relying  upon  the  principal 


The  principal  case  has  been  likewise  cited  in  Cook  v.  Bawdon,  6  How.  234. 

Description  bt  Monuments  that  are  permanent,  visible,  and  woU  ascer- 
tained, and  by  courres  and  distances,  will  control  the  further  description  ol 
lands  as  being  bounded  by  the  lands  of  certain  specified  persons:  Benedict  ▼. 
Oaylordt  29  Am.  Dec.  299.  Natural  objects  will  oontrol  courses  and  doscrip- 
tion  in  the  determination  of  the  position  of  boundaries:  Hurley  v.  Morgan, 
28  Id.  579  and  note  584,  where  the  prior  dedsions  in  this  series  are  collected. 
See  also  the  note  to  Heaion  v.  Hodges,  30  Id.  734,  where  the  whole  subject  i» 
considered  at  length. 


Jan.  1838.]  WsBBEBS*  Ez'BS  t;.  Blttmt.  445 


Webbebs'  ExEOirroBS  v.  Blunt. 

[19  Wbhssll,  188.] 

PlK>Km  TO  LnnMNirr  a  Sheriff  yoK  Relbasivo  ▲  Dsfsidaht  from  «r 
Mt  18  Toid  as  agaixut  public  policy.    The  aheriff  miut  obey  his  writ  and 
€Ui  not  take  indemnity  for  refosing  to  obey  it,  although  the  person  mak- 
ing the  promise  falsely  informs  him  that  the  process  had  been  satisfied. 

AcnoH  to  recoTer  on  an  alleg^ed  agreement  made  with  Webbers 
as  sheriff,  that  if  he  would  release  E.  M.  Blunt  from  arrest  under 
an  attachment,  the  defendant,  Joseph  Blunt,  would  indemnify 
Webbers  from  all  loss.  It  was  alleged  that  Joseph  Blunt  repre- 
sented that  the  attachment  had  been  satisfied  and  was  wrong- 
fully and  improperly  issued  ;  and  he  thereby  and  by  agreeing  to 
indemnify  Webbers,  procnxed  the  latter  to  release  E.  M.  Blunt 
from  custody.  That  Webbers  had  been  sued  for  the  release, 
and  compelled  to  pay  four  hundred  dollars,  which  defendant 
failed  to  repay,  etc.    Demurrer  to  the  declaration  and  rejoinder. 

8.  Stevens,  for  the  defendant. 

J.  A.  Spencer,  for  the  plaintiff. 

By  Court,  Cowen,  J.  Admitting  the  discharge  to  have  been 
lawful,  the  third  count  is  clearly  bad.  It  represents  the  defend- 
ant a  mere  volunteer  on  a  past  consideration,  a  discharge  from 
the  attachment  without  his  request:  1  Chit.  PI.  263,  ed.  of  1823, 
and  the  cases  there  cited,  and  for  the  exclusive  benefit  of  a  third 
perBon,  promising  to  indemnify  the  sheriff.  It  is  true  we  must 
intend  that  this  promise  was  in  writing;  but  written  or  unwritten, 
being  a  mere  nudum  pactum,  there  is  neither  principle  nor  au- 
thority in  the  law  which  goes  in  the  least  to  sustain  it. 

The  first  and  second  counts  are  good,  provided  the  sheriff  acted 
lawfully  in  discharging  the  defendant's  father,  on  the  representa- 
tion that  the  attachment  had  wrongfully  issued.  Neither  count 
alleges  anything  more  in  substance,  though  according  to  the  al- 
legation in  the  firsty'^the  defendant  added  that  the  costs  had  been 
paid.  In  either  case,  the  question  is,  whether  the  sheriff  was  au- 
thorized on  any  mere  representation  of  the  defendant  to  disobey 
the  process  of  the  law? 

Were  the  question  one  of  mere  dvil  right  respecting  a  matter 
ooUatenJ  to  the  writ,  like  the  taking  of  property  under  a  fien 
facias  supposed  to  be  sold  by  the  execution  debtor  in  order  to 
defraud  his  creditors,  I  should  not  be  disposed  to  deny  that  a 
promise  of  indemnify  would  be  valid,  where  the  sheriff,  as  he  ia 
alleged  to  have  done  in  this  instance,  had  acted  in  good  faith: 
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Placket  Y.  Oreaham,  3  Salk.  75.  Yet  it  requires  no  effort  to  see 
that  such  a  case  would  be  yeiy  different  from  his  taking  the'woid 
of  the  defendant's  son,  or  any  other  person,  that  there  is  error  or 
irreguh&rity  in  the  process  itself »  and  sitting  in  judgment  upon 
the  act  of  his  superiors,  and  determining  the  question  whetJier 
the  command  in  the  writ  shall  be  obeyed  or  disobeyed:  ScoU  t. 
Sliaw,  13  Johns.  378;  Hinman  y.  Brees,  Id.  529.  A  willfnl  dis- 
obedience, cYen  to  the  ciyil  process  of  the  court,  is  such  an 
abuse  as  would  not  only  subject  the  sheriff  to  punishment  as  for 
a  contempt,  but  to  an  indictment.  It  is  a  yiolation  of  his  oalh 
of  office.  The  question  is  whether  he  could  escape  such  a  con- 
sequence, because  some  one  tells  him  that  there  is  somewhere  a 
secret  yice  in  the  line  of  proceedings,  by  which  the  writ  may  be 
ayoided.  Would  any  court  listen  to  such  a  defense  for  a  moment? 
Even  if  the  allegation  were  true,  it  could  not  be  set  up  and  in- 
quired into  collaterally.  The  writ  would  be  holden  Yalid  until 
set  aside  by  the  authority  from  which  it  emanated:  Hinman  y. 
BreeSj  13  Johns.  529,  531;  per  Van  Ness,  J.  in  Cable  v.  Cooper ^ 
15  Id.  152;  Jones  y.  Cook,  1  Cow.  309.  Indeed  it  was  held  in 
this  yery  matter  on  an  action  for  the  escape,  that  it  was  no  de- 
fense for  Webbers  to  say  that  the  attachment  was  irregular  be- 
cause the  debt  had  been  paid  or  discharged,  and  Mr.  Justioe 
Nelson  cited  scYeral  authorities  to  that  point:  Ames  y.  Webbert, 
8  Wend.  545,  547. 

It  follows,  then,  that  this  promise  is  Yoid  on  the  ground  of 
public  policy.  It  is  said  in  Placket  y.  Oresham,  3  Salk.  75, 
"  Whore  a  sheriff  takes  a  bond  as  a  reward  for  doing  a  thing, 
'tis  Yoid,  for  it  may  be  to  warrant  him  in  the  breach  of  his  duty." 
At  common  law  he  could  not  eyen  refuse  to  execute  process  till 
his  fees  were  paid,  and  if  he  did,  he  ,was  held  indictable  for  ex- 
tortion; and  this  was  said  both  of  ca.  sa.  and  sfi./a.:  Ee9oot£^ 
case,  1  Salk.  330;  Arum.,  Id.  331,  case  5.  In  the  Queen  y.  Bd- 
wood,  11  Mod.  80,  the  sheriff  was  held  indictable  for  aYoluntaij 
escape  of  one  committed  to  ward  under  the  warrant  of  a  justice 
of  the  peace.  Allowing  sheriffs  to  grant  the  indulgence  claimed 
in  the  case  at  bar,  besides  being  a  disobedience  of  the  writ, 
would  lead  to  all  manner  of  extortion  as  in  old  times,  and  be- 
fore the  passing  of  the  act  23  Hen.  YI.,  against  taking  bonds 
colore  officii.  This  may  be  seen  in  the  yiyid  picture  of  practioes 
which  is  giyen  by  Montague,  C.  J.,  in  Dive  y.  Jfaningham, 
Plowd.  Com.  67;  at  page  68,  he  considers  the  taking  of  indem- 
nities against  escapes  as  extortion.  The  question  there  was 
upon  a  bond  taken  by  a  sheriff  for  a  prisoner's  appearance  on 
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an  execution;  and  the  chief  justice  says,  the  prisoner  not  being 
bailable,  the  sheriff  took  the  bond  unduly,  and  colore  officii  sui^ 
^nrliich  is  always  taken  in  malam  partem,  and  signifies  an  act 
badly  done  under  the  countenance  of  an  office,  and  it  bears  a  dis- 
senting yisage    of   duty,    and    is   properly  called   extortion. 
•*  Wherefore,"  he  adds,  ''  here,  inasmuch  as  the  obligation  was 
made  for  the  deliverance  of  T.  M. ,  who  was  in  the  custody  of 
the  plaintiff  as  officer,  it  can  not  be  denied  but  that  he  took  the 
obligation  for  his  deliyerance  colore  officii. "    And  what  is  our  own 
statute  on  the  subject,  2  B.  S.  214,  sec.  60,  2d.  ed.?    It  is,  that 
"  no  sheriff  or  other  officer  shall  take  any  bond,  obligation,  or 
security,  by  color  of  his  office,  in  any  other  case  or  manner  than 
such  as  are  provided  by  law;  and  any  such  bond,  obligation,  or 
security,  taken  otherwise  than  as  herein  directed,  shall  be  void." 
This  statute  is  even  much  broader,  both  as  to  subject-matter  and 
persons,  than  the  23  Hen.  YI.,  which  may  be  seen  recited  at 
large  and  much  commented  upon  in  Dive  v.  Maningham.    There 
are  also  seyeral  cases  in  this  court  which  hold,  that  any  security 
taken  by  the  sheriff  out  of  the  regular  course  of  the  execution 
-will  be  void:  Orange  Co.  Bank  v.  Wakeman,  1  Cow.  46,  47,  and 
cases  cited  in  note  (a)  there;  Miim/ord  y.  Armstrong,  4  Id.  553. 
This  is  not  the  case  of  taking  a  security  with  the  assent  of  the 
plaintiff  in  the  writ,  or,  which  is  the  same  thing,  where  the  plaintiff 
adopts  a  security  taken  without  his   original   assent,  as  in 
Armstrong  v.  Oarrow,  6  Oow.  466.     In  Mosdel  y.  Middleion,  1 
Vent.  237,  it  is  said  a  sheriff  can  not  take  a  bond  from  a 
prisoner  even  for  his  fees,  because  it  would  give  him  an  oppor- 
tunity to  extort. 

There  can  be  no  doubt  that  the  promises  declared  on  were 
merely  void,  on  the  plaintiff's  own  showing. 
Judgment  for  defendant. 

Ck>LOius  Omon. — An  agreement  with  a  eheriff  to  obtain  an  indolgenoe  not 
allowed  by  law  or  an  agreement  in  contemplation  of  an  escape  from  arrest,  is 
void  as  amoonting  to  an  agreement  for  indemnity  against  a  breach  of  duty: 
Winter  v.  Kinney,  1  N.  Y.  367;  Decker  v.  Judson,  16  Id.  443;  Mortoji  y. 
Campbell,  14  Abb.  414;  S.  C,  37  Barb.  182.  So  a  sheriff's  contract  not  to 
sell  under  an  execution  before  the  lapse  of  a  stated  period  is  void:  Perkins  y. 
Proud,  62  Barb.  429.  And  if  a  bond  is  exacted  by  the  provost-marshal,  in 
charge  of  enlisted  men,  conditioned  that  they  shall  not  desert,  the  bond  is 
void  as  having  been  obtained  colore  officii:  Richardson  v.  CrandcUl,  48  N.  Y. 
349;  see  also  Kellogg  v.  McCormick,  2  K  D.  Sm.  611. 

But  if  a  sheriff  is  authorized  in  a  certain  case  to  take  a  bond  with  two 
securities  and  instead  takes  a  bond  with  one  only,  this  is  a  mere  irregularity 
and  will  be  cured,  if  the  person  for  whose  benefit  the  bond  was  taken  accepts 
it:  Morton  v.  Campbell,  supra. 
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Bendebkaqle  v.  Gogeel 

119  WxHDKXX,  907.] 

SiPABATB  AonoKS  If  AT  B£  Bbouobt  by  the  same  plaintiff  upon  weputJbt  Mad 
independent  contracts  in  hia  favor,  subject,  however,  to  the  power  of  tht 
conrt  to  direct  their  consolidation  in  proper  cases. 

Sbpabats  Actions  fob  Ikstallments  of  Moxkt  due  at  diffisrent  times  oo 
the  same  contract,  may  be  sustained  if  the  action  be  in  covenantor 
assumpsit;  but  if  the  action  be  in  debt  it  most  be  for  the  whole. 

RioovBRT  FOB  Part  OF  AN  Entibb  Dkmand  merges  the  whole  and  ban  any 
further  recovery  thereof. 

Sums  Dub  on  a  Cubbbnt  ob  Book  Account  constitute  one  entire,  indiria- 
ble  demand. 

One  Action  only  mat  bb  Maintained  for  demands  already  due  in  the  sum 
contract,  as  for  damages  arising  from  a  single  wrong,  altfaongh  snch  de- 
mands may  have  fallen  due  or  such  damages  have  developed  at  diSenat 
times. 

Sepabatb  Actions  mat  be  Sustained  for  each  of  several  separate,  inde^ 
pendent  injuries  or  wrongs. 

Action  commenced  in  April,  1835,  for  breach  of  coTenaots 
alleged  to  have  been  made  by  Bendemagle  in  respect  to  a  lease 
made  by  him  to  Cocks.  Bendemagle  had  covenanted  to  paj 
for  one  third  of  the  manure  which  Cocks  should  bring  on  the 
leased  premises  during  the  continuance  of  the  lease,  also  to  paj 
twenty-five  dollars  for  plowing  and  working  a  certain  lot  dur- 
ing the  first  year.  In  abatement  Bendemagle  pleaded  a  prior 
action  of  covenant  brought  in  February,  1834,  on  the  same  lease 
for  alleged  breach  by  him  of  the  covenants  thereof.  To  this 
Cocks  replied  that  the  covenants  before  sued  upon  were  other, 
distinct,  and  different  from  those  on  which  this  oetion  was  based. 
Demurrer  was  interposed  to  this  replication.  Demurrer  over- 
ruled and  judgment  given  for  plaintiff.  Defendant  Bendemagle 
sued  out  a  writ  of  error. 

G.  O'Connor,  for  the  plaintiff  in  error. 

W,  S.  Sears,  for  the  defendant  in  error. 

By  Court,  Cowen,  J.  The  point  raised  by  this  demurrer  has 
been  veiy  fully  considered  in  the  course  of  the  conflicting  opin- 
ions delivered  by  two  of  the  learned  judges  in  the  court  below, 
and  the  arguments  of  counsel  here.  We  have  been  furnished  with 
all  the  New  York  authorities,  and  nearly  all  the  English  which 
bear  upon  the  point.  In  respect  to  separate  and  independent  oou- 
tracts,  the  books  agree  that  separate  actions,  whether  the  proper 
form  be  covenant,  assimipsit,  or  debt,  may  be  brought  at  the 
pleasure  of  the  party,  subject  only  to  the  power  of  the  courts  to 


Jan.  1838.]  Bendebnagle  v.  CocKa  449 

direct  them  to  be  consolidated  in  proper  cases :  Phillips  v.  Berkk, 
16  Johns.  136  [8  Am.  Dec.  299];  Badger  v.  TUcomb,  15  Pick. 
409  [26  Am.  Dec.  611];   Rex  v.  The  Sheriff"  of  fferefordahire,  1 
Bam  &  Adol.  572.'    With  resx)ect  to  installments  of  money  duo 
at  successive  days  under  the  same  contract,  a  difference  is  taken, 
that  if  the  action  be  debt,  it  must  be  brought  for  the  whole: 
Rudder  v.  Price,  1  H.  Bl.  550;  per  Wilde,  J.,  15  Pick.  413;  but 
if  it  be  covenant  or  assiunpsit,  the  action  may  be  for  each  sue* 
cessive  installment  as  it  falls  due:  Cooke  v.  Wlwrwood,  2  Saund. 
337;  Badger  v.  TUcamb,  15  Pick.  409;  Ashford  v.  Hand,  Andr, 
370.     And  so  without  doubt,  as  to  any  other  breaches  of  several 
covenants  or  promises  contained  in  the  same  contract,  provided 
the  action  be  brought  before  the  subsequent  breaches  are  com- 
mitted. *   The  cases  all  agree  that  where  the  demand  is  entire,  a 
recovery  for  part  bars  a  suit  for  the  whole:  WUlai^d  v.  Sperry, 
16  Johns.  121;   Brockwayy.  Kinney,  2  Id.  210;   Farrington  y» 
Payne,  15  Id.  432;  Boies  v.  QuaUebom,  2  Nott  &  M.  205;  Eite 
V.  Long,  6  Band.  457  [18  Am.  Dec.  719];  Smilh  v.  Jones,  15 
Johns.  229;  Miller  v.  Covert,  1  "Wend.  487;  IngraJiamY.  Hall,  11 
Serg.  &  B.  78;  Fetter  v.  Beale,  1  Salk.  11;  Barwell  v.  Kensey,  3 
Lev.  179.     The  diflficulty  lies  in  discriminating  between  entire 
and  several  demands.     I  have  been  able  to  find  but  one  caso 
which  holds  that  there  being  several  breaches  of  the  same  con- 
tract already  committed,  the  party  may  bring  a  several  action  for 
each.     That  is  the  case  of  Badger  v.  TUcomb,  15  Pick.  409  [26 
Am.  Dec.  611],  which  will  be  noticed  by  and  by.     On  the  con- 
trary, I  think  the  decisions  of  this  court  in  respect  to  accounts 
involve  the  opposite  doctrine :  Guernsey  v.  Carver,  8  Wend.  492 
[24  Am.  Dec.  60];  Colvin  v.  Corwin,  15  Id.  557.     They  go  upon 
the  ground  that  dealings  between  parties  in  a  current  account 
make  but  one  entire  contract;  and  therefore  a  suit  and  recovery 
for  part,  the  whole  being  due,  shall  be  a  bar  to  the  whole.     It  is 
an  entire  demand,  incapable  of  division :  Per  Nelson,  J. ,  8  Wend. 
494.     Yet  every  additional  item  in  the  account  is  in  nature  of  a 
distinct  installment.    The  obvious  principle  is,  that  several  claims 
already  due  under  the  same  contract,  shall  be  deemed  one  entire 
demand  or  cause  of  action.     In  the  late  case  of  Colvin  y.  Corwin, 
15  Id.  557,  the  two  demands  were  distinct  as  to  time  and  place, 
being  several  purchases  of  lottery  tickets  by  the  defendant  at  two 
different  lottery  offices  of  the  plaintiffs,  and  of  different  agents; 
yet  both  being  due,  it  was  held  that  an  action  for  one  item 
barred  a  subsequent  suit  for  the  other.    The  chief  justice  speaks 
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of  the  two  suits  as  the  splitting  of  a  small  demand.  Yetsappose 
that  one  of  these  items  had  not  been  due  at  the  time  of  the  first 
suit,  clearly  the  objection  would  have  been  removed.  I  Tenture 
to  say  that  the  courts  have,  with  few  exceptions,  acted  upon  this 
distinction  ever  since:  Oirling  v.  Aldas,  2  Keb.  617,  a.  d.  1G70, 
in  B.  B.,  22  Car.  11.  That  case  is  thus  reported:  "Coleman  op- 
posed a  prohibition  to  the  honor  of  Ale  on  splitting  of  actions 
because  the  party  was  insolvent,  and  the  contracts  really  sev^eral 
on  several  deliveries  of  ale  by  Maltster  to  Alewife.  Sed  non  aUe 
catur,  but  per  curiam  a  prohibition  must  be  awarded.  If  the 
causes  may  be  joined  in  one  action  they  must,  and  a  prohibition 
was  awarded."  In  the  late  case  of  MsLaughlin  v.  ffiU,  6  Yt.  20, 
without  denying  the  general  rule,  the  court  saved  from  its  opera- 
tion those  items  of  account  which  were  not  due,  and  therefore 
not  submitted  to  the  justice  in  the  first  suit:  Avery  v.  Hlcfi^  4 
Conn.  362,  S.  P.  The  same  rule,  with  another  proper  exception, 
will  be  found  to  have  been  acted  upon  and  illustrated  in  Bagol 
V.  Wmiams,  3  Bam  &  Cress.  235. 

I  admit  that  Badger  v.  TUcoTnb,  15  Pick.  409,  is  opposed  to 
this  rule,  and  goes  the  whole  length  of  sustaining  the  replication 
of  the  plaintiff  below.  It  is  sufficient  to  reply,  that  in  doing  so, 
it  was  necessary,  as  was  done  in  that  case,  to  deny  that  Ouem-- 
Bey  V.  Carver  was  rightly  decided  by  this  court.  The  learned 
judge  who  delivered  the  opinion  of  tiie  court  in  the  former  case 
observes:  **  We  know  of  no  principle  of  law,  nor  any  other  de- 
cided case  on  which  the  decision  in  that  case  [  Guernsey  v.  Carver] 
can  be  sustained."  Were  there  such  a  total  absence,  both  of 
principle  and  authority,  as  is  here  intimated,  we  might  well  dis- 
trust the  propriety  of  farther  adhering  to  that  decision.  But 
with  great  deference,  I  had  supposed  Oirling  v.  Aldas,  before 
cited,  from  2  Keble,  to  be  plain  in  principle  against  the  splitting 
up  of  accoimts  or  different  demands  arising  under  the  same 
contract ;  and  to  go  the  length  of  absolutely  forbidding  it  to  be 
done.  This  will  be  seen  more  distinctty  by  the  report  of  the  same 
case  in  1  Sid.  73,  by  the  titte  of  Girling  v.  Alders.  "  The  case 
was  one  contracted  with  another  for  divers  parcels  of  malt,  the 
money  to  be  paid  for  each  parcel  being  under  forty  shillings; 
and  he  levied  divers  plaints  thereupon.  Wherefore,  the  court 
here  granted  a  prohibition;  because,  though  they  be  several 
contracts,  yet,  forasmuch  as  the  plaintiff  might  have  joined 
them  all  in  one  action,  he  ought  so  to  have  done,  and  sued  here, 
and  not  put  the  defendant  to  an  unnecessary  vexation,  no  more 
than  he  can  split  an  entire  debt  into  divers,  to  give  the  inferior 
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court  jurisdiction  in  fraudem  legis.*'    The  same  rule  is  put  in 
the    same  book:  Anon.  65.    In  me  Tiew,  and  taken  literally, 
these  books  may  seem  to  go  too  far;  but  although  they  speak  of 
several  contracts,  they  evidently  mean  separate  demands  growing 
out  of  one  general  contract,  or  a  course  of  dealing  or  account 
current  between  the  parties.    For  the  purpose  of  an  action  they 
make  but  one  demand.    It  is  the  same  thing,  in  effect,  whether 
the  splitting  of  this  demand  be  restrained  by  prohibition  or  by 
allowing  the  first  suit  to  be  pleaded  in  abatement  or  in  bar  of  the 
second.    It  is  but  a  difference  in  the  remedy.    Bagot  y.  Williams 
adopts  the  latter  remedy.    Lord  Bagot's  steward  (Williams)  had 
receiyed  various  sums  of  money  at  different  times,  in  1822,  for 
the  use  of  his  principal.    The  sums  which  he  received  for  sales 
of  timber  exceeded  three  thousand  four  hundred  pounds.     This, 
with  two  other  sums,  made  in  the  whole  seven  thousand  pounds, 
which  Lord  Bagot's  agent  knew,  when  he  sued  in  debt  for  only 
four  thousand  poimds,  in  the  name  of  Lord  Bagot  against  Wil- 
liams in  the  court  baron  of  Buthin.    Judgment  passed  by  de- 
f atdt,  and  the  plaintiff's  agent  verified  and  took  judgment  for  three 
thousand  four  htmdred  pounds  only.     After  that  judgment  was 
obtained,  the  plaintiff's  agent  discovered  that  the  defendant  had 
also  received  foriy-siz  pounds  for  rent  due  at  Christmas,  1821. 
On  a  suit  being  brought  in  the  king's  bench  for  the  balance  of 
the  account,  the  former  suit  was  pleaded  in  bar  as  being  for  the 
same  identical  cause  of  action,  on  which  issue  was  joined;  and 
the  plea  was  sustained  on  evidence  of  these  facts  except  as  to 
the  forty-six  pounds. 

Gkkrrow,  B.,  who  tried  the  cause,  vTas  of  opinion  "  that  what- 
ever constituted  a  subsisting  debt  at  the  time  when  the  proceed- 
ing in  the  inferior  court  was  instituted,  and  was  knovni  to  be  so 
by  the  agent  who  managed  the  whole  transaction,  was  to  be 
considered  as  included  in  and  constituting  one  entire  cause  of 
aotion,"  and  he  directed  a  verdict  for  the  plaintiff,  for  only  forty- 
six  pounds.  On  motion  for  a  new  trial,  Abbott,  C.  J.,  assimied 
that  the  form  of  action  in  the  court  below  might  have  been  what 
he  calls  a  concessit  solvere,  including  the  same  causes  of  action 
which  were  the  subject  of  the  second  suit;  and  he  considered  the 
acts  of  the  agent  with  a  knowledge  of  all  the  facts,  as  equiva- 
lent to  a  submission  of  the  same  facts  to  a  jury,  and  their  find- 
ing a  balance  of  only  three  thousand  four  htmdred  pounds. 
Bayley,  J.,  took  a  broader  ground,  and  I  think  went  the  same 
length  with  the  learned  Ixuron  who  tried  the  cause.  He  ob- 
serves: "  In  this  case  Lord  Bagot,  at  the  time  when  the  fii^st 
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action  yna  oommenced,  had  a  demand  on  the  defendant,  not  for 
one  spedfio  sum  of  money,  but  for  different  smns  of  money  re- 
ceiyed  by  the  defendant  on  his  account,  from  different  persons 
and  at  different  tunes.     His  agent  knew  that  he  had  claims  in 
respect  of  all  these  sums  now  claimed  except  forty-six  pounds; 
and  haying  that  knowledge,  he  formed  an  opinion  that  three  thou- 
sand four  hundred  pounds  was  the  whole  sum  that  Lord  Bagot 
ought  to  claim;  and  if  he  acted  upon  that  opinion,  it  is  much 
the  same  thing  as  if  the  plaintiff  in  a  cause  at  nisi  prius  haying 
a  demand  of  sixty  pounds,  consisting  of  three  sums  of  twenty 
pounds,  which  became  due  to  him  at  different  times,  consented 
to  take  a  yerdict  for  forty  pounds.     If  the  juiy  in  sach  a  case, 
at  the  suggestion  of  the  plaintiff,  reduced  the  yerdict  to  forty 
pounds,  he  would  be  bound  by  it,  and  could  not  afterwards 
bring  a  second  action  for  the  other  twenty  pounds.     It  seems  to 
me  that  he  is  equally  bound  by  his  own  act  in  this  case,  as  he 
would  haye  been  by  a  yerdict  of  a  jury  in  the  other;  and  thai 
haying  chosen  to  abandon  his  claim  once,  he  has  done  it  for- 
ever."   Holroyd,  J.,  concurred,  and  a  new  trial  was  denied. 
Now  I  understand  a  majority  of  the  judges  here  to  put  the  case 
upon  the  simple  facts  that  Lord  Bagot  had  a  clai^i  for  seyeial 
sums  resting  in  account,  and  chose  to  sue  for  some  of  them. 
Accordingly,  in  Bunnel  y.  Pinto,  2  Conn.  431,  where  the  parties 
submitted  their  accounts  to  arbitrators,  who  awarded,  and  the 
plaintiff  sued  for  forty  dollars  not  included  in  the  award,  this 
was  held  a  bar  to  the  action;  and  Swift,  C.  J.,  remarks,  that " a 
book  account  is  an  indivisible  claim,  as  much  as  a  promissoiy 
note;  and  a  party  may  as  well  pretend  that  he  kept  back  a  part 
of  his  claim  on  a  note,  and  then,  after  the  award,  bring  a  suit 
upon  it."    Hosmer,  J.,  and  the  rest  of  the  court,  it  is  true,  do 
not  in  terms  accede  to  the  proposition,  but  in  the  subsequent 
case  of  Avej^  y.  Fitch,  4  Id.  362,  the  whole  court,  with  Hos- 
mer, (now)  C.  J.,  at  their  head,  not  only  adopt  and  repeat  it, 
but  I  think  take  a  distinction  which  goes  the  whole  length  of 
maintaining  the  plea  now  in  question. 

To  an  action  on  book,  the  plea  was  that  by  writ  dated  July 
9,  1819,  the  plaintiff  brought  an  action  on  book  against  the 
defendant,  demanding  seven  dollars,  and  on  the  general  issue  re- 
covered judgment.  Replication  that  the  account  of  seven  dollars 
accrued  and  fell  due  after  the  commencement  of  the  suit  id 
which  the  recovery  was  pleaded.  Hosmer,  C.  J. ,  delivered  the 
opinion  of  the  court.  He  said:  ''  For  the  same  cause  of  action, 
no  person  ought  to  recover  twice;  and  if  it  might  have  been  ei* 
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iiibited  in  a  fozmer  suit  as  part  of  a  book  debt  then  litigated,  it 
must  be  considered  as  extinguished;  A  man  can  not  be  per- 
xnitted  to  sever  a  book  debt  and  multiply  suits  unnecessarily. 
TThe  case  of  Lane  y.  Cook,  3  Day,  265,  settled  this  principle:  that 
«  judgment  in  an  action  of  book  debt  is  conclusiye,  '  as  to  all  mat- 
ters on  book  subsisting  between  the  parties,  at  the  date  of  the  writ 
on  which  judgment  was  rendered.'  But  a  cause  of  action  which 
originated  posterior  to  the  commencement  of  a  suit  can  not  be  af- 
fected by  the  judgment  rendered  in  it,  as  it  was  not  exhibited  in 
ovidence,  nor  could  form  any  part  of  the  matter  on  which  the  suit 
-was  instituted. "  Looking,  as  I  think  we  must,  on  the  several  de- 
faults to  pay  items,  as  so  many  sucoessiYe  breaches  of  a  single  con- 
tract, we  here  have  an  authority  for  saying  that  all  such  breaches 
are  but  parts  of  one  indivisible  demand,  so  far  as  they  were  com- 
mitted at  the  commencement  of  the  suit. 

I  must,  therefore,  be  permitted  to  believe,  that  QueroBey  v. 
Kjorver  is  not  without  principle  and  authority  in  its  support,  and 
that  it  was  very  properly  followed  in  Stevens  v.  Lockwood,  13 
Wend.  644  [28  Am.  Dec.  492],  and  other  cases  in  this  court.  I 
admit  that  the  case  of  .6^  V.  The  Sheriff  of  Herefordshire, IBsirn. 
ii  Adol.  672,  is  not  without  an  appearance  of  conflict  with  the 
other  English  cases.  A.  became  indebted  to  B.,  less  than  forty 
ahillings  (the  jurisdiction  of  the  sheriff's  court),  for  carriage  of 
goods,  and  less  than  forty  shillings  for  like  carriage  one  month 
after.  B.  sued  for  each  separately  in  the  sheriff's  court;  and 
the  king's  bench  held  the  two  sums  to  be  distinct  debts,  and  de- 
nied a  prohibition;  Oirling  v.  Alders  was  cited  in  support  of  the 
motion;  nor  was  its  authority  denied;  nor  was  that  of  Bagot 
y.'  WtUiams.  Two  such  remote  and  distinct  instances  of  dealing 
might  have  been  viewed  as  not  coming  within  the  rule  which 
forbids  the  splitting  of  a  continuous  account,  much  less  as  mak- 
ing parts  of  one  express  contract.  The  rule  may  differ  in  its  re- 
soltSy  accordingly  as  courts  give  it  a  more  restricted  or  a  more  lib- 
eral application.  Bex  v.  The  Sheriff  of  Herefordshire,  seems  to  be 
an  instance  of  the  former;  Colvin  v.  Corwin,  in  this  court,  of  the 
Matter.  The  two  cases  may  not  stand  together  in  their  circum- 
stances; but  the  rule  itself  appears  to  be  as  fully  recognized  in 
England  as  in  this  state;  and  being  of  a  remedial  tendency,  by 
contributing  to  reduce  a  vexatious  multiplicity  of  suits,  it  should 
be  liberally  applied.  No  such  uncertainty,  however,  can  arise 
in  applying  the  rule  to  different  claims  arising  upon  the  same 
express  contract. 

The  case  of  Young  v.  Munby,  4  Mau.  &  Sel.  183,  cited  for  the 
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defendant  in  error,  would  be  in  point  against  iois  plea^  if  the 
action  had  been  on  contract.     But  it  was  an  action  on  the  case 
brought  bj  the  rector  against  the  executor  of  his  predecessor, 
upon  the  htw  and  custom  of  Enghind,  to  recover  damages  for 
dilapidations  of  the  chancel  and  a  pew.     The  plea  in  bar  was 
that  the  plaintiff  had  before  sued  and  recovered  against  the 
same  defendant  for  not  rei>airing  the  rectory  house,  outhouses, 
and  cottages  belonging  to  the  rectory,  and  the  gates  and  hedges 
upon  the  glebe  lands.     The  replication  denied  that  the  damages 
now  sought  to  be  recovered  were  in  any  manner  included  in  the 
former  declaration,  and  that  the  same  or  any  part  thereof  were 
recovered  in  the  former  action.     On  demurrer  the  plea  was  held 
bad,  but  the  action  was  evidently  for  a  mere  tort.     All  the  in- 
stances put  by  Tindal,  who  argued  in  support  of  the  plea,  are 
founded  upon  cases  relative  to  torts;  and  Lord  EUenborough, 
0.  J.,  said:  ''They  are  different  and  independent  injuries  in 
respect  of  the  different  parts.     The  injury  from  the  dilapidation 
of  the  house  is  one  thing;  that  from  the  dilapidation  of  the 
chancel  is  another."    It  is  true  the  same  thing  may  be  said  in 
respect  to  different  breaches  of  the  same  contract;  but  there  the 
parties  have  tied  them  together  and  made  them  one  by  their  own 
agreement. 

I  admit  that  the  rule  does  not  extend  to  several  and  distinct 
trespasses  or  other  wrongs:  WkUe  v.  Mo9eley,8'Pick.  356;  nor 
as  we  have  seen,  to  distinct  contracts.  It  goes  against  several  ac- 
tions for  the  same  wrong,  and  against  several  actions  on  the  same 
contract.  All  damages  accruing  from  a  single  wrong,  though  at 
different  times,  make  but  one  cause  of  action,  and  all  debts  or 
demands  already  due  by  the  same  contract  make  one  entire  cause 
of  action.  Each  comes  under  the  familiar  rule,  that  if  a  party 
will  sue  and  recover  for  a  portion,  he  shaU  be  barred  of  the 
residue.  Proof  of  that  fact  would  sustain  the  common  issue  as 
presented  in  Bagot  v.  Williams,  that  the  plaintiff  had  before  im- 
pleaded the  defendant,  and  recovered  for  the  same  identical 
cause  of  action,  etc.  The  plea  of  a  former  judgment  in  an  action 
for  a  part  of  such  entire  demand,  being  valid  as  a  plea  in  bar  to 
the  whole,  it  follows  that  a  plea  of  the  pendency  of  such  aa 
action  is  good  in  abatement  for  the  whole.  Both  stand  upon  the 
same  principle;  the  only  difference  lies  in  the  form  of  the  pleas 
and  the  effect  of  the  judgments  respectively. 

The  judgment  of  the  court  below  must  be  reversed. 

An  Entire  Demand  can  not  bb  Split  up  ao  as  to  authorize  the  bringing 
oi  several  saita  thereon;  in  all  such  cases  the  jadgment  in  the  first  actkn  in 
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which  a  part  of  the  demand  was  pat  m  snit,  can  be  pleaded  in  bar  to  any  sub- 
sequent action:  Clark  y.  Jonea,  1  Denio,  519;  Staples  y.  Goodrich,  21  Barb. 
318;  CoUmm  v.  IVoodvforth,  31  Id.  384;  Bancroft  v.  Sjtear,  44  Id.  216;  Cog* 
gins  y.  BulwinkU,  I  E.  D.  Sm.  437;  Secor  y.  SturgiSy  2  Abb.  75;  S.  C,  16  N. 
Y.  554;  Mason  y.  AUian,  9  Id.  31;  Oliver  v.  /loU,  11  Ala.  578;  O'NeaU  v. 
Brown,  21  Id.  485;  Erwiny,  Lynn,  16  Ohio  St.  646;  Stein  v.  PraiHe  Rose,  17 
Id.  475.  Nor  is  it  allowed  a  party  in  one  action  to  treat  a  contract  as  re- 
scinded and  in  another  to  sne  for  a  breach  thereof;  thus  he  can  not  bring  a 
quantum  meruit  for  senrioes  actually  rendered,  and  then  bring  an  action  for 
damages  for  the  breach  of  the  special  contract  under  which  the  seryioes  were 
originally  performed:  Moody  y.  Leverieh,  14  Abb.  (N.  S.)  153.  But  causes  of 
action  arising  on  distinct  contracts,  though  these  had  their  origin  in  the  same 
transaction,  need  not  be  joined  in  one  suit:  Hughes  y,  Alexander,  5  Duer,  492. 
A  breach  of  an  entire  contract  will  entitle  to  only  one  action,  for  it  will  be 
considered  that  thereby  the  contract  is  entirely  destroyed;  therefore,  where 
a  covenant  to  supply  water  for  the  use  of  a  mill  was  disregarded,  an  action 
brought  upon  the  contract  was  held  to  entirely  determine  it,  and  no  subse- 
qaent  action  could  be  brought  for  the  continued  failure  to  supply  the  water: 
Fish  y.  Foley,  6  HiU,  66;  Atwood  v.  Norton^  27  Barb.  647,  relying  upon  the 
principal  case.  But  a  contract  may  be  continuing  and  be  not  determined  by 
the  first  breach.  Such  would  be  the  case  of  the  grant  of  a  right  of  way  to 
which  would  be  annexed  a  coyenant  to  erect  a  gate  at  the  terminus  of  the 
way,  and  keep  it  in  repair.  Here  an  action  for  damages  because  of  a  failure 
to  keep  the  gate  in  proper  repair  would  be  no  bar  to  a  subsequent  action  for 
a  subsequent  failure  to  repair:  Beach  v.  Crcun,  2  N.  Y.  86.  It  might  be  no 
easy  matter,  howeyer,  to  formulate  the  distinction  between  this  case  and  that 
of  the  coyenant  to  furnish  a  continued  water  supply. 

Where  Several  Covenants  are  Included  in  the  Same  Instrument, 
though  suits  may  be  instituted  for  the  breach  of  each  covenant,  yet  every 
action  must  include  all  breaches  that  have  occurred  to  the  time  of  its  institu- 
tion: Yates  v.  Fassett,  5  Denio,  28;  Joyce  v.  Moore,  10  Mo.  273.  In  Mcln" 
tosii  v.  Aoion,  49  Barb.  550,  however,  it  was  held  that  if  the  covenants. were 
entirely  independent,  no  necessity  existed  of  joining  the  separate  causes  of 
action  in  one  suit,  and  the  intimationa  of  the  principal  case  that  the  rule  was 
otherwise  were  disapproved  of. 

Items  of  an  Aooovnt  Constituts  but  one  Entire  Demand,  and  there* 
fore  if  a  suit  has  been  brought  to  recover  on  some  of  the  items  contained 
therein  that  may  be  used  as  a  defense  to  a  subsequent  action  for  other  items: 
Bourgesser  v.  Harrison^  12  Wise.  648,  relying  upon  the  principal  case.  To 
the  same  effect  is  Ctuemsey  v.  Carver,  24  Am.  Dec.  60,  and  note  61. 


HoLUBTEB  V.  Nowlen. 

[19  Wsudkll,  284.] 

For  Injury  to  a  Passenger,  Staoe-goach  Proprietors  are  liable  only  for 
want  of  proper  care,  diligence,  and  skill. 

Ov  Baooaue  Staoe-coach  Proprietors  are  Insurers  and  are  answerable  for 
any  loss  not  resulting  from  public  enemies  or  inevitable  accident;  the 
presence  of  the  owner  or  his  sending  his  servant  to  look  after  the  prop- 
erty does  not  constitute  an  exception  to  the  rule,  there  being  no  fraud  on 
the  part  of  the  owner. 
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Koncx  THAT  Baogaob  would  bb  at  thb  Risk  or  the  Ownkb,  printed  and 

placarded  at  the  public  olfioes  of  a  stage  company,  will  not  limit  its  liar 

bility  as  a  common  carrier. 
Common  Caeeier  can  not  Kejsct  oe  Recsivb  a  cnatomer  at  pleMoie. 
Cabeibr's  Liabilitt  is  Determined  bt  the  Pouct  of  the  Law  and  he  ia 

liable  independent  of  his  contract. 
Paiae  Answer  as  to  Value  of  Goods  Intrusted  to  a  Ck>MMON  Garbieb  is 

a  frand  upon  him,  and  may  exonerate  him  from  making  good  a  loss  not 

chargeable  to  his  neglect  or  miaoondact. 
General  Notice  that  Carrier  will  not  be  Rbsponsible  for  baggaga  doss 

not  restrict  his  liability,  nor  does  it  create  a  presaniption  of  an  implifd 

contract  not  to  hold  him  answerable  for  baggage. 

Action  for  loss  of  trunk  and  its  contents.  Defendant  was  a 
common  carrier  by  stage-coach.  Public  notice  that  baggage 
would  be  at  the  risk  of  the  owner  was  printed  and  placarded  in 
the  stage  office  and  the  principal  public  houses,  and  had  been 
for  the  past  three  years,  in  the  town  where  plaintiff  resided. 
On  July  20, 1833,  before  daylight,  the  plaintiff  left  Avon  in  de- 
fendant's coach,  for  Buff&lo.  His  trunk  was  placed  in  the  boot 
and  carefully  fastened.  After  proceeding  three  miles  it  was  as- 
certained that  the  fastenings  had  been  cut  and  the  trunk  and 
contents  stolen. 

C.  P.  Kirkland,  for  the  plaintiff. 

If.  T.  Beynolds  and  P.  Oridley,  for  the  defendant. 

By  Court,  Bbonson,  J.  Stage-coach  proprietors,  and  other 
carriers  by  land  and  water,  incur  a  very  different  responsihOilj 
in  relation  to  the  passenger  and  his  baggage.  For  an  injuxy  to 
the  passenger,  they  are  answerable  only  where  there  has  been  a 
want  of  proper  care,  diligence,  or  skill;  but  in  relation  to  bag- 
gage they  are  regarded  as  insurers,  and  must  answer  for  any  loss 
not  occasioned  by  inevitable  accident,  or  the  public  enemies. 
As  the  point,  though  made,  was  not  discussed  by  the  defendant's 
counsel,  I  shall  content  myself  with  referring  to  a  few  cases  to 
prove  that  they  are  liable,  as  common  carriers,  for  the  loss  or 
injury  of  the  property  of  the  passenger:  Orange  Co.  Bank  ?. 
Brown  ^  9  Wend.  85  [24  Am.  Dec.  120];  Camden  Company  v. 
Burke,  13  Id.  611  [28  Am.  Dec.  488];  Brooke  y.  Pichmck,  4iBmg 
218 ;  4  Esp.  177  ;*  2  Kent,  601.  The  fact  that  the  owner  is 
present,  or  sends  his  servant  to  look  after  the  property,  does 
not  alter  the  case:  Robinson  v.  Dunmore,  2  Bos.  &  Pul.  418. 
Chambre,  J.  said:  "  It  has  been  determined,  that  if  a  man  travel 
in  a  stage-coach  and  take  his  portmanteau  with  him,  though  he 

1.  Ciark  T.  Cray. 
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has  his  eye  upon  the  portmanteau,  jet  the  carrier  is  not 
absolved  from  his  responsibility,  but  will  be  liable  if  the  port- 
manteau be  lost."  The  liability  of  a  carrier  is  like  that  of  an 
inn-keeper ;  and  it  was  said  in  CayWs  case^  8  Go.  63/  that  '*  it  is 
no  excuse  for  the  inn-keeper  to  saj  that  he  delivered  the  guest 
the  key  of  the  chamber  in  which  he  lodged,  and  that  he  left  the 
door  open;  but  he  ought  to  keep  the  goods  and  chattels  of  his 
guest  there  in  safeiy."  When  there  is  no  fraud,  the  fact  that 
the  ovmer  accompanies  the  property,  can  not  affect  the  principle 
on  which  the  carrier  is  charged  in  case  of  loss. 

The  principal  question  in  the  cause  arises  out  of  the  notice 
given  by  the  coach  proprietors,  that  bag^fage  carried  by  the  tel- 
egraph line  would  be  at  the  risk  of  the  owner;  and  the  first  in- 
quiiy  is,  whether  there  was  sufficient  evidence  to  charge  the 
plaintiff  with  a  knowledge  of  the  notice.  If  we  are  to  follow  the 
current  of  modem  English  decisions  on  this  subject,  it  can  not 
be  denied  that  there  was  evidence  to  be  left  to  a  jury,  and  upon 
which  they  might  find  that  the  plaintiff  had  seen  the  notice. 
But  I  think  the  carrier,  if  he  can  by  any  means  restrict  his  liabil- 
ity, can  only  do  so  by  proving  actual  notice  to  the  owner  of  the 
property.  I  agree  to  the  rule  laid  down  by  Best,  C.  J.,  in 
Brooke  v.  Pickwick^  ^  Bing.  218,  decided  in  1827,  when  the 
courts  of  Westminster  hall  had  commenced  retracing  their  steps 
in  relation  to  the  liability  of  carriers,  and  were  endeavoring  to 
get  back  on  to  the  firm  foundation  of  the  common  law.  He 
said:  ''  If  coach  proprietors  wish  honestly  to  limit  their  respon- 
sibility, they  ought  to  announce  their  terms  to  eveiy  individual 
who  applies  at  their  office,  and  at  the  same  time  to  place  in  his 
hands  a  printed  paper,  specifying  the  precise  extent  of  their  en- 
gagement. If  they  omit  to  do  this,  they  attract  customers  under 
the  confidence  inspired  by  the  extensive  liability  which  the  com- 
mon law  imposes  upon  carriers,  and  then  endeavor  to  elude 
that  liability  by  some  limitation  which  they  have  not  been  at 
the  pains  to  make  knovm  to  the  individual  who  has  trusted 
them." 

I  should  be  content  to  place  my  opinion  upon  the  single 
ground,  that  if  a  notice  can  be  of  any  avail,  it  must  be  directly 
brought  home  to  the  owner  of  the  property;  and  that  there  was 
no  evidence  in  this  case  which  could  properly  be  submitted  to  a 
jury  to  draw  the  inference,  that  the  plaintiff  knew  on  what 
terms  the  coach  proprietor  intended  to  transact  his  business. 
But  other  questions  have  been  discussed;  and  there  is  another 

1.  Cajye'f  oote,  80o.  82. 
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case*  before  the  court  where  the  judge  at  the  circuit  Uioiig:ht 
the  evidence  sufficient  to  charge  the  plaintiff  with  notice.  It 
will  therefore  be  proper  to  consider  the  other  questions  ^rhich 
have  been  made  by  the  counsel. 

Can  a  common  carrier  restrict  his  liability  by  a  general  notice, 
in  any  form,  brought  home  to  the  opposite  party?    Without  in- 
tending to  go  much  at  laige  into  this  vexed  question,  it  will  be 
necessary  to  state  some  leading  principles  relating  to  the  duties 
and  liabilities  of  the  carrier,  and  the  ground  upon  which  bis  re- 
sponsibility rests.     The  rules  of  the  common  law  in  relation  to 
common  carriers  are  simple,  well  defined,  and  what  is  no  less 
important,  well  understood.     The  carrier  is  liable  for  all  losses 
except  those  occasioned  by  the  act  of  God  or  the  public  ene- 
mies.    He  is  regarded  as  an  insurer  of  the  property  committed 
to  his  charge,  and  neither  destruction  by  fire,  nor  robbery  by 
armed  men,  will  discharge  him  from  liability.     Holt,  G.  J.^  in 
pronouncing  his  celebrated  judgment  in  the  case  of  Coggs  ▼. 
Bemardy  2  Ld.  Baym.  918,  said:  ''This  is  a  politic  establish- 
ment, contrived  by  the  policy  of  the  law,  for  the  safety  of  all  per- 
sons, the  necessity  of  whose  affidrs  obliges  them  to  trust  these  sorts 
of  persons,  that  they  may  be  safe  in  their  ways  of  dealing."    In 
Forward  v.  PiUard^  1  T.  R.  27,  where  the  carrier  was  held  liable 
for  a  loss  by  fire.  Lord  Mansfield  said,  that  "  to  preyent  litiga- 
tion, collusion,  and  the  necessity  of  going  into  circumstances  im- 
possible to  be  unrayeled,  the  law  presumes  against  the  carrier, 
unless  he  shows  it  was  done  by  the  king's  enemies,  or  by  such 
act  as  could  not  happen  by  the  intervention  of  man,  as  storms, 
lightnings,  and  tempests."    And  in  relation  to  a  loss  by  robbery 
he  said:  "  The  true  reason  is,  for  fear  it  may  give  room  for  collu- 
sion, that  the  master  may  contrive  to  be  robbed  on  purpose,  and 
share  the  spoil."    The  rule  has  been  fully  recognized  in  this 
state:  CoU  v.  McMechen,  6  Johns.  160  [5  Am.  Dec.  200];  miM 
V.  Rossett,  10  Id.  1  [6  Am.  Dec.  306];  Kemp  v.  Cougktry,  11  Id. 
107.     In  Roberta  v.  Ikirner,  12  Id.  232  [7  Am.  Dec.  311],  Spencer, 
J.,  said,  the  carrier  "  is  held  responsible  as  an  insurer  of  the 
goods,  to  prevent  combinations,  chicanery,  and  fraud." 

A  common  carrier  exercises  a  public  employment,  and  conse- 
quently has  public  duties  to  perform.  He  can  not,  like  the 
tradesman  or  mechanic,  receive  or  reject  a  customer  at  pleasure, 
or  charge  any  price  that  he  chooses  to  demand.  If  he  refuse  to 
receive  a  passenger  or  carry  goods  according  to  the  course  of  his 
particular  employment,  without  a  sufficient  excuse,  he  will  be 

1.  Cole  T.  Goodwin  and  Story ^  19  Wend.  231;  8.  O.,  potL 
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liable  to  an  action;  and  he  can  only  demand  a  reasonable  com- 
pensation for  his  services,  and  the  hazard  which  he  incurs:  2  Ld. 
Raym.  917;*  Bac.  Abr.,  Carriers  B,  Skin.  279;'  1  Salk.  249, 
250,-'  5  Bing.  217;*  3  Taunt.  272,* />er  Lawrence,  J.;  2 Kent, 599; 
Story  on  Bail.  328;  Jeremy  on  Carriers,  59. 

It  has  been  said  that  the  carrier  is  liable  in  respect  of  his 
reward:  Lane  v.  CoUon,  1  Salk.  143.  Lord  Coke  says, ''  he  hath 
his  hire,  and  thereby  implicitly  undertaketh  the  safe  delivery  of 
the  goods  delivered  to  him:"  Co.  Lit.  89  a.  The  carrier  may 
no  doubt  demand  a  reward  pro}>ortioned  to  the  services  he  ren- 
ders and  the  risk  he  incurs;  and  having  taken  it,  he  is  treated 
as  an  insurer,  and  bound  to  the  safe  delivery  of  the  property. 
But  the  extent  of  his  liability  does  not  depend  on  the  terms  of 
his  contract:  it  is  declared  by  law.  His  undertaking,  when  re- 
duced to  form,  does  not  differ  from  that  of  any  other  person  who 
may  agree  to  carry  goods  from  one  place  to  another;  and  yet, 
one  who  does  not  usually  exercise  this  public  employment,  will 
incur  no  responsibiliiy  beyond  that  of  an  ordinary  bailee  for 
hire;  he  is  not  answerable  for  a  loss  by  any  means  against  which 
he  could  not  have  guarded  by  ordinary  diligence.  It  is  not  the 
form  of  the  contract,  but  the  policy  of  the  law  which  determines 
the  extent  of  the  carrier's  liability.  In  AnseU  v.  Waierhxm8e^  2 
Chit.  1,  which  was  an  action  on  the  case  against  the  pro- 
prietor of  a  stage-coach  for  an  injuiy  to  the  plaintiff's  wife,  Hol- 
royd,  J. ,  said : ' '  This  action  is  founded  on  what  is  quite  collateral 
to  the  contract,  if  any;  and  the  terms  of  the  contract,  unless 
changing  the  duty  of  a  common  carrier,  are  in  this  case  quite 
immaterial.  The  declaration  states  an  obligation  imposed  upon 
him  by  the  law.  This  is  an  action  against  a  person,  who,  by  an 
ancient  law,  held,  as  it  were,  a  public  office,  and  was  bound  to 
the  public.  This  action  is  founded  on  the  general  obligation  of 
Che  law."  In  JFbward  v.  PiUard,  1  T.  R.  27,  Lord  Mansfield  said: 
<'  It  appears  from  all  the  cases  for  one  hundred  years  back,  that 
there  are  events  for  which  the  carrier  is  liable  independent  of 
his  contract.  By  the  nature  of  his  contract,  he  is  liable  for  all 
due  care  and  diligence;  and  for  any  negligence  he  is  suable  on 
his  contract.  But  there  is  a  further  degree  of  responsibiliiy  by 
the  custom  of  the  realm,  that  is,  by  the  common  law;  a  carrier 
is  in  the  nature  of  an  insurer."  See  eAaoEMe  v.  Proprietors  etc,, 
1  Esp.  36. 

The  law  in  relation  to  carriers  has  in  some  instances  operated 

1.  09089  ▼.  Btnuud,  2.  B<mUton  t.  Sandiford,  8.  Oixboum  ▼.  Hunt. 

4.  JUIryv  Homt.  6.  HarrUt.  Padtwood. 
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with  seyeiity,  and  Qiey  have  been  charged  with  losses  against 
which  no  degree  of  diligence  could  guard.  But  cases  of 
this  description  are  comparatiTely  of  rare  occurrence;  and  the 
reason  why  they  are  included  in  the  rule  of  the  common  law,  is 
not  because  it  is  fit  in  itself  that  any  man  should  answer  without  a 
fault,  but  because  there  are  no  means  of  effectually  guarding  the 
public  against  im}>osition  and  fraud,  without  making  the  rule 
so  broad,  that  it  will  sometimes  operate  harshly.  It  was  well 
remarked  by  Best,  C.  J.,  in  BUey  v.  Home,  5  Bing.  217,  that 
"  when  goods  are  delivered  to  the  carrier,  they  are  usually  no 
longer  under  the  eye  of  the  owner;  he  seldom  follows  or  sends 
any  servant  with  them  to  their  place  of  destination.  If  they 
should  be  lost  or  injured  by  the  grossest  negligence  of  the  car- 
rier or  his  servants,  or  stolen  by  them,  or  by  thieves  in  collusion 
with  them,  the  owner  would  be  unable  to  prove  either  of  these 
causes  of  loss.  His  witnesses  must  be  the  carrier's  servants,  and 
they,  knowing  that  they  could  not  be  contradicted,  would  ex- 
cuse their  masters  and  themselves."  These  remarks  lose  little 
of  their  force  when  applied  to  the  case  of  passengers  in 
stages,  steamboats,  and  railroad  cars.  For  although  they  are 
in  the  neighborhood  of  their  property,  it  is  neither  under  their 
eye,  nor  have  they  any  efficient  means  of  protecting  it  against 
the  consequences  of  negligence  and  fraud;  The  traveler  is 
usually  among  strangers;  his  property  is  in  the  hands  of  men 
who  are  sometimes  selected  with  little  regard  to  their  diligence 
and  fidelity;  and  if  the  remedy  of  the  owner  in  case  of  loss  de- 
pend on  the  question  of  actual  negligence  or  fraud,  he  must 
make  out  his  right  to  recover  by  calling  the  very  men  whose 
recklessness  or  frailty  has  occasioned  the  injury.  It  was  re- 
marked by  Best,  C.  J.,  in  Brooke  v.  Pickwick,  4  Bing.  218, 
that  ''though  coach  proprietors  of  the  present  day  are  a  re- 
spectable and  opulent  class,  many  of  the  persons  employed  by 
them  resemble  those  whom  the  common  law  meant  to  guard 
against." 

There  is  less  of  hardship  in  the  case  of  the  caziier  than  has  some- 
times been  supposed;  for  while  the  law  holds  him  to  an  ex- 
traordinaiy  degree  of  diligence,  and  treats  him  as  an  insurer  of 
the  property,  it  allows  him,  like  other  insurers,  to  demand  a 
premium  proportioned  to  the  hazards  of  his  employment.  The 
rule  is  founded  upon  a  great  principle  of  public  policy;  it  has 
been  approved  by  many  generations  of  wise  men;  and  if  the 
courts  were  now  at  liberty  to  make  instead  of  declaring  the  law, 
it  may  well  be  questioned  whether  they  could  devise  a  system. 
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vhichy  on  the  whole,  wotdd  operate  more  benefidallj.  I  feel 
the  more  confident  in  this  remark  from  the  fact  that  in  Qreat 
Britain,  after  the  courts  had  been  perplexed  for  thiriy  years 
with  various  modifications  of  the  law  in  relation  to  carriers,  and 
when  they  had  wandered  too  far  to  retrace  their  steps,  the  legis- 
lature finally  interfered,  and  in  all  its  most  important  features 
restored  the  salutary  rule  of  the  common  law. 

The  doctrine  that  a  carrier  might  limit  his  responsibiliiy  by  a 
general  notice  brought  home  to  the  employer  prevailed  in  Eng- 
land for  only  a  short  period.  In  SmUh  v.  Home,  8  Taunt.  144, 
Burrough,  J.,  said:  **The  doctrine  of  notice  was  never  known 
until  the  case  of  Forward  v.  Pittard,  1  T.  R.  27,  which  I  argued 
many  years  ago.''  That  case  was  decided  in  1785,  and  it  is 
remarkable  that  it  does  not  contain  one  word  on  the  subject  of 
notice.  If  that  question  was  in  any  form  before  the  court,  it  is 
not  mentioned  by  the  reporter;  and  the  decision  was  against  the 
carrier,  although  the  loss  was  occasioned  by  fire,  without  his  de- 
fault. The  doctrine  was  first  recognized  in  Westminster  Hall, 
in  1804,  when  the  case  of  Nicholson  v.  WiUan,  5  East,  507,  was 
decided.  Lord  Ellenborough  said,  the  practiee  of  making  a 
'*  special  acceptance"  had  prevailed  for  a  long  time,  and  that 
there  was  '*  no  case  to  be  met  with  in  the  books  in  which  the 
right  of  a  carrier  thus  to  limit  by  special  contract  his  own 
responsibiliiy,  has  ever  been  by  express  decision  denied. "  What- 
ever may  be  the  rule  where  there  is  in  fact  a  special  contract, 
the  learned  judge  could  not  have  intended  to  say,  that  a  carrier 
had  for  a  long  time  been  allowed  to  limit  his  liability  by  a  gen- 
eral notice,  or  that  a  special  contract  had  been  implied  from 
such  a  notice;  for  he  refers  to  no  case  in  support  of  the  position, 
and  would  have  searched  in  vain  to  find  one.  Only  eleven  years 
before  (in  1793),  Lord  Eenyon  had  expressly  laid  down  a  different 
rule  in  Hide  v.  Proprietors  etc,,  1  Esp.  86.  He  said,  *'  There  is 
a  difference  where  a  man  is  chargeable  by  law  generally,  and 
where  on  his  contract.  Where  a  man  is  bound  to  any  duty  and 
chargeable  to  a  certain  extent  by  the  operation  of  law,  in  such 
case,  he  can  not  by  any  act  of  his  own  discharge  himself."  And 
he  put  the  case  of  common  carriers,  and  said,  they  can  not  dis- 
charge themselves  **  by  any  act  of  their  own,  as  by  giving  notice, 
for  example,  to  that  effect."  This  case  was  afterwards  before 
the  king's  bench,  but  on  another  point:  1  T.  B.  889.^ 

The  doctrine  in  question  was  not  received  in  Westminster 
Hall  without  much  doubt,  and  although  it  ultimately  obtained 

1.  6T.B.8M. 
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Bomething  like  a  firm  footings  xnany  of  the  English  judges  bsTe 
expressed  their  regret  that  it  was  ever  sanctioned  by  the  courts. 
Departing  as  it  did  from  the  simplicity  and  certainly  of  the 
common  law  rule,  it  proved  one  of  the  most  fruitful  sources  of 
legal  controversy  which  has  existed  in  modem  times.  When  it 
was  once  settled  that  a  carrier  might  restrict  his  liabiliiy  by  a 
notice  brought  home  to  his  employer,  a  multitude  of  questions 
sprung  up  in  the  courts  which  no  human  foresight  could  ha^e 
anticipated.  Each  carrier  adopted  such  a  form  of  notice  as  he 
thought  best  calculated  to  shield  himself  from  responsibilitj 
without  the  loss  of  employment;  and  the  legal  effect  of  each 
particular  form  of  notice  could  only  be  settled  by  judicial  decia^ 
ion.  Whether  one  who  had  given  notice  that  he  would  not  be 
answerable  for  goods  beyond  a  certain  value  unless  specially  en- 
tered and  paid  for,  was  liable  in  case  of  loss  to  the  extent  of  the 
value  mentioned  in  the  notice,  or  was  discharged  altogether; 
whether,  notwithstanding  the  notice  he  was  liable  for  a  loss  by 
negligence,  and  if  so,  what  degree  of  negligence  would  charge 
him;  what  should  be  sufficient  evidence  that  the  notice  came  to 
the  knowledge  of  the  employer,  whether  it  should  be  left  to  the 
jury  to  presume  that  he  saw  it  in  a  newspaper  which  he  was  ac- 
customed to  read,  or  observed  it  posted  up  in  the  office  where 
the  carrier  transacted  his  business;  and  then,  whether  it 
was  painted  in  large  or  small  letters,  and  whether  the  owner 
went  himself  or  sent  his  servant  with  the  goods,  and  whether 
the  servant  could  read;  these,  and  many  other  questions  were 
debated  in  the  courts,  while  the  public  suffered  an  almost  incal- 
culable injury  in  consequence  of  the  doubt  and  uncertainty 
which  hung  over  this  important  branch  of  the  law:  See  1  Bell's 
Com.  474.  After  years  of  litigation,  parliament  interfered  in 
1830,  and  relieved  both  the  courts  and  the  public,  by  substan- 
tially re-asserting  the  rule  of  the  common  law:  Stat.  1,  Wm.  IV., 
c.  68. 

Without  going  into  a  particular  examination  of  the  English 
cases,  it  is  sufficient  to  say  that  the  question  has  generally  been 
presented,  on  a  notice  by  the  carrier  that  he  would  not  be  re- 
sponsible for  any  loss  beyond  a  certain  sum,  unless  the  gofxLs 
were  specially  entered  and  paid  for;  and  the  decisions  have  for 
the  most  part  only  gone  far  enough  to  say,  that  if  the  ownei*  do 
not  comply  with  the  notice  by  stating  the  true  value  of  the 
goods,  and  having  them  properly  entered,  the  carrier  will  be 
discharged.  In  these  cases,  the  carrier  had  not  attempted 
to  exclude  all  responsibility.     But  there  are  two  ntsiprius  de- 
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cisions  which  allow  the  carrier  to  cast  off  all  liability  whatever. 
In  Moving  v.  Ibdd,  1  Stark.  72,  the  defendant  had  given  notice 
that  he  would  not  answer  for  a  loss  by  &re,  and  such  a  loss  hav- 
ing' occurred.  Lord  Ellenborough  thought  that  carriers  might 
exclude  their  liability  altogether,  and  nonsuited  the  plaintiff. 
In  Leeson  v.  HoU,  1  Stark.  186,  tried  in  1816,  he  made  a  like 
decision;  though  he  veiy  justly  remarked,  that  "if  this  action 
had  been  brought  twenty  years  ago,  the  defendant  would  have 
been  liable;  since  by  the  common  law  a  carrier  is  liable  in  all 
cases  except  two."  We  have  here,  what  will  be  foimd  in  many 
of  the  cases,  a  veiy  distinct  admission  that  the  courts  had  de- 
parted from  the  law  of  the  land,  and  allowed,  what  Jeremy's 
Treatise  on  Carriers,  35, 86,  very  properly  terms  ''  recent  innova- 
tions." 

Some  of  the  cases  which  have  arisen  under  a  general  notice 
have  proceeded  on  the  groimd  of  fraud:  Baison  v.  Donovan,  4 
Bam.  &  Aid.  21;  others  on  the  notion  of  a  special  acceptance  or 
special  contract:  Nicholson  v.  WiUan,  5  East,  607;  Harris  y.  Pack- 
wood,  3  Taunt.  271;  while  in  some  instances  it  is  difficult  to  say 
what  general  principle  the  court  intended  to  establish. 

So  far  as  the  cases  have  proceeded  on  the  ground  of  fraud, 
and  can  properly  be  referred  to  that  head,  they  rest  on  a  solid 
foundation;  for  the  common  law  abhors  fraud,  and  will  not  fail 
to  overthrow  it  in  all  the  forms,  whether  new  or  old,  in  which 
it  may  be  manifested.  As  the  carrier  incurs  a  heavy  responsi- 
bility, he  has  a  right  to  demand  from  the  employer  such  in- 
formation as  will  enable  him  to  decide  on  the  proper  amount  of 
compensation  for  his  services  and  risk,  and  the  degree  of  care 
which  he  ought  to  bestow  in  discharging  his  trust;  and  if  the 
owner  give  an  answer  which  is  false  in  a  material  point,  the 
carrier  will  be  absolved  from  the  consequences  of  any  loss  not 
occasioned  by  negligence  or  misconduct.  The  case  of  Kenrig  v. 
Eggleston,  Aleyn ,  93,  was  decided  in  1649.  The  plaintiff  delivered 
a  box  to  the  porter  of  the  carrier,  saying  ''  there  was  a  book  and 
tobacco  in  the  box,"  when  it  truth  it  contained  one  hundred 
pounds  in  money,  besides.  BoUe,  J.,  thought  the  carrier  was 
nevertheless  liable  for  a  loss  by  robbery;  "  but  in  respect  of  the 
intended  cheat  to  the  carrier,  he  told  the  jury  they  might  con- 
sider him  in  damages."  The  jury,  however,  foimd  the  whole 
sum  (abating  the  carriage),  for  the  plaintiff,  quod  durum  vi- 
debaiur  drcumstantibus.  In  Oibbon  v.  Paynton,  4  Burr.  2298, 
Lord  Mansfield  said,  this  was  a  case  of  fraud  and  he  "  should 
have  agreed  in  opinion  with  the  drcumdantibiis."    In  I^ly  v. 
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Morrice,  Carth.  485,  two  bags  of  money  sealed  up  were  deliTeiecl 
to  the  carrier,  saying  they  contained  two  hundred  pounds,  and 
he  gave  a  receipt  for  the  money.    In  truth  the  bags  contained 
four  hundred  and  fifty  pounds,  and  the  carrier  having  been 
robbed,  paid  the  two  hundred  pounds;  and  in  this  action  brought 
to  recover  the  balance,  the  chief  justice  told  the   jnry,  that 
"  since  the  plaintiffs  had  taken  this  course  to  defraud  the  earner 
of  his  reward,  they  should  find  for  the  defendant."     And  the 
same  point  was  decided  in  another  action  against  the  same 
carrier.     In  Gibbon  y.  Paynton,  4  Burr.  2298,   one  hundred 
pounds  in  money  was  hid  in  hay  in  an  old  nail-bag,  which  fact 
the  plaintiff  concealed  from  the  carrier;  and  the  money  having 
been  stolen,  the  court  held  that  this  fraud  would  discbarge  the 
defendant.     In  the  case  of  the  Orange  Co.  Bank  v.  Brown,  9 
Wend.  85  [24  Am.  Dec.  129],  the  agent  of  the  plaintifi^  put 
eleven  thousand  dollars  in  bank  bills  in  his  trunk,  and  delivered 
it  to  the  captain  of  the  steamboat  as  his  baggage.     The-coort 
held  that  the  term  baggage  would  only  include  money  for  the 
expenses  of  traveling,  and  not  a  large  sum,  as  in  this  case,  taken 
for  the  mere  purpose  of  transportation;  and  it  was  said  that  the 
conduct  of  the  plaintiffs  agent  was  a  virtual  concealment  as  to 
the  money,  that  *'  his  representation  of  his  trunk  and  the  con- 
tents as  baggage,  was  not  a  fair  one,  and  was  calculated  to  de- 
ceive the  captain."    The  owner  is  not  bound  to  disclose  the 
nature  or  value  of  the  goods;  but  if  he  is  inquired  of  by  the 
carrier,  he  must  answer  truly:  PhiUips  v.  Earle^  8  Pick.  182. 

Fraud  can  not,  I  think,  be  imputed  to  the  owner  from  the 
mere  fact  that  he  delivers  goods  after  having  seen  a  general 
notice  published  by  the  carrier,  whatever  may  be  its  purport.  If 
the  carrier  wishes  to  ascertain  the  extent  of  his  risk,  he  should 
inquire  at  the  time  the  goods  are  delivered;  and  then  if  he  is  not 
answered  truly  he  will  have  a  defense:  See  4  Bing.  218.  A 
different  rule  practically  changes  the  burden  of  proof.  At  the 
common  law,  it  is  enough  that  the  owner  prove  the  imdertoking 
of  the  carrier,  and  that  the  goods  did  not  reach  their  destination. 
But  this  doctrine  of  implying  fraud  from  a  notice,  requires  him 
to  go  further,  and  show  that  he  complied  with  the  terms  of  the 
advertisement.  He  may  have  informed  the  carrier  truly  of  the 
value  of  the  goods:  there  may  be  no  fraud,  but  still  he  is  re- 
quired to  prove  himself  innocent  before  he  can  recover.  Inde- 
pendent of  a  notice,  the  onus  would  rest,  where  upon  general 
principles  it  ought  to  rest,  on  him  who  imputes  fraud;  and  the 
carrier  could  not  discharge  himself  without  showing  some  acioft' 
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misrepresentation  or  fraudulent  concealment.  It  does  not  lie  on 
the  employer  to  show  how  the  loss  was  occasioned,  or  that  he 
has  acted  properly;  but  the  law  presumes  against  the  carrier, 
until  he  proves  that  the  loss  happened  by  means  or  under  cir- 
cumstances for  which  he  is  not  answerable:  1  T.  B.  33;  Murphy 
V.  Staton,  3  Munf.  (Va.)  239;  Story  on  Bail.  338. 

But  it  is  enough  for  this  case,  that  the  question  of  fraud  can 
never  arise  under  such  a  notice  as  was  given  by  the  defendant. 
He  did  not  say  to  the  public  that  he  would  not  be  answerable 
for  baggage  beyond  a  certain  sum,  unless  the  owner  disclosed 
the  value;  he  said  he  would  not  be  answerable  in  any  event.  It. 
was,  in  effect,  a  notice  that  he  would  not  abide  the  liabilities' 
which  the  law,  upon  principles  of  public  policy,  had  attached  to 
his  employment.  If  the  notice  can  aid  the  defendant  in  any  form^ 
it  certainly  does  not  go  to  the  question  of  fraud. 

The  only  remaining  ground  of  argument  in  favor  of  the  carrier 
is,  that  a  special  contract  may  be  inferred  from  the  notice.  In- 
dependent of  the  modem  English  cases,  it  seems  never  to  have 
been  directly  adjudged  that  the  liability  of  the  carrier  can  be 
restricted  by  a  special  contract.  Nox  (Maxims),  92,  after  speak- 
ing of  a  loss  by  negligence,  says:  *'  If  a  carrier  would  refuse  to 
cany  unless  a  promise  were  made  to  him  that  he  should  not  be 
charged  with  any  such  miscarriage,  that  promise  were  void."  If 
he  can  not  stipulate  for  a  partial,  it  is  difficult  to  see  how  he  can 
for  a  total  exemption  from  liability.  In  NicJwlson  v.  Willan,  5 
East,  513,  Lord  EUenborough  found  no  direct  adjudication  in 
favor  of  the  position  that  a  carrier  may  limit  his  responsibility 
by  a  special  contract;  but  he  relied  on  the  fact  that  such  an  ex- 
omption  had  never  been  "by  express  decision  denied."  Al- 
though this  mode  of  reasoning  is  not  the  most  conclusive,  I  shall 
not  deny  that  the  carrier  may,  by  express  contract,  restrict  his 
liability;  for,  though  the  point  has  never  been  expressly  adjudged, 
it  has  often  been  assumed  as  good  law:  Aleyn,  93;'  4  Co.  84,  note 
to  Soutlwoie'8  case;  4  Burr.  2301,'  per  Yate&,  J;  1  Vent.  190, 
238;'  Peak.  N.  P.  Cas.  150;*  2  Taunt.  271;*  1  Stark.  186.«  If 
the  doctrine  be  well  founded,  it  must,  I  think,  proceed  on  the 
ground  that  the  person  intrusted  with  the  goods,  although  he 
usually  exercises  that  employment,  does  not  in  the  particular 
case  act  as  a  conmion  carrier.  The  parties  agree  that  in  relation 
to  that  transaction  he  shall  throw  off  his  public  character,  and 
like  other  bailees  for  hire,  only  bo  answerable  for  negligence  or 
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xniBconduct.  If  he  act  as  a  cairier,  it  is  difficult  to  understand 
how  he  can  make  a  valid  contract  to  be  discharged  froma  duty  or 
liability  imposed  upon  him  by  law. 

But  conceding  that  there  may  be  a  special  contract  for  re- 
stricted liability,  such  a  contract  can  not,  I  think,  be  infened 
from  a  general  notice  brought  home  to  the  employer.  The  ar- 
goment  is,  that  where  a  party  delivers  goods  to  be  carried  after 
seeing  a  notice  that  the  carrier  intends  to  limit  his  responsibility, 
his  assent  to  the  terms  of  the  notice  may  be  implied.  But  this 
argument  entirely  overlooks  a  very  important  consideration. 
Notwithstanding  the  notice,  the  owner  has  a  right  to  insist  that 
the  carrier  shall  receive  the  goods  subject  to  all  the  responsibil- 
ities incident  to  his  employment.  If  the  delivery  of  goods  un- 
der such  circumstances  authorizes  an  implication  of  any  kind, 
the  presumption  is  as  strong,  to  say  the  least,  that  the  owner  in- 
tended to  insist  on  his  legal  rights,  as  it  is  that  he  was  willing  to 
yield  to  the  wishes  of  the  carrier.  If  a  coat  be  ordered  from  a 
mechanic  after  he  has  given  the  customer  notice  that  he  wiU  not 
furnish  the  article  at  a  less  price  than  one  hundred  dollars,  the 
assent  of  the  customer  to  pay  that  sum,  though  it  be  double  the 
value,  may  perhaps  be  implied;  but  if  the  mechanic  had  been 
under  a  legal  obligation,  not  only  to  furnish  the  coat,  but  to  do 
so  at  a  reasonable  price,  no  such  implication  could  arise.  Now 
the  carrier  is  under  a  legal  obligation  to  receive  and  convey  the 
goods  safely,  or  answer  fortheloss.  He  has  no  right  to  prescribe 
:any  other  terms;  and  a  notice  can  at  the  most  only  amount  to  a 
proposal  for  a  special  contract,  which  requires  the  assent  of  the 
other  party.  Putting  the  matter  in  the  most  favorable  light  for 
the  carrier,  the  mere  delivery  of  goods  after  seeing  a  notice,  can 
not  warrant  a  stronger  presumption  that  the  owner  intended  to 
assent  to  a  restricted  liability  on  the  part  of  the  carrier,  than  it 
does  that  he  intended  to  insist  on  the  liabilities  imposed  bylaw; 
and  a  special  contract  can  not  be  implied  where  there  is  such  an 
equipoise  of  probabilities. 

Making  a  notice  the  foundation  for  presuming  a  special  con- 
tract, is  subject  to  a  further  objection.  It  changes  the  burden 
of  proof.  Independent  of  the  notice,  it  would  be  sufficient  for 
the  owner  to  prove  the  delivery  and  loss  of  the  goods;  and  it 
would  then  lie  on  the  carrier  to  discharge  himself  by  showing  a 
special  contract  for  a  restricted  liability.  But  giving  effect  to 
the  notice,  makes  it  necessary  for  the  owner  to  go  beyond  the 
delivery  and  loss  of  the  goods,  and  prove  that  he  did  not  assent 
to  the  proposal  for  a  limited  responsibility.     Instead  of  leaving 
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the  emu  of  ahowing  assent  on  him  who  sets  up  that  affirmatiye 
fact,itis  thrown  upon  the  other  party ,  and  he  isreqtiiied  to  prove 
a  negatiye,  that  he  did  not  assent. 

After  all  that  has  been  or  can  be  said  in  defense  of  these  no- 
tices, whether  regarded  either  as  a  ground  for  presuming  fraud 
or  implying  a  special  agreement,  it  is  impossible  to  disguise  the 
fact  that  they  are  a  mere  contriyance  to  avoid  the  liabiliiy  which 
the  law  has  attached  to  the  employment  of  the  carrier.  If  the 
law  is  too  rigid,  it  should  be  modified  by  the  legislature  and  not 
by  the  courts.  It  has  been  admitted  over  and  over  again  by  the 
most  eminent  English  judges,  that  the  efiEect  given  to  these  no- 
tices was  a  departure  from  the  common  law;  and  they  have  often 
regretted  their  inability  to  get  back  again  to  that  firm  founda- 
tion. The  doctrine  that  a  carrier  may  limit  his  responsibility  by 
a  notice,  was  wholly  unknown  to  the  cozDmon  law  at  the  time  of 
our  revolution.  It  has  never  been  received  in  this,  nor,  so  far  as 
I  have  observed,  in  any  of  the  other  states.  The  point  has  been 
raised,  butnotdirectly  decided:  BameyT,  Prentiss,  ^"Hbx,  &  J.  317 
(7  Am.  Dec.  670];  Ihmghi  v.  Brewster,  1  Pick.  50  [11  Am.  Dec. 
133] .  Should  it  now  be  received  among  us,  it  will  be  after  it  has 
been  tried,  condemned,  and  abandoned  in  that  country  to  which 
we  have  been  accustomed  to  look  for  light  on  questions  of  juris- 
prudence. 

The  act  of  parliament  already  mentioned  enumerates  various 
articles  of  great  value  in  ^proportion  to  the  bulk,  and  others 
which  are  peculiarly  exposed  to  damage  in  transportation,  and 
declares  that  the  carrier  shall  not  be  liable  for  the  loss  or  injury 
of  those  articles  when  the  value  exceeds  ten  pounds,  unless  at 
the  time  of  delivery  the  owner  shall  declare  the  nature  and  value 
of  the  property,  and  pay  the  increased  charge  which  the  carrier 
is  allowed  to  make  for  his  risk  and  care.  If  the  owner  complies 
with  this  requirement,  the  carrier  must  give  him  a  receipt  for  the 
goods,  "  acknowledging  the  same  to  have  been  insured;"  and  if 
he  refuse  to  give  the  receipt,  he  remains  "  liable  and  responsible 
as  at  the  common  law."  The  provision  extends  to  the  proprie- 
tors of  stage-coaches  as  well  as  all  other  carriers,  and  to  prop- 
erty which  may  '*  accompany  the  person  of  any  passenger"  as 
well  as  other  goods;  and  the  statute  declares  that  after  the  first 
day  of  September,  1830,  "  no  public  notice  or  declaration  here- 
tofore made,  or  hereafter  to  be  made,  shall  be  deemed  or  con- 
strued to  limit,  or  in  any  wise  affect  the  liability  at  common  law" 
of  any  carriers;  but  that  all  and  every  such  carrier  shall  be 
*  *  liable  as  at  the  common  law  to  answer"  for  the  loss  or  injury  of 
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the  property,  '*  any  public  notice  or  declaration  bj  them  made 
and  given  contrary  thereto,  or  in  any  wise  liTniting  each  liability, 
notwithstanding."  The  only  modification  of  the  common  law 
rule  in  relation  to  carriers  made  by  this  statute,  is  that  which  re- 
quires the  owner,  without  a  special  request,  to  disclose  Uie  na- 
ture and  value  of  the  package,  when  it  contains  articles  of  a 
particular  description.  The  premium  for  care  and  risk,  the  car- 
rier might  have  required  before.  In  relation  to  all  articleB 
not  enumerated,  and  in  relation  to  those  also,  if  the  owner  com- 
ply with  the  requirements  of  the  act,  the  carrier  is  declared  lia- 
ble as  an  insurer,  and  must  answer  ' '  as  at  the  common  law."  The 
whole  doctrine  which  had  sprung  up  under  notices,  is  cut  up  by 
the  roots;  and  in  such  language  as  renders  it  apparent  that  the 
legislature  deemed  it  an  innovation  on  the  law  of  the  land. 

If  after  a  trial  of  thirty  years  the  people  of  Great  Britain, 
whose  interests  and  pursuits  are  not  very  disfiimilar  to  our  own, 
have  condemned  the  whole  doctrine  of  limiting  the  carrier^s  lia- 
bility by  a  notice;  if  after  a  long  course  of  legal  controversy  they 
have  retraced  their  steps,  and  returned  to  the  simplicity  and  cer- 
tainty of  the  common  law  rule;  we  surely  ought  to  profit  by  theii 
experience,  and  should  hesitate  long  before  we  sanction  a  prac- 
tice which  not  only  leads  to  doubt  and  uncertainty  concemiug 
the  rights  and  duties  of  the  parties,  but  which  encourageb  u^- 
ligence,  and  opens  a  wide  door  to  fraud. 

If  the  policy  of  the  law  in  relation  to  carriers  Wde  mora 
questionable  than  I  think  it  is,  it  would  be  the  business  of  the 
legislature,  and  not  of  the  courts,  to  apply  the  proper  remedy. 
The  plaintiff  is  entitled  to  judgment  in  pursuance  of  the  stipu- 
lation contained  in  the  case. 

The  chief  justice  concurred. 

GowEN,  J.,  concurred  in  the  result  for  the  reasons  assigned  hj 
h^m  in  the  case  of  Cole  v.  Ooodtoin  and  Story,  post. 

Judgment  for  the  plaintiff. 

The  principal  caae  and  the  case  of  Cole,  v.  OitodwiHy  post,  4tjfi,  are  reported  hf 
Redfield  among  his  leading  cases  on  railways,  vol.  2,  pp.  96,  110,  and  have 
been  very  extensively  cited  by  the  courts  of  New  York,  and  qnite  largely  by 
the  courts  of  other  states.  As  the  two  cases  are  generally  cited  together,  «t 
shall  first  give  the  citations  of  IloUister  v.  Nowlen  alone,  and  then  thoee  of 
both  together.  It  was  cited  to  the  following  points,  in  the  following  cases: 
That  a  notice,  even  when  brought  home  to  the  knowledge  of  a  shipper^ 
is  only  a  proposal  for  a  special  contract  which  it  is  incumbent  on  the  carrier 
to  show  was  agreed  to  by  tlie  shipper:  Belger  v.  Dintmort,  51  Barb.  78;  M 
How.  Pr.  428;  Sunderland  v.  Weetcolt,  40  Id.  470;  2  Sweeny,  264;  We$Ur» 
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Trofu.  Co.  ▼.  NewhaQ,  24  CI.  47(K    That  money  in  a  trunk  for  traveling  ex- 
penses may  be  induded  as  baggap^:  Browning  ▼.  Long  L  H.  B.  Co.,  2  Daly, 
121.    That  the  liability  of  a  common  carrier  does  not  depend  upon  the  terms 
of  the  contract,  but  is  declared  by  law:  7%urman  ▼.  Wells,  18  Barb.  514; 
MerriU  ▼.  Earle,  29  N.  Y.  122;  KirUand  v.  Dinsmore,  62  Id.   175.     That  a 
common  carrier  is  at  common  law  an  insurer  except  against  the  act  of  God  or 
the  pablic  enemy:  MerriU  ▼.  EarU,  31  Barb.  44.    That  the  fact  that  the 
owner  accompanies  his  goods  can  not  affect  the  liability  of  the  carrier: 
MaUory  v.  Tioga  /?.  B.  Co.,  39  Id.  492.    That  a  carrier  con  not  limit  his  lia- 
bility by  publishing  notices:  Maeklin  ▼.  N.  J.  S.  Co.,  7  Abb.  Pr.  (N.  S.)  23a 
That  an  action  against  a  common  carrier  for  loss  of  goods  does  not  proceed 
«ipon  an  allegation  of  non*performanoe  of  contract,  bat  for  a  breach  of  duty, 
«nd  is  not  referable:    Warner  v.  Western  Trans.  Co.,  8  Bob.  706.    That  a 
plaintiff  could  not  be  responsible  upon  a  contract  of  which  he  never  knew, 
and  to  which  he  never  assented:  KirlUand  v.  Dinsmore,  4  N.  Y.  S.  C.  308  (T. 
AG.)    That  a  carrier  has  a  right  to  demand  from  his  employer  a  statement  of 
tbe  value  of  the  goods  to  be  carried,  in  order  that  he  may  know  what  compensa- 
tion to  charge  and  what  care  he  ought  to  bestow:  Oppenkdm  v.  H.  S.  Ex,  Co.,  69 
m.  67.    That  carriers  of  passengers  are  only  liable  to  passengers  for  want  of 
such  care  as  is  characteristic  of  cautious  persons:  Inyalla  v.  BiWi,  9  Mete. 
(Mass.)  13.    That  if  a  person  contracts  for  a  limited  liability,  he  does  not 
contract  as  a  common  carrier,  but  as  a  bailee  for  hire:  Mich.  C.  B.  B.  Co. 
v.    Ward,  2  Mich.  646;    Mich.  C.  B.  B.   Co.  v.  Hale,  6  Id.   260.    That 
tbe  implication  that  the  shipper  intended  to  rely  on  his  rights  is  as  strong 
as  that  he  assented  to  the  terms  of  the  carrier's  notice:  N.  J.  S.  N.  Co,  v. 
J/ercAonte' £anJk,  6  How.  (U.  S.)  383;  TAe  Pact/c,  Deady,  23.   That  common 
carriers  can  not  be  made  answerable  for  those  casualties  which  elude  human 
sagacity,  and  against  which  no  prudence  issufScient  toguard:  HolbrookY. 
Utica  4b  S.  B.  B.  Co.,  16  Barb.  116.     The  principal  case  and  the  case  of 
Cole  V.  Ooodwin,  are  cited  together  to  the  points  following  in  tbe  cases  given 
below.     That  the  notice  "all  baggage  at  the  risk  of  the  owners"  was  of  no 
legal  importance:  Camden  etc.  Trans.  Co.  v:  Belknap,  21  Wend.  361.     That 
•carriers  of  passengers  with  their  baggage  are  liable  as  common  carriers  for 
the  loss  of  the  baggage,  although  no  charge  is  made  beyond  the  regular  pas- 
senger fare:  Powell  v.  Myem,  21  Id.  594;  Merrill  v.  Qrinnell,  30  N.  Y.  615. 
That  it  is  very  questionable  whether  inn-keepers  and  common  carriers  can 
contract  for  a  restricted  liability:  Alexander  v.  Greene,  3  Hill,  20.   That  it  is 
eettied  law  in  New  York  that  a  carrier  can  not  limit  his  liability  by  notice 
brought  home  to  the  owner  of  goods  entrusted  to  him:  Farmers*  cC-  M. 
Bank  v.  Champlain  Trails.  Co.,  23  Vt.  205.    That  a  notice  brought  home 
to  the  knowledge  of  a  shipper  is  only  a  proposal  for  a  special  contract,  which 
It  is  incumbent  on  the  carrier  to  show  was  agreed  to  by  the  owner:  Dom'  v. 
N.  J.  S.  N.  Co.,  11  K.  Y.  490.     That  carriers  can  not  limit  their  responsi- 
bility either  by  notice  or  by  special  contract:  Alexa/ndery.  Greene,  7  Hill, 
663.    That  money  in  a  trunk,  to  be  used  as  traveling  expenses,  may  be  re- 
garded as  baggage:  Oratit  v.  Newion,  1  £.  D.  Sm.  99.     That  a  common  carrier 
is  bound  to  take  the  goods  which  are  brought  to  him  when  they  are  such  aa 
lie  usually  carries,  and  that  general  notices  are  not  efficient  to  restrict  his 
liability:  Mercantile  Mat.  Ins.  Co.  v.  CJiase,  Id.  135.     That  a  carrier  is  bound 
to  deliver  trunk  of  passenger,  and  the  whole  duty  rests  on  him:  Gillwoly  v. 
N.  Y.  cC'iS.  S,  N.  Co.,  1  Daly,  199.  That  stage  proprietors  are  liable  as  common 
carriers  for  baggage:  Dorr  v.  N.  J.  S.  N,  Co.,  4  Sandf.  142;  Smitii  v.  N.  Y. 
OerU.  B.  B.Co  ,79  Barb.  136;  Stanton  v.  Leland,  4  E.  D.  Sm.  91.     That  a  com- 
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mon  carrier  nmy  limit  his  liability  by  express  contract:  Nevinn  v.  Bag  Slate 
S,  Co.,  4  Bosw.  233.    That  in  New  York  carriers  are  not  permitted  by  'tiieir 
own  act  to  restrict  their  liability:  Moore  ▼.  JSvant^  14  Barb.  626.    That  at 
common  law  a  carrier  is  an  insurer  against  everjrthing  except  the  act  of 
Gkxi  or  the  public  enemy:    Chamberlain  v.  Western  Trans,  Co.,  45  Barb. 
219.    That  a  carrier  can  not  limit  his  responsibility  by  posting  up  noticer 
Perkins  y.  N.  T.  C.  H.  B.  Co.,  24  N.  Y.  201.     That  imposition  pncfcioed 
by  a   shipper  upon   a   carrier,  in   reference   to  the  goods,  destroys  tha 
former's  right  of  recovery:   Chicago  d:  A.  R.  B.  Co.  v.  Shea,  <)6  IlL  477. 
That  it  is  seriously  questioned  by  some  courts  whether  carriers  can   re- 
strict their  liability  by  general  notices:  Brown  v.  Eastern  B.  B.  Co,,  11 
Gush.  99.    That  every  person  may  insist  on  the  carrier's  carrying  subject 
to  the  common  law  liability:   McMillan  v.  M.  S.  A  N.  I.  B.  B.  Co.,  16 
Mich.  111.    That  a  common  carrier  can  not  restrict  his  common  law  liabili^ 
even  by  special  contract:  N.  J.  S.  N.  Co.  v.  Merchants*  Bank,  6  How.  (IT. 
S.)  382;  Brig  May  Queen,  Newb.  469.     That  in  order  to  diachaige  a  cacrier 
from  liability  it  is  necessary  to  show  clearly  that  the  person  with  whom  iae 
deals  is  fully  informed  of  the  terms  and  effact  of  the  notice:  Camden  Jk  A.  R* 
R.  Co.  v.  Baldanf,  16  Pa.  St.  78. 


Cole  v.  Goodwin  and  Stoby. 

[19  WjuedslIh  351.] 

For  tub  Baooaoe  of  Passbnoers  Coach  Profbietors  are  answmUo  at 
common  carriers;  and  they  can  not  avoid  their  liability  by  a  general  no- 
tice, brought  home  to  their  customers. 

Btaob-coacii  Proprietor  Carrying  a  Passenger  to  a  Partioitlar  Placi» 
must  leave  his  ba^age  there  without  request  from  the  pasaeoger,  and  If 
liable  for  taking  it  beyond,  although  the  agents  of  the  stage  have  failed 
to  book  or  way-bill  it,  or  to  put  any  mark  upon  it  to  show  where  it  is 
to  be  delivered. 

Usage  of  Stagb-ooach  Proprietors  not  to  Remove  Baggage  at  a  town 
where  they  did  not  change  coaches,  unless  requested  by  the  paaienger» 
will  not  relieve  them  from  liability  in  not  removing  a  trunk  at  such 
place,  the  passenger  not  being  shown  to  have  any  notice  of  sudh  nsaga 

Common  Carrier  of  Baggage  is  Answbrablb  for  all  loss  not  occasioned 
by  act  of  God  or  public  enemies,  although  the  owner  acoompanies  the 
property. 

Common  Carrier  is  Bound  to  Bbcbivb  Passengers  and  €kx>D8»  if  he 
have  room,  and  transport  them  for  a  reasonable  compensation. 

Common  Carrier  can  not  Exonerate  Himself,  by  special  agreement  or 
otherwise,  from  the  consequences  of  gross  neglect. 

Special  Agreement  will  not  protect  carrier  against  the  consequences  of  the 
malfeasance  or  misfeasance  of  himself  or  his  servants. 

Carriers  mat  Limit  their  Liabiutt  to  a  specified  sum,  unless  the  goodi 
are  entered  and  paid  for  according  to  their  value.    Per  Cowen,  J. 

Owner  of  Property  Intrusted  to  a  Carrier  must  act  in  good  £aitii» 
and,  if  he  speak  at  all,  give  a  correct  account  of  all  material  circnm* 
stances  within  his  knowledge,  material  to  the  risk  taken  by  the  carrier. 
Per  Cowen,  J. 
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OxHZBAL  Notice  LzuiriKa  Cabbieb's  Responsibility  to  a  Sum  DEsra- 
KATED,  nnloss  he  shall  bo  adviaed  of  the  goods  being  of  greater  value,  and 
compensated  aocordmgly,  is  effectoal  for  his  protection.     Per  Cowen,  J. 

OomfON  Cabbieb  is  a  Public  Sebvant  charged  with  certain  duties  and 
subject  to  certain  responsibilities;  and,  receiving  the  reward  of  a  com- 
mon carrier,  he  can  not  by  notice  to,  nor  by  the  express  agreement  ol| 
his  customer,  absolve  himself  from  liability  for  the  Ices  of  the  property 
intrusted  to  him,  there  being  no  fraud  or  misrepresentation  on  the  part 
of  the  customer.     Per  Cowen,  J. 

Case  against  defendants,  who  were  common  carriers  by  stage- 
coaches, from  Cherry  Valley,  Otsego  connty,  to  Manlius, 
Onondaga  county,  and  thence  west.  Plaintiff  being  a  passen- 
ger from  Cheny  Valley  to  Madison,  paid  the  usual  fare  for 
himself  and  baggage.  This  baggage  consisted  of  a  trunk  con- 
taining clothing,  a  few  books,  and  twenty  dollars  in  bank  bills. 
Plaintiff's  name  and  place  of  destination  were  entered  on  the 
way-bill ;  but  his  trunk  was  not  mentioned.  About  seven  o'clock 
A.  H.  the  coach  reached  Madison,  and  was  driven  to  the  stage- 
house.  The  horses  and  driver  were  here  changed,  but  not  the 
coach.  Plaintiff  left  the  coach,  breakfasted  in  the  stage-house, 
bat  made  no  inquiry  concerning  his  trunk.  The  stage  stopped 
about  an  hour.  The  driver,  before  starting,  inquired  whether 
plaintiff  was  going  on,  and  was  answered  by  him  that  he  was 
not.  An  hour  later  the  plaintiff  asked  for  his  baggage  of  the 
driver  by  whom  he  had  been  driven  to  Madison.  The  latter 
stated  that  he  did  not  know  plaintiff  had  any  baggage,  and 
asked  why  plaintiff  had  not  spoken  about  it.  The  trunk,  eleven 
months  after  its  loss,  was  found  at  Auburn,  brought  back  to 
Hamilton,  opened  there,  and  its  contents  found  safe,  except  that 
three  dollars  only  remained  of  the  twenty  dollars  in  bank  biUs. 
The  other  fiicts  sufficiently  appear  in  the  opinions  of  the  judges. 
The  jury  gave  plaintiff  a  verdict.  Defendants  moved  for  a  new 
trial. 

J,  A.  Spencer  and  P.  Oridley,  for  the  motion. 

L.  G.  SaxUm  and  C.  P.  Kirkland,  contra. 

Bboiisom,  J.  The  opinion  delivered  by  me  in  the  preceding 
case  of  HoUisier  v.  Nowlen  [ante,  455],  renders  it  unnecessary  to 
examine  some  of  the  questions  made  on  the  trial.  That  coach 
proprietors  are  answerable  as  common  carriers  for  the  baggage 
of  passengers,  and  that  they  can  not  limit  their  liability  by  a 
general  notice  brought  home  to  the  employer,  are  now  settled 
questions,  so  far  as  this  court  is  concerned. 

The  objection  that  both  of  the  defendants  are  not  responsible 
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for  the  act  or  default  of  the  diiTer  employed  by  one  of  fhem  ii 
answered  by  the  case  of  Bostwick  v.  Champion^  11  Wend.  571, 
affirmed  in  error,  18  Id.  175  [31  Am.  Dec.  371].  The  dedaza- 
tion  alleges  that  the  plaintiff  deliyered  and  the  defendants  re- 
ceived the  trunk  and  contents  to  be  safely  and  securely  carried, 
etc.,  for  a  certain  reasonable  reward,  to  wit,  the  siun  of  three 
dollars.  The  proof  was  that  the  fare  paid  was  two  dollars  for 
the  plaintiff  and  his  baggage.  The  variance  is  not  very  material 
It  would  have  been  sufficient  to  state  that  the  defendants  were 
to  receive  a  certain  reasonable  reward,  without  specifying  any 
sum:  2  Chit.  Fl.  319,  321.  Since  the  case  of  Lym  v.  Buriis,^  18 
Johns.  510,  it  has  been  the  practice  at  the  circuits  to  overlook 
mere  formal  mistakes  of  this  kind,  by  which  the  party  can  not 
have  been  prejudiced,  and  to  allow  an  amendment  after  verdict 
If  the  plaintiff  deems  it  important,  he  may  amend  the  dedan- 
tion  without  costs.     This  is  not  a  case  for  imposing  terms. 

The  defendants  insist  that  they  were  only  carriers  of  the  trunk 
to  Madison,  and  were  not  bound  to  take  it  from  the  coach,  or 
deliver  it  at  that  place,  without  a  notice  or  request  from  the 
passenger.  In  the  form  in  which  the  objection  was  taken  on 
the  trial  it  seemed  to  be  thought  important  that  the  trunk  was 
not  booked,  nor  entered  in  the  way-bill;  and  that  it  was  not 
labeled  or  directed  to  any  particular  person  or  place.  These 
are  not  matters  of  which  the  defendants  can  complain.  It  was 
for  them,  and  not  the  plaintiff,  to  determine  whether  the  trunk 
should  be  mentioned  in  their  books,  or  entered  on  the  way-bill; 
and  whether  they  would  cany  the  trunk  without  a  label  or  di- 
rection, was  also  a  matter  for  their  consideration  when  the 
contract  was  made.  Having  assumed  the  lesponsibiliiy  of 
carrying  the  property,  it  is  not  for  them  to  object  that  they  did 
not  adopt  all  proper  precautions  to  guard  against  accidents.  If 
the  plaintiff  on  request  had  neglected  or  refused  to  comply  with 
any  reasonable  regulation  of  the  defendants,  it  would  have  pre* 
sented  a  different  question.  But  nothing  was  required  of  him 
but  the  usual  fare,  and  that  was  paid.  In  considering  whether 
the  defendants  are  answerable  for  not  delivering  the  trunk  at 
Madison,  it  is  important  to  notice  that  no  fraud  or  intentional 
concealment  is  imputed  to  the  plaintiff.  Nothing  of  the  kind 
was  pretended  on  the  trial.  The  plaintiff  was  a  youth,  then 
probably  leaving  his  parents  for  the  first  time  to  enter  a  puhlic 
school.  Wanting  experience  as  a  traveler,  and  having  hifl 
thoughts  engrossed  with  other  subjects,  he  forgot  his  baggage 

1.  JUmit.  Burtit, 
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until  the  coach  had  departed.    This  was  the  whole  extent  of  his 
error.    If  the  cause  turned  on  the  want  of  diligence,  there 
^->uld  perhaps  be  some  difficulty  in  saying  which  party  ought  tc 
bear  the  loss;  though  my  opinion  would  in  that  yiew  of  the  case 
be  against  the  defendants.     They  certainly  were  not  without 
i«'i  alt.    They  might  have  mentioned  the  trunk  as  well  as  the 
|MU3senger  on  the  way-bill,  and  thus  have  advised  their  coach- 
men and  agents  that  the  plaintiff  had  baggage  to  be  removed  at 
Madison.    As  this  precaution  was  omitted^  it  was  the  duty  of 
the  driver,  if  he  did  not  know  how  the  fact  was,  to  inquire  of  a 
passenger  leaving  the  coach  whether  he  had  baggage  to  be  re- 
moved.   But  there  was  a  further  and  most  culpable  neglect  of 
duty  in  not  pursuing  after  the  coach  when  the  plaintiff  missed 
his  baggage.     The  coach  had-  been  gone  but  a  short  time,  and 
at  the  rate  it  was  traveling  might  easily  have  been  overtaken. 
The  plaintiff  was  among  strangers,  and  had  no  means  of  pur- 
suing.    He  applied  to  Wilbur,  the  coachman,  who  had  driven 
to  Madison,  to  go  after  the  stage,  and  was  answered  that  he  had  no 
horse.     The  answer  was  false,  for  the  horses  had  been  exchanged 
at  that  place.     Goodwin,  the  defendants'  agent,  was  absent. 
The  plaintiff  applied  to  his  son,  but  he  declined  doing  anything. 
He  also  applied  to  the  keeper  of  the  stage-house,  but  with  no 
better  success.     The  defendants  select  their  own  servants  and 
are  answerable  for  their  defaults.    The  coachman  was  chargeable 
with  gross  negligence  for  not  pursuing  and  recovering  the  prop- 
erty.   He  probably  thought  more  of  the  saving  clause  in  the 
advertisement,  '*  all  baggage  at  the  risk  of  the  owner,"  than  he 
did  of  the  suffering  traveler. 

The  defendants  set  up  a  usage  in  managing  their  line  of 
stages,  to  dischaiige  themselves  from  liability  for  the  loss  of  the 
trunk.  The  usage  proved  amounts  to  this:  At  Kichfield  and 
Bridgewater,  where  the  coaches  are  changed,  the  baggage  is  re- 
movedy  as  a  matter  of  course ;  but  at  Madison,  where  the 
coaches  are  not  changed,  they  only  remove  baggage  at  the  re- 
quest of  the  passenger.  How  is  the  traveler  to  learn  this  prac- 
tice of  the  defendants,  which  is  different  at  the  two  ends  of  a 
single  stage,  except  by  that  kind  of  experience  which  the  plaint- 
iff has  acquired  ?  There  is  no  evidence  that  he  knew  anything 
about  this  practice.  And  besides,  the  usage  only  proves  that 
the  defendants  have  been  habitually  careless  in  managing  their 
business.  It  does  not  go  far  enough.  They  should  have  es- 
tablished a  usage  to  be  exempt  from  the  legal  consequences  of 
their  negligence. 
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But  in  the  absence  of  all  fraud  on  the  part  of  the  plaintiff,  this 
cause  does  not  turn  on  the  question  of  diligence.    The  defend- 
ants were  common  carriers  as  to  the  baggage;  and  as  such  were 
answerable  for  any  loss  of  the  property  which  was  not  occasioned 
by  the  act  of  God  or  the  public  enemies.     It  is  wholly  unim- 
portant to  inquire  whether  there  was  any  actual  default  on  their 
part.     It  is  enough  that  the  property  was  lost,  and  that  the  loss 
did  not  happen  in  either  of  the  two  ways  which,  according^  to 
the  law  of  the  land,  will  exempt  the  carrier  from  liability.     We 
can  not  add  a  third  ground  of  exemption,  and  say  that  when  the 
owner  accompanies  the  property,  the  carrier  shall  be  discharged. 
If  the  defendants  were  common  carriers  as  to  the  baggage* 
there  is  an  end  of  the  question.     Whether  the  trunk  was  stolen 
before  it  reached  Madison,  or  lost  to  the  plaintiff  in  conse- 
quence of  being  carried  beyond  that  place,  are  matters  of  no 
moment.     The  effect  of  the  owners  accompanying  the  property, 
or  sending  a  servant  to  look  after  it,  is  noticed  in  the  case  of  Boi" 
lister  y.  Nowlen,  atUe,  455.    There  is  no  principle  upon  which  it  can 
affect  the  liability  of  the  carrier  as  to  property  committed  to  his 
charge,  unless  there  was  some  fraud  on  the  part  of  the  owner. 
The  defendants'  counsel  have  only  been  able  to  refer  to  a  single 
case  as  containing  a  qualification  of  the  rule,  and  that  will  be 
found  not  to  answer  their  purpose:  East  India  Co.  v.  PuUen,  1 
Stra.  690.     The  defendant  was  a  common  lighterman,  and  the 
action  was  on  an  undertaking  to  carry  on  the  Thames  from  the 
ship  to  the  plaintiffs  warehouse.     The  company  put  an  officer 
in  the  lighter,  who,  as  soon  as  the  lading  was  completed,  pat 
the  company's  lock  on  the  hatches,  and  went  with  the  goods  to 
see  them  safely  delivered  at  the  warehouse.     A  part  of  Uie  goods 
were  lost.     Baymond,  C.  J.,  said:  *'  This  differed  from  the  com- 
mon case,  this  not  being  any  trust  in  the  defendant,  and  the 
goods  were  not  to  be  considered  as  ever  having  been  in  his  pos- 
session, but  in  the  possession  of  the  company's  servant,  who  had 
hired  the  lighter  to  use  himself."    This  case,  instead  of  impngn- 
^8>  goes  to  confirm  the  rule  already  mentioned.     In  the  case 
at  bar,  the  plaintiff  had  no  charge  of  the  property.     It  was  com- 
mitted to  the  trust  of  the  defendants.     They  received  it  into 
their  possession,  and  disposed  of  it  as  they  thought  proper, 
without  any  instructions  or  interference  on  the  part  of    tho 
plaintiff;  and  by  the  law  of  the  land,  they  are  answerable  for 
the  loss. 

GowEN,  J.     The  defense  in  this  case  certainly  sets  up  a  veiy 
easy  way  of  dealing  with  stage-coach  passengers.     It  can  not 
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be  denied  tbat  the  defendants  are,  prima  /ode,  as  much  com- 
mon carriers  in  respect  to  the  baggage  of  passengers,  as  any- 
thing else  which  they  convey  for  hire.  As  such  they  are,  ac- 
cording to  all  the  books,  insurers  against  losses  except  such  as 
arise  from  the  act  of  God,  or  the  public  enemy.  The  accident 
in  question  can  in  no  sense  be  called  either.  It  was  less  than 
ineritable  accident,  for  all  risk  was  avoidable  by  a  moderate  de- 
gree of  attention,  the  most  obvious  of  which  was  an  entry  on 
the  way-bill  according  to  some  mark  or  other  designation,  and 
noting  the  place  of  destination,  where  by  law  the  carrier  is  bound 
to  make  delivery:  Oibsan  v.  Culver,  17  Wend.  805  [31  Am.  Dec. 
297],  and  the  cases  there  cited.  This  obligation  is  sought  to  be 
qualified  by  the  usage  of  the  defendants'  line,  to  which  the 
plaintiff  is  a  total  stranger.  Indeed,  in  the  absence  of  knowl- 
edge of  the  usage,  he  is  told  that  the  charge  of  the  baggage  be- 
longed to  himself;  and  that  by  silently  departing  from  the  stage 
at  Madison,  with  apparent  unconcern,  he  improperly  lulled  the 
driver  into  a  state  of  carelessness.  It  is  an  answer,  that  all  this 
was  avoidable  by  a  little  seasonable  caution;  and  I  have  yet  to 
learn  that  when  a  common  carrier  is  called  to  account  for  losses, 
the  passenger  is  to  be  answered  by  his  own  want  of  care.  It  is 
placing  the  obligation  upon  the  wrong  man.  The  passenger  has 
surrendered  the  custody  of  his  baggage  to  the  coach  owners, 
whose  obligation  is  absolute;  and  the  law  will  not  endure  that 
they  should  answer  either  by  the  utmost  care  in  themselves,  or 
the  want  of  it  in  another.  I  speak  independent  of  all  usage; 
for  none  is  brought  to  the  knowledge  of  the  plaintiff.  The  car- 
rier must  take  measures  at  his  peril  to  learn  and  abide  by  the 
place  of  delivery,  either  as  fixed  by  law,  or  at  the  utmost  by  the 
established  and  notorious  usage  of  the  line,  such  usage  being 
known  to  the  passenger:  Oibeon  v.  Culver,  before  cited.  It  was 
so  held  in  Forward  v.  PiUard,  1  T.  B.  27,  where  a  fire  not  occa- 
sioned by  lightning,  but  burning  with  inextinguishable  rage, 
communicated  with  and  consumed  the  article.  The  accident  was 
there  said  to  be  inevitable;  but  the  court  held  it  must  be  more; 
and  Lord  Mansfield  instanced  the  destruction  of  property  by  the 
riot  of  1780,  as  no  excuse.  It  is  true  the  owner  was  not,  in 
that  case,  with  the  goods;  but  his  presence  would  have  made 
the  defendant  no  less  a  common  carrier,  as  was  conceded  by  the 
present  chief  justice,  in  Orange  Bank  v.  Brown,  9  Wend.  117 
[24  Am.  Dec.  129]. 

We  are  reminded  of  the  custom  for  the  owner  to  attend  and 
point  out  his  baggage  to  the  carrier,  at  the  place  of  his  departure 
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from  a  steamboat,  car,  or  coach.  If  the  carrier  will  depend  ok 
the  care  of  the  owner  (and  I  admit  there  is  often  a  necessity  for 
it  under  every  responsibility)  he  certainly  may  do  so;  but  it  is  & 
solecism  to  say  he  is  a  common  carrier  while  we  deny  the  tgij 
duty  which  is  essential  to  that  character.  A  mere  cfaalk-maik 
and  the  dash  of  a  pen  upon  the  way-bill  would  in  meet  cases 
avoid  all  risk;  and  it  would  be  strange  indeed  that  the  omission 
of  an  easy  precaution  should  be  deemed  by  the  law  equivalent 
to  the  act  of  G-od.  It  is  really  too  much  like  gross  negligence 
The  owner  many  times  can  not  reach  the  baggage-room  on  ac- 
count of  the  crowd,  and  if  you  demand  that  he  should  mention 
or  call  for  it,  you  require  an  exertion  of  body  or  lungs,  to 
which  few  would  be  equal  under  all  emergencies.  Besides  he  may 
not  know  whom  to  address.  Are  you  bound  to  mark  the  direc- 
tion yourself?  The  carrier  knows  the  stopping-place,  which  is 
perhaps  resolved  on  at  the  moment,  and  he  holds  the  way-biU. 
If  ij^e  article  be  not  properly  directed  and  entered,  let  him  wait 
till  both  be  done,  or  refuse  for  that  reason  to  undertake  what  he 
can  not  perform,  if  there  be  not  time  to  affix  the  proper  marks. 
He  knows  what  marks  and  entries  will  accord  with  his  system  of 
business,  and  be  intelligible  to  his  agents  on  the  line.  All  this 
care  belongs  in  good  reason,  where  the  law  has  placed  it,  with 
the  carrier  himself.  The  question  is  one  of  simple  custody,  for 
care  follows  custody.  This  has  been  held  of  an  inn-keeper, 
whose  obligation  is  much  like  that  of  a  carrier,  and  stands  upon 
the  same  reason:  2  Kent  Com.  691,  3d.  ed.  He  is  liable  for  all 
the  goods  which  his  guest  brings  with  him  to  the  inn,  even 
though  he  hold  the  key  of  his  chamber  where  the  goods  are: 
Story  on  Bail.  313,  sec.  479;  2  Kent  Com.  593, 594, 3d.  ed.  But 
if  he  take  the  exclusive  custody  of  the  goods,  or  positively  inter- 
fere with  them  so  as  to  put  them  in  peril,  or  deliver  them  to  i 
third  person  for  custody,  the  inn-keeper  is  exonerated:  Story  on 
Bail.  315,  sec.  483;  2  Kent  Com.  595,  3d.  ed.  "  It  appears  to 
me,"  said  Bailey,  J.,  in  Bichmond  v.  Smith,  8  Bam.  &  Cress.  9, 
"  that  an  inn-keeper's  liability  very  closely  resembles  that  of  a 
carrier.  He  is  prima  fade  liable  for  any  loss  not  occasioned  by 
the  act  of  God  or  the  king's  enemies,  although  he  may  be  exon- 
erated where  the  guest  chooses  to  have  his  goods  under  his  own 
care. "  The  analogy  was  in  some  measure  extended  to  the  carrier 
by  the  case  of  Miles  v.  Catile,  6  Bing.  743.  The  plaintiff,  a  pas- 
senger, had  with  him  his  own  bag  of  clothes  in  the  coach,  into 
which  bag  he  slipped  a  fifty-pound  bank-note  belonging  to  an- 
other, who  had  directed  it  to  be  booked  at  the  carrier's  office. 
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It  oould  not  haye  been  booked  -wiiliont  a  reward.    The  plaintiff 
tlras  had  it  in  his  exdnsiTe  custody,  and  therefore  it  was  held 
ttiat  he  should  not  recoYer.    In  another  respect  the  case  was  like 
that  before  us.    At  York,  his  place  of  destination,  he  got  out  of 
ihe  coach  and  walked  away  and  was  gone  two  hours;  yet  the 
point  was  not  even  made,  that  he  should  for  that  reason  fail  to 
recover  for  his  bag  and  clothes,  which  had  been  purloined  with 
the  note  during  his  absence.    And  this,  though  the  case  was 
stronger  for  a  point  of  gross  neglect  than  the  present;  for  he  re- 
tained the  actual  though  not  the  exdusive  custody  of  his  bag. 
In  the  case  before  us  the  regular  fare  was  paid  for  the  plaintiff 
and  his  baggage;  and  the  trunk  probably  placed  in  the  usual 
separate  department.    But  the  more  effectually  to  secure  im- 
punity for  absolute  carelessness,  the  defendants  gave  notice, 
that  all  baggage  was  at  the  risk  of  the  owner.     This,  taken 
literally,  is  another  mode  of  fastening  all  the  duty  on  the 
passenger,  exactly  inverting  the  obligation  imposed  by  law. 
It  is  saying,  "I  like  your  passage  money,  and  the  emolu- 
ments of  my  public  employment  as  a  common  carrier  of  pas- 
sengers and  their   baggage.      I  will   take    my  reward,  but 
choose  to  consult  my  convenience  and  safety  in  the  measure 
of  responsibility."    11  the   carrier   have  the  legal  power  to 
restrict  any  branch  of  his  liability,  either  by  special  contract 
or  notice,  it  is  certainly  imjKirtant  to  inquire,  looking  at  the  con- 
sequences, whether  such  power  be  arbitrary  and  illimitable.    If 
it  be,  there  is  no  end  to  this  kind  encroachment;  and  the  pas- 
senger may  as  well  be  required  to  risk  his  limbs  or  his  neck. 

All  must  agree  with  what  was  said  on  the  argument,  that  a 
man  may  become  a  common  carrier  or  not  at  his  option,  and  that 
he  may  limit  his  office  to  the  carrying  of  persons  or  goods  as  he 
pleases,  and  at  such  general  prices  as  he  may  choose  to  charge. 
2  Kent  Com.  598,  3d.  ed.  But  his  office  as  a  common  carrier 
once  becoming  fixed,  and  his  line  of  travel,  subjects  of  carriage, 
and  prices  established,  it  is  much  more  questionable  whether, 
in  respect  to  passengers  or  goods  which  are  fairly  committed  to 
him,he  canqualifyhis  publicduty.  It  is  agreed  by  all  the  books, 
that  while  he  enjoys  the  privileges  of  a  common  carrier,  there 
are  certain  duties  pertaining  to  that  office  which  he  can  not  es« 
cape  in  any  form.  In  the  first  place,  he  is  bound  to  receive  pas* 
sengers  and  goods,  if  he  have  room,  and  carry  them  fora  reason- 
able reward,  which  may  be  set  down  as  the  accustomed  reward  for 
like  services:  2  Kent  Com.  598,  8d  ed.,  and  cases  there  cited  in 
note  f ;  per  Mansfield,  C.  J.,  and  Lawrence,  J.,  in  Harris  v.  Pack' 
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wood,  3  Taunt.  271, 272;  per  Best,  C.  J. ,  in  RUey  ▼.  Home,  5Biii^. 
217;  S.  C,  2  Moo.  &  P.  331,  338.  It  is  equaUy  weU  settled  that 
lie  can  not,  either  capricioaslj  in  a  single  instance,  or  hj  pablic 
notice,  seen  and  read  by  his  customer,  or  even  by  special  agree- 
ment, exonerate  himBelf  from  the  consequences  of  gross  neglect: 
per  Best,  C.  J.,  in  BUey  y.  Borne,  5  Bing.  217;  S.  C,  2  Moo.  St 
P.  331,  341;  Sleat  y.  Fogg,  5  Bam.  &  Aid.  342;  Wright  ▼.  Sndi^ 
Id.  350;  BirkeU  v.  WiUan,  2  Id.  356;  Beck  v.  Evans,  3 
Camp.  267;  S.  C,  16  East,  244;  Bodenham  y.  BenneU,  4  Pnce, 
31;  6fwii<;i  ▼.  J3bme,  8  Tirant.  144;  S.  C,  2  Moo.  18;  Newborn  ▼. 
Ju8<,  2  Car.  &  P.  76. 

It  is  said  in  the  Doctor  and  Student,  Dial.  2,  c.  38,  p.  224,  of 
Machall's  ed.,  "If  he  [the  carrier]  would  per  case  refuse  to 
cany  it  unless  promise  were  made  unto  him  that  he  shall  not  be 
charged  for  no  misdemeanor  that  should  be  in  him,  the  promise 
were  yoid,  for  it  were  against  reason  and  against  good  manners^ 
and  60  it  is  in  all  other  cases  like."  In  Noy^s  Maxims,  92,  it  is 
said:  ''  If  a  carrier  would  refuse  to  cany  unless  a  promise  were 
made  to  him  that  he  shall  not  be  charged  with  any  such  mis- 
carriage, that  promise  is  void."  Gross  negligence  is  in  general 
a  species  of  fraud,  though  it  may  not  be  always  so :  Stoiy  on 
Bail.  13,  sees.  lSh22.  And  an  agreement  giving  direct  coun- 
tenance to  a  fraud  would  be  contrary  to  public  policy.  It  is 
equally  well  settled  that  a  special  agreement,  or,  which  is  the 
same  thing,  a  notice  seen  and  acted  upon  by  the  owner  of  goods, 
will  not  protect  the  carrier  against  the  consequences  of  the  mal- 
feasance or  misfeasance  of  himself  or  his  servants,  as  if  they  con- 
vert the  goods  or  make  a  wrong  delivery:  Story  on  Bail.  365,  sec. 
570,  and  the  cases  there  cited:  Beck  v.  Evans,  16  East,  244.  In- 
deed all  this  would  be  so,  could  we  suppose  the  carrier's  obliga- 
tion brought  down  to  that  of  a  mere  mandatary.  Passing  below 
gross  neglect  and  misfeasance,  the  balance  of  opinion  in  West- 
minster hall  would  seem  to  be  that  the  liability  of  the  carrier 
may  be  dispensed  with:  Story  on  Bail.  365,  sec.  571,  and  cases 
there  cited.  I  think  Ixrwe  v.  Booth,  13  Price,  329,  may  be  set 
down  as  a  direct  adjudication  that  ordinary  neglect  may  be  pro- 
vided against  by  the  parties. 

But  the  great  question  is,  under  what  limitations  may  the  par* 
ties  provide  for  a  reduction  of  the  liability.  For  one,  I  hardly 
feel  warranted  to  interpose  a  general  denial  that  the  extraordi- 
nary responsibility  of  the  common  carrier  may  be  taken  away  by 
the  joint  act  of  the  parties;  and  such  I  take  a  proper  notice  to  be 
if  known  to  the  bailor.     I  agree  that  there  is  no  adjudication  of 
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a  date  so  ancient,  that  we  are  obliged  to  respect  it  as  authorily, 
giving  the  common  carrier  a  right  to  take  a  fair  reward  for  the 
carriage,  and  jet  acquit  himself  of  his  obligation  as  such.     Ad- 
mitting the  doctrine  of  notice  to  have  that  effect,  and  to  be  as 
old  as  Fonoard  v.  PiUard,  1  T.  R.  27,  as  was  said  by  Burrough, 
J.,  in  Smiih  v.  Home,  8  Taunt.  144, 146;  S.  C,  2  Moo.  18,  22, 
yet  we  are  carried  back  no  farther  than  1785,  about  ten  years 
after  the  reyolution.    And  CTen  so  soon  after,  we  find  the  learned 
judge  adding : ' '  It  can  not  but  be  lamented  that  such  notices  have 
eTer  been  used  and  recognized  as  a  protection  to  carriers,  to 
divest  them  of  their  responsibility:"  Id.  22.     If  he  meant  a 
general  and  arbitrary  power  of  protection,  I  think  every  one 
must  concur  with  him;  but  if  he  is  to  be  understood  as  speaking 
to  the  extent  of  the  case  before  him,  it  appears  to  me  that  the 
notice  was  very  properly  allowed  to  avail  both  upon  principle 
and  authority.     It  was  thus :  ' '  That  they  (the  carriers)  would  not 
hold  themselves  accountable  for  cash,  writings,  or  any  article 
above  the  value  of  five  pounds,  unless  entered  and  paid  for  ac- 
cording to  its  value,  when  delivered  to  their  agents:"  Id.  19; 
more  briefly  8  Taunt.  144, 145.     I  am  inclined  to  think,  Ly  what 
fell  from  Park,  J. ,  in  the  same  cause,  that  both  he  and  Burrough, 
J.,  must  have  alluded  to  the  disposition  of  carriers  to  extend 
their  protection  by  notices  beyond  the  principle  on  which  they 
were  originally  allowed.    Park,  J. ,  said :  ' '  The  indulgence  given 
to  carriers  by  limiting  their  responsibility  by  the  notices  usually 
affixed  in  their  offices,  has  occasioned  great  public  inconvenience. 
The  courts  have  lately  been  inclined  to  restrain  them :"  2  Moo.  21, 
22.     And  they  determined  that  even  this,  the  usual  and  allowed 
notice,  should  not  protect  the  defendants  against  gross  negligence. 
To  appreciate  in  a  proper  manner  the  particular  notice  in 
question,  it  is  necessary  to  advert  briefly  to  the  relative  obliga- 
tion of  the  carrier  and  owner.     The  former  is  an  insurer  against 
loss  by  any  event  except  the  act  of  Gk>d  (now  holden  to  be  syn- 
onymous with  inevitable  accident),  or  the  enemies  of  the  repub- 
lic': Per  Holt,  J.,  in  Coggs  v.  Pemard,  2  Ld.  Baym.  918;  For- 
ward V.  PiUard,  1  T.  B.  27,  33.     To  this  may  be  added  another 
exception:  a  loss  by  the  fraud,  and  perhaps  the  gross  neglect  of 
the  owner  in  a  case  where  he  owes  a  duty:  Bradley  v.  Water- 
house,  3  Car.  &  P.  318;  WhaUey  v.  Wray,  3  Esp.  N.  P.  Cas.  74. 
It  follows,  that  the  obligation  of  the  owner  is  like  that  of  other 
persons  who  cause  their  property  to  be  insured.     He  must  act 
in  good  fiuth,  and,  at  least,  if  he  speak  at  all,  give  a  correct 
account  of  every  circumstance  peculiarly  within  his  own  knowl- 


480  Cole  u  Goodwin.  [New  York. 

edge,  which  is  material  to  the  risk  which  the  insuzer  incozB  ac- 
cording to  the  legal  nature  of  his  engagement.     The  case  of  Ken- 
rig  Y.  Eggleston,  Aleyn,  93,  was  -very  severe  upon  the  carrier.     The 
plaintiff  deliyered  a  box  to  the  carrier's  porter,  telling  him  there 
was  a  book  and  tobacco  in  it;  in  truth  it  contained  one  handled 
pounds  besides.     The  whole  was  lost,  and  the  carrier  held  lia- 
ble for  the  money.     "  It  was  agreed  by  the  counsel,  and  giren  in 
charge  to  the  jury,  that  if  a  box  with  money  in  it  be  deliTered  to 
a  carrier,  he  is  bound  to  answer  for  it  if  he  be  robbed,  although 
it  was  not  told  him  what  was  in  it.     And  so  it  was  ruled  in  one 
Barcroft's  case,  as  Bolle  said,  where  a  box  of  jewels  was  deliv- 
ered to  a  ferry-man,  who,  knowing  not  what  was  in  it,  and  being 
in  a  tempest,  threw  it  overboard  into  the  sea;  and  resolved  that 
he  should  answer  for  it. "    Bolle  finally  directed,  ' '  that  although 
the  plaintiffs  did  tell  him  of  some  things  in  the  box  only,  and 
not  of  the  money,  yet  he  must  answer  for  it;  for  he  need  not  tell 
the  carrier  all  the  particulars  in  the  box.     But  it  must  come  on 
the  carrier's  part  to  make  special  acceptance."    He  left  the  ques- 
tion of  the  intended  cheat  to  the  jury  to  consider  in  damages; 
and  they  found  the  whole  one  hundred  pounds,  deducting  three 
pounds  for  carriage.     It  is  indeed  not  surprising,  as  added  by 
the  reporter,  '*  quod  durum  videbatur  circumstardibuB."     The 
general  principle  laid  down  in  this  case  as  derived  from  Bar- 
croft's,  so  far  from  having  been  ever  questioned,  has  been  re- 
peatedly afi&rmed,  though  it  has  been  thought  to  have  been 
there  wrongly  applied,  inasmuch  as  there  was  evident  artifice 
made  use  of  to  disguise  the  fact  of  there  being  money  in  the  box. 
This  case  was  decided  in  24  Car.  I.     See  per  Best,  C.  J.,  in  Mey 
V.  Home,  before  cited.     There  is  a  still  stronger  case  against 
the  carrier  cited  by  Hale  in  Morse  v.  Slue,  1  Vent.  238. 

In  the  case  of  Tyly  v.  Morrice,  11  Wm.  EH.,  Garth.  485,  the 
plaintiff's  servant  delivered  to  the  defendant's  book-keeper,  four 
hundred  and  fifty  pounds  in  two  sealed  bags,  and  told  him  it 
was  two  hundred  pounds,  which  the  book-keeper  receipted  in 
writing  as  ''  two  bags  of  money  sealed  up,  said  to  contain  two 
himdred  pounds."  The  whole  being  lost  by  a  robbery,  the  car- 
rier paid  two  hundred  pounds,  and  the  plaintiff  sued  for  the 
balance  on  the  authority  of  Kenrig  v.  Eggleston.  The  court  dis- 
tinguished the  case,  and  confined  the  plaintiff's  claim  to  what 
had  been  paid,  because  there  was  a  particular  undertaking  by 
the  carrier  for  the  carriage  of  two  hundred  pounds  only,  and  his 
reward  was  to  extend  no  further  than  to  that  sum,  and  'tis  the 
reward  which  makes  the  carrier  answerable;   and  since  the 
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plaintdfis  had  taken  this  course  to  defrand  the  carrier  of  his  re- 
-wurd,  they  had  thereby  barred  themselves  of  that  remedy  which 
is  founded  on  the  reward."    The  case  of  FUchbume  v.  WhUcy* 
5  Geo.  I.,  Feb.  16, 1718,  is  thus  reported  in  1  Stra.  145:  "Per 
King,  G.J.    If  a  box  is  delivered  generally  to  a  carrier,  and  he  ac- 
cepts it,  he  is  answerable,  though  the  party  did  not  tell  him 
there  is  money  in  it.    But  if  the  carrier  asks  and  the  other  says 
no,  or  if  he  accepts  it  conditionally,  provided  there  is  no  money 
in  it,  in  either  of  these  cases,  I  hold  the  carrier  is  not  liable; 
Aleyn,  93,  is  cited  as  authority.     The  case  of  Gibbon  v.  Faynion,  4 
Surr.  2298,  approves  of  the  general  doctrine  in  Kenrig  v.  Eggle^ 
ston,  but  thinks  it  misapplied.     I  have  noticed  these  cases,  and 
some  of  them  at  large,  as  showing,  1,  that  the  carrier  is  liable  in 
respect  to  his  reward;  but  2,  that  to  raise  in  the  law  a  re- 
spect to  his  reward,  he  must  make  a  special  acceptance,  or  at 
least  inquire  and  obtain  a  a  positive  representation.     It  follows 
that  if  the  plaintiff  either  answer  untruly,  or  on  request  refuse 
to  make  any  reply  whatever,  the  carrier  may  say  either  that  he 
will  not  receive  the  goods,  or  that  if  he  receives  them,  it  shall  not 
be  as  a  common  carrier;  indeed,  that  he  will  not  consider  him- 
self accountable  as  a  bailee  for  reward.     He  may  either  refuse 
to  receive  pay  for  the  carriage,  or  refuse  to  receive  a  premiimi  be- 
yond a  certain  amount.   I  forbear  to  go  farther  into  the  cases,  be- 
cause I  think  these  general  propositions  are  all  substantially  ad- 
judged by  this  court  in  the  late  case  of  the  Orange  Co.  Bank  v. 
Broum,  9  Wend.  85,  114,  115  [24  Am.  Dec.  129]. 

Then  reading  the  cases  on  this  subject,  and  especially  those 
of  Kenrig  v.  Egglesion,  and  Morse  v.  Slue,  will  any  one  say  that 
the  carrier  shall  be  liable,  where  the  owner  refuses  to  concur  in 
any  reasonable  request  on  his  side  to  avoid  imposition;  to  make 
everything  honest  and  fair?  Was  it  unreasonable  then  in  the 
carriers,  to  demand,  as  in  Smith  v.  Home,  that  all  over  five 
pounds  should,  in  order  to  fix  the  carrier  with  loss,  be  entered 
and  paid  for  according  to  its  value  ?  What  is  this  but  demand- 
ing what  no  one  can  deny,  that  the  laborer  shall  be  paid  accord- 
ing to  his  hire  ?  Is  it  imreasonable  to  make  a  condition  that  the 
owner  shall  be  honest?  How  far  it  is  so,  let  us  see  from  another 
case:  Gibbon  v.  Paynion,  4  Burr.  2290.  The  defendants  had 
properly  advertised,  that  their  coachman  would  not  be  answerti- 
ble  for  money  or  jewels  or  other  valuable  goods,  unless  he  had 
notice  that  such  were  delivered  to  him;  and  it  was  probable  thai 
the  plaintiff  knew  of  the  notice,  and  understood,  that  by  the 
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conzse  of  trade,  money  was  not  carried  wiiliout  an  extra  piemiTinL 
Yet  the  plaintiff  deliyered  to  the  coachman  one  hundred  pomids 
hid  in  hay  in  an  old  nail-bag.  The  bag  and  the  hay  vrete 
carried  safely;  but  the  money  was  lost.  It  was  held  that  the 
plaintiff  could  not  recoYer.  This  case  is  remarkable  as  being 
among  the  earliest  cases,  if  not  the  yery  first  case  in  which  the 
carrier's  notice  appears.  It  was  in  Easter  term,  9  G^o.  m. ,  a.  d. 
1769.  Lord  Mansfield  proceeded  entirely  independent  of  the 
notice;  he  considered  the  plaintiff's  conduct  fraudulent,  though 
he  does  not  deny  that  mere  silence  as  to  the  amount,  may  in 
general  be  honest,  if  the  plaintiff  be  not  called  out  by  the  carrier. 
Yates,  J.,  considered  the  notice  equiTalent  to  a  special  accept- 
ance. He  said,  "this  was  a  special  acceptance."  Aston,  J., 
also  hinted  at  the  same  ground;  and  both  he  and  Lord  Mansfield 
laid  great  emphasis  on  the  principle,  that  a  carrier  is  liable  in 
respect  to  his  reward. 

It  is  obvious  that  if  the  owners  are  open  to  frauds  when  once 
the  goods  are  committed  to  the  hands  of  the  carrier,  the  latter  is 
equally  exposed  to  imposition  in  the  deliTery;  and  while  it  ia 
reasonable  that  he  should  demand  notice  of  what  he  is  called 
upon  to  transport,  is  it  not  equally  reasonable  that  he  should 
make  other  regulations  as  to  booking  the  goods?  Best,  C.  J., 
in  Riley  y.  JBame,  after  mentioning  as  an  excuse  for  using 
a  printed  notice,  that  "It  would  be  inconyenient,  perhaps  im- 
possible, to  haye  a  formal  contract  made  for  the  carriage  of  eyery 
parcel,  in  which  the  yalue  of  the  parcel  should  be  specified,  as 
^ell  as  the  price  to  be  paid  for  the  carriage,"  proceeds:  **  But  it 
^ould  add  yery  little  to  the  labor  of  the  book-keeper,  if  he  en- 
tered the  yalue  of  each  package,  and  gaye  the  person  who 
brought  it  a  written  memorandum  of  such  entry,  like  the  slips 
now  made  on  an  agreement  for  a  policy  of  insurance."  I  haye 
yet  to  learn  that  anything  calculated  to  insure  an  exercise  of  good 
faith  on  either  side,  or  a  full  understanding  of  the  contract,  or 
to  furnish  the  proper  eridence  of  the  contract,  may  not  be  de- 
manded. I  will  add,  that  all  this  is  due  to  the  safety  of  the  car^ 
rier,  whose  means  of  providing  even  for  his  general  security,  as 
well  as  for  that  of  the  particular  package,  may  be  materially  af- 
fected by  temptations  to  robbery  concealed  from  him  in  trunks, 
ix>xes,  or  old  bags  of  hay,  but  perhaps  known  to  others  through 
the  treachery  of  the  owner's  servants,  and  in  flagrant  cases,  of 
the  owner  himself.  I  have  already  noticed  in  another  connec- 
tion, the  importance  of  an  entry  to  be  transferred  to  the  way- 
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bill,  BS  a  guide  for  the  carrier's  agent  at  the  point  of  destination 
and  deliveiy. 

Ijaboring  under  the  difficulty  of  making  inquiries  or  drawing 
up  special  acceptances  in  each  case,  and  knowing  that  a  silent 
acceptance  on  their  part  would  open  them  to  interminable  frauds, 
earners  resorted  to  the  notice  as  a  proper  substitute.    If  such  as 
a  carrier  has  a  right  to  give,  it  is  in  its  own  nature  and  accord- 
ing to  all  the  analogies  of  business,  when  brought  home  to  the 
owner — and  this  must  always  be  proved — a  proposition,  which,  if 
followed  by  a  deliveiy  of  the  parcel,  fastens  upon  the  transaction 
the  conditions  or  other  terms  specified.    Bignold  ▼.  WcUerhoase,  1 
Mau.  &  Sel.  255,  is  yeiy  strongly  illustratiye  of  this  position. 
The  defendants  had  given  the  usual  notice,  that  Talue  above  five 
pounds  must  be  entered  and  paid  for.   That  not  being  done,  Lord 
Ellenborough,  C.  J.,  said:  "  There  was  no  contract  at  all  be- 
tween the  plaintiffs  and  defendants;  in  which  case  non  oritur 
actio,"    In  Batson  y.  Donovan,  4  Bam.  &  Aid.  21,  Best,  J.,  and 
the  whole  court  agreed  that  though  the  carrier  must  make  the 
proper  inquiries,  yet ''  the  effect  of  the  notice  is  to  prevent  the 
necessity  of  a  particular  inquiry  in  each  case.''  Harris  y.  Pack' 
wood,  3  Taunt.  264,  is  also,  that  unless  the  notice  be  complied 
with,  there  is  no  contract  at  all,  and  in  case  of  loss,  the  plaint- 
iff can  not  recover  even  the  lesser  sum  specified. 

So  long  as  the  printed  notice  of  a  common  carrier  is  confined 
to  the  purposes  which  I  have  enumerated,  and  others  calculated 
to  save  himself  without  mischief  to  his  customer,  or  for  the  ben- 
efit of  the  latter,  I  see  no  objection  in  principle  to  giving  it  fuU 
effect.  So  far  it  is  nota  refusal  to  carry  for  areasonable  reward. 
So  far  it  \a  not  a  limitation  of  the  carrier's  liability.  He  merely 
declares  to  the  customer  what  is  true  and  just:  *'  You  know  the 
value  of  your  goods;  I  will  not  rummage  your  parcel;  I  will  take 
your  own  account;  but  I  will  not  incur  the  responsibility  of  a 
common  carrier  unless  your  account  shall  prove  true.  If  you 
commit  a  fraud  or  deal  captiously  or  capriciously  on  your  own 
part,  you  can  not  complain  if  my  duty  is  reduced  to  that  of  a 
mandatary." 

I  have  taken  pains  to  look  at  the  English  cases  concerning  car- 
riers' notices,  with  a  view  to  the  principles  mentioned;  and  consid. 
ering  the  loud  and  repeated  complaints  which  have  been  made 
against  them  as  a  pernicious  innovation,  I  have  been  disapx)ointed 
to  find  them,  vrith  very  few  exceptions,  confined  within  those 
principles,  and  well  sustained  both  by  authority  and  the  analogy 
of  the  law  of  insurance.     To  deny  that  nearly  all  of  them,  I  do 
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not  say  quite  all»  so  far  as  they  give  general  effect  to  such  notioes, 
are  not  to  enter  into  and  form  a  part  of  our  own  law,  would,  it 
appears  to  me,  be  to  rise  against  the  united  authority  of  West- 
minster Hall,  both  before  and  since  the  reyolution.  I  do  not  sp^k, 
of  the  various  qualifications  under  which  they  have  been  reo^ved, 
arising  from  some  difference  of  language  in  the  notices  them* 
selves,  diversity  of  circumstances  to  which  they  have  been  ap- 
plied, or  the  conflict  of  judicial  authority.  These  may  jusQj 
form  the  subject  of  complaint.  But  to  make  a  difficulty  in  under- 
standing and  applying  Uie  language  of  commercial  instruments 
an  objection  to  the  instruments  themselves,  would  long  since 
have  stricken  many  such  from  existence. 

Most  of  the  litigation  upon  this  subject  has  arisen  fromnoticee 
said  to  have  been  got  up  with  a  view  to  protect  carriers  by  land 
in  wheel  carriages  or  sleighs.  The  cases  are  very  numerous,  and 
I  can  not  pretend  to  cite  them  all;  but  will  simply  refer  to  such 
as  I  have  found  on  considerable  search,  in  order  that  it  may  be 
seen,  whenever  thought  worth  while,  how  nearly  they  all  come 
in  principle  and  mosUy  even  in  words  and  letters,  to  the  ex- 
amples already  exhibited  from  Smith  v.  Home  and  Gibbon  r. 
Paynton:  Vide,  Yate  v.  WiUan,  2  East,  128;  l2eU  v.  Mmnlain,  4 
Id.  371;  Clarke  v.  Gray,  6  Id.  564;  2  Smith,  262,'  and  S.  C,  4 
Esp.  177;  Nicholson  v.  Willan,  5  East,  507;  S.  C,  2  Smith,  107; 
BaJtson  v.  Donovan,  4  Bam.  &  Aid.  21;  ThorogoodY,  Marshy  1 N. 
Gow,  105;  Covington  Y,  WiUan,  Id.  115;  BignoldY.  Wdterhowie, 

1  Mau.  &  Sel.  255;  RHey  v.  Home,  5  Bing.  217;  Neu}bomY,  Jud, 

2  Car.  &  P.  76;  Brooke  v.  Pickwick,  4  Bing.  218;  GameU  v.  WU- 
Ian,  5  Bam.  &  Aid.  53;  Sleat  v.  Fagg,  Id.  342;  Bradley  v.  Waler^ 
house,  3  Car.  &  F.  318;  Macklin  v.  Waterhouse,  2  Moo.  &  P. 
319,  and  RUey  v.  Home,  Id.  331,  both  these  cases  reported  in  5 
Bing.  217,  under  the  title  of  BUey  v.  Home;  Boskell  v.  Water' 
house,  2 Stark.  461;  HuttonY.  Bolton,  3  Doug.  59;  S.C,  IH.  BL 
299,  note;  Kerr  v.  FTiZZan,  6Mau.  &  Sel.  150;  S.  C,  2  Stark.  53; 
Davis  V.  Willan,  Id.  279;  Alfred  v.  Home,  3  Id.  136;  Clayt<ni  v. 
Hunt,  3  Camp.  27;  Butler  v.  Heane,  2  Id.  415;  Bowley  v.  Hamep 
10  Moo.  247;  S.  C,  3  Bing.  2;  Beck  v.  Evans,  16  East,  243;  S. 
C,  3  Camp.  267;  Wdson  v.  Freeman,  3  Id.  527;  Levi  v.  Water- 
house,  1  Price,  280;  Lowe  v.  Booth,  13  Id.  329;  Down  v.  Fro- 
mont,  4  Camp.  40;  Munn  v.  Baker,  2  Stark.  255;  Oouger  v.Jol/y, 
1  Holt,  N.  P.  317;  Cobden  v.  BoUon,  2  Camp.  108;  Marsh  v. 
Home,  5  Bam.  &  Cress.  322;  Bodehham  v.  BenneU,  4  Price,  31; 
Mdyhew  v.  Fames,  3  Bam.  &  Cress.  601;  Clay  v.  WUlan,  1 H.  BL 
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298.  If  instead  of  looking  at  the  original  cases,  any  one  be  de- 
sirous of  seeing  their  general  character  at  a  shorter  glance,  he 
^will  find  many  of  them  abstracted  in  Wheat.  Sel.  N.  P. ,  Carriers 
2;  and  still  more  copiously  in  5  Petersd.  Abr.,  Carriers  by 
Ijand,  64-86,  Am.  ed.,  with  Ham.  Suppl.  Carriers,  Notices, effect 
of,  227-236. 

These  notices  have,  in  some  of  their  aspects,  been  occasionally 
-vindicated,  per  Lawrence,  J.,  in  Harris  v.  Packwood,  3  Taunt. 
264,  and  Best,  C.  J.,  in  BUey  v.  Home.  In  the  first  case, 
Mansfield,  C.  J.,  complained  of  them  as  leading  to  frauds,  by 
^sclosures  of  value  to  persons  standing  around;  but  he  adds, 
however  inconvenient  that  may  be,  **  it  seems  that  from  the 
days  of  Aleyn  down  to  this  hour,  the  cases  have  again  and  again 
decided  that  the  liability  of  a  carrier  may  be  so  restrained." 
liord  Ellenborough,  in  Down  v.  I^ronumt,  4  Camp.  40,  expressed 
iis  sorrow  that  carriers  had  been  allowed  to  limit  their  common 
law  responsibility  at  all,  and  said  that  some  legislative  measure 
upon  the  subject  would  soon  become  necessary.  Several  statutes 
had  then  already  been  passed  in  England,  fixing  limits  to  the 
responsibility  of  carriers  by  water ;  and  in  1830,  the  stat.  1 
Wm.  lY.,  c.  68,  restrained  the  effect  of  the  notice  by  land  car- 
riers ;  but  adopted  the  great  principle  of  the  notice  by  requiring 
the  owner  to  state  the  value  of  certain  enumerated  articles  to  the 
<»rrier  at  the  time  of  delivery.  A  short  abstract  of  these 
statutes  is  given  in  2  Kent  Com.  605,  and  the  note  there. 
The  statute  of  1830  is  stated  more  at  large  in  Id.  607,  note  c. 
And  it  is  handsomely  abridged,  section  by  section,  with  all  its 
provisions,  in  Smith's  Mercantile  Law,  170,  171. 

Some  few  American  books  may  be  said  to  amount  to  a  general 
xecognition  of  the  validity  of  the  carrier's  notice,  without,  how- 
ever, fixing  any  boundary  to  its  object  or  operation :  Orange  County 
Bank  v.  Broum,  9  Wend.  115  [24  Am.  Dec.  129]  per  Nelson,  J. ; 
PhiUips  V.  Earle,  8  Pick.  182 ;  BeanY.  Oreen,  3  Fairf.  422.  So 
much  both  for  judicial  and  legislative  action,  the  great  mass  of 
which  has  been  directed  to  enforce  a  fair  course  of  conduct  on  the 
side  of  the  bailor.  They  all  go  upon  the  most  obvious  ground:  That 
a  man  shall  not  raise  an  action  in  his  favor  out  of  his  own  fraud 
or  neglect. 

Chief  Justice  Best,  2  Moo.  &  P.  341,  342,  thus  sums  up  the 
points  which  are  material  to  the  case  before  us:*  "  That  a  carrier 
is  an  insurer  of  the  goods  that  he  carries;  that  he  is  obliged  for  a 
reasonable  reward  to  carry  any  goods  that  are  offered  him,  to  the 
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place  to  which  he  professes  to  carry  goods,  if  his  carriage  wiU 
hold  them  and  he  is  informed  of  their  quality,  and  yalue;  that  he 
is  not  obliged  to  take  a  package,  the  owner  of  which  will  not  in- 
form ViiTTi  what  are  its  contents  and  of  what  Taloe  thej  are; 
that  if  he  do  not  ask  for  tMs  information,  or  if,  when  he  asks 
a  ad  is  not  answered,  he  still  takes  the  goods,  he  is  answerable 
for  their  amount  whatever  that  may  be;  that  he  may  limit  his 
responsibility  as  an  insurer  by  notice."  It  is  the  extent  of  this 
right  of  notice  or  of  special  acceptance  which  is  the  important 
object  of  attention. 

Suppose  all  the  reasonable  terms  of  the  carrier  complied  with: 
the  value  disclosed,  or  the  goods  weighed  where  that  is  required 
as  it  maybe:  per  Nelson,  J.,  in  Orange  County  Banky.  Broom ^  9 
Wend.  114  [24  Am.  Dec.  129];  Munn  ▼.  Baker,  2  Stark.  255; 
the  premium  paid  or  secured  without  inquiry,  or  according  to 
value  or  weight,  the  goods  booked  and  placed  in  the  coach  be- 
yond the  reach  or  the  knowledge  of  the  owner;  having  come 
hundreds  of  miles  perhaps  of  his  journey,  relying  on  coach  own- 
ers who  take  all  the  benefits  and  privileges  of  common  earners, 
he  meets  on  going  into  an  office,  for  the  first  time,  with  the  un- 
qualified notice,  "  All  baggage  at  the  risk  of  the  passenger." 
Suppose  a  case  of  no  notice,  but  simple  refusal  to  take  on  com- 
mon law  terms;  no  one  will  pretend  that  the  carrier  could 
enforce  such  a  claim.  Is  the  notice  anything  more  ?  It  comes 
to  the  bailor's  knowledge  for  the  first  time  in  his  life.  He  Is 
surprised  with  a  declaration  that  all  his  reliance  for  the  safety  of 
his  baggage  is  gone,  unless  he  shall,  in  case  of  its  loss,  have  the 
luck  to  prove  by  the  servants  of  the  coach  owner,  the  instruments 
of  misfeasance  or  neglect,  that  one  or  the  other  has  intervened. 
What  is  the  reason  that  the  common  law  will  not  excuse  the  car- 
rier unless  he  show  the  act  of  Gk)d,  or  the  enemies  of  the  re- 
public, or  the  misconduct  of  the  plaintiff?  This,  says  Lord 
Holt,  *'  is  a  politic  establishment,  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons  the  necessity  of  whose  affidrs 
requires  them  to  trust  these  sorts  of  persons,  that  they  may  be 
safe  in  their  ways  of  dealing;  for  else  these  carriers  might  have 
an  opportunity  of  undoing  all  persons  that  had  any  dealings 
with  them,  by  combining  with  thieves,  etc.,  and  yet  doing  it  in 
such  a  clandestine  manner  as  would  not  be  possible  to  be  dis-  . 
covered:"  Coggs  v.  Bernard,  2  Ld.  Baym.  918.  Nor  was  this 
said  of  a  barbarous  people  or  a  barbarous  age;  but  in  the  reign 
of  Queen  Anne,  of  morals,  arts,  and  arms,  an  age  distingmshed 
as  the  Augustan  era  of  England.     As  late  as  1828,  in  Riley  ▼. 
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Home,  "Best,  C.  J.,  said:  "If  the  goods  should  be  lost  or  in- 
jured by  the  grossest  negligence  of  the  carrier  or  his  servants, 
or    stolen  by  them  or  by  thieyes  in  collusion  with  them,  the 
o^wner  would  be  unable  to  prove  either  of  these  causes  of  loss: 
Ills  witnesses  must  be  the  carrier's  servants,  and  they,  knowing 
tliat  they  could  not  be  contradicted,  would  excuse  their  masters 
and  themselves:"  2  Moo.  &  P.  337.     It  would  be  arrogant  in  any 
nation  to  claim  a  state  of  morals  superior  to  those  of  England, 
and  especially  to  Scotland,  where  the  same  rigor  prevails;  still 
more  arrogant,  not  to  say  profane,  to  claim  a  national  perfecta- 
l>ility  so  high  as  to  rise  above  temptation.     Chancellor  Kent 
admires  the  steady  and  fim\  support  which  the  English  courts 
liave  given  to  the  salutary  rule  of  law  on  this  subject,  without 
bending  to  popular  sympathies,  or  yielding  to  the  hardships  of 
a  particular  case:  2  Kent  Com.  601,  602,  3d.  ed. 

Can  the  carrier  in  any  way  put  an  absolute  limit  in  his  own 
discretion  on  his  own  duty  and  responsibility,  thus  based  upon 
foundations  of  public  policy?  In  the  first  place,  how  stand  the 
books?  In  Kirkman  y.  SJiawcrosa,  6  T.  B.  14,  it  vTas  held  that 
dyers  and  bleachers  might,  by  resolution  and  notice  to  their 
customers,  enlarge  their  respective  liens  on  goods  bailed  to  them, 
so  as  to  cover  a  general  balance.  But  Lord  Kenyon,  C.  J.,  dif* 
fered  the  case  from  that  of  common  carriers,  who  had  no  power 
to  impose  such  terms.  His  words  are,  "  They  have  no  right  to* 
say  they  will  not  receive  any  goods  but  on  their  own  terms;'* 
though  he  recognized  their  right  to  the  notice  protective  against 
the  fraud  of  the  bailor.  So  he  said  of  innkeepers,  '*  who  are 
bound  to  protect  the  property  of  their  guests."  Ashurst,  J., 
speaks  of  the  obligation  of  innkeepers  as  indelible.  The  same 
distinction  was  recognized  by  Alvanley,  C.  J.,  in  Oppenheim  r. 
SusaeU,  3  Bos.  &  Pul.  42,  47.  He  was  followed  by  Book,  J. ,  in 
the  same  case.  Chambre,  J.,  added  that  such  a  notice  by  a 
carrier  would  be  *'  so  manifestly  unreasonable  and  monBtrous, 
that  I  think  no  legal  agreement  can  be  implied  from  such  a 
notice."  In  Lane  y.  CoUon,  1  Salk.  18,  Holt,  C.  J.,  places  the 
occupation  of  a  carrier  on  the  list  of  public  employments,  and 
adds  that  his  undertaking  is  in  proportion  to  his  power  and 
conyenienoe.  In  the  report  of  the  same  case,  in  12  Mod.^ 
he  thus  groups  the  reasons  for  the  duty  of  the  carrier  and 
the  innkeeper:  "  For  what  is  the  reason  that  a  carrier  or 
innkeeper  is  bound  to  keep  such  goods  as  he  receives,  at 
his  peril.  It  is  grounded  upon  great  equity  and  justice;  for  if 
ihey  were  not  chargeable  for  loss  of  goods  without  assigning  anj- 
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partictilar  default  in  them,  they  having  such  opportanity  am 
they  have  by  the  trust  reposed  in  them,  to  cheat  all  people,  ihej 
would  be  so  apt  to  play  the  rogue  and  cheat  people,  without  al- 
most a  possibility  of  redress,  by  reason  of  the  difficulty  of  prov- 
ing a  default  particularly  in  them,  that  the  inconveniency  would 
be  very  great.  And  though  one  may  think  it  a  hard  case  that  a 
poor  carrier  who  is  robbed  on  the  road  without  any  manner 
of  default  in  him,  should  be  answerable  for  all  the  goods 
he  takes,  yet  the  inconveniency  would  be  far  more  intolerable 
if  it  were  not  so;  for  it  would  be  in  his  power  to  combine 
with  robbers,  or  to  pretend  a  robbeiy  or  some  other  accident 
without  a  possibiUty  of  remedy  to  the  party;  and  the  lairs 
will  not  expose  him  to  so  great  a  temptation;  but  he  must  be 
honest  at  his  peril."  Taking  the  alignments  of  Holt  and 
Best,  a  relaxation  of  the  common  law  rigor  opens  the  high- 
road to  fraud,  perjury,  larceny,  and  robbeiy.  "CJomnioj 
carriers  must  not  understand,"  says  Lawrence,  J.,  in  ITicholsofti 
V.  Willan,  2  Smith,  113,  "  that  they  can  impose  any  terms  which 
they  please  upon  persons  who  send  goods."  Where  is  the 
boundaiy  ?  The  defendant  in  the  case  before  us,  says  the  car- 
rier himself  is  to  prescribe  it.  If  this  be  so,  it  is  easy  to  see  that 
the  common  law  is  overcome,  for  it  never  was  thought  that  if 
this  question  were  entrusted  to  the  party  instead  of  the  law,  the 
fences  against  damage  and  loss  would  stand  for  a  moment.  The 
ca&e  in  hand  is  not  an  effort  to  secure  a  fair  premium  for  cany- 
ing  baggage.  That  premium  is  demanded  and  received  in  the 
name  of  passengers'  fare.  To  say  the  contrary,  is  against  com- 
mon sense,  and  a  shaUow  evasion;  nor  is  it  indeed  pretended. 
You  can  not  raise  a  distinction  in  this  way  between  a  passenger 
and  his  traveling-trunk,  which  is  to  contain  his  clothes  and  mon€j 
for  traveling  expenses,  and  his  books  if  he  be  on  his  way  to  col- 
lege, as  in  this  case. 

I  will  now  proceed  to  consider  such  few  dicta  and  adjudica- 
tions as  I  have  been  able  to  find,  in  virtue  of  which  I  admit  if 
they  are  to  prevail,  the  common  carrier  will  himself  hereafter 
give  the  law;  and  the  result  will  be  that  in  the  course  of  a  short 
time  no  single  person,  properly  sustaining  that  character,  will 
be  left  in  the  state.  To  this  effect  it  is  said  we  have  the  opinion 
expres&ed  on  the  occasion  of  a  bill  sent  up  from  the  house  of 
commons  some  time  after  the  decision  in  SviUh  v.  Shepherdy  in 
1795,  Ab.  Sh.,  p.  3,  c.  4, sec.  1.  In  Zrt/on v.  Mells,  1  Smith, 484, 
Lord  EUenborough,  C.  J.,  gives  this  account  of  the  matter:  "  If 
the  carrier  is  at  Uberty  to  refuse  absolutely  to  carry  money,  he 


May,  1838.]  Cole  u  Goodwin.  489 

may  also  refuse  to  cany  aiiytliing  else  ;  but  he  is  bound  to  take 
for    a  reasonable   reward.     There  must  be,    therefore,  some 
limitation.     A   bill   was    brought   into    parliament    to    alter 
the  law  with  respect  to  ship-owners;  but  it  was  thrown  out 
l>y  the  law  lords,  that  the  x>arties  might  relieve  themselves  against 
the  liability  to  the  full  extent,  by  a  special  notice  and  agreement. 
This  caused  an  alteration  in  the  bills  of  lading,  and  also  several 
public  notices,  which  are  mentioned  in  several  cases  in  this 
court."    Morse  v.  Sliie,  1  Vent.    190,  238,  a  previous  case  in 
Oar.  n. ,  was  deemed  a  veiy  hard  one  on  ship-owners.    The  ship 
-was  robbed  by  a  very  strong  force.     The  defendant,  though  ac- 
quitted by  the  jury  of  all  fault,  was  yet  held  liable.     The  ship 
being  in  corpus  comUatus,  as  Hale  said,  on  the  cause  being  a 
second  time  taken  up  by  the  court,  was  subject  to  the  law  of 
common  carriers;  secondly,  said  he, ''  If  the  master  would,  he 
might  have  made  a  caution  for  himself,  which  he  omitting  and 
taking  in  the  goods  generally,  he  shall  answer  for  what  happens. " 
The  case  of  Lyon  v.  Mells,  1  Smith,  478,  was  itself  of  a  most  ex- 
traordinaiy  character  for  the  extent  of  exemption  claimed  under 
the  notice;  and  though  the  court  was  enabled  to  avoid  deciding 
upon  its  general  effect,  it  is  worthy  of  remark,  aa  showing  to 
what  lengths  carriers  immediately  attempted  to  proceed  under 
the  favorable  suggestion  of  the  law  lords.     The  notice  was  that 
the  defendant  would  not  be  responsible  for  any  loss  or  damage 
to  any  cargo  unless  it  happened  by  want  of  ordinary  care  and 
diligence  in  the  master  and  crew,  and  even  then  only  to  ten  per 
cent. ,  this  not  to  exceed  the  value  pf  the  vessel,  etc. ,  and  if  any 
person  was  desirous  to  subject  the  defendant  for  losses  by  the 
act  of  God  or  otherwise,  he  must  make  a  special  agreement  and 
pay  extra  freight.     The  notice  was  signed  by  forty-nine  owners 
of  vessels  at  Hull,  and  published  in  due  form.     As  the  neglect 
proved  was  finally  thought  to  be  that  of  the  owner  himself,  the 
case  was  held  not  to  come  within  the  notice,  and  the  court  did 
not  think  it  necessary  to  say  definitely  whether  it  would  protect 
againt  the  negligence  of  the  master  and  crew.     The  owner  fur- 
nished a  leaky  vessel.    And  as  to  the  ten  per  cent,  clause,  that 
could  be  applied  in  reason  only  to  losses  which  might  happen  by 
accident:  S.  C,  5  East,  428.     At  the  close  of  the  argument,  as 
stated  by  Smith's  report,  in  which  the  utter  illegality  of  the 
notice  had  been  insisted  on  as  contrary  to  the  policy  of  the  law. 
Lord  Ellenborough,  C.  J. ,  said  that  if  it  should  be  necessary  to 
decide  the  case  upon  general  principles  it  was  of  great  impor- 
tance.    This  was  said  iq  1804,  and  from  it  I  clearly  collect  thai 
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Qie  power  of  carriers  to  qualify  their  duty  to  the  owners  of  gooes 
fairly  committed  to  them,  was  still  open.  This  conspizacj 
among  the  ship-owners  at  Hull,  to  subvert  the  oonunon  law  in 
respect  to  their  own  community,  makes  its  first  appearance  to 
us  in  EUis  v.  Turner,  8  T.  R.  531,  a.  d.  1800.  And  in  that  case 
I  think  the  notice  was  at  least  shorn  of  its  power  to  protect  tlie 
owner  against  the  misconduct  of  the  master,  by  which  the  loss 
happened.  Yet  even  this  notice  came  short  of  some  others 
which  were,  as  we  shall  see,  subsequently  allowed  ;  for  it  left 
the  owner  a  privilege  to  get  an  insurance  under  a  special  con- 
tract. 

The  contest  in  respect  to  such  sweeping  qualifications  seems 
to  have  been  less  frequent  since  the  resistance  they  met  in  Ia^ 
V.  MeUSt  though  Lord  Tenterden,  late  Abbott,  C.  J.,  in  his  treat- 
ise on  shipping,  pt.  3,  c.  4,  sec.  8,  p.  296,  Story's  ed.  1822,  has 
left  on  record  an  instance,  in  which  he  thinks  that  by  the  usual 
exception  in  the  bill  of  lading,  the  master  may  stand  protected 
against  a  loss  by  fire:  Per  Green,  J.,  in  Oordon  v.  Buchanan^  5 
Yerg.  71,  82,  S.  P.  In  other  respects  the  liability  of  both  master 
and  owners  as  common  carriers  has,  in  England,  been  modified 
by  statutes,  though  these  do  not,  like  the  statute  there  in  respect 
to  land  carriers,  expressly  preclude  the  proper  notice,  or  othei 
mode  of  stipulation  for  farther  protection:  Smith's  Mercantile 
Laws,  182-184;  Id.  170,  171;  Ab.  Sh.,  pt.  3,  c.  5,  Storey's  ed. 
1822,  p.  297-303.  But  the  statutes  have  probably  been  the  main 
reliance  of  ship-owners. 

The  later  English  books  are,  however,  by  no  means  barren  of 
cases  going  all  lengths  to  the  absolute  protection  of  the  earner 
both  by  water  and  land.  In  Evans  v.  Sotde,  2  Mau.  &  Sel.  1,  a 
carrier  by  water  from  Bristol  to  .Worcester,  was  allowed  to  pro- 
tect himself  against  a  loss  in  consequence  of  the  vessel  having 
sunk,  under  a  public  notice  that  all  goods  would  be  carried  at 
the  risk  of  the  owners,  unless  the  loss  or  damage  should  arise 
through  the  actual  default  of  the  master  and  mariners.  The 
validity  of  the  notice  was  not  debated;  but  the  counsel  for  the 
plaintiff,  after  assimiing  that  the  notice  was  valid  within  Gibbon 
V.  Paynton,  4  Burr.  2298,  and  Nioholaon  v.  WUUm,  5  East,  507, 
contended,  that  it  had  been  waived  by  the  mode  of  the  defend- 
ant's dealing.  That  view  was  overruled,  and  judgment  given  for 
the  defendant.  This  decision  was  in  1813,  Lord  Ellenborough  pre- 
siding, and  we  shall  soon  see  how  rapidly  the  easy  surrender  to 
a  single  encroachment,  under  the  administration,  too,  of  a  veiy 
able  jurist,  led  to  a  total  conquest  over  what  Chancellor  Kent 
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flenomixiates,  and  eveiy  lawyer  most  agree  to  have  been,  a  most 
salutary  rule  in  the  law  «f  carriers.     How  far  he  may  stand  jus- 
tified in  complimenting  the  firmness  of  the  English  courts  in 
maintaining  the  rule  will  also  be  seen:  2  Kent  Com.  601,  602, 
3cl,  ed.    Its  form  may  still  figure  in  our  books;  but  I  venture  to 
say  that  if  we  yield  one  inch  to  the  course  of  modem  English 
adjudication,  its  spirit  is  gone.     The  obligation  of  common  car- 
riers will  become  as  remarkable  for  its  laxity  as  it  has  heretofore 
l>een  for  its  rigor.     I  will  only  repeat  in  respect  to  this  case, 
^v'hat  seems  to  me  perfectly  obvious;  and  which  I  have,  if  not 
very  unsuccessful,  made  somewhat  apparent  to  others,  that  the 
difference  between  the  two  cases  from  Burrow  and  East,  and 
that  of  BiHina  v.  Saule,  is,  that  the  notices  in  the  former  went 
merely  to  protect  against  the  fraud  of  the  bailor,  and  the  latter 
to  conceal  and  favor  fraud  directed  against  the  owner,  and  in 
favor  of  the  party  giving  the  notice.    The  one  was  for,  and  the 
other  against,  the  public  morals;  the  former  said  merely,  "  Give 
me  a  due  reward,  and  I  will  be  accountable  as  a  common  carrier;" 
the  latter,  "  Oive  me  the  same  reward''  (for  the  carrier  fixes  it;  it 
may  be  less,  but  it  may  also  be  more),  ''and  yet,  I  claim  to 
throw  all  risk  upon  you,  or  such  a  degree  of  it  as  I  please."    In 
the  former,  the  plaintiff  sought  to  commit  and  did  commit  actual 
frauds  after  express  notice  that  he  must  be  honest.     He  sought 
in  that  way  to  deprive  the  laborer  of  a  reasonable  reward  for  his 
hire.    In  the  latter,  he  was  paid  all  he  demanded,  and  yet  he  re- 
fuses to  cany  under  the  obligation  required  by  law. 

Lalham  v.  BvHey,  2  Bam.  &  Cress.  20,  was  a  question  of  plead* 
ing,  and  no  &rther  touches  the  point  before  us,  than  as  it  was 
assumed  at  maipritis  by  Abbott,  C.  J.,  and  the  coimsel  in  the 
cause,  that  a  common  carrier  by  land  might  give  a  receipt  for 
goods,  ''fire  and  robbeiy  excepted."  In  Maving  v.  Ibdct,  1 
Stark.  72,  a.  d.  1816,  before  Lord  Ellenborough,  C.  J.,  the  first 
question  submitted  veas,  whether  the  defendants  stood  in  the  re- 
lation of  common  carriers  to  the  plaintiff;  and  it  was  held  that 
they  did.  The  goods  had  been  destroyed  by  fire;  but  the  de- 
fendants brought  to  the  knowledge  of  the  plaintiff,  a  notice  that 
they  would  not  be  responsible  for  losses  by  fire.  Holroyd  sub- 
mitted whether  the  defendants  could  exclude  their  responsibility 
altogether.  This  was  going  farther  than  had  been  done  in  the 
case  of  carriers,  who  had  only  limited  their  responsibility  to  a 
certain  amount.  His  lordship  said:  "  Since  they  can  limit  it  to 
a  certain  sum,  I  think  they  may  exclude  it  altogether;  and  that 
they  may  say,  we  v^ill  have  nothing  to  do  with  fire."    Holroyd* 
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*'  They  were  bound  to  receive  the  goods."    Lord  EUenboroogJi: 
*'  Yes,  but  they  may  make  their  own  terms.    I  am  sony  the  law 
is  so;  it  leads  to  very  great  negligence."   And  the  plaintifiFwas 
nonsuited.     This  case  certainly  goes  the  whole  length.    The 
goods  were  committed  to  the  carrier  in  perfect  fairness.    A  sab- 
sequent  case  in  the  same  volume,  Leeson  v.  HbU,  1  Stark.  186, 
A.  D.  1816,  is  still  broader.     The  defendants,  common  camera, 
received  chairs  of  the  plaintiff  to  be  carried  from  Nottingham  to 
London;  but  they  had  published  a  notice  that  all  packages  of 
looking-glass,  plate-glass,  household  furniture,  toys,  etc. ,  were  to 
be  entirely  at  the  risk  of  tiie  owners  as  to  damage,  breakage,  eio. 
The  main  question  was,  whether  this  notice  had  been  brought  io 
the  knowledge  of  the  plaintiffs  agent;  and  the  fact  was  submitted 
to  the  jury;    in  charging  whom  Lord  Ellenborough,  C.  J., 
said :  "  If  this  action  had  been  brought  twenty  years  ago,  the  de- 
fendants would  have  been  liable,  since,  by  the  common  law,  a 
carrier  is  liable  in  all  cases  except  two :  where  the  loss  is  occa- 
sioned by  the  act  of  God,  or  of  the  king's  enemies  using  an  over- 
whelming force,  which  persons  of  ordinary  means  of  resistance 
can  not  guard  against.    It  was  found  that  the  common  law  im- 
posed upon  carriers  a  liability  of  ruinous  extent;  and  in  oonse- 
sequence,  qualifications  and  limitations  of  that  liability  have 
been  introduced  from  time  to  time,  till,  as  in  the  present  case, 
they  seem  to  have  excluded  all  reponsibility  whatsoever;  so  that 
under  the  terms  of  the  present  notice,  if  a  servant  of  the  car- 
riers had,  in  the  most  willful  and  wanton  manner,  destroyed  the 
furniture  intrusted  to  him,  the  principals  would  not  have  been 
liable.    If  the  parties  in  the  present  case  have  so  contracted, 
the  plaintiff  must  abide  by  the  agreement;  and  he  must  be  taken 
to  have  so  contracted,  if  he  chooses  to  send  his  goods  to  be  car- 
ried after  notice  of   the  conditions.    The  question  then  is, 
whether  there  was  a  special  contract,  etc."    The  jury  found  for 
the  plaintiff  on  the  question  of  his  agent  having  seen  the  notice: 
See  Barney  v.  PrerUiss,  4  Har.  &  J.  317  [7  Am.  Dec.  670]. 

Now  in  the  first  place,  I  feel  quite  happy  to  be  assured'by  the 
charge  of  Lord  Ellenborough,  of  what  I  think  I  had  already  col* 
lected  from  the  cases,  that  there  is  no  adjudication  of  a  date  an- 
terior to  the  American  revolution  which  sanctions  the  frittering 
away  of  the  responsibility  of  a  common  carrier,  by  exceptions, 
provisos,  special  acceptances,  or  othenvise,  for  his  own  exclu* 
sivo  benefit,  and  having  no  respect  to  the  duiy  of  the  bailor. 
The  concluding  note  of  Lord  Coke  to  Southcote^s  case,  cited  to 
us  from  4  Bep.  84,  which  though  no  more  than  his  own  opinion^ 
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ia  yet  high  aaUioiiiyy  has  no  spedfio  application  to  the  case  of  a 
carrier.    He  speaks  of  a  special  acceptance  by  bailees  generally; 
axid  we  have  a  distinction  taken  in  Kirkman  t.  Shawcross  and 
Opperiheim  y.  BvusseU  against  common  carriers  and  innkeepers. 
And  I  feel  qnite  confident  that  we  have  already  seen  a  great  deal 
of  principle,  and  considerable  in  the  shape  of  authoriiy,  and 
there  is  much  more  of  both,  running  through  the  books,  which 
g^o  to  sustain  the  distinction.    With  how  much  propriety  Lord 
MUenborough  confined  the  date  of  the  innovation  to  twenty  years, 
is  obvious  by  the  previous  remarks  of  Lord  Kenyon,  0.  J.  (a.  d. 
1793),  in  Hide  v.  Proprietors  of  the  TrenJt  and  Mersey  Namgation, 
1  £sp.  36.    He  said:  **  There  is  a  difference  where  a  man  is 
chargeable  by  law  generally  and  where  on  his  own  contract. 
WJiere  a  man  is  bound  to  any  duty,  and  chargeable  to  a  certain 
extent  by  operation  of  law,  in  such  cases,  he  can  not  by  any  act 
of  his  own  discharge  himself — as  in  the  cases  of  common  carriers, 
-who  are  liable  by  law  in  all  cases  of  losses,  except  those  arising 
from  the  act  of  God,  or  of  the  king's  enemies;  they  can  not  dis> 
charge  themselves  from  losses  happening  under  these  circum- 
stances, by  any  act  of  their  ovni:  as  by  giving  notice  for  example 
to  that  effect.    But  the  case  is  otherwise  where  a  man  is  charge- 
able on  his  ovTn  contract.    There  he  may  qualify  it  as  he  thinks 
fit."    See  also  Jeremy's  Law  of  Carriers,  36. 

All  that  Lord  Ellenborough  said  in  the  two  cases  cited  from 
1  Starkie,  certainly  presses  upon  the  mind  when  applied  to 
ordinary  bailees.  They  may  make  their  terms;  and  we  have 
seen  the  same  thing  as  to  carriers,  so  far  as  the  terms  are  pro- 
tective {^gainst  the  abuses  of  the  bailor,  or  for  the  reasonable 
protection  of  the  bailee,  without  hurt  or  serious  inconvenience 
to  the  former.  Nor  am  I  able  to  make  any  distinction  between 
a  notice  and  a  receipt  or  bUl  of  lading.  Being  brought  home  to 
the  plaintiff,  the  notice  is  equivalent  to  a  special  written  con- 
tract. The  cases,  I  believe,  all  agree  in  this.  They  may  differ 
as  to  whether  the  restriction  be  a  limitation  of  the  contract,  or 
only  of.  damages  under  it,  an  exception,  or  a  proviso,  and  fo  may 
or  may  not  be  set  forth  in  pleading:  Clark  v.  Oray,  6  East,  664; 
LaJham  v.  BuXley^  2  Bam.  k  Oress.  20,  and  the  cases  there  cited; 
but  the  terms  of  the  notice,  when  they  are  admissible,  enter  into 
the  framework  of  the  bargain,  and  must  in  some  form  be  so  re- 
garded. The  cases  in  Starkie  are  nisi  prvu8  decisions,  indicating 
on  their  face  the  haste  and  want  of  books  which  are  so  common 
at  the  circuit;  and  yet  it  is  claimed,  that  they  should  at  least 
strike  a  balance  between  conflicting  authorily,  and  surrender  the 
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law  which  shelters  the  trayeling  and  trading  communily  to  the 
discretion  of  its  interested  carriers.     It  is  indeed  tnie  as  XiOrd 
Ellenborongh  remarks,  that  there  is  no  stopping-place,  no  haK- 
way  house.     If  the  carrier  can  divest  himself  of  liability  for  de- 
struction by  one  kind  of  accident,  or  by  one  seirant,  he  may  in 
the  same  way  go  through  the  catalogue.     He  may  exonexata 
himself  at  least  from  all,  except  gross  neglect  or  misfeasanoe; 
and  even  in  respect  to  these  he  compasses  nearly  the  same  end 
by  inverting  the  onus  and  darkening  the  horizon  of  evidence.     I 
have  said,  that  relaxing  the  common  law  rigor  opens  the  high- 
road to  fraud,  perjury,  theft,  and  robbery.      It  does  moiB. 
Looking  to  the  present  ordinary,  not  to  say  universal  means  of 
travel  and  transportation*,  by  coaches,  railroads,  st^mboats, 
packets,  and  merchant  vessels,  the  mere  superaddition  of  negli- 
gence in  respect  to  the  safety  of  passengers  and  property,  would 
constitute  a  most  fearful  item.     There  are  no  principles  in  the  law 
better  settled  than  that  whatever  has  an  obvious  tendency  to  en- 
courage guilty  negligence,  fraud,  or  crime,  is  contrary  to  public 
policy.     Such,  in  the  very  nature  of  things,  is  the  consequence 
of  allowing  the  common  carrier  to  throw  off  or  in  any  way  to  re- 
strict his  legal  liability.     The  traveler  and  bailor  is  under  a  sort 
of  moral  duress,  a  necessity  of  employing  the  common  carrier 
under  those  legal  arrangements,  which  allow  any  number  of 
persons  to  assume  that  character,  and  thus  discourage  and  super- 
sede the  provision  for  other  modes  of  conveyance. 

My  conclusion  is,  that  he  shall  not  be  allowed  in  any  form  to 
higgle  with  his  customer  and  extort  one  exception  and  another, 
not  even  by  express  promise  or  special  acceptance,  any  more  than 
by  notice.  He  shall  not  be  privileged  to  make  himself  a  com- 
mon carrier  for  his  own  benefit,  and  a  mandatary,  or  less,  to  his 
employer.  He  is  a  public  servant  with  certain  duties  defined  by 
law;  and  he  is  bound  to  perform  those  duties.  As  Ashurst,  J., 
said  of  the  duties  of  innkeepers  in  Kirkman  v.  Shaw,  they  are 
indelible.  An  innkeeper  is  said  to  be  indictable  for  extortion: 
Per  Holroyd,  J.,  in  Ansell  v.  Waterhcmse,  2  Chit.  4.  The  obli- 
gation, of  a  jailer  to  keep  his  prisoners,  is  much  like  that  of  the 
carrier  in  keeping  goods:  Bac.  Abr.,  Escape  in  Civ.  Gas.  (H). 
He  is  also  a  public  servant,  and  bound  to  perform  the  duties  of 
his  office.  To  demand  and  take  an  agreement  for  a  special  ac- 
ceptance of  his  prisoner,  would  be  extortion,  and  the  qualifi< 
tion  therefore  void.  In  my  opinion  the  same  consequences 
suit  from  the  public  character  and  absolute  duties  of  the  com- 
mon carrier.     I  therefore  think  the  defendants  in  the  case  at  bas 
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xniist  take  tihe  consequence  of  their  obligation  as  common  car- 
riers, notwithstanding  the  notice  to  the  plaintiff.  Admitting 
tliat  the  plaintiff  acceded  in  the  clearest  manner  to  the  proposi- 
tion in  the  notice  that  his  baggage  should  be  carried  on  the 
terms  mentioned,  I  think  the  contract  thus  made  was  void  on 
bis  part  as  contraiy  to  the  plainest  principles  of  public  policy. 
In  thus  holding,  we  follow  the  law,  as  it  is  expressly  admitted 
Vy  the  English  judges,  to  have  stood  at  the  period  when  our  an- 
cestors declared  themselyes  independent.  And  while  we  thus 
fulfill  our  constitutional  duty,  we  are  not,  like  Westminster  Hall, 
ol^liged  to  lament  while  we  enforce  the  law. 

Being  also  of  opinion  that  here  was  no  neglect  on  the  part  of 
the  plaintiff  in  any  matter  of  duty  which  he  owed  the  defend- 
ants, it  follows  that  I  am  against  the  motion  for  a  new  trial  upon 
the  two  points  which  I  have  heard  argued. 

I  give  no  opinion  upon  the  minor  questions  raised.  They 
i¥ere  argued  before  I  came  to  the  bench;  and  being  points  on 
iivhich  my  brethren  felt  no  difficulty,  it  was  not  thought  worth 
inrhile  to  call  the  attention  of  cotmsel  to  them  on  the  second  ar- 
groment. 

The  chief  justice  dissented.  He  was  of  opinion  that  the 
plaintiff  was  chargeable  with  negligence,  or  at  least  want  of  or- 
dinary care  in  not  claiming  his  trunk  before  the  coach  left  Ham- 
ilton, and  that,  therefore,  the  charge  of  the  circuit  judge,  that 
the  defendants  were  bound  to  deliver  the  trunk  to  the  plain  tiff'on 
the  aiTival  of  the  coach  at  Madison,  qualified  only  by  the  knowl- 
edge of  the  plaintiff  of  the  usage  as  to  the  removal  of  baggage  from 
the  coaches,  was  erroneous.  The  judge,  in  his  opinion,  should 
have  submitted  to  the  jury  the  question  whether,  in  the  exercise  of 
that  ordinary  care  incumbent  upon  all  men  in  reference  to  their 
property,  the  plaintiff  ought  not  to  have  inquired  for  his  trunk 
before  the  coach  proceeded  on  its  journey;  and  if  they  should  be 
of  opinion  that  he  was  chargeable  with  negligence,  or  the  want 
of  that  ordinary  care,  which  prudent  men,  under  similar  circum- 
stances, would  have  exercised,  that  then  they  should  find  a  ver- 
dict for  the  defendants.  For  this  reason,  he  was  of  opinion  that 
a  new  trial  ought  to  be  granted. 

New  trial  denied. 


Common  Cabsisb,  ms  Powkb  to  Limtt  ms  Liabilitt. — ^It  is  ondoabtedly 
true  that,  as  shown  in  the  principal  case  and  in  the  preceding  case  of  HoUinter 
▼.  Katoien,  at  oommon  law,  a  common  carrier  was  held  liable  for  all  losses  ex- 
oept  those  occasioned  by  the  act  of  Qod  or  of  the  pnblic  enemies,  being  re- 
gsdnded  as  an  insurer  of  the  property  committed  to  his  charge.     The  law  on  the 
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mibjeot  under  oooflidenition  is  so  clearly  and  folly  stated  in  the  opinions  is 
these  two  leading  oases,  and  the  history  of  the  decisions  and  of  the  legislative 
enactments  on  the  subject,  up  to  the  time  when  they  were  rendenKl,  is  so 
admirably  given  by  the  two  learaed  judges  who  delivered  the  opimooS;  that 
it  will  not  be  necessary  to  do  mare  thaa  trace  the  changes  or  mOvlifi&Uionj  La 
the  law,  which  have  taken  place  siuco  thosa  decisions  were  rendered.    In 
doing  this  we  shall  ooniider  two  qaastions:    1.  Whether  a  common  carrier 
can  restrict  his  liability  at  all,  or  not;  2.  Whether  or  not  he  caa  so  restrict 
it  by  notices.    It  is  generally  agreed  that,  by  the  ancient  common  law,  the 
carrier  could  not  discharge  himself  from  liability  by  any  act  of   bis  own: 
See  Lawsou  on  Contracts  of  Carriers,   sec.  24;  Rsdiield  ou  Carriers  and 
Bailments,  sec.    24,   et  seq.     And  although    Judge    Bronson,   in    I{yUl<tcr 
V.    Nowlen,   says:    *'I  shall  not  deny  that  the  carrier  may,   by  express 
contract,  restrict  his  liability,"  yet  Judge  Cowen,  in  the  principal  case, 
says:    "My  conclusion  is,  that  he  shall  not  ba  allowed,  in  any  form,  to 
higgle  with  his  customer,  and  extort  one  exception  and  another,  not  even  ^ 
express  promise  or  special  acceptance  any  more  than  by  notice."     Here  we 
have  a  distinct  intimation  of  the  latter*s  views  upon  the  question  of  the  car- 
rier*s  power  to  limit  his  liability  by  express  contract  entered  into  between 
hiin  and  the  owner  of  the  property  intrusted  to  him.    However,  as  there  was 
no  question  as  to  any  express  contract  in  the  case,  the  remarks  referred  to 
above  were  mere  dicta.     But  in  the  subsequent  case  of  OouVi  v.  IliU,  2  Hill, 
623,  decided  by  the  same  court  in  1342,  the  opinion  of  the  majority  of  the  court 
was  delivered  by  Cowen,  J.,  Nelson,   C.  J.,  dissenting.     In  that  decisioa 
Judge  Cowen,  said:  ''For  myself,  I  shall  do  little  more  than  refer  to  my 
opinion  in  Cole  v.  Ooodvfin^  and  the  reasons  for  such  opinion  as  stated  in  the 
course  of  that  case.    It  was  to  the  effect  that  I  could  no  more  regard  a  spedal 
acceptance  as  operating  to  take  from  the  duty  of  the  common  carrier,  than  a 
general  one.     I  collect  what  would  be  a  contract  from  both  instances,  pro- 
vided it  be  lawful  for  the  carrier  to  insist  on  it;  and  such  is  the  constnictioii 
which  has  been  given  to  both  by  all  the  courts.     The  only  difference  lies  in 
the  different  kinds  of  evidence  by  which  the  contract  is  made  out   When  the 
jury  have  fouud  that  the  goods  were  delivered  with  inteut  to  abide  the  terras 
of  the  general  notice,  I  understand  a  contract  to  be  as  effectually  fastened 
upon  the  bailor  as  if  he  had  reduced  it  to  writing.     Indeed,  the  contrary 
coustruction  would,  I  think,  ba  to  tolerate  a  fraud  ou  the  part  of  the  bailor. 
The  true  ground  for  repudiating  the  general  notice  is,  therefore,  its  being 
against  public  policy;  and  this  ground  goes  not  only  to  the  evidence — the 
mode  in  which  you  are  to  prove  the  assent — but  to  the  contract  itself.    After 
forbidding  the  carrier  to  impose  it  under  the  form  of  a  general  notice,  there- 
fore, we  can  not  consistently  allow  him  to  do  the  same  thing  in  the  form  of  a 
special  notice  or  receipt.     The  consequences  to  the  public  would  be  the  same 
whether  we  allow  one  form  or  the  other."    Although  Judge  Bronson  con- 
curred in  the  opinion  delivered  in  this  case,  he  would  seem  to  have  done  so 
with  some  hesitation,  for  in  the  case  of  Wells  v.  Steam  Navigation  Co.^  2  N. 
Y.  204,  decided  by  him  after  he  became  a  judge  of  the  court  of  appeals,  ho 
said:  **It  is  perhaps  a  debatable  question  whether  common  carriers  and  inn- 
keepers can  contract  for  a  more  restricted  liability  than  the  law  imposes  upon 
them  in  the  absence  of  a  special  agreement"    The  case  of  Ooultl  v.  Hill  wis 
however  expressly  denied  by  the  supreme  court  in  Pearsons  ▼.  Monteatk,  1} 
Barb.  353,  and  in  Afoore  v.  Evant,  14  Id.  524,  in  both  of  which  cases  it  was 
decided  that  a  carrier  may,  by  express  contract,  limit  his  oommon  law  lia- 
bility.    And  Parker,  J.,  in  delivering  the  opinion  of  the  oonrt  in  Dorr  ▼. 
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^ew  Jersey  S,  S",  Co,,  11  N.  T.  491,  speaking  of  the  two  cases  last  cited, 
says:  "In  both  those  cases  the  qaestion  is  examined  with  much  ability,  and 
T  think  the  misoandness  of  the  conclasion  in  Oould  v.  Hill  most  satisfactorily 
vhown.    I  am  not  aware  that  Ootdcl  ▼.  Hill  has  been  followed  in  any  reported 
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Gexebal  R(7LE. — Bat  whatever  may  have  been  the  case  in  former  times,  it 
is*  now  well  established  as  a  general  role,  both  in  this  country  and  in  £!ngland, 
t\ukt  a  common  carrier  may,  by  express  agreement,  limit  his  common  law  lia- 
bility as  an  insurer  of  the  property  in  trusted  to  him:  Lawson  on  Contracts  of 
Carriers,  sec.  28;  Thompson  on  Carriers  of  Passengers,  525;  Red  field  on  Car- 
riers, sec.  138  ft  ffeq.;  Story  on  Bail.,  sec.  549;  Angell  on  Carriers,  sec.  225; 
Schouler  on  Bail.  450,  et  «fjj.;  Hutchinson  on  Carriers,  sec.  248;  Zunz  v. 
South  Eastern  Railway  Co.,  L.  R.,  4  Q.  6.  539;  Peninsular  Ji  Oriental  S,  N^ 
Co.  V.  Shnad,  11  Jar.  (N.  S.)  771;  S.  0.,  12  L.  T.  (N.  S.)  808;   Wilton  v.  At. 
lantie  Royal  Mail  S.N.  Co.,  IOC.  R  (N.  S.)  453;  Auatinv.  ManchesUr,  Shef- 
Jield  A  L.   R.  Co.,  11  Eng.  L.  and  Eq.  506;  S.  C,  21  L.  J.  (N.  S.),  C. 
P.  179;    10  C.  B.  454;   WyUl  v.  Pichford,  8  Mee.  &  W.  443;  Carr  v.   Lat^ 
cafJiireete.  R.  Co.,  7  Exch.  707;  Tauhman  v.  Pacific  S.  N.  Co.,  26  L.  T.  (N.  S.) 
704;  Olenisterv.  Great  Western  R.  Co.,  29  Id.  423;  Chitty  on  Law  of  Carriers, 
60,  77,  78;  1  Chit.  Con.  690;  New  Jersey  S.  N.  Co.  v.  Merchants*  Bank,  6 
Ro\..  (U.  S.)  382;    York  Co.  v.  CerUral  R.  R.,S  Wall.  107;  Railroad  Co.  ▼. 
Manu/acturinfjCo,,  16 Id.  318;  MobUeA  Ohio  R.  R.  Co.  \.Jarl>oe,  41  Ala.  644; 
Southern  Express  Co.  v.  Crook,  44  Id.  468;  S.  C,  4  Am.  Rep.  140;  Grey  v. 
Mobile  Trade  Co.,  55  Ala.  387;  8.  C,  28  Am.  Rep.  729;  South' <lb  North  Akk. 
R.  R.  Co.  V.  Heinlein,  56  Ala.  388;  Hooper  y.  JVells,  Fargo  «fc  Co.,  27  Cal.  11; 
MerdianU Diffpatchds  Trans.  Co.  v.  Cornforth,  3  Col.  280;  S.  C,  25  Am.  Rep^ 
757;   W<ich  V.  Boston  Jb  Albany  R.  R.  Co.,  41  Conn.  333;  Camp  v.  Hart/ord 
dEr  N.  T.  S.  Co.,  43  Id.  333;  Cooper  v.  Berry,  21  Oa.  526;  Berry  v.  Cooper, 
28  Id.  543;  Central  Lineof  BoatsY.  Lowe,  50  Id.  509;  Merchants* Despatch  Trans, 
Co.  V.  Leysor,  89  HI.  43;  Merchants*  Despatch  Tran^.  Co.  v.  7Vi<!i/6ar,  86 Id.  71; 
Clucagoy  B.  Js  Q.  R.  R.  Co.  v.  Hale,  2  111.  App.  150;  0/iio  ^s  Miss.  R.  Co.  v. 
Selby,    47    Ind.    471;   S.    C,    17    Am.    Rep.    719;    Mich.    S.    ds   N.    L 
R.    R.    Co.    V.    Heaton,    37    Ind.   448;    S.    C,    10   Am.    Rep.    89;    St. 
l-mis  A   S.    E.    R.    Co.  v.    Smuck,    49    Ind.   302;  L.    L.    <fc    G.    R.   R, 
C^.  v.  MaHs,  16  Kan.  333;  SL  Louis,  K.  C.  dt  N.  R.  Co.  v.  Piper,  13  Id.  505; 
Louisville  A  N.  R.  R.  Co.  v.  Brownlee,  14  Bush,  590;  Adams  Express  Co.  v. 
Guthrie,  9  Id.  78;  Levy  v.    P.  R.  R.  Co.,  23  La.  Ann.  477;  Roberts  v.  Riley^ 
15  Id.  103;  Little  v.  Boston  Js  M.  R.  R.  Co.,  66  Me.  239;  Fillebrown  v.  Grand 
Trunk  R.  R.  Co.,  55  Id.  462;  McCoy  v.  Erie  dt  W.  T.  Co.,  42  Md.  498;  Bank- 
ard  V.  Baltimore  A  O.  R.  R.  Co.,  34  Id.  197;  S.  C,  6  Am.  Rep.  321;  Pern- 
bertonCo.  v.  N.  Y.  C.  R.  R.  Co.,  104 Mass.  144;  Grace  v.  Adams,  100  Id.  505; 
Buckland  v.  Adams  Express  Co.,  97  Id.  124;  Midi.  C.  R.  R.  Co,  v.  Hale,  S 
Mich.  243;  McMUlan  v.  Midi.  S.  dt  N.  I.   R.  R.  Co.,  16  Id.  79;  Shrioer  v. 
Sioux  C'dyds  St.  P.  R.  R.  Co.,  24  Minn.  506;  S.  C,  31  Am.  Rep.  353;  Christ- 
enson  v.  American  Express  Co.,  15  Minn.  270;  S.  C,  2  Am.  Rep.  122;  Soutli-- 
em  Express  Co.  v.  HunnieuU,  54  Miss.  566;  S.  C,  28  Am.  Rep.  385;  Mobile 
4:  O.  R.  R.  Co.  v.  Weiner,  49  Miss.  725;  Kirby  v.  Adams  Express  Co.,  2  Mo^ 
App.  369;  Drew  v.  Red  Line  T.  Co.,  3  Id.  495;  Moses  v.  Boston  A  M.  R.  R. 
Co.,  24  N.  H.  71;  Barter  v.  Wheeler,  49  Id.  9;  S.  C,  6  Am.  Rep.  434;  Kinnejf 
v.  Central  R.  R.  Co.,  32  N.  J.  L.  407;  Hill  v.  Syr.,  Ring,  is  N.  Y.  R.  R.  Co., 
73  N.  Y.  351;  S.  C,  29  Am.  Rep.  163;  Madan  v.  Sherrard,  Id.  329;   Weebt 
V.  N.    Y.,  N.  H.  <6  H.  R.  R.  Co.,  72  Id.  59;  S.  C,  28  Am.  Rep.  104;  ^/;>- 

nettir.  Atlas S.  S. Co.,  80  Id.  71;  S.0.,3&  Am.BA^.  579;  CapehartT.  Seaboard 
Am.  Dbo.  Tol.  XXXn— 92 
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^  B.  B.  Co.,  81  N.  C  438;  S.  C,  31  Am.  Bep.  G05;  Lee  y.  Ralegh  d:  O.  R. 
R,  Co.,  72  N.  C.  238;  Pittsburg,  O.  S  St.  L.  R.  Co.  ▼.  Bamtty  36  Ohio  St 
448;  Oaines  r.  Union  Trans.  S  Ins.  Co.,  28  Id.  418;  Famham  v.  Camden  ^ 
A.  R.  R.  Co.,  55  F^  St  53;  Laing  v.  Colder,  8  Id.  479;  Levy  v.  SinUkem  Ex- 
press Co.,  4  S.  C.  234;  Porter  v.  Southern  Express  Co.,  Id.  135;  S.  C,  16  Am. 
Bep.  762;  DiUardv.  L.  A:^.  R.  R.  Co.,  2Lea,2S8;  NashviUeisC.  R.  R.  Co. 
V.  Jackson,  6  Heisk.  271;  Blumenthai  v.  Brainerd,  38  Vt  402;  To.  ^  Tran. 
R.  R.  Co.  V.  Sayers,  26  Oratt  328;  Wilson  y.  Chesapeake  A  O.  R.  R.  Ca,  ei 
Id.  654;  Brown  v.  Adams  Express  Co.,  15  W.  Va.  812;  Bakimore  A  O.  R.  R. 
Co.  V.  Skeets,  3  Id.  556;  Baltimore  &  0.  R.  R.  v.  Rathbone,  I  Id.  87;  White 
V.  Goodrich  T.  Co.,  46  Wis.  493;  BeUs  v.  Farmers'  L.  A  T.  Co.,  21  Id.  80; 
Boorman  v.  American  Express  Co.,  Id.  152.  In  Iowa,  sec.  1308  of  the  code 
provides  that,  ''No  contr^t,  receipt,  rale,  or  regulation,  shall  exempt  any 
corporation  engaged  in  transporting  persons  or  property  by  railway  from  lia- 
bility of  a  common  carrier,  or  carrier  of  passengers,  which  wonld  exist  had 
no  contract,  receipt,  role,  or  regulation,  been  made  or  entered  into."  The 
conrt  held,  in  the  case  of  Bj-ush  v.  S.  A.  dt*  D.  R.  Co.,  43  Iowa,  554,  that 
this  statute  is  no^  directed  simply  hgainst  contracts  without  consideradan, 
but  that  it  dedares  all  contracts  limiting  the  carrier's  liability  inoperatiTe. 
And  in  that  case  it  was  decided  that  a  contract  which  limited  the  carrier^s 
liability  at  common  law,  in  consideration  for  which  the  shipper  receired 
•pedal  rates  and  a  pass  over  the  road,  was  within  this  section  of  the  code, 
and  void.  See  also  McCoy  v.  K.  A  D.  M.  R.  Co.,  44  Id.  424.  And  in  Texas, 
art.  278,  tit.  13,  p.  48,  of  the  revised  statutes,  1879,  provides  that,  "  Railroad 
«ompanies  and  other  common  carriers  of  goods,  wares,  and  merchandise,  for 
hire,  within  this  state,  on  land  or  in  boats  or  vessels  on  the  waters  entirely 
within  the  body  of  this  state,  shall  not  limit  or  restrict  their  liability  as  it 
exists  at  common  law,  by  any  geueral  or  special  notice,  or  by  inserting  excep- 
tions in  the  bill  of  lading  or  memorandum,  given  upon  the  receipt  of  the 
goods  for  transportation,  or  in  any  other  manner  whatever,  and  no  special 
agreement  made  in  contravention  of  the  foregoing  provisions  of  this  artids 
shall  be  valid."  These  seem  to  be  the  only  states  whose  legislatures  have 
deemed  it  necessary  to  pass  laws  on  this  subject. 

Restriction  on  Powek  to  Limit  Liabiutt  in  Amebiga. — But  while  the 
ISngliah  and  American  courts  agree  that  common  carriers  may,  by  express 
contract,  limit  their  common  law  liability,  they  differ  very  widdy  as  to  the 
extent  of  the  power  of  limitation.  In  the  case  of  Peek  v.  Korth  Su^fford- 
shire  Railway  Co.,  10  H.  L.  Gas.  494,  Mr.  Justice  Blackburn,  after  quoting  a 
passage  from  Judge  Story's  work  on  bailments,  published  in  1832,  to  the  effect 
that  carriers  could  not  exempt  themselves  from  all  responsibility  in  cases  of 
gross  negligence  and  fraud,  either  on  their  own  part  or  on  the  part  of  their 
servants,  says:  **  In  my  opinion,  the  weight  of  authority  was,  in  1832,  in 
favor  of  this  view  of  tJio  law,  but  the  cases  decided  in  our  courts  between 
1832  and  1854  established  that  this  was  not  law,  and  that  a  carrier  might  by 
a  Bjiecial  notice  make  a  contract  limiting  his  responsibility  even  in  the  cases 
here  mentioned,  of  gross  negligence,  misconduct,  or  fraud  on  the  part  of  his 
«er\'ants;  and,  as  it  seems  to  me,  the  reason  why  the  legislature  intervened  in 
the  railway  and  canal  traffic  act,  1854,  was  because  it  thought  that  the  com* 
panics  took  advantage  of  those  decisions  (in  Story's  language)  '  to  evade  al- 
together the  salutary  policy  of  the  common  law.' "  The  cases  dted  by  the 
learned  judge  in  support  of  his  statement  in  reference  to  the  decisions  of  the 
Englishcourts between  1832 and  1854 are:  ShawY.  Yotk*bN.M.R.Co.,i:iiQ.K 
347;  Austin  v.  Manchester,  S.  d-  L.  R.  Co.,  10  Id.  600;  Chippendaley,  LancaJiire 
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«£.  F.  a.  Co.,  21  L.  J.  (N.  8.)  Q.  B.  22;  Austin  v.  Manchester,  8.  A  L.  B.  Co., 
10  C.  B.  454;  Carr  ▼.  Lancashire  AT.  R.  Co.,  7  Exch.  (Wels.  H.  &  6.) 
V07;    >f otter  v.  Fori;  <&  N.  M.  R.  Co.,  2  EL  &  Bl.  750;  GU  N.  R.  Co.  v. 
Aforville,  21  Lw  J.  (N.  S.)  Q.  B.  319;  York  N.  A  B.  R.  v.  Crisp,  14  C.  B.  627; 
Jiughes  V.  (?<.  W.  R.  Co.,  Id.  637;  SUm  v.  C7«.  JNT.  /?.  Co.,  Id.  W7.    And  these 
oaaes  certainly  confirm  the  statement  made  in  regard  to  them.    These  aedsions 
prodaoed  very  general  dissatisfaction,  and  the  legislatore  was  constrained  to 
provide  a  remedy,  which  it  did  by  the  enactment  of  the  statute  above  re. 
ferred  to,  17  and  18  Vict.,  c.  31,  sec.  7.    This  act  provides  that  all  companies 
dloing  bnsiness  as  common  carriers  shall  be  liable  for  the  loss  of,  or  for  any  in- 
jury done  to  horses,  cattle,  or  other  animals,  or  to  any  articles,  goods,  or 
things,  in  the  receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  companies  or  their  servants,  notwithstanding  any 
notice,  condition,  or  declaration  made  and  given  by  such  companies  contrary 
thereto,  or  in  any  wise  limiting  such  liability,  every  such  notice,  condition,  or 
<declaration  being  declared  null  and  void:  Provided  that  said  companies  shall 
not  be  prevented  from  making  such  conditions  with  ^respect  to  the  receiving, 
forwarding,  and  delivering  of  any  of  the  said  animals,  articles,  goods,  or 
things,  as  shall  be  adjudged  by  the  court  or  judge  before  whom  any  questioz. 
relating  thereto  shall  be  tried  to  be  just  and  reasonable.    This  statute  con- 
tinues to  reguUbte  the  greater  part  of  the  transportation  business  of  Great 
Britain.    Mr.  Justice  Bradley  says  in  reference  to' this  act:  "  The  truth  is, 
that  this  statute  did  Uttle  more  than  bring  back  the  hiw  to  the  original  posi- 
tion in  which  it  stood  before  the  English  courts  took  their  departure  from  it:" 
RaUroad  Co.  v.  Lochwood,  17  Wall.  374. 

The  influences  which,  no  doubt,  led  to  the  line  of  English  decisions  above 
referred  to  are  thus  forcibly  referred  to  by  Cockbum,  L.  C.  J.,  in  delivering 
his  opinion  in  Peek  v.  North  Staffordshire  R.  Co.,  10  H.  L.  Cas.  656:  **The 
history  of  the  judicial  decisions  which  have  taken  place  on  contracts  of  tlus 
nature,  and  the  legislation  which  has  followed  on  those  decisions,  abundantly 
show  that  the  act  which  your  lordships  are  now  considering,  was  passed  by 
the  legislature  for  the  express  purpose  of  protecting  the  public  from  the  abuse 
of  a  power  which  the  legislature  itself,  by  assisting  to  create  these  great  com- 
panies, had  helpinl  to  bring  into  existence.  Masters  of  the  field,  railway  com- 
panies lost  no  time  in  introducing  into  their  contracts  conditions  of  immunity, 
not  only  against  liability  in  respect  of  loss  or  injury  arising  from  circum- 
stances beyond  their  control,  but  also  against  liability  in  respect  of  loss  or  in- 
jury resulting  from  their  own  negligence,  however  gross  and  inexcusable. 
And  to  these  stipulations  courts  of  law  felt  themselves  compelled  to  give 
effect,  on  the  undeniable  principle  that,  in  the  absence  of  fraud  or  illegality, 
courts  of  justice  are  bound  to  give  effect  to  conditions,  however  stringent  and 
and  oppressive,  to  which  the  parties  to  a  contract  have  deliberately  agreed." 
But  although  the  influences  of  the  great  transportation  corporations  which 
have  come  into  being  in  this  country  since  1832,  have  been  quite  as  powerful 
as  those  of  the  great  companies  referred  to  by  Chief  Justice  Cockbum,  it  is 
highly  creditable  to  the  American  judiciary,  that  in  all  the  states  of  the  union, 
save  one,  where  the  question  has  been  directly  passed  upon,  the  courts  have 
firmly  adhered  to  the  rule  laid  down  by  Judge  Story  in  1832.  And  it  is  well  es- 
tablished in  this  country  botli  in  the  supreme  court  of  the  United  States  and  in 
the  courts  of  all  the  states,  with  the  single  exception  of  New  York,  that  a 
common  carrier  can  not,  even  by  express  contract,  limit  his  liability  for  loss 
or  damage  resulting  from  negligence  or  fraud  either  on  his  own  part  or  on  tlio 
part  of  his  servants  or  agents:  RaUroad  Co.  v.  Lockwood,  17  Wall.  357;.  RalU 
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road  Co.  v.  PraU,  22  Id.  123;  SotUh  ^  North  Ala,  R.  R.  Co.  r.  Hdjdem, 
£6  Abu  368;  Hooper  v.  WeU»^  27  CaL  11;  Merchant^  Despatch  A  Ttom.  Co, 
V.  Coniforth,  3  CJol. 280;  S.  C,  25  Am.  Kcp.  757;  Weldi  v.  Boston^ A.  J2L  J?, 
Co.,  41  Conn.  333;  FUnn  v.  PAito.  IF.  dt  5.  A  7?.  Co,,  1  Hoost.  469;  BorrjF 
V.  Cooper,  28  Ga.  543;  Erie  RaUway  Co.  ▼.  Frii<;ox,  84  HI.  239;  8.  C.  25  Am. 
Rep.  451;  OAio  <fc  IT.  i?.  Co.  v.  SelJhy,  47  Ind.  471;  S.  C,  17  Am.   Rep.  719; 
St  Louie  dt  ^.  /?.  Co,  v.  Ptp(?r,  13  Kan.  505;  Rhodes  v.  JD.  .fc  N.  R.  R.  Co.,  9 
Bush,  688;  School  District  ▼.  ^o«^oit  H.  i:  E.  R,  R,  Co,,  102  Mass.  552;  S.  C, 
3  Am.  Rep.  502;  Hawkins  v.  C<.  JT.  R,  R.  Co,,  17  Mich.  57;  Shriver  ▼.  &  C. 
dt  i9^  P.  i?.  i?.  Co,,  24  Minn.  506;  S.  a,  31  Am.  Rep.  353;  Southern  Ex,  Co.  r. 
HunnicuU,  54  Miss.  566;  S.  C,  28  Am.  Rep.  385;  Di-ew  v.  R,  L,  T.  Co.,  Z 
Mo.  App.  495;  A,  ds  N,  R,  R,  Co,  v.  Washburji,  5  Neb.  117;  Capekari  t.  5. 
<fc  R,  R,  R.  Co,,  81  N.  C.  438;  S.  C,  31  Anu  Rep.  605;    Union  Er,  Co,  v. 
Graham,  26  Ohio  St.  595;  Pa.  R.  R.  Co.  v.  Butler,  57  Pa.  St.  335;  Swimdier  ▼. 
lliUiard,  2  Rich.  (S.  C.)  286;  N.  dt  C.  /?.  R.  Co.  v.  Jackson^  6  Hetsk.  271; 
Fa.  <&  TVnn.  R.  R,  Co,  v.  Sayers,  26  Gratt.  328;  Brown  v,  Adams  Express  Co», 
15  W.  Va.  812.    Mr.  Lawmen,  in  hie  work  on  contracts  of  caniera,  sec  67». 
says  that  the  question  whether  or  not  the  carrier  can  protect  himself  from 
liability  for  loss  or  damage  to  property  intrusted  to  him,  arising  from  the 
negligence  of  himself  or  of  bis  agents  or  servants,  is  still  an  open  one  in  Wis- 
consin.    The  question  does  not  yet  seem  to  have  been  directly  passed  npon 
by  the  supreme  court  of  that  state;  but  from  the  remarks  of  Orton,  J.,  in  de- 
livering the  opinion  of  the  court  in  Morrison  ▼.  P.  d:  C.  C,  Co,,  44  Wis.  4I(^ 
41 1;  S.  C,  28  Am.  Rep.  599,  it  can  hardly  be  doubted  that  the  deciaicm  of 
that  court  will  bo  in  accordance  with  those  of  the  other  states  dted  above, 
whenever  the  question  comes  directly  before  it.     Mr.  Lawson  also  says,  sec. 
66,  that  *'  In  West  Virginia  a  common  carrier  may,  by  contract,  absolve  him- 
self from  all  liability  resulting  from  any  and  every  degree  of  negligence  short 
of  fraud,  provided  the  contract  is  clear  that  such  was  the  intention  of  the  par^ 
tics  to  it"    He  cites  Baltimore ds  Ohio  R,  R.  Co.  v.  RatJtbone,  1  W.  Va.  87, 
and  Baltimore  is  Ohio  R.  R.  Co.  v.  SkeeU,  3  Id.  556.     The  former  of  these 
cases  fully  sustains  the  statement  quoted  above.     In  the  latter,  this  predae 
point  was  not  decided,  but  Berkshire,  J.,  who  decided  both  cases,  seems  to 
doubt  the  correctness  of  his  x>osition  in  the  former  one,  for  he  says:  "The  au- 
thorities, so  far  as  I  have  been  able  to  extend  my  examination,  are  uniform  to 
tills  point,  and  it  seems  well  agreed,  that  by  express  stipulation  in  the  con- 
tract to  that  effect,  they  may  at  least  exonerate  themselves  from  all  liability 
that  does  not  arise  from  the  want  of  ordinary  care  and  diligence  on  their 
part."    But  the  case  of  Baltimore  dsOIuo  R,  R,  Co.  v.  Rathbone,  was  expresaly 
overruled,  by  a  unanimous  court,  in  the  case  of  Maslin  v.  B,  <£r  0.  R.  R,  Co., 

14  W.  Va.  180;  S.  C,  35  Am.  Rep.  748.  Green,  P.,  who  delivered  tiieopinioa 
in  that  case,  ably  reviewed  the  English  and  American  decisions  on  the  qoes- 
tion  and  laid  it  down  as  undoubted  law  in  this  country,  that  "a  common  car- 
rier for  hire  by  special  contract,  though  based  on  a  valuable  oonsiderationt 
can  not  exempt  himself  from  loss  or  damage,  which  has  in  any  degree  been 
caused  by  his  own  negligence  or  that  of  his  servants.*'  The  latter  case  wat 
affirmed  and  followed  in  the  subsequent  case  of  Brown  y.  Adorns  Express  Co., 

15  W.  Va.  812,  and  must  now  be  considered  as  the  law  in  West  Virginia. 
New  York  DocTBiyE. — The  courts  of  New  York  have  carried  the  power 

of  the  common  carrier  to  make  special  contracts  to  the  extent  of  enabling  him 
to  exonerate  himself  from  the  effects  of  even  gross  negligence:  Mynard  ▼.  Syr.^ 
B,  ds  N.  Y,  R,  R.  Co,,  71  N.  Y.  180;  S.  C,  27  Am.  Rep.  28;  Cragin  v.  AT. 
Y.  C.  R,  R.  Co.,  61  N.  Y.  61;  S.  C,  10  Am.  Rep.  559;  Poiic^  v  N.  Y.  O. 
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S.  n,  Ca,  49  N.  Y.  268;  a  C,  10  Am.  Bep.  364;  BisseU  r.  N.  T,  C.  R.  R. 
•Co,,  25  N.  Y.  442.  But  the  present  tendency  of  the  ooorts  of  that  state  wonld 
seem  to  be  rather  to  restrict  than  to  extend  this  doctrine.  And  the  contract 
irill  not  be  deemed  to  except  losses  occasioned  by  the  carrier's  negligence 
unless  that  be  expressly  stipulated:  Magnm  y.  Dinsmore,  56  N.  Y.  168;  Blair  v. 
.Erie  R.  Co.,  66 Id.  313;  Mynard  v.  Syr.,  B.  AN.  Y.  R.  R.  Co.,  71  Id.  180,  185. 
In  the  case  last  cited  it  was  decided  that  where  words  in  the  contract  may 
operate  without  including  the  negligence  of  the  carrier  or  his  servants,  it  will 
not  be  presumed  that  they  were  intended  to  include  it;  every  presumption  is 
agiainst  such  intention,  unless  it  is  expressed  in  unequivocal  terms.  And  the 
•coort  there  held  that  the  words  '*  from  whatsoever  cause  arising**  used  in  such 
«  contract,  did  not  include  a  loss  arising  from  the  negligence  of  the  carrier. 

EbrvBCTorCoKTRAOT  Ldcitino  LiABnJTT. — ^In  Pennsylvania  it  is  held  that 
the  effect  of  the  special  contract  is  to  convert  the  common  carrier  into  a  spe- 
<aal  bailee  for  hire,  whose  duties  are  governed  by  his  contract,  and  against 
whom,  if  negligence  is  charged,  it  must  be  proved  by  the  party  injured:  Fam- 
XoLfii  V.  C  ds  A,  R.  R.  Co.,  55  Pa.  St.  53;  American  Exprtaa  Co.  v.  Sands,  Id. 
140.    The  great  weight  of  authority,  however,  seems  to  be  against  this  doc- 
trine, and  in  favor  of  that  contended  for  by  Mr.  Justice  Bradley,  in  his  cele- 
brated decision  in  Railroad  Co,  v.  Lochwood,  that  common  carriers  are  such 
by  virtue  of  their  occupation,  not  by  virtue  of  the  responsibilities  under  which 
they  rest,  and  that  those  responsibilities  may  vary  without  changing  the 
character  of  the  employment.    In  discussing  this  subject,  he  says:  ''And  if 
by  special  agreement  the  carrier  is  exempted  from  still  other  responsibilities, 
it  does  not  foUow  that  his  employment  is  changed,  but  only  that  hisresponsi- 
l>iUtiesare  changed.    The  theory  occasionally  announced,  thata  special  contract 
4UI  to  the  terms  and  responsibilities  of  carriage  changes  the  nature  of  the  em- 
ployment, is  calculated  to  mislead.     The  responsibilities  of  a  common  carrier 
may  be  reduced  to  those  of  an  ordinary  bailee  for  hire,  whilst  the  nature  of 
his  business  renders  him  a  common  carrier  still.    Is  there  any  good  sense  in 
holding  that  a  railroad  company,  whose  only  business  is  to  carry  passengers 
and  goods,  and  which  was  created  and  established  for  that  purpose  alone,  is 
changed  to  a  private  carrier  for  hire  by  a  mere  contract  with  a  customer, 
whereby  the  latter  assumes  the  risk  of  inevitable  accidents  in  the  carriage  of 
liis  goods?    Suppose  the  contract  relates  to  a  single  crate  of  glass  or  crockery, 
whilst  at  the  same  time  the  carrier  receives  from  the  same  person  twenty 
•other  parcels,  respecting  which  no  such  contract  is  made.    Is  the  company  a 
public  carrier  as  to  the  twenty  parcels,  and  a  private  carrier  as  to  the  one?** 
See  also  Brawn  v.  Adams  Express  Co.,  15  W.  Va.  817;  Steele^.  Townsend,  37 
Ala.  247;  Graham  v.  Davis,  4  Ohio  St.  362;  Davidson  v.  Graham,  2  Id.  131; 
BaJxr  V.  Brinson,  9  Bich.  (S.  C.)  201;  Swmdler  v.  HilUard,  2  Id.  305;  Drew 
V.  R.  L.  T.  Co.,  3  Mo.  App.  495;  Kirlyy  v.  Adams  Ex.  Co.,  2  Id.  369;  Ketch- 
mm  V.  Am,  M.  U.  Ex.  Co.,  52  Mo.  390;  Levering  v.  U.  T.  ds  L  Co.,  42  Id. 
88.    In  the  case  of  Kirhy  v.  Adams  Ex,  Co.,  2  Mo.  App.  377,  Bakewell,  J., 
in  delivering  the  opinion  of  the  court,  says:  "A  common  carrier  may,  by  con- 
tract, restrict  his  liability  as  an  insurer,  but  his  duties  as  a  common  carrier 
do  not  originate  in  contract,  and  he  will  not  be  permitted,  whilst  acting  as  a 
•common  carrier  for  hire,  to  shirk  the  responsibilities  which  the  law  affixes  to 
bis  calling,  and  to  assume  the  ]K)8ition  of  an  ordinary  bailee.     The  law  still 
holds  him  to  a  higher  degree  of  care  than  that  required  of  a  private  carrier; 
and  the  rule  of  evidence  which,  for  the  wisest  reasons,  has  been  adopted  in 
this  regard,  must  still  prevail.     The  consignor  does  not  accompany  his  goods; 
the  carrier  does.     The  carrier  must  account  for  them,  and  if  they  are  lo8t» 
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whatever  agnement  he  may  have  made  with  the  owner,  the  law  will  premme 
that  they  are  lost  by  his  fault,  and,  in  the  aheenoe  of  testimony  to  rebnt  thi» 
preenraption,  he  must  pay  their  value." 

Deobbbs  of  NsouaENCE. — ^In  the  caae  of  common  carrien,  it  is  irell  seUled 
in  this  oonntry  that  there  are  no  degrees  of  negligence,  as  ordinary,  gross,  or 
slight.  Any  negligence  is  considered  gross  in  one  who  undertakes  tt)  perform 
a  daty  and  fails  to  perform  it.  Mr.  Justice  Bradley  in  discossing  thit  subject, 
says:  "Strictly  speaking,  these  expressions  are  indicative  rather  of  Use  degree 
of  care  and  diligence  which  is  due  from  a  party  snd  which  he  faiU  to  perfonn, 
than  of  the  amount  of  inattention,  carelessness,  or  stupidity  which  he  ezhibitL 
If  very  little  care  is  due  from  him,  and  he  fails  to  bestow  that  little,  it  is  caBed 
gross  negligence.  If  very  great  care  Lb  due  and  he  fails  to  come  up  to  the 
mark  required,  it  is  called  slight  negligencei  And  if  ordinary  care  is  due,  such 
as  a  prudent  man  would  exercise  in  his  own  affairs,  failure  to  bcatow  thai 
amount  of  care  is  called  ordinary  negligence.  In  each  case,  the  negligence, 
whatever  epithet  we  give  it,  is  failure  to  bestow  the  care  and  skill  which  the 
situation  demands;  and  hence  it  is  more  strictly  accurate,  perhaps,  to  call  tt 
simply  'negligence:'*'  BaUroctd  Go,  v.  Lockwood,  17  WalL  382.  See  alss 
Laws.  Con.  Oar.,  sec.  190;  Story  on  Bail.,  sec  571;  Thompi  Oar.  Faas.,  207; 
SUamboal  New  World  v.  Kmg,  16  How.  (U.  S.)  474. 

LiABiLiTT  OF  Cabbisb,  HOW  FAB  Bbstkxctkd  bt  Noticb. — The  doo- 
trine  laid  down  in  the  principal  case,  and  in  that  of  JfoUider  v.  Nwdem^  oMiitt 
455,  that  a  common  carrier  can  not  restrict  or  limit  his  common  law  liability 
by  general  notices,  even  though  the  contents  of  such  notices  are  broo^ 
home  to  the  knowledge  of  the  party;  but  that,  in  the  absenoe  of  evidence  of 
his  assent  to  the  terms  thereof,  the  implication  is  as  strong  that  he  intended 
to  insist  upon  his  rights  and  the  duties  of  the  carrier,  as  it  is  that  he  ooo- 
sented  to  their  limitation  or  qualification,  may  be  regarded  as  the  settled 
American  rule  on  this  subject:  Railroad  Companp  v.  Man%faicturmg  Company, 
16  WalL  318;  Southern  Ex.  Co,  v.  AmuAead,  50  Ala.  350;  Somthem £z.Oo.r. 
Caperion,  44  Id.  101;  S.  C,  4  Am.  Rep.  118;  Littlev.  Boeton^  Me,  R,  J?.,  66 
Me.  239;  MobUt  Jt  O.  R.  R.  Co.  v.  IFciiter,  49  Miss.  725;  Moeee  v.  BoittmS 
Me,  R,  R.,  24  N.  H.  71;  McMillan  v.  Mich,  S,  d:  N,  /.  R,  R.  Co,,  16  Mich. 
79;  Mann  v.  Birchard,  40  Vt.  826;  DerwoH  t.  Loomer,  21  Conn.  245;  Dorr 
r,  N,  J.  8.  N.  Co.,  11  N.  Y.  485;  I.dsCR.  R.  Co.  v.  Cox^  29Ind.  360;  RL 
C.  R.  R,  Co,  V.  Frankenberg,  54  DL  88;  S.  0.,  5  Am.  Bep.  92;  SotUhem  Sl, 
Co.  V.  Keujby,  36  Ga.  635;  Adams  Ex,  Co,  v.  Nock,  2  Duval,  562;  DamltoH 
V.  Oraham,  2  Ohio  St.  131;  Levering  v.  Union  T.  <6  /.  Co,,  42  Mo.  88;  Jnd- 
wm  V.  \yeatem  R.  R.  Co.,  6  Allen,  486;  Broum  v.  Adanu  Ex,  Co.,  15  W.  Va. 
812.  In  Pennsylvauia,  and  it  seems  in  North  Oarolina,  it  is  held  that  a  carrier 
can,  by  notice  brought  to  the  knowledge  of  the  shipper,  restrict  his  liability: 
Laing  v.  Colder,  8  Pa.  St.  479;  Capehari  v.  8,  <Cr  R.  R,  R.  Co,,  81  N.  C.  438; 
S.  0.,  31  Am.  Rep.  505.  But  in  the  Pennsylvania  case.  Bell,  J.,  delivering 
the  opinion  of  the  court,  says  on  this  subject:  "The  expediency  of  recpgnix- 
ing  in  him  a  right  to  do  so  by  a  general  notice,  such  as  was  given  here,  hsi 
been  strongly  and  justly  questioned,  and,  in  some  of  our  sister  states,  alto- 
gether denied.  Were  the  question  an  open  one  in  Pennsylvania,  I  should, 
for  one,  unhesitatingly  follow  them  in  repudiating  a  principle  which  plaow 
the  bailor  absolutely  at  the  mercy  of  the  carrier,  whom,  in  a  vast  majority  of 
instances,  he  can  not  but  choose  to  employ." 

NoncB  IS  OENKRALLT  Trbated  mebblt  AS  A  Pboposal  foT  »  oontrsct^  tbt 
acceptance  of  which  must  be  shown  in  order  to  bind  the  party  to  whom  saoh 
proposal  is  made.     Bat  when  the  terms  of  a  notice  are  just  and  reasonable,  ai* 
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broaght  home  to  the  knowledge  of  the  shipper,  before  or  at  the  time  of  the  de- 
livery  of  the  goods,  and  are  assented  to  by  him,  the  notice  and  assent  are 
eqaivalent  to  an  express  contract  between  the  parties:  Blumenthalv.  Brainerd, 
38  Vt.  410,  Laws.  Con.  Car.,  sec.  101;  2  Redf.  on  Railways.  9G,  07,  5th  ed. 
The  qaestion,  then,  as  to  what  constitutes  sufficient  evidence  of  asseut  oa  the 
part  of  the  shipper,  is  one  of  great  practical  importance,  and  oue  upon  which 
there  exists  considerable  diversity  of  opinion.     In  discussing  this  subject, 
•Jui^c    Redfield,  in  his  work  on  railways,  vol.  2,  sec.  177,  says:  **6ut  a  no- 
tice, brought  home  to  the  owner  of  goods  as  evidence,  merits  a  very  different 
consideration,  in  this  species  of  baibnent,  from  any  other,  where  there  is  no 
obligation  upon  the  bailee  to  assume  the  duty.    In  the  case  of  a  carrier,  with 
whom  it  is  not  optional  altogether  whether  to  carry  goods  offered  or  not,  but 
whero  he  must  carry  such  goods  as  he  is  accustomed  to  carry,  upon  the 
general  terms  of  liability  imposed  by  the  law,  or  submit  to  an  action  for 
damages,  and  where  every  one  desiring  goods  carried  has  the  option  to  have 
them  carried  without  restriction  of  the  carrier's  duty,  unless  he  choose  to 
waive  some  portion  of  his  legal  rights,  for  present  convenience  or  ultimate 
peace;  the  mere  fact  of  such  a  notice,  restricting  the  carrier's  liability,  being 
brought  home  to  the  knowledge  of  the  owner  of  goods,  before  or  at  the  time 
of  depositing  them  with  the  carrier,  is  no  certain  ground  of  inferring  whether 
the  carrier  consented  to  recede  from  his  notice  and  perform  the  duty  which 
the  law  imposes  upon  him,  or  the  owner  of  the  goods  consented  to  waive  some 
portion  of  his  l^;al  rights.    Perhaps,  upon  general  grounds  of  inference,  it 
might  be  regarded  as  more  logical  and  more  reasonable  to  infer  that  the  car- 
rier receded  from  an  illegal  pretension,  than  the  owner  of  the  goods  from  a 
legal  one.    At  all  events,  to  exonerate  the  carrier  from  his  general  liability, 
he  must  show,  at  the  least,  it  would  seem,  that  the  owner  assented  to  the 
demands  of  the  notice,  or  acquiesoed  in  it,  by  making  no  remonstrance." 
There  are  two  circnmstances  which,  in  our  judgment,  have  very  much  com- 
plicated the  determination  of  the  question  which  we  are  now  discussing. 
The  first  of  these  is  the  fact  that  a  carrier  is  bound  by  law  to  carry  all  such 
goods  as  he  is  accustomed  to  carry  or  be  liable  to  an  action  for  refusing. 
Were  it  not  for  this  fact,  it  seems  to  us  that  when  a  carrier  has  given  notice 
that  he  will  carry  goods  on  certain  conditions  only,  and  the  shipper,  with  full 
knowledge  of  this  notice,  oontinues  to  deliver  his  goods  to  him  for  carriage, 
he  should  be  considered  aa  agreeing  that  they  should  be  carried  according  to 
the  terms  of  the  notice.    The  other  circumstance  to  which  we  refer,  is  the 
well-known  fact  that  in  modem  times  carriers  have  generally  endeavored,  by 
the  most  sweeping  provisions  in  their  notices,  to  shirk  and  evade  every  kind 
of  responsibility  for  the  safe  oonveyance  of  property  intrusted  to  them.    This 
fact  has,  in  this  country  at  least,  and,  as  we  think,  very  justly,  led  the 
oourts  to  scrutinize  very  closely  the  evidence  of  the  shipper's  assent  to  the 
contract  imposed  upon  him  by  the  carrier.    Parsons,  while  admitting  the  diffi- 
culty of  distinguishing  a  notice  from  the  carrier  made  known  to  the  shipper, 
from  an  express  contract,  states  his  views  upon  the  subject  in  the  following 
extract:   "Undoubtedly  it  may  be  difficult  to  discriminate  very  clearly  be- 
tween the  case  where  the  carrier  and  the  sender  expressly  agree  that  the  carrier 
shall  not  be  responsible  for  the  property,  and  that  in  which  the  carrier  saya 
to  the  sender:  '  If  yon  send  goods  by  me,  I  will  not  be  responsible  for  them;' 
and  the  sender  thereafter,  without  reply,  sends  goods  by  him.    But  we  think 
there  may  be  a  real  difference.    The  rule  of  law,  derived  from  public  policy, 
may  not  go  so  far  as  to  say  that  the  carrier  and  the  sender  shall  not  agree  upon 
the  terms  on  which  the  goods  are  to  be  transported;  but  it  may  neverthelesa 
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say,  that  the  carrier  has  neither  the  right  to  force  sach  an  agreement  on  the 
■ender,  nor  to  infer,  merely  from  his  silence,  that  he  accepts  the  proposed 
terms.    He  may  he  silent,  either  because  he  assents  to  them,  or  because  he 
disregards  them  and  chooses  to  stand  upon  the  rights  which  the  law 
to  him.    The  sender,  who  may  be  a  passenger  about  to  enter  a  boat  or  a 
with  his  baggage,  learns,  by  reading  the  ticket  which  he  bays,   that  if 
he  puts  that  baggage  on  board  it  will  be  at  his  own  risk  all  the  wa/. 
He  has  a  right  to  disregard  such  notice;  to  say  it  is  not  tnie;  to  deliver  ha 
baggage  to  the  proper  person,  placiug  it  under  the  responsibilities  which  lie 
upon  the  carrier  by  the  general  law.    To  hold  otherwise  would  be  to  say,  not 
merely  that  carrier  and  sender  may  agree  to  relieve  the  carrier  from  his  pe- 
culiar liability,  but  that  the  carrrier  has  a  right  to  force  this  agreement  on 
the  sender;  which  is  a  very  different  thing.'*    In  the  case  of  Bvddamdr. 
Adama  Express  Company,  97  Mass.  131,  Bigelow,  C  J.,  speaking  of  the  law 
of  that  state,  says:  "It  is  also  settled  that  assent  is  not  necessarily  to  be  in- 
ferred from  the  mere  fact  that  knowledge  of  such  notice  on  the  part  of  aa 
owner  or  consignor  of  goods  is  shown.     The  evidence  must  go  further  and  he 
sufficient  to  show  -that  the  terms  on  which  the  carrier  proposed  to  cany  the 
goods  were  adopted  as  the  contract  between  the  parties  according  to  which 
the  service  of  the  carrier  was  to  be  rendered.*'    To  substantially  the  same  ef- 
fect are  Judson  v.   Wtstem  R,  B.  Co.,  6  Allen,  486;   N,  J.  S,  N,  Co.  v. 
MtrcJionti^  Bank,  6  How.  (U.  S.)  383;  Moses  v.  Boston  is  Me.  B.  R.,  24  K. 
H.  71. 

Facts  from  which  Assent  is  Infebbed.— It  is  generally  held  that  a  ship- 
per, by  accepting  and  acting  upon  a  bill  of  lading,  makes  its  stipnlatiiMss,  if 
ju3t  and  reasonable,  the  terms  of  the  special  contract  between  him  and  the 
carrier.  In  the  absence  of  fraud  or  mistake  it  will  be  presumed  that  he  read 
it,  ahd  his  acceptance  of  it,  without  dissent,  will  be  considered  suffident  evi- 
dence of  his  assent  to  its  terms  and  conditions,  although  it  was  not  signed  by 
bim:  Laws.  Con.  Gar.,  sec  102;  Oraee  v.  Adams,  100  Mass.  505;  S.  C,  1 
Am.  Eep.  131;  Steele  v.  Townsend,  37  AhL  247;  Mulligan  v.  Ill  CenL  R.  Co., 
36  Iowa,  181;  Cin.  H.  ds  D.  dt  D.  di  M.  R.  B.  Co.  r.  Poulius,  19  Ohio  St  221; 
8.  C,  2  Am.  Bep.  391;  Boorman  r.  Am.  Ex.  Co.,  21  Wis.  152;  MeMWan 
v.  Atkh.  S.  is  N.  I.  R.  R.  Co.,  16  Mich.  79;  Hopkius  v.  WesieoO,  7  Am.  L. 
Beg.  (N.  S.)  533;  KaUman  v.  U.  S.  Ex.  Co.,  3  Kan.  205;  KtrUand  v.  Dhs- 
moi'e,  62  N.  Y.  171.  But  in  SlinoiB  it  is  held  that  the  simple  delivery  of  a 
receipt  to  a  shipper  of  goods  is  not  conclusive  upon  him;  and  whether  or  not 
he  had  knowledge  of  its  terms,  and  assented  to  its  restrictions,  is  for  the  jury 
to  determine  as  a  question  of  fact  upon  evidence  aUunde,  and  all  the  dream- 
stances  attending  the  giving  of  the  receipt  are  admissible  in  evidence,  to  ena- 
ble the  jury  to  determine  the  fact:  Am.  M.  N.  E.  Co.  v.  Sehier,  55  HI.  140; 
Adanis  Ex.  Co.  v.  Ilaynes,  42  Id.  89. 

Insufficient  Evidence  of  Assent. — Evidence  that  often,  but  not  invaria- 
bly, the  carrier  had  given  to  the  shipper  receipts  containing  a  printed  dauss 
limiting  his  liability  for  goods  transported  by  him,  and  that  in  the  par- 
ticular instance,  after  receiving  the  goods,  he  gave  to  the  servant  of  the 
plaintiff  a  receipt  containing  such  a  printed  clause,  but  over  such  clause  in 
tlic  receipt  a  stamp  was  so  pasted  as  to  render  it  unintelligible,  and  that  nnt3 
after  the  loss,  neither  the  shipper  nor  any  of  his  agents  or  servants  had  actual 
knowledge  of  such  a  clause  in  this  or  any  of  the  other  receipts,  was  held  not 
suffident  to  warrant  a  finding  that  the  shipper  assented  to  any  limitation  of 
the  carrier's  liability:  Perry  v.  Thompson,  98  Mass.  249.  So  proof  that  the 
shipper  of  stock  paid  for  their  transportation  according  to  a  tariff  of  ciiargei 
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nndcr  which,  by  the  carrier's  printed  table  of  rates,  the  latter  assumed  no 
responsibility  for  certain  losses,  was  held  not  to  be  sufficient  evidenoe  that 
the  terms  were  assented  to  by  the  shipper:  BalHmort  df  0,  R.  R.  Co.  r. 
Brady,  32  Md.  333. 

Notices  Given  bt  Adyicrtisements  in  newspapers,  by  posting  up  placards, 
by  printing  them  on  the  backs  of  receipts  or  bills  of  lading,  or  on  papers  at- 
tached to  snch  receipts,  are  generally  held  to  be  insufficient  to  limit  the  lia- 
bility of  the  carrier:  Baldwin  v.  CoUinSy  9  Rob.  468;  Brooke  v.  Pkhmch,  4 
Bing.  218;  Maeklin  v.  N,  J.  S.  Co,,  7  Abb.  Pr.  (N.  S.)  229;  Oleawn  v.  Good- 
rich Trana.  Co.,  32  Wis.  85;  S.  C,  14  Am.   Rep.  716;  Lake  Shore  ds  M,  S, 
B.  Co,  T.  Greenwood,  79  Pa.  St.  373;  M alone  v.  Bonton  ds  W.  R.  R,  Co.,  12 
Gray,  388;  Peek  v.  Weeks,  34  Conn.  145;  NeioeU  v.  Smkfi,  49  Vt.  255;  Wett- 
ern  T.  Co.  r,  NewhaU,  24  DL  466;  Railroad  Co.  y.  Mant/acturing  Co,,  16 
Wall.  318.    In  the  case  last  cited  Mr.  Justice  Davis,  in  discussing  this  sub- 
ject, says:  '*  These  considerations  against  the  relaxation  of  the  common  law 
responsibility  by  public  adrertisements,  apply  with  equal  force  to  notices 
having  the  same  object,  attached  to  receipts  given  by  carriers  on  taking  the 
property  of  those  who  employ  them  into  their  possession  for  transportation. 
Botii  are  attempts  to  obtsin,  by  indirection,  exemption  from  burdens  imposed 
in  the  interests  of  trade  upon  this  particular  business.    It  is  not  only  against 
the  policy  of  the  law,  but  a  serious  injury  to  commerce  to  allow  the  carrier 
to  say  that  the  shipper  of  merchandise  assents  to  the  terms  proposed  in  a 
notice,  whether  it  be  general  to  the  public  or  special  to  a  particular  person, 
merely  because  ho  does  not  expressly  dissent  from  them.    If  the  parties  were 
on  an  equality  in  their  dealings  with  each  other,  there  might  be  some  show  of 
reason  for  assuming  acquiescence  from  silence,  but  in  the  nature  of  the  case 
this  equality  does  not  exist,  and  therefore,  every  intendment  should  be  made . 
in  favor  of  the  shipper  when  he  takes  a  receipt  for  his  property,  with  restrict- 
ive conditions  annexed,  and  says  nothing,  that  he  intends  to  rely  upon  the 
law  for  the  securi^  of  his  rights.    It  can  readily  be  seen,  if  the  carrier  can 
reduce  his  liability  in  the  way  proposed,  he  can  transact  business  on  any 
terms  he  chooses  to  prescribe.    The  shipper,  aa  a  general  thing,  is  not  in  a 
condition  to  contend  with  him  as  to  terms,  nor  to  wait  the  result  of  an  action 
At  law  in  case  of  refusal  to  carry  unconditionally.    Indeed  such  an  action  is 
seldom  resorted  to,  on  account  of  the  inability  of  the  shipper  to  delay  send- 
ing his  goods  forward.     The  law,  in  conceding  to  carriers  the  ability  to  obtain 
any  reasonable  qualification  of  their  responsibility  by  express  contract,  has 
gone  as  far  in  this  direction  as  public  policy  will  allow.    To  relax  still  further 
the  strict  rules  of  the  common  law  applicable  to  them,  by  presuming  acquies- 
cence in  the  conditions  on  which  they  propose  to.  carry  freight  when  they 
have  no  right  to  impoise  them,  would,  in  our  opinion,  work  great  harm  to  the 
business  communi^.*' 

Notices  Pbimtbd  or  Stamped  on  Tickets  or  Checks  have  no  effect  to 
limit  the  liability  of  carriers.  Neither  a  ticket  nor  a  check  is  any  evidence 
of  a  contract:  Wilson  v.  Chesapeake  ds  Ohio  R,  R,  Co,,  21  Gratt.  654;  Qmmhy 
V.  VanderbUt,  17  N.  Y.  306;  Bumham  v.  G,  T,  R,  Co,,  63  Me.  298;  S.  C,  18 
Am.  Rep.  220;  Brown  v.  Eastern  R,  R,  Co.,  11  Cash.  97;  Henderson  v,  Ste- 
venson, L.  R.,  2  So.  &  Div.  470;  Blossom  v.  Dodd,  43  N.  Y.  264;  S.  C,  3  Am. 
Rep.  701:  Indianapolis  R,  Co.,  v.  Cox,  29  Ind.  360.  Such  notices  will  not 
bind  the  pissenger,  unless  his  express  assent  is  shown;  and  the  acceptance  of 
the  ticket  or  check  is  no  evidence  of  such  assent.  The  real  contract  is  always 
made  before  the  ticket  or  check  is  taken  by  the  passenger,  and  it  would  be 
manifestly  unjust  to  hold  that  he  is  bound  by  the  terms  of  any  notice  printed 
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or  stamped  upon  it.  He  has  no  idea  when  be  rec^ires  and  accepts  it  tliat  it 
is  anything  more  than  a  mere  voucher  for  the  money  he  has  paid  for  it  and 
an  evidence  of  his  right  to  be  carried,  or  to  have  his  baggage  carried,  a  cer- 
tain distance:  Rawson  v.  Pa.  R.  R.  Co.,  48  N.  Y.  212;  S.  C,  8  Am.  Rep. 
643;  Mculan  v.  Sherranl,  73  N.  Y.  329;  S.  C,  29  Am.  Rep.  153. 

Ma4^*er  in  which  Notices  are  Printed  on  tickets  or  checks  is  sometimv 
considered  as  a  matter  of  importance  in  determining  whether  or  not  the  party 
who  receives  them  shall  be  bound  by  them.  Thus  it  was  decided  in  Venter 
V.  SweUzer,  32  Pa.  St.  208,  that  emblazoning  the  general  object  on  a  check  in 
large  letters,  but  stating  the  restriction  in  small  ones  was  not  bnfficieot  to 
render  the  notice  effectual.  And  in  Butler  y.  Heatif,  2  Camp.  415,  decided  by 
Lord  EUonborongh  in  1810,  it  was  held  that  a  notice  by  a  common  carrier, 
blazoning  the  advantages  of  his  conveyances,  and  stating  in  small  chancten 
at  the  bottom  of  the  bill  that  he  would  not  be  answerable  for  goods  above  the 
value  of  five  pounds,  unless  entered  as  such,  and  paid  for  acoonUngly,  was 
insufficient  to  limit  his  common  law  liability.  In  Camden  d:  A.  R.  R.  Co.  v. 
Baltlauf,  16  Pa.  St  67,  it  was  held  that  where  the  ticket  was  printed  m 
ESnglish  and  the  passenger  was  a  German  who  did  not  understand  English,  the 
notice  of  limitation  upon  the  ticket  was  ineffectual  unless  the  terms  of  it 
were  explained  to  him.  So  in  Oraee  v.  Adams,  100  Mass.  505;  &  C,  1  Am. 
Rep.  131,  a  case  in  which  the  limitations  on  a  receipt  were  upheld,  the  court 
says,  **  and  the  terms  and  conditions  are  expressed  in  the  body  of  it  in  a  way 
not  calculated  to  escape  attention." 

Notice,  When  EFnciSNT,  without  Assent,  to  Limit  Iiabilttt.— There 
is  one  exception  to  the  general  American  rule,  that  a  common  carrier  can  not 
limit  his  liability  by  notice  merely,  without  evidence  of  the  shipper's  assent 
to  its  terms  and  conditions.  This  exception  is  thus  stated  by  Greenleaf :  *'Tt 
is  now  well  settled,  that  a  common  carrier  may  qualify  his  liability  b}  a  gen- 
eral notice  to  all  who  may  employ  him  of  any  reasonable  requisition  to  be 
observed  on  their  part^  in  regard  to  the  manner  of  delivexy  and  entry  of  pai^ 
eels,  and  the  information  to  be  given  to  him  of  their  contents,  the  imtes  of 
freight,  and  the  like;  as  for  example,  that  he  will  not  be  responsible  for  goods 
above  the  value  of  a  certain  sum,  unless  they  are  entered  as  such,  and 
paid  for  accordingly."  This  extract  has  been  very  frequently  quoted  by 
courts  and  text-writers,  and  always  with  approval.  Its  doctrine  is,  as  the 
reader  will  perceive,  fully  admitted  in  the  principal  case,  and  has  ever  sinos 
been  sustained  by  the  courts  in  every  state  of  the  union:  AfcMiUan  v.  Mick. 
8.  A  N.  L  R.  R.  Co.,  16  Mich.  79,  110;  Judson  v.  IVeMem  R.  R.  Co.,  6  Allen, 
486,  493;  Afoaea  v.  Boston  ds  Me.  R.  R.  Co.,  24  N.  H.  71,  90;  Oi-OMge  Comtf 
Bank  v.  Btvwn,  24  Am.  Dec  129;  Farmera  and  Mechanics^  Bank  v.  Cham' 
plain  Trails.  Co.,  23  Vt.  186,  206;  Oppenhemer  v.  U.  S.  Er.  Co.,  69  111.  62; 
S.  C,  18  Am.  Kep.  590;  Erie  R.  Co.  v.  Wilcox,  84  Id.  239;  S.  C,  25  Am.  Rep. 
451;  Ang.  on  Car.,  sec.  245;  Laws.  Con.  Car.,  sec  88;  Afaynin  v.  Dinttmorf, 
62  N.  Y.  35;  S.  C,  20  Am.  Rep.  442.  The  grounds  upon  which  the  American 
courts  base  the  justice  of  this  exception  are,  the  right  of  the  carrier  to  have  thii 
information,  in  oriler  that  he  may  be  able  to  vary  his  charges  and  determine 
the  care  which  he  ought  to  bestow  upon  the  goods,  and  the  fraud  pi*acticed 
ui)on  him  by  the  carrier's  withholding  it  from  him:  Laws.  Con.  Car.,  sec  8S. 
But  where  the  carrier  does  not  give  any  notice,  and  does  not  make  any  in- 
quiry  of  the  shipper  as  to  the  value  of  the  goods,  the  former  will  l>e  liable  for 
the  full  value  of  them:  Brown  v.  Camden  iL  A.  R.  R.  Co.,  83  Pa.  St  316; 
LUlU  V.  Boston  A  Me.  R.  R.,  ^G  Me.  239;  LevoU  v.  Gale,  17  La.  Ann.  302; 
PhiUips  V.  Earle,  8  Pick.  182.     And  where  the  value  of  goods  is  apparent  a 
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statement  of  their  valae  is  nxmecessazy:  Laws.  Con.  Car.,  see.  93;  SotUhfrn 
Ex.  Co.  ▼.  Crt)ok,  44  Ala.  468;  S.  C,  4  Am.  Rep.  140;  Boskowitz  r,  Adanu  Ex. 
Oo,,  5  Cent.  L.  J.  58. 

The  principal  case  is  cited  in  Qould  v.  //t7/,  2  Hill,  624,  by  Cowen,  J., 
who  in  deciding  that  case  said  he  would  do  little  more  than  refer  to  his 
opinion  in  CoU  v.  Goodwin^  and  the  reasons  there  given  for  such  opinion.  It 
is  also  oTted  in  the  cases  given  below  to  the  following  points:  That  an  inn- 
keeper is  liable  for  goods  of  his  guest  delivered  to  him:  NeecUea  v.  Hotoard, 
1  £.  D.  Sm.  61;  Wilkins  v.  EarU,  19  Abb.  Pr.  192;  3  Rob.  365.  That  money 
in  a  trunk  of  a  traveler  for  his  expenses  is  properly  considered  as  baggage: 
Taylor  v.  Monnot,  4  Duer,  119.  That  a  usage  in  reference  to  the  business  of 
a  common  carrier,  which  is  not  known  to  his  customer,  does  not  affect  the 
latter:  Haslam  v.  Adams  Ex,  Co,,  6  Bosw.  243.  That  the  fact  that  a  passen- 
ger leaves  the  coach  without  claiming  his  baggage  does  not  absolve  the  car- 
rier from  liability:  Cary  v.  Cleveland  <i-  T,  R,  R,  Co,,  29  Barb.  47.  The 
opinion  expressed  by  Cowen,  J.,  in  the  principal  case,  that  a  carrier  could  not 
in  any  way  restrict  his  common  law  liability,  is  questioned  in  Parsons  v. 
Monteath,  13  Barb.  358.  It  is  dted  in  Maslin  v.  BaiUmore  Js  O.  R.  R,  Co., 
14  W.  Va.  98^  as  a  case  showing  that  for  a  long  time  the  Now  York  courts 
resisted  all  attempts  of  common  carriers  to  restrict  their  common  law  liabil- 
ity. For  other  cases  where  Cole  v.  Goodwin  is  cited  with  HolUsUr  v.  Nouh 
Im,  ante — see  the  citations  at  the  end  of  that  case. 


Wbiqht  V.  Wilcox  and  Wiloox. 

[19  WXHDBLL,  843.] 

Mastsb  is  not  Liablk  vor  Willful  Mischisv  of  his  servant. 

To  Chabob  TBI  Mabtbb  vob  thb  Act  of  his  Servant,  it  must  be  shown 

that  the  relation  of  master  and  servant  subsisted  between  them  in  the 

particular  affair. 
For  Carbliss  Mibtakb  of  a  Sbryant^  either  of  omission  or  commission. 

while  in  the  diaohaige  of  his  master's  businees,  the  latter  is  answer- 
able. 
WiujruL  Act  of  a  Sbrvant  is  deemed  to  be  a  departure  from  the  master's 

business. 
Ib  an  Action  on  thb  Case  aoainbt  a  Master  and  Servant  Jointly,  no 

recovery  can  be  had  against  the  fonner,  if  the  injury  resulted  from  the 

willful  malicious  act  of  the  latter. 

Case.  The  plaintiff's  minor  son  was  run  over  by  a  wagon 
driven  by  S.  Wilcox,  son  of  J.  Wilcox.  The  son  driving  the 
wagon  was  in  the  employment  of  his  father.  The  lad  who  was 
hnrt  asked  leave  to  ride  in  the  wagon,  which  was  granted.  The 
boy  attempted  to  get  on  the  wagon,  taking  hold  of  the  side  be- 
tween the  hind  and  front  wheels.  S.  Wilcox  did  not  stop  his 
team,  though  warned  by  a  by-stander  that  if  he  did  not  the  lad 
would  be  killed.  Looking  behind  and  seeing  other  boys  as 
well  as  plaintiff's  trying  to  get  on  the  wagon,  he  whipped  his 
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horses  from  a  WBik  into  a  trot.  The  plaintiff's  son  fell  off  and 
was  seriously  injured  by  one  of  the  hind  wheels.  This  was  a  joint 
action  against  Wilcox  and  his  son.  Motion  for  nonsuit  was 
denied.  The  jury  was  instructed  that  both  defendants  weie 
liable,  whether  the  injury  resulted  from  negligence  or  willful 
mischief.  Verdict  against  both  defendants  for  one  hundred  and 
nine  dollars  damages.     They  moved  for  a  new  trial. 

</.  Williams  and  8.  Stevens,  for  the  motion. 

M,  T,  Reynolds,  contra. 

By  Court,  Cowen,  J.  In  a  case  of  strict  negligence  by  a  ser- 
vant while  employed  in  the  service  of  his  master,  I  see  no  reason 
why  an  action  will  not  lie  against  both  jointly.  They  are  botii 
guiliy  of  the  same  negligence  at  the  same  time,  and  under  the 
same  circumstances;  the  servant  in  fact,  and  the  master  con- 
structively, by  the  servant  his  agent.  Mr.  Hammond  lays  down 
the  rule  in  this  way:  "  Whether  the  principal  and  inferior  may 
be  charged  jointly,  depends  on  whether  the  inferior  is  liable  as 
a  trespasser  vi  et  armis,  or  in  case  only.  If  the  latter,  they  may 
be  sued  together,  but  otherwise,  if  the  former,  it  being  held,  how 
justly  may  be  questioned,  that  a  principal  is  liable  for  his  agent* s 
misconduct  only  in  case:"  Ham.  on  Part,  to  Actions,  85,  86. 
The  rule  is,  in  the  main,  doubtless  right,  but  seems  to  be  shaken 
by  Moreton  v.  Hardem,  6  Dow.  &  Ry.  275,  in  respect  to  the 
quality  of  the  servant's  act.  There  were,  in  that  case,  three  pro- 
prietors of  a  coach :  one  was  driviug  and  ran  against  the  plaint- 
iff's  cart.  All  three  were  sued  in  case;  and  several  judges 
thought  either  trespass  or  case  would  lie  against  the  driver, 
though  the  mischief  arose  from  mere  negligence;  but  all  agreed 
that  case  only  would  lie  against  the  other  two  who  were  absent; 
yet  the  action  was  maintained  against  all  three. 

But  it  is  impossible  to  sustain  this  verdict  against  the  father. 
It  is  difficult  to  infer  from  the  evidence,  anything  short  of  a  de- 
sign in  Stephen,  the  servant,  to  throw  the  plaintiff's  boy  from  the 
wagon;  and  the  judge,  as  I  imderstand  the  charge,  told  the 
jury  that  the  defendants  were  jointly  liable  in  that  view.  If 
Stephen,  in  whipping  the  horses,  acted  with  the  willful  intention 
to  throw  the  plaintiff's  boy  off,  it  was  a  plain  trespass,  and  noth- 
ing but  a  trespass,  for  which  the  master  of  Stephen  is  no  more 
liable  than  if  his  servant  had  committed  any  other  assault  and 
battery.  All  the  cases  agree  that  a  master  is  not  liable  for  the 
willful  mischief  of  his  servant,  though  he  be  at  the  time,  in  other 
respects,  engaged  in  the  service  of  the  former:  1  Chit.  PL  69,  ed. 
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of  1828;  JUcManua  y.  CricheU,  1  East,  106;  Ham.  on  Part,  to 
Actions,  83;  Croft  y.  AUsariy  4  Bam.  &  Aid.  590;  1  Chit.  Gten. 
Pr.  80;  Bowcher  y.  Noidslrom,  1  Taunt.  568.  Why  is  the  master 
chai^oable  for  the  act  of  his  servant?  Because,  what  a  man 
does  by  another  he  does  by  himself.  The  act  is  within  the  scope 
of  the  agency:  Beeve  Dom.  Bel.  357.  **  A  masteris  not  answer- 
able," says  Mr.  Hammond,  '*  for  every  act  of  his  servant's  life, 
but  only  for  those  done  in  his  relative  capacity.  To  charge  the 
master,  it  most  always  be  shown  or  presumed,  that  the  relation 
of  master  and  servant  subsisted  between  them  in  the  particidar 
affiur.  If  the  master  is  liable  under  other  circumstances,  he  is 
so,  not  quaierms  master,  but  as  any  one  would  be  who  instigates 
an  injury."  The  dividing  line  is  the  willfulnesSi^f  the  act.  If 
the  servant  make  a  careless  mistake  of  commission  or  omission, 
the  law  holds  it  to  be  the  master's  business  negligently  done. 
It  is  of  the  very  nature  of  business  that  it  may  be  well  orill  done. 
We  frequently  speak  of  a  cautious  or  careless  driver  in  another's 
employment.  Either  may  be  in  the  pursuit  of  his  master's  busi- 
ness, and  negligence  in  servants  is  so  common,  that  the  law  will 
hold  the  master  to  the  consequences  as  a  thing  that  he  is  bound 
to  foresee  and  provide  against. 

But  it  is  different  vrith  a  vnllful  act  of  mischief.  To  subject 
the  master  in  such  a  case,  it  mtist  be  proved  that  he  actually  as- 
sented, for  the  law  will  not  imply  assent.  In  the  particular  af- 
fair, there  is,  then,  no  longer  the  presumed  relation  of  master 
and  servant.  The  distinction  seems  to  resolve  itself  into  a  ques- 
tion of  evidence.  A  man  shall  be  presumed  to  intend  the  ordi- 
nary consequences  of  his  own  acts;  and  especially  so  far  as  such 
consequences  may  be  innocent  of  all  evil  intention;  for  these 
he  may  be  safely  held  accountable.  But  for  those  which  are  re- 
mote or  barely  possible,  he  is  not  accoimtable;  ahdif  they  be  at 
the  same  time  criminal,  it  would  be  violating  one  of  the  plainest 
principles  of  presumptive  evidence,  to  say  that  he  intended  them. 
*'  The  master's  liability  has  never  been  questioned,"  says  Judge 
Beeve, ' '  when  a  servant  does  an  act  injurious  to  another,  through 
negligence  or  v^ant  of  skill,  on  the  principle  that  the  master 
should  at  his  peril  employ  servants  who  are  skillful  or  careful:" 
Beeve  Dom.  Bel.  357,  358.  He  admits  that  the  English  cases 
deny  the  master's  liability  where  the  servant's  act  is  willful, 
bat  questions  the  soundness  of  the  distinction,  if  the  willful  act 
be  done  in  the  immediate  performance  of  his  master's  business; 
in  which  I  understand  the  learned  judge  at  the  circuit  to  have 
followed  him  in  the  case  at  bar.    The  answer  is  that  the  law 
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holds  Buch  willful  act  a  departure  from  the  znastez^B  basinesB. 
Judge  Beeve  remarks  that  one  of  two  innooent  persons  must 
suffer,  and  that  should  be  the  man  who  put  it  in  the  power 
of  the  servant  to  do  the  injury;  and  the  reason  is  as  strong  that 
the  master  should  run  the  risk  of  his  servant's  unruly  passions, 
as  his  want  of  care.  Clearly  the  argument  proves  too  much. 
It  would  make  the  master  accountable  for  every  mischievous  act 
of  the  servant,  which  he  is  enabled  to  commit  in  consequence  of 
the  general  relation;  for  aught  I  see,  including  the  credit  which 
the  servant  may  obtain  with  his  merchant.  The  learned  writer 
puts  a  distinction  involving  the  very  question  we  are  considering. 
A  servant  driving  a  wagon,  leaves  it  and  commits  an  assault 
andbatteiy;  fqj:  that  he  admits  the  master  is  not  liable;  otherwise, 
if  he  should  drive  it  violently  over  a  man  with  intent  to  injure 
him.  ''  In  the  first  place  (he  says),  the  servant  had  abandoned 
his  master's  business;  in  the  latter  he  was  in  the  immediate 
piumdt  of  it;  in  the  first  he  was  not  driving  his  master's  wagon, 
in  the  last  he  was."  Now  the  authorities  deny  that  when  the 
servant  willfully  drives  over  the  man,  he  is  in  his  master's  business. 
They  hold  it  a  departure,  and  a  going  into  ^he  servant's  own  inde- 
pendent business.  It  is  true,  he  is  still  driving  his  master's 
wagon,  and  so  he  would  be  though  he  should  use  it  to  run  away 
from  service.  Jt  will  hardly  be  contended,  that  after  he  has 
completed  his  escape,  the  master  would  be  liable  for  his  running 
over  a  man;  and  why?  Because  he  has  taken  up  a  new  and  dis- 
tinct object  of  his  own,  and  is  engaged  in  executing  that;  and 
has  he  not,  to  every  material  purpose,  done  the  same  whenever 
he  commits  a  willful  injury  to  another? 

In  McManus  v.  CrickeU,  the  servant,  while  driving  a  chariot 
on  the  road,  as  authorized  by  his  master,  willfully  drove  against 
the  plaintiff's  chaise.  Lord  Eenyon  said  that  the  act  being  will- 
ful, the  chariot  might  be  considered  for  that  purpose  in  the  pos- 
session of  the  servant  as  his  special  property,  and  not  the  mas- 
ter's. He  said:  ''  When  a  servant  quits  sight  of  the  object  for 
which  he  is  employed,  and  without  having  in  view  his  master^s 
orders,  pursues  that  which  his  own  malice  suggests,  he  no  longer 
acts  in  pursuance  of  the  authority  given  him."  He  puts  the 
mastei'^s  liability  on  the  ground  of  negligence  or  unskillfulness 
with  no  purpose  but  the  execution  of  his  orders.  Judge  Beeve 
says  it  is  difficult  to  reconcile  such  a  doctrine  with  the  cases 
which  hold  a  sheriff  liable  for  the  willful  misfeasance  of  his 
deputy.  But  such  cases  are  clearly,  as  stated  by  Mr.  Ham- 
mond, exceptions  to  the  general  rule  for  reasons  of  poliqy: 
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Ham.  on  Part,  to  Actions,  83,  84.  The  Disaster  is  liable  in  case 
only;  but  the  actibn  against  the  sheriff  is  trespass,  and  lies 
against  him  for  every  act  of  his  officer  done  colore  officii,  even 
the  execution  of  process  after  the  return  day,  and  the  seizing  of 
the  goods  of  <».  third  person:  Id.;  Ackworth  v.  Kempe,  1  Doug. 
40;  Parroi  v.  Mumford,  2  Esp.  N.  P.  Cas.  685.  So  for  arrest- 
ing under  color  of  process  -without  having  any  in  his  hands: 
SmaH  V.  EuUan,  2  Nev.  &  M.  426. 

The  line  where  the  master's  liability  shall  terminate  must  be 
placed  somewhere,  and  the  acquiescence  of  Westminster  Hall  for 
many  years  in  the  rule  we  have  cited  as  laid  down  by  Lord  Kenyon, 
is  an  evidence  of  the  common  law  not  to  be  resisted,  especially  as  it 
will  not  be  found,  I  imagine,  to  conflict  with  any  general  principle 
of  that  law.  The  statute,  1  B.  S.  693,  sec.  6,  has  altered  the 
rule  in  respect  to  carriages  for  the  conveyance  of  passengers. 
The  owners  are  here  liable,  whether  the  injury  done  to  another 
by  the  driver  be  willful  or  negligent.  It  is  not  contended, 
however,  that  this  statute  applies  to  the  case  at  bar. 

The  objection  to  the  judge's  charge  goes  to  the  very  founda- 
tion of  the  action  against  Joseph  Wilcox,  the  father.  It  should 
have  been  put  to  the  jury,  that  if  they  were  satisfied  from  the 
evidence  of  Stephen's  design  to  throw  the  plaintiff's  son  from  the 
wagon,  they  should  have  acquitted  his-father.  It  is  true  that  by  the 
2  B.  S. ,  406,  sec.  16, 2d  ed. ,  this  act  of  Stephen,  though  willful,  and 
formerly,  therefore,  the  subject  of  an  action  of  trespass  only,  is,  by 
the  statute',  made  the  subject  of  an  action  on  the  case.  The  only 
consequence  is  that  he  might  have  been  convicted  and  his  father 
acquitted.  But  the  statute,  though  it  mitigates  the  conse- 
quence of  misjoinder,  never  intended  to  alter  the  effect  of  the 
relation  between  master  and  servant.  It  neither  adds  to  the 
right  of  the  plaintiff  nor  the  liability  of  the  defendant.  It  goes 
only  to  the  form  of  the  remedy,  by  giving  case  in  almost  all  in- 
stances of  personal  injuries  redressible  formerly  by  trespass  only. 

A  new  trial  must  be  granted,  the  costs  to  abide  the  ovent 
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rection of  his  employen,  do  not  render  the  latter  liable  for  the  consequenoei 
that  may  follow  therefrom,  for  ench  acts  are  done  without  the  scope  of  the 
employment:  Richmond  Turnpike  Co.r.  VanderbtUy  1  Hill,  481;  Hay  v.  Cohoes 
Co,,  3  Barb.  48;  Morae  v.  Auburn  A  ^Syracuse  It.  JR,  Co.,  10  Id.  626;  Thorn- 
aon  v.  Six  Penny  Saoingn  Bank,  5  Bosw.  909;  San^ford  v.  Eighth  Avenue  R.  R. 
Co,,  7  Id.  135;  Priett  ▼.  HudaonRwerR.  R.  Co.,  40  How.  459;  S.  C,  10  Abb. 
(N.  S.)  645;  MaU  ▼.  Lord,  39  N.  Y.  883;  Whitakery.  Eighth  Avenue  R.  R.  Co., 
51  Id.  298;  Cavanagh  v.  Dingmnre,  12  Hun,  468;  laaacs  v.  Third  Avenue 
R.  R.  Co.,  47  K.  T.  127;  Rounde  v.  Delaware  L.  ^  W.  R.  R.  Co.,  3  Hun,  337| 
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8.  0.,  64  N.  Y.  135;  Mcti  y.  CoMwners*  Ice  Co.,  73  K.  Y.  547;  Fraaer  t. 
Freeman,  43  Id.  669,  all  citing  the  prindpal  case.  Bat  where  aa  apparent 
wrong  is  done  by  the  senrant  acting  nnder  tlie  direction  of  the  master,  both 
are  liable:  HiUv,  Caverly,  26  ^m.  Dec  635.  In  Weed  v.  Panama  Ji.  R.  Co., 
5  Duer,  193,  it  was  held  that  a  passenger  carrier  was  liable  for  the  injiuia 
cansed  to  a  passenger  by  the  misconduct  of  the  carrier's  agent  in  managing 
the  train  confided  to  his  care,  though  the  misoondnct  resulted  from  a  deliber- 
ate and  conscious  disregard  of  duty,  upon  the  ground  that  the  carrier  had  im- 
posed upon  him  by  law  the  duty  of  providing  for  the  safe  conTeyance  of  iiis 
passengers  so  far  as  human  foresight  and  care  could  secure  the  result,  and 
that  therefore  he  was  bound  for  the  due  application  on  the  part  of  his  aervauti 
of  attention,  art,  and  skilL  The  case  distinguished  the  principal  case  npoa 
these  grounds. 

Mastks  and  Seryamt  hat  be  Joined  in  an  action  brought  to  reoonr 
damages  on  account  of  the  negligence  of  the  servant:  MoniJoH  r  Hwffkei.  3 
E.  D.  Sm.  694;  Phelps  ▼.  WaU,  30  N.  Y.  78. 


Cooper  v.  Kane. 

[19  WXXDKLL,  886.1 

Uaagb  that  Person  Employed  to  Excavate  Sand  from  Lois  to  oonfona 
them  to  a  general  plan  shall,  in  addition  to  the  compensation  stipalated, 
be  entitled  to  the  sand  excavated,  is  valid  and  binding  if  it  has  long  ex- 
isted and  been  well  known,  and  the  parties  have  not  made  any  express 
agreement  inconsistent  with  it. 

iiEPLEviN  for  sand  taken  by  defendant  from  plaintiff's  lot, 
under  a  contract  to  excavate  the  sand  and  make  embankments. 
The  judge  rejected  evidence  offered  by  defendant  to  prove  that 
a  custom  had  existed  for  a  great  number  of  years,  in  the  city 
where  the  work  was  done,  and  well  known  there,  that  the  mate- 
rial excavated  should  belong  to  the  excavator,  unless  otherwise 
stipulated  in  his  contract  with  the  owner.  Verdict  for  plaintiff^ 
Defendant  moved  for  a  new  trial. 

(7.  If.  Jenkins,  for  the  motion. 

J,  Holmes,  cordra. 

By  Court,  Nelson,  C.  J.  I  am  inclined  to  the  opinion  that  the 
evidence  of  the  custom  in  respect  to  contracts  like  the  one  out 
of  which  this  action  has  arisen,  by  way  of  explaining  it,  and 
which  was  offered  by  the  defendant  for  that  purpose,  was  admis- 
sible. It  did  not  go  to  vary  any  express  or  necessarily  implied 
stipulations  between  the  parties  therein  contained,  but  rather  to 
establish  what  amounted  to  a  complete  performance  agreeably  to 
the  presumed  understanding  of  the  parties. 

Mr.  Starkie  says,  2  Stark.  Ev.  258,  259: ''  Wbere  parties  have 
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not  entered  into  any  express  and  specific  contract,  a  presmnp* 
tiou  nevertheless  arises,  that  they  meant  to  contract  and  to  deal 
according  to  the  general  usage,  practice,  and  understanding,  if 
any  such  exists,  in  relation  to  the  subject-matter."  The  same 
role  of  evidence  is  also  recognized  by  Phillips,  vol.  1,  420,  421, 
and  Lord  Kenyon  remarked  in  WhUnel  v.  Oralham,  6  T.  R- 
398,  that  evidence  of  usage  was  admissible  to  expound  a  private 
deed,  as  well  as  the  king's  charter.  The  right  of  carriers^ 
dyers,  wharfingers,  etc.,  to  a  lien  on  the  goods  intrusted  to  thewt 
for  their  compensation,  is  frequently  established  by  usage,  inde* 
pendently  of  the  contract.  In  Rushforih  v.  Hadfield  et  al.,  ft 
East,  519,  Lord  Ellenborough  permitted  the  defendants  (com- 
mon carriers)  to  go  into  proof  of  common  usage  to  detain  the 
goods  for  a  general  balance,  on  the  ground  of  an  implied  agree 
ment  arising  out  of  it  between  the  parties.  He  observed  that  if 
there  be  a  general  usage  of  trade  to  deal  with  common  car- 
riers in  this  way,  all  persons  dealing  in  the  trade  are  supposed^ 
to  contract  with  them  upon  the  footing  of  the  general  practice^ 
adopting  the  general  lien  into  their  contract.  Lawrence,  J., 
admitted  that  the  lien  must  be  by  contract  between  the  parties^ 
but  observed  that  usage  of  trade  was  evidence  of  the  contract, 
and  if  so  long  established  as  to  afford  a  presumption  it  was  cont- 
monly  known,  it  was  fair  to  conclude  the  particular  parties  con- 
tracted  with  reference  to  it.  In  Kirbman  v.  Skawcross,  6  T.  R. 
14,  the  dyers,  dressers,  whisters,  printers,  etc.,  of  a  neighbor- 
hood, held  a  public  meeting  and  entered  into  an  agreement  thai 
they  would  receive  no  more  goods  in  the  way  of  their  trade,  ex- 
cept on  the  condition  that  they  should  have  a  lien  on  them  for 
a  general  balance,  which  was  extensively  published.  The  court 
held  that  any  person  who  delivered  goods  to  them  after  notice 
must  be  deemed  to  have  assented  to  the  terms  prescribed;  and, 
as  we  have  seen,  notice  might  be  inferred  from  the  general 
notorieiy  of  the  terms  thus  published. 

Now,  in  this  case,  there  is  simply  an  agreement  to  excavate 
the  earth  in  a  certain  street,  and  to  make  the  necessary  embank- 
ment, according  to  a  map  of  the  corporation,  for  a  given  com- 
pensation. Nothing  is  said  about  the  surplus  earth,  where  it  is- 
to  be  laid  or  what  is  to  be  done  with  it.  Would  it  be  a  workman  • 
like  execution  of  the  contract  to  pile  it  upon  the  adjacent  bank^ 
or  may  the  contractor  dispose  of  it  as  he  sees  fit,  and  as  most 
convenient  and  profitable  to  himself?  It  appears  to  me,  the 
solution  of  these  questions  may  very  well  be  referred  to  common 
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usage  in  such  cases,  if  any  exist;  and  that  if  it  should  be  proTed 
as  said  by  Lawrence,  J.,  '^  it  is  fair  to  conclude  the  particular 
parties  contracted  with  reference  to  it."  This  usage  may  often 
have  a  very  important  influence  upon  the  minds  of  the  parties, 
as  exemplified  in  this  case;  for  the  value  of  the  materials,  which 
the  plaintiff  has  recovered,  nearly  equals  the  price  of  the  job. 
If  in  fact  the  usage  exists  and  the  contract  was  made  in  refer* 
enoe  to  it,  serious  injustice  must  be  the  result  of  upholding  the 
Terdiot. 
New  trial  granted. 


TOWSEND  V.  GOEWET. 

(19  WBamLL,  494.] 

Pbomus  to  Take  anv  Pat  ior  Stock  in  a  joint-stock  woeittion  my  iw 
e&foroed  by  an  action  at  law,  althoas^h  the  plaintiff  and  defendants,  being 
members  of  the  same  associatioD,  are  therefore  partners. 

ExTRBBS  Pbomxbb  ibom  ONE  Pabtner  TO  Akotheb  in  respect  to  oontribating 
to  the  oommon  stock  or  making  advances  thereto,  may  be  enforoed  in  an 
action  at  law;  bat  an  implied  promise  can  not. 

8niT  UPON  a  Promise  to  Pat  to  Certain  Trustees  or  their  soooessors,  the 
amouit  of  certain  calls  which  may  be  made  upon  stock  subscribed,  must 
be  brought  in  the  name  of  the  trustees  to  whom  the  promise  was  made, 
although  their  term  of  office  has  expired. 

Assumpsit.  An  association  was  formed  in  1836,  to  build  an 
exchange,  whereby  the  subscribers  agreed  to  form  a  joini-stock 
<sompany,  to  buy  a  lot,  etc.,  to  divide  the  capital  stock  of  three 
hundred  thousand  dollars  into  three  thousand  shares  of  one 
hundred  dollars  each.  Certain  persons  were  named  as  trustees. 
Each  subscriber  agreed  to  take  the  amount  of  stock  set  opposite  his 
name,  and  to  pay  to  the  trustees  or  their  successors  the  amounts 
required  to  be  paid.  The  trustees  were  empowered  to  make 
calls  from  time  to  time.  This  action  was  for  calls  upon  two 
shares  of  stock  for  which  defendant  had  subscribed.  The  other 
facts  suffidentiy  appear  in  the  opinion.  Plaintiffis  had  judg- 
ment.   Defendant  moved  for  a  new  trial. 

J.  Holmes,  for  the  motion. 

S,  Stevens  and  M,  T.  Eeynolds,  contra. 

By  Court,  Cowen,  J.  The  objection  taken  for  the  first  time 
on  the  argument,  that  this  association  was  illegal,  as  being 
in  the  nature  of  a  corporation,  issuing  scrips  and  providing  for  a 
transfer  of  its  stock,  is  not  well  founded.  The  act  of  associat- 
ing in  this  way  is,  we  think,  properly  characterized  by  the  firBC 
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^:xoeption  taken  on  the  trial.  It  oonstitated  a  partnerahip,  Yalid 
AS  being  formed  for  the  purposes  of  a  lawful  and  honest  enter- 
prise.    Coll.  on  Part  624,  Am.  ed.,  and  the  cases  there  cited. 

It  is,  we  think,  clear  that  if  this  action  will  lie  at  all,  it  must 
l>o  in  the  names  of  the  plaintiflw,  ijie  original  trustees  to  whom 
tihe  promise  was  made.     Such  promise  is  not  negotiable,  and  al- 
-tihough  the  beneficiai  interest  may  have  passed  to  the  successors 
of  the  plaintiffs,  and  thence  to  tiie  cori>oration  created  by  the 
-charter,  no  agreement  contained  in  the  articles  could  work  a 
transfer  of  the  legal  right  of  action  to  others,  to  be  pursued  iA 
^eir  own  names.    Thej  took  but  an  equitable  right  as  assignees, 
«nd  have  very  properly  proceeded  and  brought  their  suit  in  the 
xiame  of  the  original  promisees,  their  assignors.    The  promise 
l)eing  to  pay  to  the  trustees  or  their  successors  is  but  an  agree- 
ment that  the  successors  should  be  considered  and  have  all  the 
rights  of  assignees,  without  a  formal  assignment.     The  same 
may  be  said  as  to  the  directors  of  the  incori>orated  company.    It 
may  be  that  the  calls  should  have  been  made  by  the  successors  or 
iissignees  respectively,  holding  the  beneficial  interest  at  the  time; 
yet  in  legal  e£fect  they  would  be  the  calls  of  the  original  prom- 
isees and  should  be  so  treated  in  pleading.    No  question  is  made 
in  the  case,  however,  but  that  the  calls  were  made  by  the  right 
persons. 

The  more  nice  question  in  the  cause  is  the  one  first  stated  in 
the  bill  of  exceptions,  viz. :  that  the  plaintiffs  themselves  being 
stockholders,  are  copartners  with  the  defendant,  and  therefore 
can  not  maintain  assumpsit.  That  the  plaintiffs,  or  either  of 
them,  were  stockholders  does  not  appear  in  the  bill  of  excej>- 
tions,  though  it  was  assumed  and  agreed  on  the  argument,  that 
«ome  or  one  of  them  are,  and  a  desire  mutually  expressed  that 
the  question  should  be  considered  by  us  in  reference  to  numerous 
other  causes  pending  upon  the  articles  wherein  the  fact  would 
appear.  We  have  accordingly  looked  into  the  question.  No 
objection  was  made  that  if  the  articles  were  of  a  nature  to  raise 
a  partnership,  but  that  such  a  connection  has  been  formed.  The 
parties  have  subscribed;  all  conditions  in  the  way  of  the  arti- 
<sles  becoming  absolutely  obligatory  are  removed;  and  the  dec- 
laration avers  that  the  trustees,  the  agents  of  all,  have  pro- 
•oeeded  to  action  in  the  business  of  the  company:  Coll.  on  Part. 
^€26,  627.  It  was  denied,  on  the  argument,  however,  that  a 
joint-stock  company  constitutes  a  partnership,  and  it  was  said 
this  was  so  held  by  the  late  Chancellor  Kent  in  Livingston  v. 
Jjynch,  4  Johns.  Ch.  573.  592,  of  the  North  river  steamboat 
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compmy.  The  contraiy  is  extremely  well  settled  by  a  long  anil 
well-considered  train  of  authoriiy,  both  English  and  American, 
unbroken,  as  far  as  I  have  been  able  to  find,  by  a  single  judicial 
opinion  besides  that  of  Chancellor  Kent:  CoU.  on  Part  626, 651, 
and  the  cases  there  cited:  3-  Kent  Com.  26,  3d  ed.,  and  the 
cases  there  cited.  Considering  the  question  a  priori^  we  do  not 
see  how  there  can  be  any  serious  doubt.  The  stockholders  be- 
came jointly  interested  in  the  subject  of  their  dealings;  and  their 
first  article  declares  the  object  to  be  a  fair  return  for  their  in- 
vestments. The  amount  to  each  must  of  course  depend  on  a  gen- 
eral account  of  mutual  profit  and  loss:  Coll.  on  Part.  8, 14. 

It  is  true,  that  the  law  will  not  imply  a  promise  from  one 
partner  to  another  in  respect  to  their  common  concerns:  Coll. 
on  Part.  143.  But  I  am  not  aware  of  anything  in  this  relation 
which  precludes  them  from  making  a  valid  express  contract 
inter  86,  and  in  respect  to  any  branch  of  their  partnership  busi- 
ness if  they  choose.  Several  examples  of  this  are  given  in  the 
books.  It  was  held  that  though  a  partner  in  a  joint-stock 
company  go  on  and  perform  services  and  expend  money  as  an 
agent  in  its  formation,  he  shall  not  have  an  action  at  law  to  re- 
cover it,  even  though  the  company  in  contemplation  wes*  nevex 
actually  formed.  Both  plaintiff  and  defendant  were  shareholders, 
having  subscribed  the  articles.  The  defendant  was  chairman. 
Yet  Abbott,  C.  J. ,  said : ''  If  he  [the  defendant]  had  given  any  per- 
sonal undertaking  to  pay  the  expenses  incurred  by  the  plaintiff, 
that  might  entail  a  liability  upon  him:"  Holmes  y,  Higgins^^ 
Dow.  &  Ry.  196;  S.  C,  1  Bam.  &  Cress.  74.  Accordingly  in 
Venning  v.  Lechie,  13  East,  7,  the  defendant  having  agreed  with 
the  plaintiff,  his  partner,  to  take  one  half  share  of  certain  flax 
bought  by  the  plaintiff  on  joint  account,  and  to  furnish  ihe 
plaintiff  with  one  half  the  amount,  in  time  for  the  payment 
thereof,  in  case  he  should  require  it,  the  K.  B.  held  that  the 
plaintiff  might  recover  at  law  on  this  promise.  Lord  Ellen- 
borough,  C.  J.,  said:  '*  There  are  many  deeds  of  copartnership 
in  which  the  partners  covenant  each  to  advance  a  certain  sum 
at  first,  and  can  it  be  said  that  no  action  would  lie  by  one  to 
enforce  that  covenant  against  another,  because  there  are  ac- 
counts between  them  afterwards,  which  require  unraveling  in  a 
court  of  equity?"  Le  Blanc,  J.,  said:  "The  respective  sums 
were  to  be  paid  by  each  before  there  could  be  any  account  of 
profit  or  loss  between  them  as  partners  upon  the  goods."  In 
NecUe  v.  Turto7i,  4  Bing.  149,  Best,  C.  J.,  admitted  that  if  one 
X)artner  were  to  draw  on  other  partners  by  name,  and  they  were 
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indiyidually  fco  adoept,  lie  might  recover  against  them,  because 
by  such  an  acceptance,  a  separate  right  is  acknowledged  to 
exist.  And  Preston  v.  Sirutton,  1  Anst.  50,  seems  to  have  been 
decided  on  this  principle.  A  specific  promise  or  azrangement 
between  partners,  though  in  respect  to  a  part  of  the  common 
fund,  therefore;  takes  it  out  of  the  general  account  in  equiiy, 
and  makes  it  the  subject  of  an  action  at  law:  Coffey  v.  Brian,  10 
Moo.  341;  S.  C,  3  Bing.  54.  And  it  was  not  denied  in  Baviea 
T.  Hawkins,  3  Mau.  &  Sel.  488,  but  on  the  contraiy  seems  to 
have  been  conceded,  that  it  is  competent  for  the  parties  to  de- 
•clare  in  advance  by  their  articles  of  copartnership,  the  persons 
in  whose  name  actions  may  be  brought  in  behalf  of  the  firm 
against  a  member  of  the  firm,  for  goods  sold  to  him  by  the 
partnership. 

In  the  case  at  bar,  we  have  an  express  promise  to  pay  a  spe-* 
<»ific  amount  to  the  plaintiflEs,  which  was  to  constitute  so  much  of 
the  original  stock  upon  which  the  business  of  the  company  was 
to  proceed.  The  money  subscribed  never  made  a  part  of  the 
general  account  of  the  partners;  but  even  if  it  had,  I  find  no 
case  which  holds  that  it  might  not  have  been  taken  out  and 
made  the  subject  of  an  action  at  law  by  an  express  agreement. 
The  short  of  the  agreement  here  is,  that  in  consideititiou  of  the 
plaintiffs  incurring  certain  duties  as  trustees,  the  defendant 
would  pay  them  the  sum  subscribed  by  him,  to  enable  them  to 
carry  on  the  common  concern.  Jale  v.  Lockie,  2  Stark.  107,  will 
also  be  found  a  case  in  point.  One  partner  agreed  to  furnish  man- 
tiscript  for  a  work  to  be  printed  by  the  other;  but  stopped  after  the 
print  of  three  hundred  and  thirty-six  pages.  Assumpsit  was  held 
to  lie  for  the  breach;  and  Lord  Ellenborough,  C.  J. ,  held  that  the 
defendant  had  no  right  arbitrarily  to  break  off  from  the  contract. 
He  said  ' '  The  action  is  not  brought  to  recover  partnership  profits, 
but  for  not  contributing  his  labor  towards  the  attainment  of 
profits  to  be  subsequently  divided."  The  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 


The  doctrine  of  the  principal  case  recognizing  the  validity  of  a  partDership 
or  joint-stock  company  for  a  public  enterprise,  with  tranaferable  ahares,  waa 
approved  of  in  Wcamer  v.  Been,  23  Wend.  149. 

Onb  Pabtnek  1£at  Sue  Anothsb  npon  a  covenant  to  make  specific  ad- 
▼ancea  for  the  purpose  of  launching  the  partnership:  Ohver  v.  Tuck,  24 
Wend.  158;  Paine  v.  Thacher,  25  Id.  452;  Bobinson  v.  Mcintosh,  3  E.  D.  Sm. 
231,  citing  the  principal  case. 

UNDKRTAKnYO  OF  THE  SUBSCRIBERS  TO  A  JoiHT-STOCK  UNDERTAKING  to  pay 

trasteea  hereafter  to  bo  elected  the  amount  of  their  subecriptioiia,  will  aa- 
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thorise  the  bringlDg  of  an  action  to  recover  each  amounts,  in  the  name  of  the 
tmateee:  Cross  ▼.  Jadbwi,  5  Hill,  480;  and  where  a  promise  is  to  pay  to  the 
tmstess  of  an  incorporated  company  or  their  succeasora,  the  snit  may  l^ 
brought  in  the  name  of  the  trustees,  although  other  persons  may  hare  aoo- 
ceeded  them:  Davis  v.  Oarr,  6  N.  Y.  134.  But  an  undertaking  to  the  trus- 
tees of  a  corporation  should  be  enforced  in  the  name  of  the  corpontioo: 
Barries  v.  Perine,  9  Barb.  207>  citing  the  principal  case.  - 

Pabtner  mat  not  Sue  Anotheb  upon  an  implied  promise  relative  to  tfa* 
partnership  transactions:  Crater  v.  Bininger,  45  N.  T.  548,  relying  upon  tii* 
principal  case. 

One  Partner  hat  Sue  Another  upon  a  coTenant  contained  in  the  part- 
nership articles:  Rondeau  v.  Pedesclaux,  23  Am.  Dec.  463;  Duneam  ▼.  lyoa.. 
8  Id.  514. 


Beebe  v.  Johnson. 

[19  Wkhdbx,  600.] 

However  Absurd  or  Improbable  a  Covenant  mat  be,  an  action  may  b» 
maintained  for  a  breach  thereof,  unless  it  was  not  within  the  nnge  ol 
possibility.  And  a  thing  will  not  be  deemed  impossible  if  it  oould  by 
any  means  be  aooomplished,  although  it  was  beyond  the  power  of  the 
obligor. 

Covenant  to  Perfect  a  Patent  Right  in  England  and  to  secure  to  the 
covenantee  the  entire  control  of  the  provinces  of  Upper  and  Lower 
Canada  is  not  necessarily  impossible,  for  this  control  might  be  secured  by 
an  act  of  parliament,  and  the  covenantor  is  therefore  anaweiable  for  a 
breach  of  the  covenant 

AonoN  of  covenant.  Johnson  had  conveyed  to  Beebe  the 
exclusive  right  to  make,  use,  and  vend  in  Upper  and  Lower 
Canada,  a  threshing  machine,  for  which  a  jMitent  had  issued  ta 
one  Warren,  and  had  covenanted  to  perfect  the  patent  right 
in  England  as  soon  as  practicable,  and  within  a  reasonable  space 
of  time  to  secure  to  Beebe  the  entire  control  of  the  provinces  of 
Upper  and  Lower  Canada.  Beebe  brought  this  action  averring 
that  a  reasonable  time  had  elapsed,  and  that  Johnson  had  not 
perfected  in  England,  nor  secured  to  Beebe  the  control  of  the- 
provinces  of  Lower  and  Upper  Canada,  or  either;  and  further, 
that  Johnson  and  Beebe  were  both  citizens  of  the  United  States, 
and  a  patent  could  not  be  obtained  for  either  in  England  or  in 
Canada.    Yerdict  for  plaintiff.     Motion  for  a  new  trial. 

W.  G,  Noyea,  for  the  motion. 

J,  A,  Spencer,  contra. 

By  Court,  Nslcx)n,  C.  J.  It  is  supposed  by  the  counsel  for 
the  defendant  that  a  legal  impossibility  prevented  the  fulfillmeni 
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of  the  covenant  to  perfect  the  patent  right  in  England,  bo  as  to 
secure  the  monopoly  of.  the  Canadas  to  the  plaintiff,  and  hence 
that  the  obligation  was  dispensed  with,  so  that  no  action  can  be 
maintained.  There  are  authorities  which  go  that  bngth:  Co. 
Lit,  206  b;  Shep.  Touch.  164;  2  Co.  Lit.  26;  Piatt  on  Cov. 
569;  but  if  the  covenant  be  within  the  range  of  possibility, 
however  absurd  or  improbable  the  idea  of  the  execution  of  it 
may  be,  it  will  be  upheld:  as  where  one  covenants  it  shall  rain 
to-morrow,  or  that  the  pope  shall  be  at  Westminster  on  a  certain 
day.  To  bring  the  case  within  the  rule  of  dispensation,  it  must 
appear  that  the  thing  to  be  done  can  not  by  any  means  be  ac- 
complished; for,  if  it  is  only  improbable,  or  out  of  the  power  of 
the  obligor,  it  is  not  in  law  deemed  impossible:  3  Com.  Dig.  93; 
1  Boll.  Abr.  419.  Now  it  is  clear  that  the  fulfillment  in  this 
case  can  not  be  considered  an  impossibility  within  the  above 
Exposition  of  the  rule;  because,  for  anything  we  know  to  the 
contrary,  the  exclusive  right  to  make,  use,  and  vend  the  ma- 
chine in  the  Canadas,  might  have  been  secured  in  England  by 
act  of  parliament  or  otherwise;  at  least,  there  is  nothing  in  all 
this  necessarily  impossible.  These  provinces  are  a  part  of  the 
British  empire,  and  subject  to  the  power  of  the  parliament  at 
home;  which  body  might  very  well  grant  the  privilege  the  de- 
fendant covenanted  to  procure.  Certainly  we  are  unable  to  say 
the  government  can  not  or  would  not  by  any  means  grant  it. 
There  is,  then,  nothing  in  the  case  to  take  it  out  of  the  rule  in 
Paradine  v.  Jane,  Al.  27,  as  expounded  by  Chamber,  J.,  in 
Beale  v.  Thompson,  3  Bos.  &  Pul.  420,  namely,  if  a  pariy  enter 
into  an  absolute  contract  without  any  qualification  or  exception, 
and  receives  from  the  'party  with  whom  he  contracts  the  con- 
sideration of  such  engagement,  he  must  abide  by  the  contract, 
and  either  do  the  act  or  pay  damages;  his  liability  arising  from 
his  own  direct  and  positive  undertaking:  6  T.  B.  750;^  8  Id. 
267,*  Lawrence,  J.;  10  East,  533,-"  4  Car.  &  P.  295;*  1  Sel.  344. 

It  has  also  been  said,  that  the  action  can  not  be  maintained, 
as  the  covenant  contemplated  the  violation  of  the  laws  of  Eng- 
land. We  are  unable  to  perceive  the  force  of  this  objection,  aa 
the  fulfillment  of  the  covenant  necessarily  required  the  procure- 
ment of  lawful  authority  to  make  and  vend  the  machine  in  the 
Canadas.  It  is  difficult  to  understand  how  this  could  be  accom- 
plished by  other  than  lawful  means.  That  it  might  be  by  such, 
we  have  already  considered  not  impossible. 

Again:  it  was  said  the  contract  was  vo^d,  because  it  contem* 

1.  Brtcknock  Carnal  Co.y,  FHUkard,  8.  Atkinson  v.  RUckie, 

9.  HaUqf  ▼.  Clarke,  i.  Marjfon  t.  CarUr. 
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plated  a  renunciation  of  citizenship  by  the  defendant.    Wliether, 
if  the  fact  was  admitted,  the  consequence  would  follow,  'we  need 
not  stop  to  consider,  because  it  is  very  clear  that  no  such  step  13 
necessarily  embraced  in  the  covenant.    For  aught  we  know,  the 
patent  might  be  procured  without  sudi  renunciation;  and  if  it 
were  considered  unlawful  to  contract  for  expatriation,  inasmuch 
as  this  agreement  does  not  necessarily  contemplate  it,  we  would 
be  bound  to  hold  that  the  defendant  assumed  to  procure  the 
patent  without  it.     But  even  in  England,  the  common  law  rule 
against  the  expatriation  of  the  subject  is  so  far  modified  that 
naturalization  abroad  for  commercial  purposes  is  recognized, 
and  is  of  course  lawful:  1  Com.  677;'  8  T.  R.  31;'  1  Bos.  &  PuL 
430,  440,  Uif  2  Kent  Com.  49;  1  Pet.  C.  C.  159.*    In  the  case 
of  Wilson  V.  Marryat,  8  T.  R.  31,  and  1  Bos.  &  Pul.  430,  it  was 
decided  that  Collet,  a  natural-bom  subject  of  Great  Britain, 
Itaving  become  a  citizen  of  the  United  States,  according  to  our 
laws,  was  entitled  to  all  the  advantages  of  an  American  citizen 
imder  the  treaiy  of  1794.     There  the  defendant  undertook  to' 
avoid  a  policy  of  insurance  procured  by  the  plaintiff  for  the  ben- 
efit of  Collet  upon  an  American  ship  and  cargo,  of  which  he  was 
master,  on  the  ground  that  he  was  a  British  subject,  and  there- 
fore the  trade  in  which  he  was  engaged  illegal,  being  in  viola- 
tion of  the  privileges  of  the  East  India  company,  which  trade 
was  secured  to  American  citizens  by  the  treaty  of  1794. 
l^ew  trial  denied. 


Ay  Absoluts  Contract  to  do  a  Tun^o  which  can  by  any  means  be  ao- 
complished,  will  bind  the  obligor,  thoagh  its  aooomplidiment  waa  beyond 
his  power:  Van  Dcm  v.  Young^  13  Barb.  205;  HUckhu  v.  Warner,  5  Id. 
677;  (7o&&  v.  Harmon,  29  Id.  476;  WarJiM  y.  WoOAm,  90  Id.  402;  Baldwin 
▼.  New  York  L\fe  Ina,  and  Trust  Co.,  3  Bosw.  545;  O'ReUyx.  Mutual  lAft  /lu. 
<Jo.,  2  Abb.  (N.  S.)  173;  JSTewip  v.  Knickerbocker  Cd.,  51  How.  34;  Wheeler 
*v.  CoimeeUeut  etc.  Ins,  Co,,  16  Huo,  321.  Accordingly  performance  is  not  ex- 
•eosed  by  inevitable  accident  or  other  oontins^ocy,  though  not  foreseen  by  or 
•within  the  control  of  the  parties*  Harmony  r  Bingham,  12  N.  Y.  IIG;  C066 
V.  Harmon,  23  Id.  151;  31  Id.  675.  But  whicre  the  performance  of  a  con- 
tract of  seryice  has  been  int«rrvpted  by  the  act  of  God,  as  by  the  sicknen 
•of  the  obligor,  a  re^wvery  xr^r  be  bad  lor  the  services  actually  perfonned: 
WoUt  V.  Havet,  20  id.  203. 

««  "«  t^.  f /rvrV.  S.  iferrycUT.  fVilwn. 

9,  W^^w  ¥9*rfyf.  4.  Oiifcdl  States  v  tfOite. 
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Sickles  v.  Matheb. 

[20  WBOSLI.,  't'A.i 

AooouMT  Books  ot  a  Makufactuber  are  admisBible  in  hia  favor,  thongh  th« 

entries  were  firat  made  on  a  slate  by  the  foreman,  and  were,  at  night, 

transcribed  by  the  manufacturer. 
Onx  IS  not  Debmsd  a  Clerk,  where  he  only  delivers  the  goods  manufactured 

by  his  employer  and  keeps  memoranda  of  such  delivery. 
Statute  ov  Limitations  dobs  not  Bun  whbbe  there  are  Mtttual  Accounts 

showing  that  an  item  of  charge  on  either  side  accrued  within  six  years 

before  commencing  the  action. 

AssuicpaiT,  commenced  July  19,  1836,  for  goods  sold  and  de- 
liTered.  Plea,  general  issue  and  statute  of  limitations.  Plaint- 
iff was  a  manufacturer  of  ink.  His  charges  were  for  ink  sold  at 
nine  different  days  between  January  12,  1830,  and  February  18, 
1831,  aggregating  two  hundred  and  twenty-four  dollars  and  fifty- 
seven  cents.  Four  only  of  the  chaiges  were  within  six  years  prior 
'to  commencing  the  action.  The  defendant  had  a  set-off  which 
was  allowed  by  plaintiff,  two  items  of  which  accrued  in  March, 
1830.  One  of  the  principal  questions  was  concerning  the  admissi- 
bility of  plaintiff's  books  of  account.  The  plaintiff's  foreman, 
James  Lightbody,  being  called  as  a  witness,  testified,  that  he  had 
been  in  plaintiff's  service  for  ten  years,  and  during  that  time  had 
delivered  all  the  ink  sold;  that  he  had  at  different  times  furnished 
ink  to  defendant,  and,  in  particular,  remembered  twelve  kegs  of 
ink  furnished  to  go  on  board  a  vessel;  that  he  could  not  state 
the  times  at  which  any  of  the  ink  was  delivered,  though  he 
thought  he  delivered  ink  to  defendant  in  1830  and  1831;  that 
plaintiff  kept  no  clerk;  that  witness  made  on  a  slate  memoranda 
of  all  ink  delivered;  that  from  the  slate  the  plaintiff  made  the 
charges  in  the  day-book;  sometimes  the  charges  were  thus  trans- 
cribed every  day,  and  sometimes  not  until  two  or  three  days 
after  their  entry  on  the  slate;  that  the  witness  never  made  an 
entry  in  plaintiff's  books.  Two  witnesses  testified  to  having  ex- 
tensive business  with  plaintiff  and  always  finding  his  books 
honest  and  correct.  The  books  were  then  offered  and  received 
in  evidence,  against  the  defendant's  objections:  1.  That  Light- 
body  was  shown  to  be  a  clerk  and  the  books  were  therefore  not 
admissible;  and,  2.  That  they  were  inadmissible,  because  trans- 
cribed from  a  slate.  The  case  was  before  referees,  who  reported 
in  favor  of  plaintiff.  The  report  being  confirmed,  and  judgment 
given  for  plaintiff,  the  defendant  prosecuted  a  writ  of  error. 
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B.  Lockwood,  for  the  plaintiff  in  error. 
H,  Holden,  contra. 

By  Court,  Cowen,  J.  It  is  not  denied  that  if  theie  were  mn- 
tual  accounts  current,  and  any  one  item  on  either  side  was  proTed 
to  have  arisen  within  six  years  next  before  the  suit  brought,  this 
will  draw  after  it  both  accounts,  and  take  the  case  out  of  the 
statute  of  limitations.  Thus  the  inquiry  here  brings  us,  iq  some 
measure,  down  to  the  admissibility  of  the  books  of  the  plaintiff 
below.  They  contain  dates  within  the  six  years;  and  if  compe- 
tent evidence,  they  are  so  as  well  in  respect  to  the  date  of  the 
sales,  as  of  the  sales  themselves.  It  is  to  be  noted,  however, 
that  both  Ligfhtbody  and  the  defendant's  witness,  Hall,  gave  evi- 
dence ii^n  which  the  referees  might  well  have  been  satisfied, 
that  ink  was  delivered  within  the  six  years,  so  that  we  are  not 
driven  for  time  to  the  books  alone. 

The  books  were,  however,  essential  to  the  main  question  in 
the  cause;  for  there  was  no  other  adequate  proof  of  the  plaintiff's 
account.  Were  they  admissible?  It  is  said,  first,  that  the 
plaintiff  had  a  clerk;  and  if  so,  they  were  clearly  inadmissible 
according  to  Vosburgh  v.  Thayer,  12  Johns.  462.  Lightbody 
calls  himself  foreman,  and  says  he  never  in  his  life  made  an  entiy 
in  the  plaintiff's  books.  This  certainly  does  not  look  like  his 
being  a  clerk.  The  object  of  the  limitation  doubtless  was  to 
withhold  secondary  evidence,  with  which  the  books  alone  must 
certainly  be  classed,  until  it  shall  appear  that,  at  least,  ttie  party 
was  without  a  regular  clerk,  whose  business  it  is  to  notice  the 
sales  and  make  entries  as  they  occur  in  the  journal.  He  is  then  the 
only  admissible  witness.  At  any  rate,  this  is  so  as  to  all  the 
entries,  unless  it  appear  affirmatively  that  some  of  them  were  in 
fact  not  made  by  him:  McAllister  v.  Eeab,  4  Wend.  483.  Several 
cases  in  states  where  the  party's  suppletory  oath  is  allowed,  ex- 
clude books  as  evidence  of  transactions,  when  it  appears  they 
were  in  fact  known  to  third  persons.  Such  a  precaution  would 
be  of  very  little  utility  in  this  state,  where  the  party  is  not  sworn, 
and  it  is,  therefore,  commonly  impossible  to  learn  that  others 
could  testify.  Lightbody  was  not  in  any  sense  a  clerk  for  the 
purpose  of  verifying  the  books.  A  clerk  can  connect  them  with 
the  sales  (many  of  which  he  usually  makes  himself),  and  his 
original  entries  (to  the  general  accuracy  of  which  he  can  make 
oath)  become  themselves  evidence  of  what  he  may  in  fact  have  for- 
gotten: Merrill  v.  T?ie  Mhaca  and  Oswego  Railroad  Co,,  16  Wend. 
596-^00  [30  Am.  Dec.  130],  and  cases  there  cited.     It  would 
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dearly  bo  going  beyond  the  meaning  of  the  qnalifioation  in  Foa- 
burgh  Y.  Thayer,  to  say  that  a  man  about  a  factory  who  attends 
no  farther  to  sales  than  the  mere  delivery  of  goods,  and  noting 
the  fact  for  a  temporary  purpose  upon  a  slate,  should  be  es- 
teemed the  only  competent  witness  to  establish  all  the  sales  and 
entries  of  his  principal. 

Then  as  to  the  manner  in  which  these  entries  were  made. 
We  have,  with  what  degree  of  wisdom,  time  must  determine,  held 
that  books  of  original  entries  made  by  the  party,  shall  be  eTi- 
dence  in  his  favor,  under  certain  qualifications;  and  this  whether 
he  be  a  merchant,  or  engaged  in  any  other  business.  We  do 
not  require  nor  allow  his  own  oath,  a  practice  I  believe  peculiar 
to  this  state,  and  that  of  New  Jersey.  Even  if  this  be  a  hazai*d- 
ous  species  of  evidence,  as  every  one,  I  think,  must  allow,  yet  I 
am  at  a  loss  to  perceive  that  the  adoption  of  an  exception  which 
shall  exclude  entries  from  a  slate,  is  of  any  importance  towards 
diminishing  the  danger.  In  those  states  where  the  suppletory 
oath  comes  in,  I  know  there  are  several  cases  for  and  against  the 
reception  of  entries  thus  made.  If  there  be  any  degree  of  pro- 
tection against  abuse  in  such  a  restriction,  it  has  there,  at  least, 
the  merit  of  being  a  more  practicable  one;  for  the  jyarty  can  be 
interrogated  as  to  the  manner  of  his  entry.  With  us  we  have 
ordinarily  no  means  of  showing  this,  and  the  case  must  be  one 
of  a  thousand  in  which  it  is  disclosed.  The  witness  who  could 
speak  to  such  a  fact  must  in  general,  like  the  one  in  this  case, 
be  a  third  person  who  has  made  the  slate  memoranda  himself. 
After  all,  perhaps  the  better  considered  cases  are  those  that  al- 
low books  in  evidence  which  are  made  up  from  such  memoranda, 
even  where  the  party  is  a  witness.  So  long  as  books  are  allowed 
at  all,  it  is  not  very  easy  to  perceive  what  great  degree  of  additional 
accuracy  or  honesty  we  can  give  to  them  by  forbidding  the  party 
to  use  a  slate  during  the  day,  and  transcribing  from  that  into 
his  book  at  night.  It  is  a  veij  common  practice  with  men  in 
all  kinds  of  mechanical  and  other  business  conducted  under  cir- 
cumstances which  render  the  immediate  use  of  pen,  ink,  and 
paper  inconvenient;  and  where  such  was  found  to  be  the  ordi- 
nary course  of  the  party,  his  books  were  received  for  that  reason : 
Faxon  v.  HoUis,  13  Mass.  427;  though  where  a  journeyman  was 
in  the  habit  of  making  the  entries  on  a  slate,  whence  they  were 
copied  by  his  master  after  a  long  time,  the  manner  was  held  ex- 
ceptionable and  the  books  rejected:  Kesaler  v.  McConachy,  1 
Bawle,  441.  Where  one  partner  marked  a  sale  of  butcher's  meat 
with  chalk  on  his  cart,  and  the  other  transcribed  it  on  the  return 
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of  the  carfc,  the  book  was  leceived  on  their  oaths:  SmWi  y.  San- 
ford,  12  Pick.  139.  So  where  a  batcher's  servant  canying  oat 
meat,  marked  the  sales  in  pencil,  which  his  master  transcribed 
on  his  return:  Ingraham  v.  BocHns,^  9  Serg.  &  B.  285.  And 
ftee  all  the  kindred  cases  in  Pennsylvania,  cited  in  Forsylhe  y. 
Norcro88,  5  Watts,  332.  Not  to  pursue  the  cases  farther,  it 
seems  to  me  that  the  benefit  to  be  derived  from  the  qualification 
contended  for  by  the  counsel  for  the  plaintiff  in  error,  would 
not  compensate  for  the  great  quantity  of  evidence  which  it 
would  cut  off  even  if  we  had  the  means  of  reaching  it  by  testi- 
mony. 

It  is  not  denied  by  counsel  that  the  plaintiff  below  was  entitled 
to  have  his  books  received  in  evidence,- under  the  limitations  pre- 
scribed in  Vosburgh  v  Thayer;  and  we  think  he  brought  himself 
within  that  case.  The  rule  itself  which  receives  the  party's  books, 
even  with  his  oath,  seems  to  be  regarded  as  of  questionable  pol- 
icy, if  we  are  to  judge  from  the  language  of  the  courts  and  the 
course  of  decision  in  several  states  where  it  prevails.  In  some 
they  appear  disposed  to  load  it  with  a  multitude  of  restrictions 
as  to  the  kind  of  business  in  respect  to  which  books  are  to  be  re- 
ceived, and  the  manner  in  which  they  are  kept,  and  the  proba- 
bility that  better  evidence  may  be  had,  etc.  The  rule  is  un- 
doubtedly a  departure  from  the  common  law,  and  may  be  a  dan- 
gerous one;  but  that  is  rather  an  argument  for  repudiating  it 
altogether  than  attempting  to  mitigate  its  virulence  by  feeble 
palliatives. 

The  judgment  of  the  court  below  is  afiSrmed. 

Books  of  AccotrNT  are  in  thexnselTes  evidenoe,  without  the  sappletory  osUi 
of  the  party:  Larue  v.  Bowland,  7  Barb.  110.  The  evidenoe,  however,  afford- 
ed by  them  is  of  very  low  degree:  Davuon  v.  Powell,  16  How.  Pr.  470;  and 
it  is  held  by  some  of  the  subsequent  cases  apparently  relying  upon  the  prin- 
cipal case,  that  the  books  are  inadmissible  unless  previous  proof  is  made  that 
some  of  the  articles  or  services  charged  in  the  account  have  been  actually  de- 
livered or  rendered:  C<mklin  v.  Stamler,  2  Hilt.  424;  S.  C,  S  Abb.  30G;  S. 
€  ,  17  How.  400;  MorM  v.  Whitehead^  4E.  D.  Sm.  241.  The  rule  admitting 
these  books  applies  to  all  books  of  account  and  not  merely  to  thoee  of  a 
merchant;  thus  the  books  of  a  physician  may  be  used:  Foster  v.  Co/ifmait,  1 
E.  D.  Sm.  89,  citing  the  principal  case. 

In  Tomlinson  y.  Boret,  30  Barb.  44,  it  was  held  that  the  principal  case  did 
not  advance  the  doctrine  that  books  of  account  were  inadmissible  if  evidence 
of  the  transactions  they  referred  to  could  be  proved  in  any  other  manner,  aa 
by  the  oath  of  third  persons  who  were  cognizant  thereof.  The  cases  in  tha 
American  decisions  relative  to  this  subject  are  collected  in  the  note  to  MerriO 
tr.  Ithaca  and  Owego  B.  B.  Co,,  30  Am.  Dec.  130. 

Whsrb  thk  Itemm  of  a  Book  of  Account  are  Copied  from  the 
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omada  of  a  sawyer  (the  books  bexxig  those  of  the  owner  of  a  sawmill)  the 
book  is  DeyerthelesB  one  of  original  entries:  Davison  v.  PoweU,  16  How.  Pr. 
469.  So  where  the  entries  were  transcribed  from  a  slate,  upon  which  the  work 
done  each  day  in  a  foundry  was  entered  by  those  doing  it:  Stroud  v.  Tilton,  3 
Keyes,  141;  to  the  same  effect,  Kromv,  Levy,  47  How.  102;  S.  C,  3  N.  Y.  S.  C. 
706,  relying  upon  the  principal  case.  But  where  entries  on  a  slate  were  not 
transcribed  for  the  next  four  or  five  days,  the  book  was  held  not  to  be  admis- 
fible  as  one  of  original  entries:  Faraythe  v.  NorcroM,  30  Am.  Dec.  334  and 
note. 

The  Cause  of  Aotion  on  Motual  Accounts  Accrues  from  the  time  al 
the  last  item  proved  on  either  side:  Ro98  v.  Rosa,  6  Hun,  81;  Ogden  v.  Aator, 
4  Sandf.  329,  relying  upon  the  principal  case. 

In  Cogffmoell  ▼.  Deliver,  3  Am.  Dec.  45,  it  was  held  that  if  any  one  item  of  an 
aooonnt  was  within  the  period  of  limitation,  it  would  carry  with  it  the  other 
items  which  otherwise  would  have  been  barred  by  the  statute.  See  also 
note  to  that  case.  But  a  new  item  to  take  the  whole  of  an  account  out  of  the 
statute  of  limitations  must  be  a  part  of,  or  connected  with,  such  account;  a 
mere  opposing  demand,  wholly  unconnected  with  the  account,  can  not  have 
that  efifoot:  Oreen  v.  Caldcleugh,  28  Am.  Dec.  667. 


Smith  v.  Weed. 

pO  WmXBELL,  184.] 

R»f.«ACT  07  AN  Attachment  Lien  is  a  Good  Considbbation  for  a  promise 
made  by  a  third  person  to  pay  the  debt  for  which  the  attachment  was 
levied. 

AssuKPBiT.  Plaintiff  attached  certain  stone  under  a  writ 
against  J.  3.  Joslin.  The  defendant  then  agreed  that  if  plaint- 
iff would  release  the  attachment,  defendant  would  pay  the  debt 
of  Joslin  for  which  the  attachment  was  levied,  provided  that  the 
stone  should  bo  Joslin's  property.  The  plaintiff  accepted  the 
agreement  and  released  the  attachment.  The  stone  was  proved 
to  be  Joslin's.  Verdict  for  plaintiff  under  instructions  of  the 
court.    Motion  made  by  defendant  for  new  trial. 

G,  Tracy f  for  the  motion. 

J.  A,  Spenoery  contra. 

By  C3ourt,  Nslsoh,  C.  J.  The  attachment  appears  to  have 
been  regularly  issued  under  the  provisions  of  2  B.  S.  280,  sec. 
26  eiseq.^  as  amended  in  respect  to  the  preliminary  proof  by  the 
act  of  1831,  to  abolish  imprisonment  for  debt:  Statutes,  sess.  of 
1831,  p.  404,  sec.  86,  for  a  sum  not  exceeding  one  hundred  dollars, 
upon  the  ground  that  the  defendant  in  that  process  (Joslin)  had 
absconded  from  the  county  with  the  intent  to  defraud  his  cred- 
itors.   The  anthorily  given  to  a  justice  by  the  revised  statutes 
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to  issue  an  attachment,  was  not  abridged  by  the  thirty-ionrtb 
section  of  the  act  of  1831;  but  on  the  contraiy,  was  extended  to 
other  cases,  viz.,  the  fraudulent  remoTal,  assignment,  or  secre- 
tion of  property,  limiting,  however,  tho  amount  in  those  casee 
to  fifty  dollars.  The  revised  statutes  are  left  untouched  except 
in  respect  to  the  affidavit  of  the  facts  and  circumstances  on 
which  the  application  is  made,  which  by  the  thirty-fifth  section 
may  now  be  made  by  the  plaintiff  himself,  instead  of  being  made 
by  two  disinterested  witnesses. 

The  judge  was  clearly  right  in  ruling  that  the  stone  attached 
belonged  to  Joslin,  the  defendant  in  tiie  process;  that  the  lien 
was  valid,  and  that  the  release  thereof  constituted  a  good  con- 
sideration for  the  undertaking  of  the  defendant  to  pay  the  debt 
due  to  the  plaintiff:  5  Taunt.  450;^  2  East,  332;*  4  Taunt  117,^ 
2  Saund.  on  PI.  and  Ev.  547.  Whether  the  agreement  was  in- 
tended to  embrace  the  whole  demand  due,  one  hundred  and 
thirty-one  dollars,  or  only  one  hundred  dollars,  the  extent  of 
the  lien,  is  matter  of  construction.  The  judge  at  the  circuit 
took  the  former  view  of  it  from  the  language  used  by  the 
witnesses,  and  I  am  inclined  to  think  he  was  correct.  The  tes- 
timony of  one  of  the  witnesses  is,  that  the  defendant  promised 
to  pay  the  debt  of  Joslin,  if  the  plaintiff  would  release  the 
attachment;  this  may  fairly  include  the  whole,  as  the  amount  of 
the  debt  must  have  been  well  known  at  the  time. 

New  trial  denied. 


Rbleask  op  Levy  of  Exeoution  is  a  Valid  Consideration  for  the  prom- 
ise of  a  third  peraoQ  to  pay  the  judgment  debt:  Stem  v.  Drinker,  2  R  D.  Sn. 
403.  See,  also,  dissenting  opinion  of  Bacon,  J.,  in  McUUny  v.  CfUleU,  21  N.  T. 
446.  The  principle  is,  that  a  consideration  may  consist  indlfferantiy  of  m 
benefit  to  the  promisor,  or  some  trouble  or  detriment  imposed  upon  the 
promisee:  Union  Bank  v.  Coster,  3  Comst.  209;  S.  C,  1  Sandf.  567;  Homer 
V.  Guardian  etc.  Ins,  Co,,  67  N.  Y.  483,  relying  upon  the  principal  csml 
That  an  injury  to  the  promisee  or  benefit  to  the  promisor  are  equ^ly  valid 
considerations  to  support  the  promise,  see  Hind  v.  Holdship,  26  Am.  Dec. 
107  and  note. 

Affidavit  is  Sufficient  to  Ground  an  Attachxsnt,  though  the  appli- 
cant swears  only  to  his  belief  as  to  the  intent  to  defraud:  FuUon  v.  ffeatom,  1 
Barb.  655;  Furman  y.  Walter,  13  How.  355.  See  also  Oreene  v.  OoruaieB,  9 
Daly,  413;  Bates  v.  Belyea,  23  Wend.  337,  citing  the  iirinoipal 
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Smith  v.  Janes. 

[20  WbiDKU.,  193.] 

Chbcks  abb  Gk>VBBinn>,  in  several  paiiiciilan,  by  the  rales  applicable  to  in- 
land bills  of  exchange  payable  on  demand,  or  at  a  specified  time  after 
sight* 

I^BOBSER  OT  A  Chbgk  is  not  liable  unless  due  diligence  has  been  used  in  pre- 
senting it  and  giving  notice  of  the  presentment  and  dishonor. 

FvLBSESsmnssT  ot  a  Check  fob  Paymbnt  should  be  made  on  the  day  it  is  re- 
ceived, or  on  the  next  day,  if  the  parties  reside  in  the  same  place;  when 
payment  is  to  be  made  at  a  different  place  from  that  where  the  check  U 
negotiated,  it  should  be  forwarded  by  mail  on  the  same  or  the  next  suc- 
ceeding day  for  presentment. 

In  Prbsentino  a  Chick  no  greater  diligence  is  required  than  in  presenting 
bills  of  exchange  for  payment. 

Lachbs  in  Pbesxntino  a  Chbck  will  not  bb  Pbbsumbd,  in  an  action  by  a 
second  indorsee;  if  there  was  negligence  on  the  part  of  any  prior  holder 
the  defendant  must  prove  it,  if  he  wishes  to  exonerate  himself  thereby. 

Spacb  of  Tihb  in  which  a  Check  may  be  Kept  in  Cibculation  before  pre- 
sentment, without  discharging  the  parties,  is  not  settled.  Several  cases 
in  this  subject  are  here  adverted  to.  Certainly  the  fact  that  the  check 
was  in  circulation  four  or  five  days  before  it  was  sent  to  be  presented 
will  not  release  the  iudorsees. 

Certificate  of  Notaby  that  he  "  deposited  in  the  post-office  notices  of  the 
foregoing  protest,  for  Horace  Janes,  New  York,'*  is  proof  that  the  notice 
was  directed  to  Horace  Janes. 

Assumpsit  by  plaintifif^  as  indorsee,  against  the  defendant,  as  in- 
dorser  of  two  checks.  The  first  was  drawn  July  17, 1836,  by  B. 
Bathbun,  on  the  Commercial  Bank  of  Buffido,  i)ayable  to  order 
of  defendant  and  by  him  indorsed.  It  was  indorsed  and  nego- 
tiated to  plaintiff  in  New  York  city  by  Wood  &  Bogert,  July  27 
or  28.  Plaintiff,  on  the  same  day,  indorsed  it  to  F.  H.  Pepoon. 
It  was  presented  and  protested  August  4, 1836.  No  account 
was  given  of  the  check  between  July  17  and  27,  nor  between  the 
last  date  and  its  presentment.  The  time  required  for  the  mail 
to  reach  Buffido  from  New  York  was  three  days.  The  second 
check  was  for  three  thousand  dollars.  The  facts  regarding  it 
varied  from  those  connected  with  the  other  check  in  these  par- 
ticulars only:  1.  This  check  was  dated  July  28, 1836;  2.  It  was 
negotiated  by  Wood  &  Bogert  on  July  29  or  30;  3.  It  was  in- 
dorsed to  Pepoon  the  same  day;  4.  It  was  presented  and  pro- 
tested August  9, 1836.  The  other  facts  sufi&ciently  appear  in  the 
opinion.  Verdict  for  plaintiff.  Defendant  moves  for  a  new 
trial. 

J,  A.  Spencer,  for  the  motion. 
B.  Lockwood^  covUra. 
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By  Court,  Bbonsoit,  J.     In  several  paridculara,   checks  ore 
governed  by  the  same  roles  that  prevail  in  relation  to  inland 
bills  of  exchange,  payable  either  on  demand,  or  at  a  given  nmu- 
ber  of  days  after  sight.     The  holder  can  recover  against  the 
indorser  only  when  he  has  used  due  diligence  in  presenting  the 
check,  and  giving  notice  of  the  demand  and  non-payment  by 
the  bank.     When  the  parties  all  reside  in  the  same  place,  the 
holder  should  present  the  check  on  the  day  it  is  received,  or  on 
the  following  day;  and  when  payable  at  a  different  place  from 
that  in  which  it  is  negotiated,  the  check  should  be  forwarded  by 
mail  on  the  same  or  the  next  succeeding  day  for  presentment    It 
has  been  said  that  greater  diligence  is  necessary  in  presentisg 
checks  for  payment,  than  is  required  in  relation  to  bills  of  ex- 
change: Oimgh  V.  Stoats^  13  Wend.  549.     But  I  can  see  no  good 
reason  for  making  such  a  distinction.     The  fact  that  one  instru- 
ment is  drawn  upon*  a  bank,  and  the  other  upon  an  individual, 
can  make  no  difference  in  principle  concerning  the  duiy  of  the 
holder;  what  will  be  due  diligence  in  the  one  case  will,  I  think, 
be  due  diligence  in  the  other:  Mohawk  Bank  v.  Broderick,  Id. 
133  [29  Am.  Dec.  192]. 

As  the  questions  are  substantially  the  same  in  relation  to 
both  checks,  I  shall  only  notice  that  for  two  thousand  dollars, 
dated  July  17,  1836.  H  this  check  was  negotiated  to  Wood  & 
Bogert  on  the  day  of  its  date,  and  retained  by  them  ten  or 
eleven  days  until  it  was  passed  to  the  plaintiff,  the  defendant 
would  be  discharged;  but  it  does  not  appear  when,  or  to  whom 
the  check  was  first  negotiated.  It  may  have  been  transferred  by 
the  payee  to  Wood  &  Bogert,  on  the  same  day  they  sold  it  to  the 
plaintiff,  or  if  negotiated  before  that  time  it  may  have  jMissed 
through  several  hands  before  it  was  taken  by  Wood  &  Bogert. 
This  is  not  a  case  where  we  can  presume  laches.  The  defendant 
is  the  payee  of  the  check,  and  must  know  when  and  to  whom  it 
was  first  transferred;  and  the  burden  lies  on  him  of  making  out 
a  default  in  some  holder  of  the  check  before  it  came  to  the 
bands  of  the  plaintiff. 

The  course  of  the  mail  between  New  York  and  Buffiido,  was 
only  three  days,  and  as  seven  or  eight  days  elapsed  between  the 
time  the  plaintiff  took  the  paper,  and  the  day  it  was  presented 
to  the  bank  for  payment,  the  plaintiff  would  be  chargeable  with 
a  want  of  due  diligence,  if  he  had  not  put  the  cheek  in  circulation. 
But  he  sold  it  to  Pepoon  on  the  same  day  it  was  received,  and 
there  is  no  proof  of  negligence  in  Pepoon  or  any  subsequent 
liolder  of  the  paper.     If  the  defendant  intended  to  rely  on  any 
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default  after  the  check  passed  from  the  plamtiff,  the  burden  of 
making  out  the  case  lay  npon  him.  We  can  not  presume  laches, 
especially  in  a  case  where  the  paper  was  in  circulation  for  so 
short  a  period.  How  long  a  bill  or  check,  payable  on  demand, 
or  at  a  given  number  of  days  after  sight,  may  be  kept  in  cir- 
culation before  presentment,  without  discharging  some  of  the 
parties,  is  not  a  settled  question:  Chit,  on  Bills,  276,  ed.  of 
1826.  It  depends  in  a  great  degree  on  the  circumstances  of  each 
particular  case.  In  Bobinson  v.  Ainfies,  20  Johns.  146  [11  Am. 
Dec.  259],  the  bill  was  drawn  in  Georgia  on  merchants  residing 
in  New  York,  and  although  seventy-five  days  elapsed  before  the 
presentment,  it  was  held  that  the  drawers  were  not  discharged. 
In  Oowan  v.  Jackaoriy  20  Johns.  176,  the  bill  was  drawn  in  Anti- 
gua, on  merchants  residing  in  London,  and  having  been  put  in 
circulation,  it  was  held  that  the  drawer  was  not  discharged,  al- 
though six  months  had  elapsed  before  the  presentment.  In 
Aymar  v.  Beers^  7  Cow.  705  [17  Am.  Dec.  538],  the  bill  was 
drawn  in  New  York  on  a  house  in  Eichmond,  Ya.,  at  three  days' 
sight,  and  it  was  held  that  the  drawer  was  not  discharged  by  a 
delay  of  twenty-nine  days  in  presenting  the  bill  for  acceptance. 
The  bill  had  not  been  put  in  circulation,  but  there  were  other 
special  circmnstances  to  show  that  the  payee  was  not  chargea- 
ble with  negligence.  In  the  case  at  bar,  three  days  were  neces- 
sary for  the  transmission  of  the  check  from  New  York  to  Buffalo, 
and  it  could  not  have  been  in  circulation,  after  it  passed  from  the 
plaintiff,  more  than  foxu:  or  five  days  before  it  was  presented  at 
the  bank  for  payment.  There  is  no  authority  for  imputing 
laches  on  such  a  state  of  facts,  and  the  judge  was  right  in  over- 
ruling the  objection. 

The  official  certificate  of  a  notaiy  is,  in  certain  cases,  declared 
presimiptive  evidence  of  the  facts  which  it  contains:  Laws  of 
1833,  p.  895,  sec.  8.  It  is  not  denied  that  the  certificate  was 
properly  in  evidence,  but  it  is  said  that  the  facts  stated  by  the 
notaiy  do  not  prove  due  notice.  Several  objections  to  the  suffi- 
ciency of  the  proof  were  mentioned  on  the  argument,  but  this 
is  a  bill  of  exceptions,  and  we  can  not  look  beyond  the  particular 
objection  token  on  the  trial.  The  defendant  resided  in  New 
York,  and  payment  was  demanded  at  Buffalo.  The  notary  cer- 
tifies that  on  the  same  day  he  ' '  deposited  in  the  post-office  notices 
of  the  foregoing  protest,  for — Horace  Janes,  New  York."  The 
objection  on  the  trial  was,  that  the  notaiy  had  not  certified  that 
the  notice  was  directed  to  the  defendant.  When  a  public  officer, 
in  the  course  of  his  official  duty,  certifies  that  he  deposited  a 
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notice  in  the  post-office  for  a  particular  person,  it  is,  I  think,  but 
a  reasonable  intendment  that  the  notice  was  directed  to  that  per- 
son.    We  can  not  presume  the  contrary,  without  imputing  a 
gross  dereliction  of  duty  to  the  officer. 
New  trial  denied. 


Indobser  of  a  Check  is  entitled  to  the  same  degree  of  diligence  in  the 
matter  of  its  presentment,  as  would  be  required  to  bind  the  indorser  of  a  bill 
of  exchange:  Harbeck  v.  Oa/2,  4  Duer,  129,  and  see  dissenting  opinion  in 
MerriU  v.  Todd,  23  N.  Y.  41,  relying  upon  the  principal  case. 

Pbesxktmeht  of  a  Check  payable  on  demand  is  in  time  if  made  on  the  day 
after  it  is  received:  Burkhaltery.  Second  Nat.  Bank,  42  N.  Y.  641;  S.  C,  40 
How.  326.  Where  a  check  is  made,  bearing  date  eleven  days  later  than  its 
execution,  and  is  put  into  circulation,  the  holder  who  receives  it  may  carry  it 
to  his  place  of  residence,  and  retain  it  until  the  time  of  its  maturity,  and  then 
forward  it  for  presentment  by  mail:  MiddleUnon  Bank  v.  Morris^  28  Barb. 
617,  citing  principal  case.  The  questions  relative  to  the  presentment  of  checks 
we  discussed  in  MohauA  Bank  ▼.  Broderick,  27  Am.  Dea  192. 


Sai/teb  v.  Bubt. 

[90  Wxudbu.,  905.] 

Postdated  Check  is  Payable  on  the  Dat  it  Beabs  Date,  without  grace. 

Sunday. — If  a  Note  which  Falls  Due  on  Sunday  has  no  days  of  grace,  de- 
mand for  payment  can  not  be  lawfully  made  until  the  following  Monday, 
and  if  made  before  is  void.  If,  however,  the  note  is  entitled  to  three  days 
of  grace  and  the  last  of  these  falls  on  Sunday,  the  note  is  payable,  and  de- 
mand for  payment  may  lawfully  be  made  on  the  Saturday  preceding. 

Sunday. — In  CoMPuriNa  the  Tixe  Allowed  to  Do  an  Act,  interveniog 
Sundays  are  included;  but  if  the  day  of  performance  falls  on  Sunday,  it  is 
not  counted,  and  the  party  is  entitled  to  perform  the  act  on  the  Monday 
following. 

AonoN  on  a  check,  drawn  August  9,  bnt  dated  August  21, 1836. 
This  last  date  fell  on  Sunday.  Piesentment  for  payment  was 
made  and  notice  of  dishonor  given  Saturday,  the  twentieth.  The 
declaration  showing  these  facts  was  demurred  to. 

C.  A.  Mann^  for  the  demurrer. 

J,  A,  Spencer,  contra. 

By  Court,  Bbonson,  J.  This  check,  having  been  postdated, 
was  payable  on  the  day  of  its  date,  without  any  days  of  grace: 
Mohawk  BanJcY.  Broderick,  10  Wend.  804  [27  Am.  Dec.  192];  13 
Id.  133.  It  fell  due  on  Sunday,  and  the  question  is  whether  the  de- 
mand of  payment  was  well  made  on  the  previous  Saturday,  or 
whether  it  should  have  been  made  on  the  following  Monday.  When 
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days  of  grace  are  allowable  on  a  bill  or  note,  and  Uie  ihizd  daj 
falls  on  Sunday,  the  bill  or  note  is  payable  on  the  previooB 
Saturday.  The  same  custom  of  merchants  which,  as  a  general 
rule,  allows  three  days  of  grace  to  the  debtor,  has  limited  that 
indulgence  to  two  days  in  those  cases  where  the  third  is  not  a 
day  for  the  transaction  of  business.  But  when  there  are  no  days 
of  grace,  and  the  time  for  payment  or  performance  specified  in 
the  contract  falls  on  Sunday,  the  debtor  may,  I  think,  discharge 
his  obligation  on  the  following  Monday.  This  question  was  very 
fully  considered  in  Avery  y.  Stewart^  2  Conn.  69  [7  Am.  Dec. 
240],  which  was  an  action  on  a  note,  not  negotiable,  which  fell 
due  on  Sunday;  and  the  court  held  that  a  tender  on  Monday 
was  a  good  barto  the  action.  I  agree  to  the  doctrine  laid  down 
by  Gould,  J.,  that  Sunday  can  not,  for  the  purpose  of  perform- 
ing a  contract,  be  regarded  as  a  day  in  law,  and  should,  as  to 
that  purpose,  be  considered  as  stricken  from  the  calendar.  In 
computing  the  time  mentioned  in  a  contract  for  the  doing  of 
an  act,  intenrening  Sundays  are  to  be  counted,  but  when  the 
day  for  performance  falls  on  Sunday,  it  is  not  to  be  taken  into 
the  computation.  The  check  was  presented  before  it  became 
payable,  and  the  demand  and  notice  were  consequently  insuf* 
ficient  to  charge  the  indorser. 
Judgment  for  defendant. 

A  Chxok  OB  NoTB  TALLiNO  Dux  ov  SuNDAT,  18  payable  on  the  following 
4lay,  if  it  IB  not  of  the  kind  that  has  days  of  graoe:  Campbell  ▼.  InUmational 
Life  Asar.  Co,  of  London^  4  Boew.  318;  Lindenrmdler  ▼.  PeapU^  33  Barb.  669; 
Commercial  Bank  of  Ky,  ▼.  ronstfm,  49  N.  Y.  279.  Bat  if  days  of  grace 
are  allowed  and  the  last  day  of  graoe  fall  on  a  Sunday,  the  instniment  is 
payable  on  the  preceding  Saturday:  Wett  ▼.  Lee^  60  How.  314;  LindenmuUer 
▼.  People^  supra,  relying  npon  the  principal  case.  The  rule  laid  down  in 
Sanden  v.  OekUiree,  30  Am.  Dec.  661,  is  different;  it  is  there  held  that  a 
note  that  falls  doe  on  a  Sonday  is  payable  on  the  preceding  Satorday,  totally 
irrespectlye  of  the  question  of.  days  of  grace,  and  subject  only  to  the  qualifi* 
cation  that  a  note  payable  one  day  after  date  and  executed  on  a  Saturday  is 
not  due  before  the  following  Monday.  This  doctrine,  howerer,  is  opposed  to 
the  general  current  of  authority.    See  note  to  that  case. 

Ckmtract^  the  day  of  performance  of  which  falls  on  a  Sunday,  is  deferred 
to  the  next  day:  Broohlgn  Oil  B/^ntry  Co*  v.  Brown^  38  How.  449;  Keating 
▼.  SerreUt  6  Ddly,  282.  But  if  the  contract  is  to  be  performed  by  a  certain 
day  which  is  a  Sunday,  the  time  of  performance  is  not  extended:  Bunge  v. 
Koop,  6  Bob.  14;  Brooklifn  Oil  B^nery  Co,  v.  Brown,  tupra,  relying  upon 
the  principal  case. 

Postdated  Chxoxs  abx  not  Ektitlkd  to  Gbagb:  Bowen  ▼.  Newell,  2 
Daer,  698.  Bank  checks  are  due  as  soon  as  presented:  Tnuh  t.  Martin,  1 
E.  D.  Sm.  611,  citing  the  principal  case. 

CsBTinoATE  OF  A  KoTABT  Stating  that  "due  notice**  has  been  served  oo 
the  indorser  is  sufficient,  without  setting  forth  the  contents  of  the  notiom 
Beneca  Co.  Bank  v.  Neois,  3  N.  T.  446,  citing  principal  case. 
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Bennett  v.  Logewood  and  Gabteb. 

[20  WBXOXLLk  223.] 

Damaobs  arb  Rboovbrabub  for  Tims  and  Money  Spent  in  ae^rctdng  bw 
property  wrongfally  taken. 

Case  agamst  Bennett,  for  taking  a  horse  and  wagon,  and  also 
for  special  damages  for  time  and  money  spent  in  searching  for 
the  property.    The  facts  sufficiently  appear  from  the  opinion. 

The  court  charged  and  the  jury  found  in  favor  of  plaintiflB. 
Defendant  sued  out  a  writ  of  error. 

0.  H.  Whitney,  for  the  plaintiff  in  error. 

A.  P.  OranL  and  W,  F.  AUen,  contra. 

By  Court,  Nelson,  C.  J.  The  defendant  took  the  horse  and 
wagon  of  the  plaintiffs  wrongfully,  and  used  them,  by  reason  of 
which  taking  the  plaintiffs  were  induced  to  believe  that  the  per- 
son to  whom  they  had  hired  it  temporarily  had  absconded,  and 
therefore  they  went  in  pursuit  of  their  property,  and  expended 
time  and  money.  It  is  insisted  for  the  plaintiff  in  error, 
that  the  common  pleas  erred  in  allowing  the  plaintiffs  to  recover 
for  the  time  spent  and  expenses  incurred,  on  the  ground  that 
the  damages  thus  claimed  were  not  the  natural  or  necessaiy  con- 
sequence of  the  wrongful  taking.  Admitting  the  counsel  for  the 
plaintiff  to  be  right  in  this  proposition,  it  is  no  objection  to  the 
recovery  if  the  damages  were  proximate  and  not  too  remote,  and 
were  claimed  in  the  declaration:  1  Chit.  333;  1  Saund.  PL  and 
Ev.  136.  Here  the  damages  were  duly  claimed;  they  occurred 
in  the  use  of  reasonable  means  on  the  part  of  the  plaintiffs  to 
repossess  themselves,  of  their  property,  and  were  occasioned 
by  the  wrongful  act  of  the  defendant. 

Judgment  affirmed. 

Damages  mat  bb  Beoovbbed  vor  tbb  Loss  of  Tixb  Inoubhed,  and  forth* 
payments  of  money  made,  in  the  search  of  property  which  has  been  nnLiw- 
fully taken:  McDcnuUdv.  NoHh,  47  Barb.  532;  MiOer  v.  OarUng,  12  How.  204. 
Proximate  damages  have  also  been  held  to  inclade,  in  cases  of  wrongful  tak- 
ing, the  expenses  which  were  necessary  to  replace  the  property.  Thus  where 
plaintifiTs  horse  was  wrongfally  taken,  he  was  allowed  to  recover  the  hire  ol 
another  horse:  Clinton  v.  Toumaend,  1  K.  Y.  S.  C.  332;  S.  C,  46  How.  Pr. 
48.  And  where  a  horse,  belonging  to  an  expressman,  has  been  injured, 
through  defendant's  negligence,  recovery  may  be  had  for  the  loss  of  the  earn- 
ings thereby  occasioned,  during  a  reasonable  timo  which  the  law  allows  the 
expressman  to  replace  the  horse:  Albert  v.  Bleecker  StrttA  etc.  R,  R,  Co,,  i 
Daly,  39a 

But  the  expenses  of  an  unsuccessful  suit  that  has  been  lastitaied  ftgaintt 
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one,  to  whom  defendant  had  delivered  property  nnlawfnlly  converted  by  him, 
can  not  be  recovered:  Wilson  v.  Mathews^  24  Barb.  299,  diBtingniahing  the 
principal  case.  The  principal  case  is  also  cited  in  Wiberi  v.  New  York  and 
Erie  R.  R.  Co,,  19  Barb.  4& 


•  

GbOVEB  v.   GrOULD    AND    FrINK. 

[aOWCHDXLL,  227.] 

To  Qm  AN  Infebios  Coubt  Jurisdiction  oveb  an  Action  of  Assumpsit, 
the  consideration  as  well  as  the  promise  mast  be  alleged  to  be  within  the 
jnrisdiction  of  the  court.  An  omission  of  this  allegation  is  fatal  even  after 
▼erdict.  But  an  allegation  that  the  defendant  at,  etc.,  and  within  the 
Jurisdiction  of  this  court,  was  indebted  to  plaintiff  for  goods,  wares,  and 
merchandise  by  plaintiff  sold  and  delivered,  and  then  and  there  promised, 
etc.,  sufficiently  shows  that  the  consideration  as  well  as  the  promise  arose 
within  the  jurisdiction  of  the  court. 

Assumpsit  against  Grover,  broiiglit  in  the  mayor's  court  of  the 
-diy  of  Bocheeter.  The  material  facts  are  stated  in  the  opinion. 
Plaintiff  reooyered  judgment.  Defendant  sued  out  a  writ  of 
error. 

E.  Darwin  SmUh,  for  the  plaintiff  in  error. 

G,  3f.  Lee,  contra. 

By  Court,  Nelson,  0.  J.  This  being  an  action  brought  before 
an  inferior  court,  there  can  be  no  doubt  of  the  rule,  that  in  all 
such  cases  it  is  necessary  that  every  part  of  that  which  consti- 
tutes the  gist  and  substance,  in  other  words,  the  cause  of  the 
action,  should  appear  upon  the  record  to  be  within  the  juris- 
diction of  the  court;  therefore,  as  it  is  said,  the  consideration  as 
well  as  the  promise  itself,  must  be  laid  in  the  declaration  to  be 
within  the  jurisdiction  of  the  court,  and  the  omission  is  error 
even  after  verdict:  Stanman  y.  Davis,  1  Salk.  404,^  and  note;  2 
Ld.  Raym.  796;'  S.  C,  2  Wils.  16;'  1  T.  R.  151;*  Peacocks. 
BeU  and  KendaU,  1  Saund.  74  and  note  1. 

Here  the  plaintiffs  have  averred  that  the  defendant  on  the  first 
of  December,  etc.,  at  the  first  ward  in  the  ciiy  of  Rochester, 
etc.,  and  within  the  jurisdiction  of  this  court,  was  indebted  to 
the  plaintiff,  etc.,  for  divers  goods,  wares,  and  merchandises  by 
the  said  plaintiff  before  that  time  sold  and  delivered  to  the  said 
defendant,  etc.,  and  that  he  then  and  there  promised,  etc.  I 
admit  that  the  sale  and  delivery  of  the  goods  constitute  the  gist 
of  the  action,  the  promise  arising  by  operation  of  law;  and  yet, 
notwithstanding  the  literal  strictness  of  some  of  the  cases  which 

1.  Stmnniam  t.  Davii.  2.  Id.  3.  Xoe  t.  Biek$.  4.  Treoor  t.  SM, 
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has  been  a  subject  of  regret,  I  can  not  bat  think  that  it  appears 
with  reasonable  oertainiy  that  the  sale  and  deliyeiy  took  place 
within  the  jurisdiction  of  the  court.     The  declaration  would 
probably  have  been  bad  on  special  demurrer,  but  after  Terdict, 
it  should  be  deemed  sufficiently  explicit:  the  place  to  he  re- 
garded as  relating  to  the  sale  and  deliyery  as  well  as  to  th^  in- 
debtedness.    It  is  neither  a  violation  of  grammar  nor  of  soiinci 
construction  of  the  language  in  the  connection  used,  so  to  un- 
derstand it.     An  ambiguous  expression  in  a  declaration  is  cared 
by  verdict,  and  must  afterwards  be  taken  to  have  been  used  in 
that  sense  which  will  sustain  the  verdict:  1  Bam.  &  Cress.  296.' 
Our  statute  of  amendments  is  somewhat  broader  than  the  Eng- 
lish, and  many  technicalities  necessarily  regarded  in  England 
are  here  to  be  overlooked;  though  I  admit,   that  if  we  were 
bound  to  construe  the  declaration,  as  having  omitted  altogether 
the  averment  of  jurisdiction,  the  defect  would  not  be  cored  by 
the  verdict.    But  the  statute  afiEbrds  veiy  strong  evidence  of  the 
liberal  spirit  with  which  pleadings  are  to  be  regarded  by  tiie 
courts  after  trial. 
Judgment  affirmed. 

Atkinb  and  Wife  v.  Kjnnan.    Atkins  and  Wifk 

AND  TUNISON  V.  BoSTWICK.      SaME  V.  CaTWOOD. 

[20  WSKDILL,  341.] 

PsnnoK  AND  Account  for  Sale  of  Real  Estate  preMoted  to  a  Qurogate, 
if  safficient  in  fonn,  confer  jurisdiction;  and,  in  a  collateral  proceeding, 
the  court  can  not  inquire  whether  tke  petition  and  aoooant  were  falae. 

The  Diffekenge  between  Bbbor  and  Want  of  Jurisdiction  is  this:  for  th» 
former,  proceedings  can  not  be  collaterally  avoided,  while  for  the  latter, 
they  are  everywhere  void. 

The  Account  of  Debts  Bbquired  to  be  Giyen  the  Surboqate,  is  snfficieni 
to  vest  him  with  jurisdiction  to  order  a  sale,  if  any  one  of  the  several 
items  of  debt  be  suflSciently  stated. 

CONYETANCE  BT  AN  EXECUTOR,  FaILINO  TO  8bT  FORTH  AT  LaBOE  the  order 

under  which  it  was  made,  when  the  statate  requires  it  to  be  so  set  forth, 
is  invalid. 

Ejectment  for  seyeral  tracts  of  land.  The  plaintiffs  were  en- 
titled to  recover  unless  the  defendants  had  obtained  title  thzougb 
certain  surrogate  sales.  The  objectionB  to  these  sales  sufficiently 
api>ear  from  the  opinion.  Defendants  had  judgments  and  plaint- 
iffs moved  for  new  trials. 

A.  Oibb8,  for  the  motions. 

Ben  Jofmaon,  contra, 

1.  BtmHngtower  r,  Oardimtr,  1  Bsm.  k  Gkeas.  ST. 
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By  Court,  Cowxir,  J.  (After  disposing  of  some  minor  questions, 
the  jadge  proceeded  as  follows. )  Thus  these  verdicts  are  brought 
to  depend  exdusiYely  on  the  form  of  the  proceedings  before  the 
surrogate,  and  the  deeds  from  the  executor.  If  these  were  on 
their  face  valid,  as  being  a  compliance  with  the  statute,  1  B.  L. 
of  1801,  323,  324,  sees.  20  and  21,  the  title  of  aU  the  defendants 
was  perfect,  under  the  finding  of  the  jury  upon  the  question  of 
domicile.  If  not,  the  plaintiffs  are  entitled  to  recover,  unless 
there  be  other  impediments  which  can  have  no  operation  in  dis- 
posing of  these  cases. 

By  section  20  of  the  statutes  above  referred  to,  the  executor 
was  bound  to  make  a  just  and  true  account  of  the  personal  estate 
and  debts,  as  far  as  he  could  discover  the  same,  and  deliver  it, 
with  a  proper  petition,  to  the  surrogate,  who  might,  on  due  in- 
quiry, order  a  sale  of  real  estate,  if  he  should  find  the  personal 
estate  insufficient  to  pay  the  debts.  It  was  mentioned  in  argu- 
ment that  the  account,  when  presented,  was  not  sworn  to  by  the  ex- 
ecutor; but  no  such  objection  being  made  on  the  trial,  it  can  not 
be  entertained  here. 

It  is  clear  that  we  can  not,  in  this  collateral  proceeding,  inquire 
whether,  in  fact,  there  were  any  debts  due  over  and  above  the 
personal  estate.  The  petition  and  account  of  the  debts  and  es- 
tate were  the  papers  to  confer  jurisdiction  under  the  statute: 
Ford  V.  Walsrvorthy  15  Wend.  449;  and  if  they  were  sufficient,  as 
showing  a  balance  against  the  estate  in  proper  form,  the  ad- 
judication of  the  surrogate  that  a  balance  was  due,  followed  by 
his  order  of  sale,  must  be  received  as  conclusive:  Jackson  ex  dem. 
Jenkins  v.  Bobinson,  4  Id.  436.  Such  a  proceeding  can  not, 
ordinarily,  be  impeached,  in  a  collateral  proceeding,  even  for 
fraud,  where  all  persons  interested  are  properly  made  parties  ac- 
cording to  the  statute.  The  doctrine  is  quite  ftmiliar  in  examin- 
ing the  proceedings  of  all  courts:  Per  Sergeant,  J.,  in  Wimmer's 
appeal,  1  Whart.  105,  106;  McFadden  v.  Oeddis,  17  Serg.  &  R. 
336,  and  cases  there  cited.  The  difference  lies  between  a  want 
of  jurisdiction  and  error.  In  the  former  case,  the  whole  is  coram 
nonjudice  and  void:  in  the  latter,  the  proceeding  can  not  be  im- 
pugned in  a  collateral  action,  even  though  it  be  erroneous  on  its 
face:  Jackson  ex  dem.  McFail  v.  Crawfords,  12  Wend.  533;  and 
even  though  it  relate  to  a  fact  which  in  a  former  stage  of  the 
proceeding  might  have  been  essential  to  confer  jurisdiction:  Per 
Shaw,  0.  J.,  in  Betts  v.  Bagley,  12  Pick.  582.  It  is  examinable 
only  on  a  direct  proceeding,  as  by  an  appeal  or  a  proceeding  in 
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nature  of  an  appeal;  and  where  there  is  no  remedy  of  that  kind, 
it  concludes  forever. 

The  whole  case  is  then  narrowed  down  to  two  of  the  points 
made  by  the  plaintiffs'  counsel:  1.  Whether  the  account  of  debts 
and  personal  property  filed  with  the  surrogate  were  sufficient  to 
give  l^iTTi  jurisdiction;  and,  2.  Whether  the  deed,  in  omitting'  to 
state  his  order  at  large,  is  therefore  void. 

The  first  objection  was  leveled  particularly  against  the  account 
of  debts  due  from  the  estate.     In  all  three  of  the  causes,  it  was 
said,  neither  person  nor  amount,  nor  consideration,  are  mentioned 
as  to  some  of  the  debts,  and  in  the  action  against  Caywood,  it 
was  added,  what  in  fact  is  equally  applicable  to  all  of  them,  that 
some  of  the  debts  arose  after  the  testator's  death.    The  statute 
1  B.  L.  of  1801,  323,  sec.  20,  should  doubtiess  be  so  construetl 
as  to  facilitate  the  detection  of  fraud  in  simulating  debts,  thus 
wrongfully  disinheriting  heirs  or  divesting  the  claims  of  devisees. 
In  that  view,  it  may  be  too  strong  to  say  that  a  lumping  of  the 
debts  throughout,  as  is  done  here  in  respect  to  part,  would  be  a 
compliance  with  the  act.     It  would  not  much  resemble  an  ac- 
count in  any  sense  of  the  word.    But  it  is  not  necessary  to  say 
definitively,  whether  that  would  be  a  fatal  defect,  nor  whether 
funeral  expenses  are  a  debt  of  the  testator  within  the  meaning 
of  the  act;  for  there  can  be  no  doubt  that  the  accoimt  of  the  debt 
of  five  hundred  dollars  stated  to  have  been  due  to  Longcon  & 
Caywood  of  Ulysses,  by  way  of  penally  in  a  lease,  was  suffidentiy 
specific.     This  it  is  said  must  of  necessity  be  more  than  the  real 
debt,  because  it  is  stated  as  a  penalty.    That  is  not  so.    We 
ought  to  intend  rather  that  the  damages  for  the  breach  equaled 
the  penalty,  or  thatthis  was  in  the  nature  of  liquidated  damages. 
Again,  if  the  whole  penalty  were  wrongfully  allowed,  the  ob- 
jection does  noMelate  to  jurisdiction.     The  court  having  power 
to  award  that  any  balance  was  due  from  the  estate,  excess  was 
error  only,  and  must  here,  notwithstanding,  be  taken  for  the  true 
sum.     That  item  will,  of  itself,  sustain  the  proceedings,  even  if 
we  reject  all  the  others  as  nullities. 

2.  In  respect  to  the  form  of  the  deei;  the  statute,  1  B.  L.  by 
Kent  and  Badcliff,  1801,  324,  sec.  21,  requires  that  the  sale 
«hall  be  made  an4  conveyances  for  the  same  executed  by  the 
executors,  etc.,  applying  for  the  order;  ''and  the  conveyances 
for  the  same  shall  set  forth  such  order  at  large;  and  shall  be 
valid,  etc.,  against  the  heirs  and  devisees  of  such  testator  or  in- 
testate, and  all  claiming  by,  from,  or  under  them." 

In  strict  prudence,  even  at  common  law,  and  independent  of 
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any  statatory  injunction,  such  a  deed  should  recite  the  authority 
under  which  the  executor  acted;  for,  though  such  a  recital  would 
not,  as  against  persons  other  than  the  grantor  or  those  claiming 
under  him,  be  evidence  of  the  order,  it  would,  even  in  respect 
to  strangers,  be  proof  to  connect  the  grantor  with  the  order,  as 
a  cotemporaneous  declaration  that  the  agent  was  acting  as 
such,  and  not  in  his  own  right.  The  omission  of  such  a  recital 
would  put  the  party  claiming  under  the  deed,  to  show  the  fact 
by  proof  aliunde^  as  he  must  in  all  cases  against  the  heir  or  de- 
visee prove  the  original  order.  Probably  there  would  not,  in 
general,  be  much  difficulty  in  establishing  the  connection  which 
would  be  intended,  on  its  appearing  that  the  grantor  had  no 
pretense  of  title  in  his  own  right,  for  the  law  refers  the  intention 
to  the  lawful,  rather  than  the  wrongful  capacity:  Per  Holt,  C. 
J. ,  in  Parker  v.  Kelt,  1  Sidk.  95,  and  1  Ld.  Eaym.  658.  Yet  all 
this  is  mainly  for  the  benefit  of  the  grantee.  What  advantage 
the  heir  or  devisee  or  creditors  can  derive  from  the  recital  in  a 
deed  which  is  to  go  into  the  hands  of  an  adverse  claimant,  the 
recital  too  of  an  order  which  is  matter  of  record,  it  is  perhaps 
difficult  to  conceive.  The  deeds  refer  to  the  order,  and  one  of 
them  mentions  its  date  in  such  a  way,  that  any  one  can  find  it 
in  all  its  relations  and  dependencies  at  the  fountain-head;  and  if 
wc  could  feel  ourselves  warranted  in  the  belief  that  no  benefit 
whatever  was  intended  by  the  recital  to  any  except  the  grantee 
and  those  claiming  under  him,  I,  for  one,  should  then  have  no 
difficulty  in  saying,  that  it  is  not  for  the  plaintiffs  to  raise  the 
objection.  QuUibet  potest  renunciare  juri  pro  se  introdwcto:  2 
Inst.  183. 

But  the  matter  has  not  been  thus  regarded  by  the  legislature. 
It  is  true,  as  was  said  on  the  azgument,  that  there  is  no  express 
.  adjudication  in  this  court,  declaring  the  want  of  such  a  recital 
fatal  to  the  conveyance.  The  farthest  we  have  gone  is  in  Rea  v. 
McEachrm,  13  Wend.  465  [28  Am.  Dec.  471],  which  avoids  it  for 
actual  want  of  the  surrogate's  order  of  confirmation.  A  late 
statute  has,  however,  gone  farther:  2  B.  S.,  2d  ed.,  48,  sec.  61 
to  65  inclusive.  These  sections  provide  that  when  the  convey- 
ance omits  to  set  forth  at  laige  the  order  of  the  surrogate,  either 
in  case  of  a  past  or  future  sale,  the  chancellor  shall  make  such 
order  confirming  the  sale  and  conveyance  as  he  shall  deem  equi- 
table, on  its  appearance  to  him  that  the  sale  was  made  fairly  and 
in  good  faith.  The  omission  is  put  on  the  same  footing  in 
point  of  materialiiy,  as  if ,  on  a  sale  under  a  previous  statute, 
now  repealed,  some  discreet  person  had  not  concurred  in  the 
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conyeyance  with  the  personal  representative.    The  statutes  bear- 
ing upon  this  question  are  cited,  and  their  material  proTisions 
noticed,  by  Sutherland,  J.,  in  Rea  v.  McEachrcn,    I  collect 
from  them  that  the  legislature  regard  the  recital  in  question  as 
beneficial  to  the  heirs,  deyisees,  or  creditors;  as  meaning  that 
its  omission  shall  not  be  oyerlooked  in  a  court  of  law;  nor  the 
non-reciting  conveyance  be  made  available  except  on  investiga- 
tion and  an  order  of  confirmation  by  the  court  of  chancery.   This 
is  certainly  right,  if  there  could  be  made  out  a  probable  benefit 
in  the  recital,  under  any  supposable  circumstances,  to  heirs, 
devisees,  or  creditors.    Doubtless  the  legislature  must  have  pro- 
ceeded on  this  idea;  and  if  so,  it  is  not  for  us  to  deny  that  they 
were  correct.     At  any  rate,  by  pronouncing  the  conveyance  good, 
without  the  requisite  being  suppHed  by  the  chanceUor,  we  should 
supersede  his  jurisdiction;  and  in  that  respect,  at  least,  our  de- 
cision would  conflict  with  the  statutory  provisions:  ^&e  Ex  parte 
Hcmiup,  2  Paige,  316;  3  Id.  306. 

Where  certain  steps  are  authorized  by  statute  in  derogation  of 
the  common  law,  by  which  the  title  of  one  is  to  be  divested  and 
transferred  to  another,  eveiy  requisite  having  the  semblance  of 
benefit  to  the  former  must  be  strictly  complied  with.  This  is 
abundantly  exemplified  in  the  cases  upon  sales  for  United  States 
direct  taxes:  Jackson  ex  dem.  Cook  v.  SheparU^  7  Cow.  88  [17 
Am.  Dec.  502],  and  cases  there  cited.  So  where  the  interest  of 
another  is  to  be  afiEected  by  an  order  which  a  statute  says  sbali 
be  drawn  up  in  certain  words,  giving  the  form  in  a  schedule, 
this  must  be  exactly  pursued  or  the  order  is  void:  Davisoti  v. 
OiU,  1  East,  64.  The  case  cited  was  of  a  proceeding  by  justices, 
to  stop  an  old  footway  and  substitute  a  new  one,  the  statute 
under  which  they  acted  requiring  ''  that  the  forms  of  proceed- 
ings set  forth  in  the  schedule  annexed,  shall  be  used  on  all  oc- 
casions, with  such  additions  or  variations  only  as  may  be  neces- 
sary to  adapt  them  to  the  particular  exigencies  of  the  case." 
Lord  Kenyon,  C.  J.,  observed:  "  I  can  not  therefore  say  that 
these  words  are  merely  directory.  Power  is  given  to  the  magis- 
trate to  take  away,  on  certain  conditions,  a  right  which  the  pub- 
lic before  enjoyed;  and  this  is  to  be  done  in  a  certain  prescribed 
foi*m,  with  such  additions  and  variations  only  as  the  locality  of 
the  description  may  require.  Now  here  there  is  a  material  vari- 
ance in  the  order  from  the  form  prescribed;  for  it  does  not  set 
forth  the  length  and  breadth  of  the  new  path  set  out  in  lieu  of 
the  old  one."  The  court,  therefore,  held  the  order  void  rand  so 
the  public  still  entitled  to  the  use  of  the  old  path  through  the 
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plamtifiTs  land.  And  see  Plowd.  Com.  206;  1  Kent  Com.  466, 
3d.  ed. ,  note  d.  It  is  said  in  Plowden :  ' '  Every  statute  that  lim- 
its a  thing  to  be  done  in  a  particular  form,  although  it  be  done 
in  the  afiSrmatiYe,  includes  in  itself  a  negatiye,  viz.,  that  it  shall 
not  be  done  otherwise."  And  this  is  clearly  so  of  all  statutes 
which  in  affirmatiye  words  appoint  or  limit  an  order  or  form  in 
things  which  were  not  known  to  the  common  law:  Plowd.  Com. 
113. 

In  the  case  at  bar,  a  title  was  to  be  divested  and  transferred 
to  another,  in  a  new  form,  and  under  a  naked  power  conferred 
by  statute.  After  providing  for  the  surrogate's  order  of  sale  (1 
R.  L.  of  1801,  323,  324,  sec.  20),  the  next  section  says  the  con- 
veyance shall  set  forth  his  order  at  large.  That  certainly  was 
not  done  within  the  meaning  of  the  statute,  either  in  the  deed  to 
Philip  Tunison  or  Caywood.  The  order  recited  all  the  previous, 
proceedings:  the  accoimt  and  petition  for  sale  by  the  executor, 
naming  him,  the  order  to  show  cause,  its  publication,  the  hear- 
ing of  the  proofs,  the  adjudication  that  the  estate  was  in  debt 
and  its  personal  assets  insufficient,  having  been  all  applied;  and 
a  balance  of  five  hundred  dollars,  besides  costs,  yet  remaining 
due.  The  order  then  directs  the  sale,  defining  the  two  parcels 
of  fifty  acres  each  to  be  taken  from  the  two  hundred  and  fifty 
acres.  The  deed  to  Philip  Tunison  comes  nearest  a  recital  of 
this  final  order,  and  that  is  simply  that  the  surrogate  had  by  his 
order  of  such  a  date,  directed  such  a  parcel  of  fifty  acres  to  be 
sold,  describing  it  as  in  the  order.  The  deed  to  Caywood  does 
not  even  refer  to  the  date,  nor  recite  the  description.  The  best 
is  a  recital  of  the  order  but  in  part.  The  adjudication  showing 
the  amount  due  after  the  exhaustion  of  the  personal  assets,  was 
important  information  both  to  the  devisees  and  to  creditors.  It 
was  in  fact  a  part  of  the  same  order,  indicating  the  amount  of 
money  to  be  raised  by  the  sale;  and  why  was  not  that  material 
as  well  as  the  mere  description  of  the  land  ?  The  recital  of  the 
previous  proceedings  was  also  very  well;  and  in  practice,  we  be* 
lieve,  usually  makes  a  part  of  the  order  of  sale.  The  statute  de- 
manding the  order  at  large,  we  can  not  say  it  is  complied  with 
so  long  as  the  deed  omits  to  recite  the  whole  as  it  stands  upon 
record.  We  do  not  say  it  should  be  literally  recited;  but  it  is 
impossible  to  say  that  a  document  is  set  forth  at  large  unless 
every  part  is  substantially  presented.  That  we  think  is  the 
least  that  the  statute  calls  for.  The  conveyances  from  the  exe- 
cutor were,  therefore,  void,  and  must  continue  so  unless  they 
shall  be  rectified  on  a  proper  application  to  the  chancellor. 
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Upon  the  ground  of  the  def  ectiye  recital  alone,  new  tzials  are 
granted  in  all  three  of  the  canBes. 


A  Stattttobt  Authoritt  to  Convbt  the  Titlb  of  Anothxb  mixBt  bo 
punned  strictly,  and  all  the  prerequisites  to  its  exercise  must  be  fulfilled: 
Conoin  v.  AferrUt,  3  Barb.  343;  Bloom  v.  Burdick,  I  Hill,  142;  HvbhM  v. 
H'eldon,  HiU  ft  D.  145;  Sfiarp  y.  Speir,  4  Hill,  86;  Sharp  y.  Joktuon,  Id.  99; 
Bangs  v.  McItUoah,  23  Barb.  599;  BaUeU  v.  Torr^,  65  N.  T.  299;  SUi^ord  t. 
fngersoll,  3  Hill,  41.  It  will  be  a  sufficient  compliance,  however,  with  the 
law  requiring  executors  to  set  forth  in  their  conyeyances  the  orders  confirm' 
ing  the  sales  and  directing  conveyances,  that  the  deed  contain  the  whole  of 
the  substance  of  the  orders:  Sheldon  v.  Wright,  7  Barb.  52,  relying  upon  the 
principal  case.  A  familiar  exemplification  of  the  rule  is  afforded  by  the  cues 
which  hold  that  all  the  prerequisites  to  a  valid  tax  sale  must  be  strictly 
proved  by  one  who  daims  under  a  tax  deed:  OcartU  o.  Doe,  30  Aul  Dec.  6^ 
and  note  page  656. 

A  Party  Claimino  under  the  Judgment  or  an  Inferior  Tribunal  it 
bound  to  prove  aflirmatively  the  facts  that  conferred  upon  it  jarisdictioo: 
Harrington  v.  People,  6  Barb.  610.  Tho  surrogate's  couit  is  a  court  of  infe- 
rior jurisdiction,  and  if  a  sale  of  the  real  estate  of  a  deceased  person  is  desired, 
it  is  necessary,  amongst  other  requisites,  to  give  the  court  jurisdictian, 
that  an  account  of  the  personal  estate  and  debts,  as  far  as  they  may  be  dis- 
covered, be  presented  to  the  surrogate:  Gorwm  v.  MerriU,  3  Id.  344;  Ackkj/ 
V.  Dygeri,  33  Id.  191;  Hart  v.  CoUrainy  24  Wend.  15,  relying  upon  the  prin- 
cipal case. 

Where  a  Surrogate  Acquires  Jurisdiction,  subsequent  errors  can  be 
•orrected  only  by  way  of  appeal,  and  can  not  be  taken  advantage  of  in  a 
collateral  action:  Sibley  v.  Waffle,  16  N.  T.  191,  relying  upon  the  principal 
case.  Judgment  of  a  court  of  competent  jurisdiction  is  conclusive  upon  the 
parties  as  to  all  points  directly  adjudged:  EtitiU  v.  TomI,  24  Am.  Dec.  498; 
that  is,  any  error  in  the  judgment  can  be  taken  advantage  of  only  by  an 
appeal:  Den  v.  Albertson^  22  Id.  719.  But  if  a  judgment  is  void  it  will  con- 
fer no  rights:  Id.  The  judgment  will  be  void  where  the  court  had  no  juris- 
diction; but  in  general,  it  is  necessary  that  the  want  of  juriadictlan  appear 
from  the  record:  AUeny.  HwUimgUm,  16  Id.  702.  Bat  see  note  to  tiks  ease  ol 
BartleU  v.  Kwlghi,  2  Id.  42. 
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Saltus  and  Sajveus  u  Eyebett. 

[20  Wbmdkll,  967.] 

FoBOSASEK  or  QooDB  TBOM  One  havu^g  njbithsr  Titls  nor  Authobitt 
TO  Sbll,  acquires  no  title. 

Bell  or  LADnro  is  Tbanstkrable,  bt  thx  Custom  or  Mxbohants,  bo  as  to 
▼est  the  transferee  with  all  the  title  which  the  assignor  had  in  the  goods 
embraced  in  the  bill  of  lading. 

Bill  or  Lading  Fbaudulrntlt  Made,  whereby  the  goods  of  one  person  are 
shipped  to  or  in  the  name  of  another,  withoat  the  consent  or  knowledge 
of  the  former,  will  not  enable  the  latter  to  transfer  the  goods,  even  to 
an  innocent  purchaser  for  yalne  in  the  ordinary  coarse  of  business. 

TkOTXB  FOR  OooDS  MAT  BE  SUSTAINED  thongh  a  lien  thereon  exists  in  favor 

of  defendant,  if  before  the  conunenoement  of  the  action,  he  had  con- 

▼erted  them  by  an  absolute  sale  thereof.    In  such  case  no  tender  of  the 

amount  of  the  lien  need  be  made,  but  the  defendant  may  recoup  the 

•  damages  to  the  extent  of  such  amount. 

Honest  Pubchaseb  under  Defective  Title  can  not  hold  against  the  true 
owner.    Ptr  Yerplanck,  senator. 

Law  or  MAwncr  Ovebt  has  never  been  Adopted  in  this  Countrt. 
Hence  one  can  not  generally  transfer  a  better  title  than  he  himself  has. 
Per  Verplanok,  senator. 

Abbinoe  or  NonoE  or  CoNrucnNG  Claim,  and  of  cixoumstanoes  calculated 
to  arouse  suspicion,  will  not  protect  a  Ixmajidt  purchaser  for  value,  when 
he  buys  of  one  having  neither  title  nor  authority  to  sell,  except  in  the 
case  of  money,  bank  bills,  notes  payable  to  bearer,  and  such  other  prop* 
«r^  as  is  tnuiaferable  by  mere  delivery.    Per  Yerplanck,  senator. 

Oke  who  Pabts  with  the  Title  to  Propebtt  bt  a  Sale,  which  has 
been  prooured  by  a  fraud  upon  him,  can  not  recover  the  property  from 
a  Uma  Jide  purchaser  thereof,  for  value,  from  the  fraudulent  vendee. 
Without  notioe  of  the  fraud.    Per  Verplanok,  senator. 
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OwNxs  WHO  Givxs  Akothxb  sues  Evidence  of  the  Riairr  to  Sell 
Goods  as  usually  aooompaniea  the  power  of  dispoeal,  can  not  reoowr 
them  when  the  latter  has  sold  them  to  a  hona  fidt  purchaser.  Per  Vcr- 
planck,  semttor. 

CoysioNEE  OF  A  BiLL  OF  Ladino  is  lyy  his  consignor  Tested  with  power  to 
indorse  the  hill,  and  thereby  transfer  the  title  of  the  latter  in  the  good& 
Ptr  VerpUtnck,  senator. 

OwiCER,  BT  EXHTBITINO  A  THIRD  PbBSON  TO  THE  WOELD  AS  HAVINO  POWEB 

TO  Sell  Goods,  loses  the  right  to  recover  the  goods  from  hofna  Jide  pur- 
chasers to  whom  they  are  sold  by  such  person.  Per  Verplanck,  senator. 
Master  of  Ship  has  Obdinarilt  no  AuTHORirr  to  Sell  the  Gaboo,  and  a 
sale  by  him,  unless  in  a  case  of  necessity,  does  not  affect  the  title  of  the 
true  owner.     Per  Verplanck,  senator. ' 

Troyeb  by  Everett  against  Saltus  &  Saltos.  In  Angost,  1825, 
one  hundred  and  seventy-nine  pigs  of  lead  were  shipped  by 
Bridge  &  Vose,  at  New  Orleans,  on  brig  Dove,  William  Collins, 
master,  to  Tufts,  Eveleth  &  Burrell,  New  York,  on  account  of 
plaintiff  Everett.  The  Dove  put  into  Norfolk  in  distress  and 
sold  part  of  the  lead  to  pay  expenses.  The  rest  was  transferred 
to  schooner  Dusty  Miller,  by  an  agent  of  Captain  Collins,  and 
a  bill  of  lading  was  made  stating  that  the  lead  was  shipped  by 
F.  M.,  agent  for  William  Collins,  and  agreeing  to  deliver  it  in 
New  York  to  order,  on  payment  of  freight.  The  Dusty  Miller 
also  met  with  a  disaster,  but  reached  New  York.  There  the 
lead,  by  order  of  Captain  Collins,  was  delivered  to  Coffin  h 
Cartwright.  They  paid  the  freight,  also  seventy-two  dollars  and 
eighty-seven  cents  avenge  on  the  loss  by  the  disaster  to  the 
Dusty  Miller;  and  on  March  9, 1826,  sold  the  lead  to  the  de- 
fendants for  five  hundred  and  forty-two  dollars  and  seveniy-f our 
cents.  In  October,  1831,  plaintiff  demanded  the  lead  of  defend- 
ants, and  offered  to  pay  all  lawful  demands  thereon.  Defendants 
declined  any  communication  on  the  subject.  The  plaintiff 
then  brought  this  action  and  was  nonsuited  in  the  superior 
court.  He  sued  out  a  vmt  of  error,  and  obtained  a  judgment 
of  reversal  in  the  supreme  court:  15  Wend.  476.  From  this 
last  judgment  defendants  prosecuted  a  writ  of  error  to  this 
court. 

T.  T.  Payne^  for  the  plaintiffs  in  exxor. 

T»  Sedgufiokfjun.,  and  8.  P.  Staples,  contra. 

Walwobih,  Chanoellor.  The  plaintiffs  in  error  were  not 
entitled  to  the  goods  in  question,  on  the  ground  that  they 
were  the  purchasers  thereof  vnthout  notice  of  the  rights  of 
the  real  owner;  they  were  in  the  same  situation  in 
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spect  as  eveiy  other  purchaser  of  goods  from  a  person  who  had 
no  authority  to  sell.  If  the  owner  bf  the  goods  had  caused  the 
bill  of  lading  to  be  made  out  in  the  name  of  Collins,  so  as  to 
give  him  a  prima  facie  right  to  the  goods  as  owner,  or  consignee 
for  his  own  benefit,  a  bona  fde  purchaser  might  ha^e  been  en- 
titled to  protection.  The  principle  adopted  in  the  case  of 
Ifowry  y.  Walsh,  8  Cow.  238,  might  be  applicable  to  such  a  case; 
but  here  the  change  of  the  bill  of  lading  itself  was  a  fraudulent 
act  on  the  part  of  the  master  of  the  yessel,  or  his  agent,  and 
could  not  defeat  the  right  of  the  owner  of  the  goods  who  had 
not  authorized  any  such  change.  The  bill  of  lading  is,  by  the 
custom  of  merchants,  transferable  so  as  to  vest  in  tiie  assignee 
the  title  to  the  goods  which  the  assignor  had  in  them>  but  if  a 
person  without  authority  from  me  ships  my  goods  and  takes  a 
bill  of  lading  in  his  own  name,  he  can  not,  by  assigning  that  bill 
of  lading  to  another,  diyest  my  title  to  the  property.  If  by 
the  perils  of  the  sea,  or  otherwise,  the  master  of  the  Doye  was 
unable  to  continue  the  yoyage,  and  he  was  obliged  to  send  on 
the  cargo  by  another  yessel,  he  had  no  right  to  change  the  con- 
signee of  the  goods;  and  if  he  wished  to  retain  a  lien  \ipon  the 
goods  for  the  freight  pro  rata  iiineris,  he  should  haye  done  so 
by  a  special  clause  in  the  new  bill  of  lading.  In  this  case  the 
unauthorized  sale  of  the  goods  in  the  port  of  New  York,  by  the 
master  of  the  Doye,  was  probably  such  an  act  as  would  now  be 
a  felony,  under  the  provisions  of  the  revised  statutes  prohibiting 
carriers  of  goods,  delivered  to  them  to  be  transported  for  hire, 
from  embezzling  the  goods  or  converting  the  same  to  their  own 
use;  and  even  at  the  time  when  this  transaction  took  place,  no 
rights  could  be  acquired  by  third  parties,  as  against  the  owner 
of  the  goods,  by  such  a  fraudulent  act  of  the  carrier  to  whom  they 
were  intrusted  for  carriage  or  transportation  merely. 

The  question  does  not  arise  on  this  vmt  of  error  whether  the 
Messrs.  Saltus,  by  the  purchase,  were  substituted  in  the  place  of 
Coffin  &  Cartwright  as  to  the  lien  upon  the  goods  for  the  freight 
paid  by  them  to  the  master  of  the  Dusty  Miller.  If  there  had 
not  been  an  actual  conversion  of  the  goods  before  the  commence- 
ment of  the  suit,  the  question  would  arise  whether  there  ever 
was  a  lien  which  the  purchasers  from  Coffin  &  Cartwright  could 
claim  the  benefit  of;  and,  if  such  lien  existed,  whether  it  had  not 
been  veaived  by  putting  their  claim  to  retain  the  goods  upon 
other  grounds.  It  appears,  however,  by  the  evidence,  that  the 
plaintiffs  in  error  had  actually  converted  the  goods,  by  selling 
them  on  the  day  of  their  purchase;  and  if  they  once  had  a  lien 
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which  wonld  have  rebutted  the  presumption  of  a  conversion, 
from  the  mere  fact  of  refusing  to  deliyer  on  demand,  when  the 
amount  of  the  lien  was  not  tendered  or  offered  to  be  paid,  a  ten- 
der after  they  had  put  it  out  of  their  power  to  receive  the  money 
and  deliver  the  goods,  by  an  actual  sale,  would  have  been  a  use- 
less ceremony,  and  was  not  necessary  to  enable  the  owner  of  the 
goods  to  recover  in  an  action  of  trover.  In  such  a  case,  if  there 
was  a  valid  lien  in  favor  of  the  defendants  before  the  conveision, 
they  woidd  be  entitled  to  be  recouped  in  the  damage,  to  the  ex- 
tent of  such  lien;  but  they  could  not  defeat  the  plaintiffs  action 
altogether. 

The  bill  of  lading  signed  by  Collins  at  New  Orleans  was  only 
prima  facie  evidence  that  the  consignees  were  the  owners  of  the 
property,  and  the  letter  of  Bridge  &  Yose,  the  shippers,  which 
was  sent  to  the  consignees  with  the  bill  of  lading,  was  sufficient 
to  rebut  that  presumption  and  to  show  that  the  property  really  be- 
longed to  Otis  Everett,  of  Boston,  in  whose  name  the  suit  was 
brought.  Besides,  one  of  the  consignees  was  examined  as  a  wit- 
ness, and  proved  that  Everett,  and  not  the  consignees  at  New 
York,  was  the  real  owner  of  the  goods.  I  have  no  doubt,  there- 
fore, that  the  judgment  of  the  supreme  court  was  correct,  and 
that  it  ought  to  be  affirmed. 

Yebplance,  Senator.  This  cause,  though  of  small  magni- 
tude as  to  the  amount  of  property  in  <yiiestion,  has  been  con- 
tested in  various  forms  through  all  the  courts  to  this  tribunal  of 
last  resort.  The  spirit  of  contentious  litigation  ought  to  find 
little  favor  here;  yet  in  this  instance,  I  think  the  parties  have 
deserved  well  of  the  public,  because  the  main  question  in  the 
case  is  of  great  importance  and  must  frequently  arise  in  a  com- 
mercial community.  It  ought,  therefore,  to  be  distinctly  settled 
on  principles  of  general  application.  That  those  principles  are 
not  very  clearly  settled  in  our  state,  we  need  no  higher  evidence 
than  the  manner  in  which  this  cause  now  comes  before  us.  The 
supreme  court  have  reversed  the  unanimous  decision  of  the 
superior  court  of  law  of  the  ciiy  of  New  York,  and  on  the  broad 
principles  governing  the  questions  which  we  are  now  to  decide, 
there  is  a  direct  contrariety  between  the  opinions  of  our  highest 
court  of  common  law  and  those  of  our  most  eminent  commercial 
tribunal,  as  delivered  by  their  chief  justice,  who  was.  formerly 
chancellor  of  this  state. 

The  main  question  depends  upon  and  involves  the  general 
rule  that  ought  to  govern,  between  the  conflicting  rights  of  6o7ta 
Jide  purchasers  of  personal  property,  bought  vnthout  notice  of 
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any  opposing  claim,  and  those  of  the  original  owner  diyested  of 
the  possession  or  the  control  of  his  property  by  accident,  mis- 
take, fraud,  or  misplaced  confidence.  The  original  owner  now 
claims  his  lead  against  purchasers  who  bought  for  a  fair 
price,  in  the  usual  course  of  trade,  from  persons  holding  the 
usual  evidence  of  such  property  (a  bill  of  lading  indorsed  to 
them),  and  in  actual  possession  of  the  goods.  Of  these  two  in- 
nocent parties,  which  of  the  two  is  to  bear  the  loss  arising  from 
the  wrong-doing  of  the  third  ? 

The  universal  and  fundamental  principle  of  our  law  of  per- 
sonal property,  is,  that  no  man  can  be  divested  of  his  property 
without  his  own  consent;  and,  consequently,  that  even  the  hon- 
est purchaser  under  a  defective  title,  can  not  hold  against  the 
true  proprietor.  That  **  no  one  can  transfer  to  another  a  better 
title  than  he  has  himself,''  is  a  maxim,  says  Chancellor  Eent» 
'*  alike  of  the  common  and  the  civil  law,  and  a  sale  ex  vi  termini, 
imports  nothing  more  than  that  the  bona  fide  purchaser  succeeds 
to  the  rights  of  the  vendor."  The  only  exception  to  this  rule  in 
the  ancient  English  jurisprudenee  was  that  of  sales  in  markets 
overt,  a  custom  which  has  not  been  introduced  among  us.  ''  It 
has  been  frequently  held  in  this  country  that  the  English  law  of 
markets  overt  had  not  been  adopted,  and  consequently,  as  a  gen- 
eral rule,  the  title  of  the  true  owner  can  not  be  lost  without  his 
consent:"  2  Kent  Com.  324,  and  cases  there  cited. 

To  whatever  and  however  numerous  exceptions  this  rule  of 
our  law  may  be  subject,  it  is  imquestionably  the  general  and 
regulating  principle,  modified  only  by  the  absolute  necessiiy  or 
the  obvious  policy  of  human  affidrs.  The  chief  justice  of  the 
superior  court  has  said,  in  his  opinion  on  this  case,  that  "  it 
must  be  conceded  that  a  purchaser  for  a  fair  and  valuable  con- 
sideration in  the  usual  course  of  trade,  without  notice  of  any 
conflicting  claim  or  any  suspicious  circumstances  to  awaken  in- 
quiry, or  to  put  him  on  his  guard,  will,  as  a  general  rule,  be 
protected  in  his  purchase,  and  unaffected  by  any  latent  claim. 
But  there  are  exceptions  to  this  rule."  Now  I  can  not  agree  with 
the  learned  chief  justice  that  this  is  the  general  rule.  On  the  con- 
trary, I  think  it  obvious  that  it  is  but  the  broad  statement  of  a 
large  class  of  exceptions  to  the  operation  of  a  much  more  general 
principle,  and  that  statement  of  exceptions  is  subject  again 
to  many  limitations.  I  have  stated  the  general  and  governing 
law;  let  us  now  see  what  are  precisely  the  exceptions  to  it. 

The  first  and  most  remarkable  class  of  these  exceptions  re- 
lates to  money,  cash,  bank  bills,  checks  and  notes  payable  to  tli» 

Mm,  Daa  Vol.  XXXH— 3S 


546  Saltus  v.  Everett.  [New  York, 

bearer  or  transferable  by  delivery,  and  in  short,  whatever  comes 
under  the  general  notion  of  currency.  It  was  decided  by  Lord 
Chief  Justice  Holt,  at  an  early  period  of  our  commercial  law, 
that  money  and  bills  payable  to  bearer,  though  stolen,  could  not 
be  recoyered  after  they  had  passed  into  currency;  and  this  "  by 
season  of  the  course  of  trade  which  creates  a  property  in  the 
holder."  *'  They  pass  by  delivery  only,  and  are  considered  as 
cash,  and  the  possession  always  carries  with  it  the  property." 
1  Salk.  126.  A  long  series  of  decisions,  beginning  with  MUler 
V.  Bace^  1  Burr.  452,  has  now  settled  the  law,  that  possession  of 
such  paper  is  presumptive  proof  of  property,  and  that  he  who 
received  it  in  the  course  of  trade  for  a  fair  consideration,  with- 
out any  reason  for  just  suspicion,  can  hold  it  against  the  true 
owner,  and  recover  on  it  against  the  drawer,  maker,  and  other 
parties,  even  if  the  paper  had  been  stolen  from  or  lost  by 
the  former  holder;  such  former  holder  retaining  all  his  original 
rights  only  against  the  thief  or  the  finder,  or  whoever  received 
the  pax)er  from  them  under  suspicious  circumstances.  These  de- 
cisions have  been  argued  upon  as  authorities  (at  least  in  the  way 
of  analogy)  both  at  bar  and  in  opinions  of  the  courts,  in  cases 
involving  the  same  question  as  to  goods  or  other  movable  prox>- 
erty.  Hence,  it  was  inferred  that  goods  bought  or  received  ''  in 
the  course  of  trade,  stand  on  the  same  footing  with  bank-notes 
or  checks  so  received."  But  an  examination  of  the  cases  will 
show  that  this  x>art  of  the  law  of  negotiable  paper  rests  on 
grounds  quite  peculiar  to  itself,  for  the  following  reasons:  1. 
The  protection  of  the  h(ma  fide  holder  of  paper,  transferable  by 
delivery,  extends  even  to  cases  where  the  paper  has  been  lost  or 
stolen.  But  it  has  been  often  decided  that  loss  by  accident, 
theft,  or  robbery,  does  not  divest  the  title  of  the  owner  of  goods, 
nor  give  a  title  in  them  to  a  fair  after  purchaser.  2.  The  rule  is 
put  by  all  the  authorities  on  the  express  and  separate  ground  of 
the  necessity  of  sustaining  the  credit  and  circulation  of  the  cur- 
rency. Thus  Lord  Chief  Justice  Hardwicke :  "  No  dispute  ought 
to  be  made  with  the  holder  of  a  cash  note,  who  came  fairly  by  it, 
for  the  sake  of  currency,  to  which  discrediting  such  notes  would 
be  a  great  disturbance."  See,  too,  the  reasoning  of  Lord  Mansfield 
in  all  cases  on  this  head  decided  before  him.  Thus,  says  be,  in 
the  case  of  a  stolen  note:  Peacock  v.  Bhodes,  1  Doug.  636:  ''An 
assignee  must  take  the  thing  assigned,  subject  to  all  the  equity 
to  which  the  original  party  was  subject.  If  this  rule  was  ai>- 
plied  to  bills  it  would  stop  their  currency."  Similar  reasons 
jure  assigned  for  the  same  decision  by  American  judges.    3.  The 
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analogy  between  notes  and  moyables,  or  goods,  is  expressly  de* 
nied  in  the  leading  cases  on  this  head.  Thus  in  reply  to  an  ar- 
gument founded  on  that  similarity,  Lord  Mansfield  answers, 
1  Burr.  457,  ''  The  whole  &llacy  of  the  argument  rests  upon 
comparing  bank  notes  to  what  they  do  not  resemble,  and  what 
they  ought  not  to  be  compared  to,  yiz.,  goods,  or  securities, 
or  documents  for  debts.  Now  they  are  not  goods,  nor  securities, 
nor  similar  to  them;  they  are  treated  as  cash  to  all  purposes," 
etc. 

Setting  wholly  aside,  then,  this  part  of  the  law  as  to  cash, 
bank  notes,  and  bills  to  bearer,  as  founded  on  the  peculiar 
necesdties  of  currency  and  trade,  and  regulated  by  decisions  and 
usages  peculiar  to  itself,  what  rules  do  we  find  to  obtain  in 
other  instances  of  conflict  between  the  rights  of  original  owners 
and  those  of  fair  purchasers?  After  a  careful  examination  of  all 
the  English  cases  and  those  of  this  state,  that  have  been  cited 
or  referred  to,  I  come  to  this  general  conclusion,  that  the  title 
of  property  in  things  movable  can  pass  from  the  owner  only  by 
his  own  consent  and  voluntary  act,  or  by  operation  of  law;  but 
that  the  honest  purchaser  who  buys  for  a  valuable  consideration 
in  the  course  of  trade,  without  notice  of  any  adverse  claim,  or 
any  circumstances  which  might  lead  a  prudent  man  to  suspect 
such  adverse  claim,  will  be  protected  in  his  title  against  the 
original  owner  in  those  cases,  and  in  those  only,  where  such 
owner  has,  by  his  own  direct  voluntary  act,  conferred  upon  the 
person  from  whom  the  bona  fide  vendee  derives  title,  the  ap- 
parent right  of  property  as  owner,  or  of  disposal  as  an  agent. 
I  find  two  distinct  classes  of  cases  under  this  head,  and  no 
more.       ' 

1.  The  first  is,  when  the  owner,  with  the  intention  of  sale,  has 
in  any  way  parted  with  the  actual  property  of  his  goods,  with 
his  own  consent,  though  under  such  circumstances  of  fraud  or 
error  as  would  make  that  consent  revocable,  rescind  the  sale, 
and  authorize  the  recovery  of  the  goods  as  against  such  vendee. 
But  if  the  property  passes  into  the  hands  of  honest  purchasers, 
the  first  owner  must  bear  the  loss.  Thus,  to  take  an  instance 
from  our  own  reports,  where  goods  were  obtained  by  a  sale  on 
credit,  under  a  forged  recommendation  and  guaranty,  and  then 
sold  to  a  bona  fide  purchaser  in  the  customaiy  course  of  trade, 
the  second  buyer  was  protected  in  his  possession  against  the 
defrauded  original  owner:  Mowry  v.  WdUky  8  Cow.  243.  So, 
attain,  where  the  owner  gave  possession  and  the  apparent  title  of 
property  to  a  purchaser,  who  gave  his  worthless  note,  in  fraudu- 
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lent  contemplation  of  immediate  banlcruptcy,  a  fair  purcliase' 
from  the  f raudnlent  vendee  was  held  to  be  good  against  the  first 
owner:  Boot  v.  French,  13  Wend.  572  [28  Am.  Dec.  482].  See 
also  McCarty  y.  Vlck,  12  Johns.  348.  In  all  such  cases,  to 
protect  the  new  purchaser,  there  must  be  a  full  consent  of  the 
owner  to  the  transfer  of  property,  though  such  consent  miglitbe 
temporary  only,  obtained  by  fraud  or  mistake,  and  th^efore 
revocable  against  such  unfair  first  purchaser. 

2.  The  other  class  of  cases  in  which  the  owner  loses  the  right 
of  following  and  reclaiming  his  property  is,  where  he  has,  by  his 
own  voluntary  act  or  consent,  given  to  another  such  evidence  of 
the  right  of  selling  his  goods  as,  according  to  the  custom  of  trade, 
or  the  common  imderstanding  of  the  world,  usually  accompanies 
the  authority  of  disposal;  or,  to  use  the  language  of  Lord  Ellen- 
borough,  when  the  owner  ''  has  given  the  external  indicia  of  the 
right  of  disposing  of  his  property."  Here  it  is  well  settled  that, 
however  the  possessor  of  such  external  indicia  may  abuse  the 
confidence  of  his  principal,  a  sale  to  a  fair  purchaser  divests  the 
first  title,  and  the  authority  to  sell  so  conferred,  whether  real  or 
apparent,  is  good  against  him  who  gave  it. 

Thus,  the  consignee,  in  a  bill  of  lading,  is  furnished  by  his 
consignor  with  such  evidence  of  right  of  disposal,  according  to 
the  custom  and  law  of  trade,  so  that  the  bona  fide  holder  of  the 
bill  indorsed  by  the  consignee  is  entitled  to  all  the  rights  of 
property  of  the  consignor  in  those  goods,  if  bought  fairly  in  the 
coiirse  of  business,  although  the  actual  consignee,  imder  whose 
indorsement  he  holds,  has  no  right  to  the  goods  as  against  the 
former  owner.  If  such  goods  were  not  paid  for,  they  might  be 
stopped  in  transitu  by  the  owner,  unless  his  consignee  has  al* 
ready  assigned  his  bill  of  lading;  but  that  assignment  divests  the 
owner  of  his  right  of  stoppage  against  such  assignee. 

The  famous  series  of  decisions  in  the  various  courts  in  the  case 
of  Lickbarrow  v.  Mason,  2  T.  R.  63;  2  H.  Bl.  211;  5  T.  R.  367, 
which  led  to  the  establishment  of  the  doctrine  of  this  qualified 
negotiability  of  bills  of  lading,  memorable  alike  in  legal  and  com- 
mercial history,  strongly  illustrates  the  whole  question  before 
us.  There,  Buller  and  his  associate  judges,  trained  up  at  the 
feet  of  the  great  father  of  English  commercial  jurisprudence, 
maintained  and  established  the  law  as  we  now  hold  it,  under  the 
influence  of  Mansfield's  genius,  upon  his  reasoning  and  oti  his 
authoriiy,  against  those  of  Lord  Loughborough  and  others,  the 
most  learned  lawyers  of  their  times.  All  the  arguments  and  ad- 
missions of  both  sides  show  how  deeply  the  general  priiftsiple  ia 
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rooted  in  the  law  of  England,  that  (to  use  Lord  Loughborough's 
words)  '^  mere  possession,  without  a  just  title,  gives  no  property, 
and  the  person  to  whom  such  possession  is  transfeired  by  deliv- 
ery, must  take  the  hazard  of  the  title  of  its  author."    It  is  only 
as  an  express  exception  to  this  rule  that  it  was  maintained,  and 
finally  established,  that- the  custom  of  merchants,  evidenced  and 
sanctioned  by  legal  decisions,  and  founded  on  those  conveniences 
of  trade,  so  admirably  stated  by  Buller ,  had  compelled  the  courts 
to  consider  the  owner  as  giving  his  consignee  evidence  of  the 
power  of  disposal,  which  it  was  not  for  him  to  dispute  when  the 
goods  had  fairly  passed  into  other  hands  on  the  faith  of  that  evi- 
dence.   But  there  is  no  case  to  be  found,  or  any  reason  or 
susiogj  anywhere  suggested  in  the  books,  which  would  go  to 
4ahow  that  the  real  owner  could  be  concluded  by  a  bill  of  lading 
not  given  by  himself,  but  by  some  third  person,  erroneously  or 
fraudulently,  as  in  this  present  case.     The  assignment  of  the  bill 
of  lading  conveys,  not  an  absolute  right  to  goods,  but  the  right 
and  title  merely  of  the  actual  consignor,  who  alone  is  bound  by  it. 
Again:  the  owner  may  lose  the  right  of  recovering  his  goods 
against  purchasers,  by  exhibiting  to  the  world  a  third  person  as 
having  power  to  sell  and  dispose  of  them;  and  this,  not  only  by 
giving  a  direct  authority  to  him,  but  by  conferring  an  implied 
authority.     Such  an  authority  may  be  impliiBd  by  the  assent  to 
and  ratification  of  prior  similar  dealings,  so  as  to  hold  such  per- 
son out  to  those  with  whom  he  is  ii^  the  habit  of  trading,  as 
authorized  to  buy  or  sell.    It  may  be  inferred  from  the  nature 
oi  the  business  of  the  agent,  with  fit  accompanying  circum- 
stances.    '*  If  a  man,"  says  Bayley,  J.,  in  Pickering  v.  Bivck^  15 
East,  44,'  ''puts  goods  into  another's  custody,  whose  common 
business  it  is  to  sell,  he  confers  an  implied  authority  to  sell;" 
«nd  the  pause  was  decided  on  that  gipund.     But  this  implied 
Authority  must  arise  from  the  natural  and  obvious  interpretation 
of  facts,  according  to  the  habits  and  usages  of  business;  and  it 
never  applies  where  the  character  and  business  of  the  person  in 
possession  do  not  warrant  the  reasonable  presumption  of  his 
being  empowe^d  to  sell  property  of  that  kind.     If,  therefore, 
to  use  an  illustration  of  Lord  Chief  Justice  Ellenborough,  in  the 
case  just  cited,  a  x>erson  intrusts  his  watch  to  a  watchmaker  to 
be  repaired,  the  watchmaker  is  not  exhibited  to  the  world  as  an 
owner,  or  agent,  and  credit  is  not  given  as  such,  because  he  has 
possession  of  the  watch;  the  owner,  therefore,  would  not  be 
lx)und  by  his  sale.     When  these  exceptions  cease,  the  general 
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rule  Tesomes  its  sway;  and  the  law  is  therefore  clear^  that  an 
agent,  for  a  particular  purpose,  and  under  a  limited  power,  can 
not  bind  his  principal  if  he  exceed  his  power.  ''  Whoever  deals 
with  an  agent  constituted  for  a  special  purpose,  deals  at  his 
peril,  when  the  agent  passes  the  precise  limits  of  his  power:"  2 
Kent  Com.  691,  and  the  authorities  there  cited. 

Beyond  the  precise  exceptions  I  have  above  stated,  I  tliinic 
our  law  has  not  carried  the  protection  of  the  fair  vendee  against 
the  defrauded  or  unfortunate  owner.  It  protects  him  when  the 
owner's  misplaced  confidence  has  voluntarily  given  to  another 
the  apparent  right  of  property  or  of  sale.  But  if  the  owner  loses 
his  property,  or  is  robbed  of  it,  or  it  is  sold  or  pledged  without 
his  consent  by  one  who  has  only  a  temporary  right  to  its  use  by 
hiring,  or  otherwise,  or  a  qualified  possession  of  it  for  a  specific 
purpose,  as  for  transportation,  or  for  work  to  be  performed  on 
it,  the  owner  can  follow  and  reclaim  it  in  the  hands  of  any  per- 
son, however  innocent.  Among  the  numerous  cases  to  this 
effect,  I  will  cite  only  that  of  Howe  v.  Parker,  2  T.  R.  376,* 
which  I  select  not  only  on  account  of  the  strong  and  unhesitat- 
ing manner  of  the  decision,  but  because  it  was  pronounced  by 
the  very  judges  who,  in  the  case  of  Licldnirroic  v.  Mason,  had 
carried  the  protection  of  a  bona  fide  purchaser  under  a  bill  of 
lading  far  beyond  the  rigor  of  the  ancient  law.  There,  xJ&te 
had  been  pawned  by  a  widow  who  had  only  a  life  interest  in  it 
under  her  husband's  will,  of  which  fact  the  pawnee  had  no  notice. 
It  was  not  doubted  that  the  lien  for  the  moneys  advanced  on 
such  pledge  was  void  against  the  remainder-man,  after  the  wid- 
ow's death.  "Per  curiam:  This  point  is  clearly  settled,  and 
the  law  must  remain  as  it  is,  until  the  legislature  think  fit  to 
provide  that  the  possession  of  such  chattels  is  proof  of  owner- 
ship." 

In  order  to  decide  in  such  conflicts  between  the  claims  of 
equally  meritorious  sufferers  by  the  wrong  of  a  third  party,  public 
policy  must  draw  an  arbitrary  line  somewhere,  and  the  greatest 
merit  of  such  a  rule  must  be  its  certainty  and  uniformity. 

The  rule  of  our  law,  as  I  understand  it,  is  perfectly  consistent 
with  the  equity  between  the  parties,  as  far  as  such  equity  can 
apply;  and  it  serves  the  great  interests  of  commerce,  in  a  state  of 
such  extensive  foreign  and  domestic  trade  as  ours,  by  protecting 
the  property  of  the  stranger,  as  well  as  of  our  ovni  citizens,  against 
the  possible  frauds  of  carriers  by  sea,  or  by  internal  transporta- 
tion, whilst  it  throws  upon  the  resident  merchant  the  responsi'' 

1.  ffoare  v.  Pmrher. 
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bility  of  taking  care  ^th  whom  he  deals,  and  teaches  him  a 
lesson  of  wholesome  caution.    It  is  no  mean  proof  of  the  wisdom  of 
the  rule,  that  it  agrees  in  substance  with  the  provisions  of  the 
Napoleon  code.     The  code,  like  our  law,  holds  as  a  general  rule» 
that  the  sale  of  goods,  by  any  but  the  true  holder,  is  a  nullity; 
*  *  La  vpvifi,  de  la  chose  d'autrui  est  nuUe:"  Code  Civil,  HE. ,  art.  1599. 
It  confines  the  authoriiy  of  the  special  agent  or  mandataire  to 
the  strict  limits  of  his  power;  and  in  sales,  the  power  must  al- 
ways be  special  and  express:  Code  Civil,  art.  1989.     It  allows 
the  right  of  revendication  or  stoppage  in  transitu  against  the  in- 
solvent or  fraudident  purchaser  or  consignee;  but  that  right 
ceases,  as  with  us,  against  the  consignee,  when  the  goods  have 
been  fairly  sold  according  to  the  bills  of  lading;  *'  vendues  sans 
fraude  sur/aciures  et  connaissements:"  Code  de  Commerce,  liv. 
in. ,  art.  576, 577, 578.    The  Scotch  law,  as  I  gather  from  BeU'e 
Commentaries,  lays  down  a  different  rule,  that  "  a  purchaser^ 
in  the  course  of  trade,  should  be  protected  in  the  purchase  of 
goods  from  any  one  who  has  them  in  lawful  possession."    This 
agrees  with  the  doctrine  of  our  superior  court,  and  might  be  a 
safe  enough  rule,  if  generally  adopted  and  understood.     But  it 
is  not  the  rule  of  our  own  law,  which  is  perhaps  quite  as  wise, 
as  well  as  certainly  founded  on  a  much  larger  and  wider  com- 
mercial experience. 

Let  us  apply  these  conclusions  to  the  present  case.  Collins, 
the  person  whose  sale  it  is  asserted  must  divest  the  original 
owner  of  his  rights  in  favor  of  the  bona  fide  purchaser,  stands, 
it  is  said  by  the  superior  court,  in  a  double  relation  of  '^  a  mas- 
ter, who  is  at  the  same  time  the  consignee  of  the  goods,  and 
who  himself  filled  the  character  of  shipper,  and  has  therefore 
an  undoubted  power  to  sell,  and  his  bona  fide  transfer  will  be 
effectual  to  purchasers  against  any  secret  trust  for  others  with 
which  his  apparent  title  might  be  affected."  Had  the  lead  been 
consigned  to  Collins  from  the  intermediate  port,  by  the  owner 
or  his  agent,  this  woidd  be  true.  But  it  is  shipped  by  Myers, 
of  whom  neither  the  owner,  nor  any  one  with  full  power  to 
represent  him  in  this  matter,  had  any  knowledge  as  an  agent, 
and  under  whose  care  the  vessel  and  cargo  were  placed  by  Col- 
lins, BO  that  he  appeared  only  as  his  representative,  and  thus  he 
styles  himself  in  the  bill  of  lading.  The  plaintiff  below  comes 
in  no  wise  within  the  rule  I  have  stated.  He  has  neither  given 
to  Collins  documentary  and  mercantile  evidence  of  property  in 
a  bill  of  lading  from  himself  or  his  own  agent  with  competent 
power,  nor  the  evidence  cuRtomary  in  business,   such  as  to 
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hold  him  out  as  an  agent  authorized  to  change  the  title  of  IqB 
property  in  his  goods.  The  assumed  authority  of  shipping 
goods  in  his  own  name  and  to  his  own  order,  at  Norfolk,  and 
the  documentary  evidence  of  it  in  the  biU  of  lading,  can  hare 
no  more  effect  as  to  the  title  of  the  property,  than  if  he  had 
forged  such  a  biU  of  lading  at  New  Orleans. 

Neither  does  the  selection  of  a  ship  and  its  master  rest  in  the 
master  any  implied  authority  to  sell  the  ship,  or  any  part  of  her 
cargo.  His  business  is  to  cany  the  goods,  and  no  more,  with 
some  other  dearly-defined  and  very  limited  powers,  to  be  exer- 
cised only  in  cases  of  absolute  necessity.  He  stands  in  the  samo 
legal  relation  to  his  cargo  with  the  watchmaker,  in  the  case  sup- 
posed by  Lord  Ellenborough,  who  has  in  his  hands  a  watch  to 
be  repaired.  He  is  not  exhibited  to  the  world  as  the  owner,  or 
agent  for  selling:  and  if  he  does  sell  it,  the  sale  is  void  against 
the  true  proprietor.  The  law  of  shipping  is  well  known  to  the 
commercial  worlds  to  declare  that  the  master  has  no  authority  to 
sell  the  cargo,  or  any  part  of  it,  unless  under  circumstances  of 
pressing  necessity  abroad;  and  of  that  absolute  necessity  the 
burden  of  proof  rests  on  the  purchaser,  and  the  presumption  is 
against  it.  As  Judge  Bayley  states  the  law,  3  Bam.  &  Cress. 
196:'  '^  The  captain  has  no  right  to  act  as  agent  for  the  owner 
of  goods,  unless  in  absolute  necessity.  The  purchaser  obtains 
no  property  by  the  act  of  his  professing  to  sell."  And  this  was 
held  where  the  master  acted  in  perfect  good  faith.  How  much 
stronger  is  the  case  of  a  probable  fraud!  Thus  again,  in  Free- 
man T.  East  India  Co.,  5  Id.  619,'  Abbott,  C.  J.,  says:  '^  A  sale 
of  a  caigo,  or  any  part  of  it,  by  the  master,  can  confer  no  title, 
unless  there  was  an  absolute  necessity;"  and  the  reason  of  the 
role  is  thus  assigned  by  Judge  Best  in  the  same  case:  "A  car- 
rier by  sea  and  by  land  stands  in  the  same  relation  to  the  owner 
of  goods  to  be  carried.  Their  duty  is  to  cany  the  goods,  and 
the  authority  only  such  as  is  necessary.  The  purchaser,  know- 
ing that  necessity  alone  can  justify  the  sale,  and  give  him  a 
title  to  what  he  buys,  will  assure  himself  that  there  is  a  real 
necessity  for  the  sale  before  he  makes  the  purchase;  and  caution 
on  his  part  will  prevent  what  has  frequently  happened,  the 
fraudulent  sale  of  ships  and  cargoes  in  foreign  ports."  Such, 
then,  being  the  well-settled  and  generally  known  law,  the  selec- 
tion of  a  master  or  any  other  carrier,  by  sea  or  land,  does  noth- 
ing to  exhibit  such  a  carrier  to  the  world  as  having  the  power  of 
disposing  of  the  goods  he  carries.     The  owner  does  nothing  to 

1.  MarriM  v.  li6bin$on.  2.  6  Bam.  &  Aid.  617. 
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enable  him  to  commit  a  fraud  on  third  persons.  He  gives 
merely  a  qualified  possession,  and  if  that  is  turned  into  an  as- 
sumed right  of  ownership,  it  is  tortious  conversion,  and  will 
not  divest  the  owner's  title. 

It  is  true  that  the  rule  will  sometimes,  as  was  uzged  by  Chief 
Justice  Joues,  "  involve  purchasers  in  great  perils;"  but  that 
peril  can  scarcely  be  called  '' imreasonable,"  since  there  is  a 
reason  of  public  policy  of  at  least  equal  weight  to  counterbal- 
ance this  inconvenience.  It  is  the  same  which  is  the  ground 
of  the  absolute  prohibition  to  a  master  or  carrier  to  sell  the  goods 
be  transports,  except  under  insurmountable  necessity;  it  is  to 
prevent,  in  the  language  of  the  court  in  the  case  just  quoted,  5 
Bam.  &  Cress.  620,^  ''fraudulent  sales  of  ships  and  cargoes  in 
foreign  ports."  Now  the  fraudulent  consignment  or  change  of 
the  apparent  evidence  of  property  for  the  purpose  of  selling  else- 
where, is  but  another  form  of  the  same  evil.  I  may  add  that 
this  same  rule,  however  rigid  and  occasionally  hard  in  its  opera- 
tions, is  no  small  safeguard  to  the  protection  of  the  owner's 
rights  in  goods  and  other  property,  in  active  commerce  necessa- 
rily placed  under  the  temporary  control,  and  in  the  legal  though 
qualified  possession  of  agents,  sailors,  carriers,  boatmen,  ser- 
vants, and  clerks,  as  well  as  of  those  who  may  have  them  stored 
for  safe  keeping,  and  their  clerks,  porters,  and  servants. 

On  the  otiier  question,  as  to  the  right  of  the  defendants  below 
to  stand  in  the  place  of  their  vendor,  and  to  be  protected  to  tin. 
extent  of  the  charges  on  the  lead  for  freight,  as  claimed  by  Col- 
lins, I  need  say  but  little.  The  right  of  lien  in  such  circimi- 
stances  (if  any  right  exist  here)  depends  upon  actual  possession 
by  the  factor,  or  carrier,  or  his  immediate  agent.  When  the 
goods  are  sold  and  delivered  to  a  third  person,  the  lien,  as  such, 
expires  with  the  possession.  This  is  the  distinction  between  the 
present  case  and  the  former  suit  against  Coffin  &  Cartwright, 
who  were  immediate  agents  or  bailees  bi  Collins. 

The  two  courts  below  have  agreed  in  deciding  against  the  va- 
lidity of  the  objections  to  the  evidence  raised  on  the  trial  of  the 
cause,  and  I  have  nothing  to  add  to  the  reasons  they  assign;  to 
all  which  I  fully  assent.  The  importance  of  the  principles  and 
rules  not  only  of  decision  but  of  active  business  involved  in  this 
cause,  especially  in  relation  to  that  vast  and  busy  community 
which  I  immediately  represent  in  this  body,  has  led  me  to  ex- 
amine this  whole  head  of  law  with  an  interest  and  at  a  length 
wholly  disproportioned  to  the  amount  of  value  in  controversy. 

1.  5  Barn,  and  Aid.  617. 
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If  the  views  I  have  been  able  to  present  shall  in  any  way,  di- 
rectly or  indirectly,  tend  to  settle  tiie  law  on  this  head,  or  make 
it  more  clearly  and  correctly  understood,  the  study  I  have  given 
the  subject  will  have  been  well  bestowed. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court,  re- 
versing that  of  the  superior  court  of  New  York,  be  afiirmed. 

Judgment  unanimously  affirmed. 


Honest  Purchaser  under  a  defective  title  can  not  hold  against  the 
owner:  Ash  v.  Putnam,  1  Hill,  306;  Hobinaon  v.  Dtmduj,  3  Barb.  30;  Cobbr, 
Dow8,  9  Id.  243;  S.  C,  10  N.  Y.  339;  Linnen  v.  Cruger,  40  Barb.  365;  Cald- 
well V.  Bartieity  3  Duer,  352;  Flortnee  Sewing  Machine  Co.  v.  Warford,  1  Sw. 
449;  Boyce  v.  Brochoay,  31  N.  Y.  493;  Rawles  v.  Deahler,  28  How.  69.  For 
generally  an  owner  can  not  be  deprived  of  his  goods  unless  by  his  own  act;  Van 
Namee  v.  Bank  of  Troy,  8  Barb.  315;  S.  C,  5  How.  164;  Blossom  v.  Chamr 
pion,  37  Barb.  563;  Ballard  v.  BurgeU,  47  Id.  651;  Spaulding  v.  BrewsUr,  50 
Id.  144;  Wilson  v.  Nason,  4  Bosw.  168;  Anderson  t.  Nicholas,  5  Id.  130; 
Hoffman  v.  Carow,  22  Wend.  318;  Brower  v.  Peabody,  2  Abb.  218;  S.  C,  11 
How.  496;  Piser  v.  Steams,  1  Hill,  88;  Weaver  v.  Burden,  3  Lans.  340;  Bnt- 
sea  V.  Lederer,  3  N.  Y.  S.  0.  675;  S.  C.  1  Hun,  279;  Roberts  v.  DUIoh,  3 
Daly,  52.  But  if  the  owner  of  goods  furnished  another  with  primaj'acie  en- 
dence  of  a  power  of  disposal,  he  will  be  bound  by  the  latter*s  sale  to  a  Itonafide 
purchaser:  Shearer  v.  Barrett,  Hill  k  D.  72;  Dows  v.  Oreene,  16  Barb.  78; 
McNeUl  V.  Tenth  Nat,  Bank,  46  N.  Y.  329;  Devlin  v.  Pike,  5  Daly.  103; 
Moore  v.  Muller,  6  Lans.  402.  In  Steelyards  v.  Singer,  2  Hill,  98,  a  sewing- 
machine,  held  on  the  terms  that  it  should  become  the  property  of  the  par- 
chaser  only  upon  full  payment  of  the  purchase  price,  was  sold  to  a  bonajide 
purchaser.  The  court  held  that  he  had  perfect  title,  upon  the  ground  that 
the  indicia  of  ownership  were  sufficient  to  have  warranted  the  purchaseu 
This  case,  with  the  others  proTiously  cited,  relied  upon  the  principal  case. 
But  the  last  named  case  does  not  seem  to  accord  with  Neidig  v.  Eifior,  18 
Abb.  353. 

Where  goods  are  obtained  by  a  fraud  that  amounts  to  a  felony,  the  vendor 
may  retake  the  goods  even  from  a  bona  fide  purchaser:  Robinson  v.  Danchy, 
3  Barb.  30;  Stephens  v.  Board  of  Education,  6  N.  Y.  S.  O.  (T.  &  0. )  150.  But  in 
general  the  title  of  the  bona  fide  purchaser  from  a  fraudulent  vendee  is  para- 
mount  to.that  of  the  original  owner:  Dows  v.  Rush,  28  Barb.  184;  Stevens  v. 
Hyde,  32  Id.  177;  Lacker  v.  Rhoades,  45  Id.  601;  Craig  v.  Marsh,  2  Daly.  63; 
Rei'mer  v.  Nagle,  1  E.  D.  Sm.  238;  Pringle  v.  PltiUips,  5  Sandf.  173;  Dows  v. 
Greene,  24  N.  Y.  644;  Manu/acturersi'  etc  Bank  t^f  Buffalo  v.  NaL  Bank  qf 
Buffalo,  2  N,  Y.  S.  C.  403. 

Bill  of  Lading  will  not  Protect  the  Consionee  who  has  made  ad- 
vances upon  its  faith,  if  the  goods  shipped  were  not  those  of  the  consignor, 
and  were  not  shipped  with  the  consent  of  the  true  owner:  Bassett  v.  Spffford, 
2  Daly,  436;  Hazard  v.  Fishe,  18  Han,  281;  FirH  Nat,  Bank  of  Toledo  v. 
Sluno,  61  N.  Y.  297;  Blossom  v.  Champion,  37  Barb.  563;  Covell  v.  HW,  6  N. 
Y.  380.  But  the  factor's  act  which  provides  that  a  consignor  shall  be  deemed 
the  true  owner,  so  far  as  is  necessary  to  protect  the  consignee  in  his  ail* 
vances,  will  protect  the  consignee  who  has  made  advances  upon  goods,  which 
were  delivered  to  the  consignor  under  a  sale,  Which  was  conditioneil  to  tb« 
effect  that  the  title  should  remain  in  the  vendor  until  the  full  purch^tse  priot 
was  paid:  Ba;teH  v.  CuuiuHtjham,  '2  Hun,  26. 
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C0K8IOKKB  WHO  18  IX  Possession  of  Bills  of  Lading  will  be  presumed 
the  owner,  bnt  the  presumption  will  not  be  indulged  in  if  the  consignor  re- 
tain possession  of  the  bills:  HaiUerman  v.  Boch,  1  Daly,  969. 

Tboykb  mat  be  Brought  notwithstanding  that  a  lien  exists  upon  prop- 
erty, if  an  absolute  unqualified  refusal  to  deliver  the  goods  has  been  made  to 
a  demand  of  the  true  owner:  Doios  v.  Moreioood,  10  Barb.  187;  Long  Island 
Brewery  Co.  v.  FUzpairicky  18  Hun,  392.  And  where  a  factor  pledges  goods, 
an  action  of  trover  may  at  once  be  brought  against  his  pledgee,  notwithstand- 
ing the  factor's  lien:  WeUtherv.  Wetmore,  1  E.  D.  Sm.  611.  Such  lien  in 
these  cases  can  only  be  shown  in  mitigation  of  damages:  Keuigen  v.  Parksy 
2  Sandf .  66. 

The  principal  case  is  cited  likewise  in  Mechanics*  Bank  v.  New  York  ds  N, 
H.  R.  B.  Co.,  13  N.  Y.  601;  S.  C,  4  Dner,  559. 

The  cases  in  which  an  owner  may  acquire  title  without  the  concurrence  of 
the  tme  owner  are  reviewed  in  the  note  to  WilUama  v.  Merlty  25  Am.  Deo. 
605. 


S.  AND  M.  Allen  v.  Sutdam  and  Boyd. 

[90  Wbmdsll,  321. 1 

DaAWxas  and  Indobskbs  of  Bill  Payable  at  Sight  abb  Relkasbb  from 
liability  by  unreasonable  delay  in  presenting  it  for  acceptance  or  pay- 
ment. 

AOBNT  IirrRUSTSD,  FOB  COLUSCmON,  WITH  A  DbAFT  OB  BiLL  PAYABLE  ON  A 

Partigulab  Day  Ib  liable  for  any  unnecessary  delay  in  presenting  it  for 
acceptance,  although  it  may  not  be  yet  due. 

Damaqis  Beoovebable  ot  an  Aobnt  for  Failing  to  Pbxsknt  a  Bill  oe 
Check  fob  Acceptance  or  payment,  do  not  extend  beyond  the  actual 
loss  occasioned  by  such  failure.  If  none  of  the  parties  were  released 
from  liability  by  the  neglect  of  the  agent,  nominal  damages  only  are  re- 
coverable from  him. 

To  Rbooveb  of  an  Agent  the  Whole  Amount  of  a  bill  or  draft,  because  of 
lus  neglect  to  present  it  for  acceptance  or  payment,  the  plaintiff  should 
at  least  prove  a  state  of  facts  from  which  it  appears  probable  that  such 
neglect  had  caused  damage  to  such  amount. 

Damages  to  the  Amount  of  the  Bill  OBDBAFTare,  prima  facie,  recoverable 
if  the  neglect  of  the  agent  to  present  it  for  payment  or  acceptance  has 
discharged  a  drawer  or  indorser  who  was  apparently  able  to  pay  it,  unless 
he  is  able  to  show,  notwithstanding,  that  the  whole  amount  of  the  bill 
has  not  been  lost  by  such  negligence. 

Case  by  Suydam  &  Boyd  against  S.  &  M.  Allen,  for  negligence 
in  not  presenting  for  acceptance  a  draft  dated  July  21, 1833, 
drawn  at  New  York  by  John  Eastabrook  on  "W.  W.  &  J.  E. 
Eastabrook,  of  Concord,  N.  H.,  in  favor  of  plaintiffs,  payable 
two  months  after  date.  Plaintiffs  received  the  draft  August  16, 
1833,  and  the  same  day,  placed  in  the  hands  of  defendants,  for 
collection.  They  kept  it  until  September  2,  when  they  sent  it 
to  the  cashier  of  a  bank  in  Concord,  who  received  it  on  the  sixth 
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of  the  same  month.  On  the  seyenth  he  called  on  the  draweiB, 
and  asked  whether  they  were  ready  to  accept.  They  answered 
that  they  were  not,  and  would  not  accept  without  instniciions 
from  the  drawer,  from  whom  they  expected  to  hear  soon.  He 
called  again  on  the  tenth.  The  drawees  then  notified  him  that 
they  had  been  instructed  by  the  drawers  not  to  accept.  The 
draft  was  at  once  protested  for  non-acceptance,  and  sent  back  to 
defendants,  who  received  it  on  the  sixteenth.  They  sent  it  to 
plaintiffs  and  demanded  a  receipt  for  the  draft.  The  plaintifiBi 
declined  to  accept  the  draft,  and  on  the  nineteenth  notified  de- 
fendants that  they  would  be  held  responsible  for  any  neglect  on 
their  part.  October  9, 1833,  the  drawer  died  insolvent  When 
he  drew  the  draft  he  had  some  money,  how  much  did  not  ap- 
pear, in  the  hands  of  the  drawees.  He  had  no  funds  with  them 
when  the  demand  for  acceptance  was  made.  The  drawees  testi- 
fied that  the  delay  in  demanding  acceptance  was  immaterial; 
that  they  never  accepted  unless  first  instructed  to  do  so  by  the 
drawer.  After  August  16, 1833,  drafts  of  John  Eastabrook  on 
the  same  drawees,  to  the  amount  of  two  thousand  dollars,  were 
accepted  and  paid  or  secured.  He  was  in  business  in  New  York, 
as  a  merchant,  until  the  date  of  his  death;  but  on  July  24, 1833, 
he  was  unable  to  pay  plaintiff  a  note  for  six  hundred  and  six 
dollars  and  seventy-seven  cents,  and  it  remained  unpaid,  until 
taken  up  by  the  draft  in  suit  here.  The  jury  was  charged 
tluit,  for  not  transmitting  the  draft  for  acceptance  with  all 
reasonable  diligence,  the  defendants  were  liable  for  any  dam- 
ages sustained  by  plaintiffs;  and  that  as  court  and  jury  had  no 
knowledge  what  such  damages  were,  save  from  the  amount  of 
the  draft,  damages  should  be  found  in  that  amount.  Yerdict 
and  judgment  accordingly.    Defendant  sued  out  a  writ  of  error. 

Oray  and  Foot^  for  the  plaintiflh  in  error. 

2>.  Lordy  jun. ,  contra. 

Walwobth,  Chancellor.  Two  questions  of  importance  to  the 
commercial  community  are  presented  for  our  consideration  and 
decision  in  this  cause:  1.  Whether  an  agent  or  broker  who  re- 
ceives for  collection  a  draft  or  bill  of  exchange  payable  at  a  par- 
ticular day,  or  a  certain  number  of  days  after  its  date,  is  under 
any  obligation  to  present  the  same  to  the  drawee  for  acceptance 
immediately,  and  before  the  time  when  the  draft  is  due  and  pay- 
able? And  2.  If  he  is,  whether  the  person  who  has  given  him 
such  draft  or  bill  for  collection,  can,  in  case  of  his  neglect  to 
present  the  same  before  the  day  of  payment,  recover  the  whoU 
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amonnt  due  thexeon,  mih  interest;  although  the  owner  has  not 
in  fact  sustained  damage  to  that  extent,  by  the  neglect  of  his 
broker  or  agent  to  present  the  bill  for  acceptance  without  any 
nnnecessaxy  delay? 

A  bill  payable  at  sight  or  a  certain  number  of  days  after  sight, 
must  be  presented  for  acceptance  and  payment,  or  for  accept- 
ance only,  without  unreasonable  delay,  or  the  drawer  and  in- 
dorsers  will  be  discharged,  for  they  have  an  interest  in  haying  the 
bill  accepted  immediately,  in  order  to  shorten  the  time  of  pay- 
ment, and  thus  to  put  a  limit  to  the  period  of  their  liability;  and 
also  to  enable  them  to  protect  themselves  by  other  means,  before 
it  is  too  late,  if  the  bill  is  not  accepted  and  paid  within  the  time 
originally  contemplated  by  them.  But  in  relation  to  a  bill  pay- 
able at  a  day  certain,  as  at  a  fixed  time  after  its  date,  it  is  per- 
fectly well  settled,  not  only  in  this  country  and  in  England,  but 
also  in  Scotland  and  in  France,  that  the  drawer  or  indorser  of 
the  bill  is  not  discharged  by  the  neglect  of  the  holder  to  present 
the  same  for  acceptance  immediately,  or  until  the  time  when  it 
becomes  due  and  payable.  If,  however,  such  a  bill  is  actually 
presented  for  acceptance,  and  is  dishonored  before  it  becomes 
due,  notice  of  such  dishonor  must  be  given  to  the  drawer  or  in- 
dorser without  delay,  or  he  will  be  discharged:  3  Kent  Com.,  2d. 
ed.  82;  Txnmtd&y  v.  SumraU,  2  Pet.  (TJ.,S.)  170;  GoodaU  v.  Dol- 
ley,  1  Tenn.  712;*  Bayl.  on  Bills,  212;  Glen,  109;  Byles,  102; 
Evans,  80;  Muir,  22;  2  Pardessus,  No.  358,  p.  417,  2d.  Paris  ed. 
All  the  writers  agree,  however,  that  the  owner  of  the  bill  has  an 
interest  in  having  it  presented  for  acceptance  without  delay, 
although  such  presentment  is  not  necessary  in  the  case  of  a  bill 
payable  on  a  day  certain,  to  enable  him  to  retain  his  claim 
against  the  drawer  or  indorser  of  such  bill;  and  that  if  the 
agent  who  has  been  intrusted  with  the  bill  for  the  purpose  of 
getting  it  accepted  and  paid,  or  accepted  only,  neglects  to  com- 
ply with  the  direction  of  the  owner,  to  get  the  bill  accepted 
without  any  unnecessary  delay,  he  will  be  liable  to  the  owner  for 
the  damage  which  the  latter  has  sustained  by  such  negligence. 

Pardessus  says,  that  the  right  to  require  an  acceptance  in  such 

a  case  is  one  which  the  holder  of  the  bill  may  use  or  not,  as  he 

thinks  proper,  but  that  it  is  certainly  an  advantage  to  him  to 

demand  such  acceptance;  for  if  the  drawer  is  in  credit,  the 

drawee  will  probably  accept,  and  the  holder  will  thus  obtain  an 

additional  security  for  his  debt;  whereas,  if  he  delays  to  present 

the  bill  for  aoceptanoe  until  it  becomes  due,  and  the  drawer  fails 

_____ 
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in  the  mean  time,  the  drawee  may  then  refuse  to  accept;  and  he 
might  have  added,  for  such  is  the  rule  of  the  French  law  on  the 
subject,  that  if  the  bill  was  protested  for  non-acceptance  befon) 
it  became  due,  the  holder  would  then  have  been  entitled  to  de- 
mand, both  of  the  drawer  and  of  the  indorsers,  security  for  the 
payment  of  the  bill  when  it  should  become  due,  or  for  reim- 
bursement, with  the  expenses  of  protest  and  re-ezchange.  Par- 
dessus  also  says,  that  the  bearer  of  the  bill  may  hold  it  as  a  mere 
agent,  to  do  what  is  necessaiy  for  the  interest  of  his  principal; 
in  which  case  he  ought  to  act  according  to  the  express  or  im- 
plied duties  which  are  derived  from  his  relation  to  such  princi- 
pal; and  among  the  duties  which  his  situation  imposes  upon  the 
agent,  is  that  of  presenting  the  bill  for  acceptance  whenever  the 
law  or  prudence  imposes  such  an  obligation  upon  him:  2  Pard. 
No.  358,  p.  417,  420;  No.  583,  p.  669.  It  was  upon  this  ground 
that  the  case  of  l^he  Bank  of  Scotland  v.  Hamilton^  referred  to  in 
a  note  to  Bell's  Commentaries  and  also  in  Chitty  on  Bills,  was 
decided.  And  Glen,  who  also  has  a  brief  note  of  that  case, 
states  as  exceptions  to  the  rule,  that  it  is  not  necessaiy  to  pre- 
sent a  bill,  payable  at  a  time  certain,  for  acceptance,  before  it 
becomes  due;  the  case  of  a  direction  to  the  payee  or  holder  of 
the  bill  to  present  it  immediately;  and  the  case  of  a  bill  sent  to 
an  agent  for  negotiation:  Glen  on  Bills,  109. 

The  council  for  the  plaintiffs  in  error,  however,  attempted  to 
take  the  case  out  of  this  last  exception  to  the  general  rule,  on  the 
ground  that  these  agents  only  received  the  bill  for  collection,  and 
that  they  received  no  instructions  to  present  it  for  acceptance 
before  it  became  due.  I  infer,  however,  from  the  note  of  the 
case  of  The  Bank  of  Scotland  v.  HamiUony  as  given  by  Glen,  that 
the  present  case  can  not  be  distinguished  from  that  in  this  re- 
spect. For  it  there  appears  that  the  biU  then  in  question  was 
finally  presented  for  acceptance  on  the  evening  of  the  fourth  day 
from  its  date,  after  the  drawer  had  failed,  and  then  only  in  con- 
sequence of  a  letter  from  Dunlop,  who  had  sent  the  bill  to  the 
agents  in  Glasgow  three  days  before.  From  that  statement  of 
the  case,  I  think  we  may  fairly  presume  there  were  no  special 
directions  to  the  agents  to  present  the  bill  for  acceptance  when 
it  was  originally  sent  to  them  for  collection,  eq)ecially  as  it  had 
but  four  days  to  run  when  it  was  originally  discounted  bj 
Dunlop. 

On  this  subject,  Pothier  says,  in  regard  to  the  indorsement  of 
a  bill  by  the  owner  thereof  to  another,  as  a  mere  agent  to  reoeife 
the  amount  due  thereon  for  the  indorser  and  as  his  'prouyi  "  TbA 


Dec  1838.]  Allen  v.  Suydam.  669 

contract  which  such  an  indorBementimpHes,  and  which  it  makes 
between  the  indorser  and  the  x>er8on  to  .whom  he  makes  his 
order,  ds  a  contract  of  agency,  and  creates  the  ordinary  obliga- 
tions of  an  agent;  and  consequently,  he  to  whom  the  order  is 
g^yen  is  liable  in  the  character  of  an  agent,  as  regards  his  in- 
dorser, the  owner  of  the  bill,  to  obtain  acceptance  if  it  has  not 
already  been  accepted,  and  to  go  when  the  bill  becomes  due  to 
receive  payment  thereof,  and  remit  him  the  amount;  and  also, 
in  default  of  acceptance  or  of  payment,  to  make  the  protests,  etc. , 
which  are  necessary  in  such  cases,  and  the  indorser  on  his  part 
is  bound  to  make  good  the  whole  of  the  expenses  which  have  been 
incurred  therefor  by  the  indorsee:"    Poth.  Traite  Du  Cont.  De 
Change,  c.  4,  No.  82.     Again:  *'  The  bearer  of  the  bill,  where 
he  is  merely  the  agent  of  the  owner,  ought  to  present  it  as  soon 
as  possible  to  the  drawee  to  have  it  accepted.    It  is  very  impor- 
tant to  have  it  accepted,  as  it  is  only  by  accepting  it  that  the 
draw^  becomes  bound  to  pay  it.     Without  such  acceptance,  the 
owner  of  the  bill  has  for  his  debtor  only  the  drawer  of  the  bill, 
to  whom  he  has  paid  its  value.     Therefore  if  the  drawer  should 
happen  to  fail,  the  bearer  of  the  bill  who  had  neglected  to  pre- 
sent it  for  acceptance  would  be  liable  to  damages,  if  it  was  his 
fault,  in  favor  of  the  owner  of  the  bill  for  whom  he  was  agent:*' 
Id. ,  No.  128.     The  principles  thus  laid  down  by  Pothier  are  rec- 
ognized by  Beawes  and  Paley  as  sound  and  correct,  in  relation 
to  the  duties  and  liabilities  of  agents  who  are  employed  in  nego- 
tiating or  collecting  bills  of  exchange;  and  I  can  see  no  good 
reason  why  they  should  not  be  applied  to  the  case  now  under 
consideration.     If  the  receiving  a  bill  by  an  agent,  to  collect, 
implies  an  obligation  on  his  part  to  take  the  necessary  steps  to 
charge  the  drawer  and  indorsers  by  protest  and  notices,  in  case 
it  is  not  accepted  and  paid  by  the  drawee,  I  do  not  see  why  due 
diligence  on  the  part  of  the  agent,  in  procuring  the  acceptance 
of  the  drawee  without  delay,  when  it  may  be  necessary  or  bene- 
ficial to  the  interests  of  the  principal,  shoidd  not  also  be  implied, 
as  it  is  the  duiy  of  a  faithful  agent  to  do  for  his  principal,  what- 
ever the  principal  himself  would  probably  have  done,  if  he  was 
a  discreet  andprudent  man.     Even  where  the  principal  is  habitu- 
ally n^ligent  in  attending  to  his  own  interests,  it  forms  no  ex- 
cuse for  similar  negligence  on  the  part  of  his  agent.    The  fact, 
therefore,  that  the  bill  in  this  case  was  not  put  into  the  hands 
of  the  ageiiiB  for  collection  until  some  time  after  it  bore  date, 
was  no  legal  excuse  for  their  negligence  in  not  sending  it  on  for 
acceptance  and  payment  without  unnecessary  delay.     For  these 
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reasons,  I  agree  with  the  court  below,  that  the  Aliens  were 
legally  liable  to  the  owners  of  this  biU  for  the  damages,  if  anv, 
which  the  latter  sustained  by  the  non-presentment  of  the  bill  to 
the  drawee  for  acceptance  previous  to  the  time  it  became  due. 

In  relation  to  the  amount  of  damages,  however,  I  think  the 
charge  of  the  judge  who  tried  the  cause  was  clearly  wrong;  and 
that  it  has  unquestionably  produced  great  injustice  in  this  case. 
As  we  have  before  seen,  the  relation  between  the  drawer  or  in- 
dorser  of  the  bill  and  the  person  to  whom  it  is  transferred  for 
the  mere  purpose  of  negotiation  or  collection,  is  not  the  relation 
of  indorser  and  indorsee,  so  as  to  throw  the  loss  of  the  whole 
amount  of  the  biU  upon  the  latter,  if  he  neglects  to  present  the 
same  for  acceptance  and  payment  in  time,  or  to  give  notice  of  its 
dishonor  to  the  indorser,  as  required  by  law.  Nor  will  the  pay- 
ment of  the  damages  by  the  agent,  have  the  effect  to  subrogate 
him  to  all  the  rights  and  remedies  of  the  person  from  whom  he 
received  the  bill,  as  against  other  parties  who  may  be  liab^  for 
the  payment  thereof;  but  it  is  a  mere  contract  of  agency,  which 
leaves  the  indorser  to  all  his  rights  and  remedies  for  the  recov- 
ery of  his  debt  as  against  other  parties,  and  only  renders  the  in- 
dorsee liable  as  agent  for  the  actual  or  probable  damages  which 
his  principal  has  sustained  in  consequence  of  the  negligence  of 
such  agent.  This  principle  was  distinctly  recognized  by  the 
court  of  king's  bench  in  England,  in  the  case  of  Van  Wart  t. 
Woolley,  5  Dow.  &  By.  374,  where  the  plaintiff  had  not  lost  his 
remedy  against  the  drawers  of  the  bill,  or  the  persons  from 
whom  he  received  it,  by  reason  of  the  neglect  of  the  agents  to 
present  it  for  acceptance  in  due  time;  the  drawers  of  the  bill  in 
that  case  having  drawn  without  authorify  when  they  had  no 
funds  in  the  hands  of  the  drawees,  and  Irving  &  Co.,  who  had 
sent  the  bill  to  the  plaintiffs  in  payment,  not  standing  in  the  sit- 
uation of  indorsers  of  the  bill,  as  their  names  did  not  appear 
upon  it.  In  that  case,  however,  if  there  had  been  any  evidence 
to  warrant  the  belief,  that  the  bill  would  have  been  accepted  if 
an  immediate  acceptance  or  rejection  of  the  bill  by  the  drawees 
had  been  insisted  on,  according  to  the  decision  in  the  case  oi 
The  Bank  of  Scotland  v.  EamiUon,  the  loss  which  had  arisen 
from  the  neglect  of  the  defendant  in  not  pressing  for  an  accept- 
ance, or  in  not  giving  due  notice  of  the  dishonor  of  the  bill  im- 
mediately, if  it  could  then  probably  have  been  collected  from 
the  drawees,  should  have  fallen  upon  WooUey  &  Co.  instead  of 
Irving  &  Co.,  who  had  remitted  the  same  to  Van  Wart;  and  the 
plaintiff  would  then  have  beeta  permitted  to  recover  whatever 
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damages  had  been  sustained  by  such  negligence,  for  the  benefit 
of  Irving  &  Co.  In  that  respect,  Irving  &  Co.  stood  in  the 
same  rehitive  situation  to  Van  Wart,  as  Dunlop  did  to  the  Bank 
of  Scotland,  in  the  case  before  referred  to;  and  Woolley  &  Co. 
occupied  the  situation  of  Hamilton  &  Co.,  who  were  held  liable 
in  that  case,  in  exoneration  of  Dunlop's  liability.  The  only  dif- 
ference in  principle  which  I  can  see  between  the  two  cases  is, 
that  in  the  Scotch  case  it  was  evident  that  the  bill  would  proba- 
bly have  been  accepted  and  saved,  if  it  had  been  presented  for 
acceptance  on  Saturday,  when  it  was  received  by  the  agent  in 
Glasgow,  instead  of  being  kept  back  until  Tuesday  evening, 
when  news  of  the  drawer's  failure  had  reached  that  place;  and 
therefore,  to  exonerate  Dimlop,  who  remitted  the  bill,  the  agents 
in  Glasgow  were  very  properly  charged  with  the  amount  of  the 
bill,  the  whole  of  which  had  been  lost  through  their  negligence, 
except  the  small  amount  of  dividend  which  the  bank  would  be 
entitled  to  out  of  the  drawer's  estate  under  the  commission  of 
bankruptcy  against  him;  whereas  in  the  case  of  Van  Wart  v^ 
WooUey  there  was  no  reason  to  believe  that  the  bill  would  have* 
been  accepted  if  the  agent  had  insisted  upon  an  answer  immedi-- 
ately,  and  there  was  as  little  probability  that  anything  would 
have  been  obtained  from  the  drawers,  if  Van  Wart  or  Irving  S^ 
Co.  had  received  notice  of  the  dishonor  of  the  bill  immediately 
after  it  was  received  by  the  agent  in  London.  In  the  latter  case, 
therefore,  the  damage  which  either  Van  Wart  or  those  who  had 
transmitted  him  the  bill  in  payment  had  sustained,  was  merely 
nominal.  Besides,  the  supreme  court  of  this  state  having  de- 
cided, that  neither  the  drawers  nor  Irving  &  Co.  were  discharged 
from  their  liability  to  the  plaintiff  by  this  neglect  of  his  agent, 
neither  of  them  in  fact  having  been  injured  by  such  neglect,  the 
plantiff  upon  the  second  trial  was  of  course  only  held  to  be 
entitled  to  such  damages  as  he  had  sustained,  and  which  were 
nominal  only. 

If  the  rule  laid  down  by  the  judge  who  tried  the  present  case 
was  correct,  that  the  principal  was  entitled  to  recover  the  whole 
amount  of  the  bill  and  interest,  because  there  was  no  other  evi- 
dence to  enable  the  jury  to  discover  what  the  damage  was,  then 
the  plaintiff  in  the  case  of  Van  Wart  v.  Woolley,  should  have  been 
permitted  to  return  his  verdict  upon  the  first  trial;  as  it  did  not 
then  appear  whether  he  could  actually  succeed  in  collecting  the 
money,  either  from  the  drawers  of  the  bill  or  from  Irving  &  Co. ; 
neither  did  it  then  appear  whether  by  the  laws  of  this  state^ 
where  they  resided,  they  were  not  actually  discharged  from  liai» 
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bility^  BO  that  no  judgment  could  be  recoTeied  against  them  in 
consequence  of  the  negligence  of  the  agent.  The  gnmtiiigof 
the  new  trial  in  that  case,  therefore,  proceeded  upon  the  princi- 
ple that  the  agent  was  not  liable  for  the  whole  amount  of  the 
bill,  unless  damages  to  that  extent  had  been  sustained  by  his 
neglect,  and  that  to  recoyer  damages  to  that  extent  it  was  in- 
cumbent upon  the  party  claiming,  to  give  sufficient  evidence  to 
satisfy  the  court  and  jury  that  it  was  at  least  probable  that  he 
had  sustained  damages  to  that  amount.  Neither  the  Scotch  nor 
the  English  case,  therefore,. is  an  authority  to  sustain  the  charge 
of  the  judge  in  relation  to  the  amount  of  damages  in  the  present 
case;  on  the  contrary,  the  case  of  Van  Wart  y.  WooUey,  is  a  direct 
authority  to  show  that  the  agent  ought  not  to  be  chazged  with 
the  whole  amount  of  the  bill,  unless  there  is  sufficient  evidence 
to  render  it  at  least  probable  that  the  whole  amount  of  the  debt 
would  have  been  saved  if  the  agent  had  discharged  the  duty 
which  his  situation  imposed  upon  him. 

Where  there  is  a  reasonable  probability  that  the  biU  would 
have  been  accepted  and  paid  if  the  agent  had  done  his  duty;  or 
where,  by  the  negligence  of  the  agent,  the  liability  of  a  drawer 
or  indorser  who  was  apparently  able  to  pay  the  bill  has  been 
discharged,  so  that  the  owner  of  the  bill  can  not  legally  recover 
against  such  drawer  or  indorser,  I  admit  the  agent  by  whose 
negligence  the  loss  has  occurred  is,  prima  facie,  liable  for  the 
whole  amount  thereof,  with  interest,  as  damages,  unless  he  is 
able  to  satisfy  the  court  and  jury  that  the  whole  amount  of  the 
bill  has  not  been  actually  lost  to  the  owner  in  consequence  of 
such  negligence.  The  case  under  consideration,  however,  is  one 
of  a  very  different  description.  Here  it  is  perfectly  evident, 
from  the  testimony  of  one  of  the  drawees,  that  the  draft  would 
not  have  been  accepted  at  any  time  after  it  was  received  by  the 
Aliens  for  collection,  as  the  drawees  had  received  express  direc- 
tions from  the  drawer  not  to  accept;  nor  would  they  have  ac- 
cepted it,  even  without  such  a  prohibition,  unless  they  had  pre- 
viously been  advised  so  to  do  by  the  drawer.  The  fact,  also, 
that  the  drawer's  credit  was  not  good  at  the  time  this  draft  was 
received  for  collection,  he  having  suffered  his  note  to  Boyd  & 
Suydam  to  lie  under  protest  for  some  time,  and  the  express 
directions  given  by  him  to  the  drawees  not  to  accept  this  draft, 
rendered  it  highly  improbable  that  he  would  have  paid  the  draft 
himself  to  save  his  credit,  if  it  had  been  sent  back  protested  at 
an  earlier  day. 

From  the  facts  of  the  case,  therefore,  T  think  there  was  no 
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ground  for  sapposiiig  that  the  owners  had  sustained  any  actual 
damage  from  the  mistake  of  the  Aliens,  in  not  sending  on  the 
bill  for  acceptance  immediately  after  they  received  it  for  collec- 
tion in  New  York;  or  that  their  chance  of  obtaining  payment 
from  the  drawer  was  materially  impaired  by  the  delay  of  the 
protest  for  a  few  days.  Under  the  circumstances  of  this  case, 
therefore,  I  think  the  juiy  should  have  been  instructed  that  upon 
the  eyidence,  the  plaintiffs  were  only  entitled  to  nominal  dam- 
ages; or  at  least  they  should  have  been  told  tq  find  only  such 
damages  as  they  should,  from  the  evidence,  believe  it  probable 
the  plaintiffs  might  have  sustained  by  the  delay  in  presenting 
the  draft  for  acceptance  immediately;  for  I  do  not  see  how  it  is 
possible  for  any  one  to  believe,  or  even  to  suppose  it  probable 
from  this  evidence,  that  the  whole  amount  of  this  draft  was  in 
fact  lost  to  the  plaintiffs  below,  by  the  delay  of  the  Aliens  in 
presenting  it  to  the  drawees,  and  giving  notice  of  the  dishonor 
thereof  immediately  to  the  drawer,  who  never  intended  that  it 
should  be  accepted  and  paid. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
«ourt  below  should  be  reverseri,  and  thata  venire  de  novo  should 
be  awarded;  to  the  end  that  no  more  damages  may  be  recovered 
than  such  as  a  jury  may  believe  it  probable,  from  the  evidence 
adduced,  that  the  plaintiflh  may  have  sustained  from  the  negli- 
gence of  their  agents. 

Vebflanok,  Senator.  In  this  case  the  defendants  in  the  court 
below  were  agents  for  collecting  for  a  commission,  a  draft  on 
another  state,  payable  after  date.  What  are  the  duties  and  re- 
sponsibilities of  agents  in  regard  to  presenting  such  paper  for 
acceptance?  Legal  authority  as  well  as  commercial  usage,  has 
long  settled  as  a  general  rule,  that  the  holder  of  a  bill  of  ex- 
change, payable  at  a  specific  time,  is  not  obliged  to  present  such 
bill  for  acceptance  in  order  to  hold  the  drawer  or  prior  in- 
dorser.  It  is,  indeed,  usual  as  well  as  prudent,  to  do  so,  both 
for  the  sake  of  the  added  security  and  better  credit  of  the  paper, 
and  because  in  case  of  refusal,  recourse  may  be  had  imme- 
diately to  the  drawer.  It  is,  therefore,  the  duty  of  an  agent  for 
collection,  to  exert  the  customary  prudence,  and  present  such 
paper  for  acceptance  without  delay,  since,  by  neglect,  his  prin- 
cipal may  either  lose  the  drawee's  security  and  the  credit  it  gives, 
or  else  be  prevented  from  making  such  inquiries  and  demands,  or 
using  such  legal  or  precautionary  measures  towards  the  drawer 
or  other  parties  as  might  tend  to  secure  his  debt.  This  distinction 
was  long  ago  stated  by  Pothier,  who  points  out  the  different  obli- 
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gations  of  him  who  holds  a  bill  as  an  agent  {"  mandaiaire^'), 
"who  ought  to  present  it  for  acceptance  as  soon  as  possible;'* 
and  those  of  him  who  holds  as  owner  ("  lorsque  leporteur  est  en 
meme  temps  le  proprietaire'*),  who  may  present  it  when  he 
thinks  fit:  CorUrai  du  Clumge,  partie  1,  c.  5,  art.  128. 

This  distinction  was  recognized  in  the  English  elementarf 
books  (see  earlier  editions  of  Chitty  on  Bills,  and  other  writers 
there  cited),  as  part  of  the  general  commercial  law  of  Europe, 
before  any  express  judicial  decision  to  that  point.     The  modem 
case  of  Van  Wart  v.  Woojfeijy  5  Dow.  &  Ry.  374;  3  Bam.  &  Cress. 
439,  has  sanctioned  the  principle  judicially,  by  deciding  that 
the  delay  of  an  agent  to  give  notice  of  non-acceptance  of  biUs, 
subjected  him  to  damages,  even  when  the  drawer  was  not  dis- 
charged.    The  case  of  the  Bank  of  Scotland  v.  EdmiUon,  cited  in 
1  Bell's  Commentary  on  the  Laws  of  Scotland,  409,  decided  by 
the  Scotch  court  of  sessions,  is  remarkable  for  its  similarity  to 
the  present  case,  and  is  entitled  to  the  same  authority  with  us, 
as  it  receives  in  England  (see  Chitty  on  Bills,  300,  who  refers  to 
that  case  as  an  authorily  to  this  point),  as  well  on  account  of 
the  general  uniformity  of  the  law  of  negotiable  paper  in  the 
civilized  world,  as  because  it  is  evident  from  the  books  that  on 
this  head  the  Scotch  law  conforms  to  the  English,  and  is  much 
governed  by  its  usages  and  decisions.     In  that  case,  a  bill  pay- 
able at  Glasgow,  three  days  after  date,  was  sent  to  an  agent  at 
that  city  for  collection.     It  is  stated  *'  that  it  is  not  customary 
loY  porteurs  (bearers)  of  bills  at  short  dates  to  present  them  for 
acceptance."    Before  the  day  of  payment  the  drawer  failed,  and 
the  Glasgow  bank  refused  to  accept.     It  was  not  clear  whether 
the  bank  would  have  accepted  the  draft  if  it  had  been  imme- 
diately presented,  for  the  bank  had  no  funds  of  the  drawer,  and 
the  practice  had  been  to  make  provisions  for  such  drafts  at  the 
day  of  payment.     The  action  was  against  the  agents.     "The 
court  held  that,  as  agents,  they  were  bound  immediately  to  pre- 
sent the  bill  for  acceptance." 

Thus,  it  seems  to  be  the  general  commercial  law  of  the  civil- 
ized world,  that  when  a  bill  is  payable  at  a  day  certain,  the 
drawer  and  indorser  are  not  discharged,  if  the  bill  is  not  pre- 
sented until  the  day  of  payment.  Yet  it  is  still  the  duty  of  the 
agent  for  collection  to  present  the  bill  for  acceptance,  without 
delay,  and  to  give  immediate  notice  of  refusal  to  accept.  The 
reason  of  this,  I  take  to  be,  that  the  drawer,  by  fixing  a  day  cer- 
tain for  payment,  assumes  the  responsibility  of  providing  fonda 
at  that  time,  whatever  may  have  been  his  previous  credit  with 
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the  drawee.  Again:  an  indorser  makes,  as  the  phrase  is,  *'  a  new 
bill  on  the  same  terms;  and  besides,  he  waives  his  right  of  im- 
mediate acceptance,  by  not  enforcing  it,  but  putting  his  bill  into 
-circulation  without  acceptance."  Not  so,  he  who  places  a  bill 
in  his  agent's  hands  for  collection.  He  makes  no  waiver  or 
postponement  of  any  of  his  rights,  but  looks  directly  to  the 
means  necessary  or  expedient  for  his  own  securiiy .  In  the  pres- 
ent instance,  the  draft,  which  the  payees  might  have  retained 
until  the  day  of  payment  had  they  thought  fit,  was  placed  di- 
rectly upon  receiving  it,  in  the  hands  of  agents,  who  were  to  re- 
<»ive  ''a  commission  or  compensation  for  collecting  the  same." 
It  was  retained  for  seventeen  days  by  the  agents,  who  could 
have  forwarded  it  for  acceptance  the  next  day.  Nor  after  it 
had  been  refused  acceptance,  did  they  again  present  it  for  pay- 
ment. In  the  delay  of  presentation  for  acceptance,  there  was 
want  of  due  diligence. 

The  principle  is  familiar,  that  an  agent  for  pay  is  bound  to 
use  such  means,  care,  skill,  and  precaution,  as  are  adequate  to 
the  due  execution  of  his  trust.  He  must  use  the  ordinary  dili- 
gence of  a  skillful  and  prudent  man  in  such  affairs.  Now  an  early 
presentment  for  acceptance,  is  an  obvious  precaution  which  a 
prudent  man  of  business  would  take,  to  insure  collection  of  a 
questionable  draft.  By  this  neglect  or  delay,  the  payees  were 
prevented  from  making  those  demands  and  taking  such  imme- 
diate measures  as  to  the  drawer,  on  receipt  of  notice  of  non- 
acceptance,  as  might  possibly  have  secured  the  payees  in  some 
way  or  other.  At  the  late  period  at  which  they  did  receive  such 
notice,  they  preferred  looking  to  the  responsibility  of  their 
agents.  These  must  be  held  responsible  for  the  consequences 
of  their  negligence  to  the  amoimt  of  the  damage  so  caused.  Nor 
is  it  a  sufficient  defense  of  the  agents,  that  the  bill  would  not 
have  been  accepted  if  immediately  presented,  because  the  drawer 
had  directed  that  it  should  not  be,  nor  that  it  was  uncertain 
whether  the  funds  in  the  hands  of  the  drawees  were  sufficient  or 
not,  to  meet  the  draft  at  the  day  fixed  for  payment.  At  and 
after  the  time  when  the  draft  should  have  been  presented,  the 
drawer  was  in  business  at  New  York,  struggling  for  and  ob- 
taining credit,  and  having  the  command  of  funds  which  he 
Applied  to  pay  other  drafts  presented  subsequently  to  the  date, 
when  with  due  diligence,  notice  of  the  non-acceptance  of  this 
bill  would  have  been  received.  Whatever  might  have  been  his 
first  intention,  it  was  not  for  a  court  and  jury  to  assume  the  broad 
presumption  that  an  immediate  demand,  upon  return  of  the 
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draft,  with  suoh  other  legal  measures  as  the  state  of  bosiness 
between  the  parties  or  other  circumstances  might  render  adTisa- 
ble,  would  not  have  led  to  the  ultimate  payment.  As  a  mere  con- 
jectural inference  from  the  character  and  course  of  business  of 
Eastabrook,  as  incidentally  presented  in  the  eyidence,.!  should 
think  the  probability  rather  the  other  way;  and  that  immediate 
and  tu^gent  measures  might  perhaps  have  prevented  loss.  His 
death  and  the  consequent  insolvency  of  his  estate,  have  left  all 
this  mere  matter  of  conjecture;  but  it  is  quite  immaterial  as  to 
the  question  of  the  agent's  duty  and  the  right  of  action  against 
him,  though  were  it  distinctly  in  evidence  either  way,  it  might 
affect  the  measure  of  damages. 

Thus  far,  then,  I  think  the  law  quite  clear  as  to  the  rights  of 
holders  of  bills,  and  the  duties  of  collecting  agents;  but  I  have 
had  more  hesitation  as  to  the  rule  of  damages.  Is  the  plaintiff 
in  similar  cases  to  be  obliged  to  make  out  in  evidence  the  precise 
actual  amount  of  the  damage  he  sustained,  and  thus  to  give 
to  the  party  in  fault  all  the  numerous  and  great  advantages  of 
doubt,  uncertainty,  and  difficulty  in  the  proof  ?  Or  are  we  to 
apply  to  these  cases  the  doctrine  of  laches  in  commercial  paper, 
as  between  the  holder  imd  other  parties,  and  consider  the  agent 
as  having  made  the  paper  his  own  by  his  neglect  ?  Contradictory 
as  these  rules  are,  they  have  yet  each  their  share  of  authority, 
and  are  just  and  wise  when  applied  to  other  questions;  but  I  am 
not  satisfied  with  the  equity  in  the  commercial  policy  of  either, 
when  applied  to  a  collecting  agency,  and  I  have  sought  in  the 
decisions  for  some  safer  and  more  equitable  doctrine  on  that 
head. 

Considering  the  subject  in  regard  to  commercial  policy,  there 
is,  on  one  side,  the  vast  amount  of  paper  daily  collected  through 
our  banks,  the  great  public  necessity  for  giving  every  facility  and 
inducement  to  such  collections,  the  serious  drawback  on  those 
facilities  and  inducements  that  would  be  occasioned,  and  the 
opportunity  of  fraud  afforded  if  worthless  paper  deposited 
for  collection  can,  whenever  parties  are  discharged  by  the 
blunder  of  a  derk,  be  saddled  irrevocably  on  responsible 
agents  and  "made  their  own"  absolutely  and  without  allowing 
any  defense  or  mitigation  of  damages.  On  the  other  hand,  the 
policy  of  holding  such  agents  to  strict  accountability  is  equally 
clear.  Our  whole  system  of  negotiable  paper  and  its  responsi* 
lities,  formed,  as  it  is,  by  long  experience,  and  admirably  ad- 
justed to  the  varied  uses  of  commerce,  rests  upon  the  single  prin* 
ciple  of  strict  punctuality  in  demands,  presentments,  and  notices 
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as  well  as  in  payments.    Now  the  policy  and  necessity  of  that 
pxinctuality,  apply  with  the  same  force  to  the  agent  of  such 
paper  that  they  do  to  the  principal.     I  can,  therefore,  find  no 
sounder  rule  of  damages,  nor  one  better  protecting  and  recon- 
ciling all  these  claims  of  policy  and  justice,  than  that  pointed 
out  by  the  decisions  in  a  large  class  of  cases  of  agency,  and  by 
the  analogy  of  the  measure  of  damages  in  trover.     In  those 
coses,  the  presumption  is,  in  the  first  instance,  to  the  full  nom- 
inal amoxmt  of  the  loss,  as  it  appears  on  the  face  of  the  trans- 
action against  the  agent  wanting  in  diligence,  or  the  party  guilty 
of    the  tortious  conversion.     Thus  where  an  agent  or  factor  ne- 
glects to  insure  for  his  principal,  according  to  order,  he  is  held  re- 
sponsible for  the  default,  prima/acie,  to  the  total  amount  which 
ho  ought  to  have  covered  by  insurance.     But  at  the  same  time 
he  is  allowed  to  put  himself  in  the  place  of  the  underwriter,  and 
to  prove  fraud,  deviation,  or  any  other  defense  which  would  have 
been  good,  had  the  insurance  been  made,  or  which  would  go  to 
show  that  nothing  at  all,  or  how  much,  was  actually  lost  by  the 
neglect:    Delancy  v.  Stoddart,  1  T.  R.  22;  WaUace  v.  TeUfair,  2 
Id.  188;  Webster  Y,  DeTastet,lldi.lbl  .^   In  the  courts  of  this  state, 
handle  v.  MoorCy  3  Johns.  Cas.  36.     And  in  the  courts  of  the 
United  States,  Morris  v.  SummerU,  2  Wash.  203.     See  also  1  Ph. 
Ins.  521,  and  the  cases  there  cited.     So,  too,  in  actions  against 
8heri£Fs,  where  those  official  publip  agents  become  chargeable 
with  the  debt  of  another,  by  their  own  negligence  or  misconduct. 
When  the  default  is  established,  the  amount  due  the  plaintiff  in 
the  original  suit,  is  ihe  prima  facie  evidence  of  the  measure  of 
damages.    This  presumption  may  be  controlled  or  rebutted,  and 
the  sheriff  may  give  in  evidence  any  fact,  showing  either  that  the 
parly  has  not  been  actually  injured,  or  to  a  much  less  amount. 
He  may  show,  for  instance,  the  insolvency  of  the  original  debtor. 
But  the  burden  of  proof  is  upon  him;  if  he  leaves  the  presump- 
tion uncontradicted,  that  establishes  the  measure  of  damages. 
This  has  been  frequently  ruled  at  our  circuits,  nor  can  I  find 
that  it  has  ever  been  questioned  in  our  supreme  court,  and  is 
substantially  recognized  in  Potter  v.  Lansing,  1  Johns.  215  [3 
Am.  Dec.  310];  BusseU  v.  Turner,  7  Id.  189  [5  Am.  Dec.  254]. 
The  Massachusetts  decisions  are  particularly  full  and  express  on 
this  very  pomt:  See  10  Mass.  470;' 11  Id.  89;'  Id.  188;*  13  Id.  187.» 
Similar  decisions  may  be  found  in  the  reports  of  other  states. 
So  again  in  trover.    In  Ingots  v.  Lord,  1  Cow.  240,  in  trover  for 
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a  note,  it  was  held,  that  the  prisma  facie  m&BJsaxe  of  damagesiraa 
the  face  of  the  note;  bnt  that  evidence  might  be  given  to  lednoe 
the  amount,  by  proving  payment  in  part,  or  the  insolvency  of 
the  maker,  or  any  other  fact  invalidating  the  note  or  leBsening 
its  value. 

It  is  true,  that  Lord  Tenterden,  in  VanWart  v.  WooUey^  abora 
cited,  held  that  damages  most  be  shown,  and  that  the  fiioe  of 
the  bill  is  not  the  conclusive  measure;  but  this  I  think  is  not  in 
contradiction  to  the  view  that  I  have  taken.  I  therefore  take 
the  cases  before  mentioned  to  point  out  the  sound  doctrine  here. 
The  face  of  the  bill  is  the  prima  facie  measure  of  damages. 
These  may  be  reduced  by  any  positive  evidence  proving  the  real 
damage  to  be  less;  but  the  burden  of  that  proof  must  be  upon 
the  negligent  agent,  and  not  on  the  party  who  suffers  by  h\% 
negligence.  Circumstances  like  those  of  the  present  case,  may 
often  render  it  difficult  or  impossible  for  either  party  to  prove 
or  even  to  form  a  probable  estimate  of  the  precise  damages  in- 
curred by  the  agent's  neglect.  In  such  cases,  is  it  not  just  thai 
those  chances  of  loss  which  must  fall  upon  one  or  the  other, 
should  be  thrown  upon  the  party  in  default,  and  not  upon  the 
innocent  sufferer  f  It  was,  then,  for  the  defendants  here  to  show 
that  the  debt  would  not  have  been  paid  had  due  diligence  heen 
used,  or  that  there  were  any  other  circumstances  to  diminiah  the 
actual  damages  below  the  nopunal  amount.  I  do  not  see  that 
this  was  done,  and  therefore  think  that  Chief  Justice  Jones  was 
right  in  his  charge:  ''That  the  court  and  jury  having  no  knowledge 
what  the  amount  of  damages  was  except  from  the  proof  of  the 
amount  of  the  draft,  the  jury  should  find  for  the  plaintiffs  for 
the  amount  of  the  draft,  and  interest  from  the  day  it  became 
due."  Perhaps  the  case  was  a  hard  one.  So  are  many  others 
that  arise  under  our  law  of  negotiable  i>aper,  in  consequence  of 
laches  of  parties.  In  all  such  instances,  the  hardship  of  the 
particular  case  must  yield  to  the  necessity  of  adhering  to  some 
general  rule  founded  on  broad  considerations  of  public  policj. 
I  can  find  no  such  rule  safer  or  more  conducive  to  commercial 
convenience,  or  sanctioned  by  stronger  authority,  than  the  one  1 
have  stated. 

If,  however,  we  abandon  this  rule,  the  only  alternative,  in  roj 
judgment,  so  &r  as  authority  governs,  is  to  adopt  the  stricter 
doctrine  of  our  supreme  court,  in  Le  Ouen  v.  Oouvemeur  and  Kern" 
ble,  1  Johns.  Cas.  467  [1  Am.  Dec.  121],  and  affirmed  in  1800, 
in  this  court:  '*  That  where  the  property  consists  of  credits,  the 
agent  whose  breach  of  orders  causes  damages,  is  bound  to  answer 
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to  the  amount  of  the  credits,  and  the  principal  znaj  abandon  to 
him."  The  only  defense  distinctly  recognized  as  valid  in  those 
doctrines,  is  that  of  fraud,  or  some  similar  one  going  to  inyali- 
date  the  whole  contract.  Upon  this  principle,  the  agents  here 
would  be  held  to  have  made  the  paper  their  own  by  their  de- 
fault, if  the  plaintiffs  below  thought  fit  to  abandon  it  to  them; 
aud  this,  perhaps,  is  the  ground  on  which  the  superior  court 
rested  their  decision  in  this  case;  the  reasons  of  which  I  regret 
that  we  have  not  before  us.  Under  the  circiunstances  of  the 
case,  either  this  rule  or  that  which  I  have  stated  before,  would 
affirm  the  judgments  of  the  courts  below;  but  I  place  my  own 
Tote  for  affirmance  upon  the  ground  first  stated,  as  being  the 
most  equitable,  the  most  conducive  to  public  policy,  and  as  sup> 
]>orted  by  the  analogy  and  authority  of  many  modem  decisions. 

On  the  question  being  put.  Shall  this  judgment  be  reversed? 
the  members  of  the  court  divided  as  follows:  Twenty  in  the 
afiirmative,  and  four  in  the  negative.  Whereupon  the  judg- 
ments in  the  courts  below  were  reversed,  and  a  venire  de  novo 
directed  to  be  awarded  by  the  superior  court. 

In  the  rule  for  judgment  of  reversal,  the  following  entiy  was 
made:  "  It  is  further  ordered  and  adjudged,  that  an  agent  who 
receives  a  bill  of  exchange  for  collection  which  has  not  been  ac- 
cepted, is  bound  to  present  the  same  for  acceptance  without  un- 
reasonable delay,  as  well  as  to  present  the  same  for  payment 
when  it  becomes  due,  or  he  veill  be  liable  to  his  principal  for  the 
damages  which  the  latter  sustains  by  such  negligence." 


Am  Aosnt  iMTRnsTKD  WITH  THX  CoLLXOTiON  ov  A  BiLL  mnst  Bee  it  pre- 
•ented  for  acceptance,  and  that  the  proper  protests  and  notices  are  given,  in 
case  of  its  dishonor:  Allen  v.  Merchants*  Bank  of  New  York,  22  Wend.  225; 
Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  461. 

Whkrb  the  KBOLEcr  or  an  Aobnt  has  Caused  ths  Lass  of  the  security 
of  the  liability  of  an  indorser,  the  agent  will  be  liable  to  his  principals  for  the 
full  amount  of  the  note,  unless  he  can  prove  affirmatively  that  the  indorsers 
whom  he  has  failed  to  charge  were  insolvent:  Coghlan  v.  Dinemore,  9  Boew. 
463.  And  where  a  person  fails  to  take  proper  means  to  collect  an  amount, 
the  collection  of  which  he  has  undertaken,  he  will  be  liable  prima  facie  for 
the  whole  amount  of  the  security  representing  the  debt,  though  he  may 
reduce  the  amount  of  his  liability  by  showing  the  security  worthless:  Hoard 
V.  Oardner,  3  Sandl  179.  Upholding  the  same  rule,  that  is,  that  the  burden 
of  proof  to  show  that  a  security  lost  by  the  negligence  of  an  agent  was  with- 
out value,  is  upon  the  agent,  are,  Morange  v.  Mix,  44  N.  Y.  315;  Bridge  v. 
Mason,  45  Barb.  40;  Bryant  v.  American  Telegraph  Co.,  1  Daly,  590;  Booth 
V.  Powers,  56  N.  Y.  29;  Ayraidt  v.  Pacifie  Bank,  1  Abb.  (N.  S.)  384.  But 
where  an  agent  intrusted  with  the  collection  of  a  draft  failed  to  give  notice 
to  his  principals  of  its  non-payment,  it  was  held,  thc^t  before  these  should  be 
CQtitled  to  more  than  nominal  damages,  they  must  show  that,  had  notice 
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been  given  them,  they  would  have  been  enabled  to  collect  the  draft,  or  eoiDe 
part  of  it. 

Whers  as  Agent  Employed  to  settle  or  arrange  certain  claims  reoeiva 
notes  in  satisfaction,  his  sale  of  the  same,  though  for  less  than  their  face,  will 
render  him  liable  to  his  principal  for  their  full  nominal  value,  upon  its  being 
shown  that  the  notes  were  good  and  collectible:  Allen  v.  Brovm^  44  N.  T. 
228,  all  citing  the  principal  case. 


Cochran  et  Ux.  v.  Van  Sublat. 

[30  Wxvnsxx,  365.] 

Act  of  the  Leqislatubje  is  Invalid  if  it,  in  effect,  divests  an  individual  of 
his  property  without  compensation. 

Lboislatube,  as  Parens  Patbi2b,  mat  Presoribb  such  Rules  as  it  deems 
proper  for  the  superintendence,  management,  and  disposition  of  the  prop- 
erty of  infants,  lunatics,  and  other  incompetent  persons.  This  power  can 
not  be  so  extended  as  to  authorize  a  transfer,  except  where  it  can  I^ally 
be  presumed  that  the  owner  would  have  assented  to  the  transfer  if  in  a 
situation  to  act  for  himself. 

Special  Act  of  the  Leoislature  Authobizino  the  Sale  of  the  Picopebtt 
OF  Minors,  to  provide  funds  for  their  education  and  maintenance,  is  not 
unconstitutional. 

Special  Act  of  the  Leoislatdbe  may  dischaige  existing  trustees  and  %'est 
their  estate  in  new  trustees  to  be  appointed  by  the  court  of  chancery;  may 
convert  an  equitable  life  estate  into  a  legal  estate,  and  may  authorize 
this  tenant  of  the  life  estate  to  sell  and  convey  the  estate  in  fee,  with  the 
assent  of  the  chancellor,  where  the  estate  in  remainder  is  vested  in  the 
minor  children  of  this  tenant  for  life. 

Where  the  Chancsi<lor  has  Jurisdiction,  an  error  committed  by  him  in 
its  exercise  can  not  render  his  action  void. 

Ejeotheut  by  Isabella  Clarke.  After  verdict,  she  married  B. 
J.  Cochran.  The  action,  in  its  later  stages,  was  in  their  joint 
names.  She  claimed  under  the  will  of  Maiy  Clarke.  By  this 
will,  dated  April  6, 1802,  the  testatrix  devised  certain  lands  to 
Thomas  Byron,  Benjamin  Moore,  and  two  others,  in  trust:  1.  To 
receive  the  rents  and  profits,  and  pay  them  to  Thomas  B.  Clarke, 
during  his  natural  life;  2.  After  the  death  of  said  Thomas  B., 
to  convey  to  his  lawful  issue  in  fee;  3.  If  he  should  have  no 
lawful  issue,  to  convey  to  Clement  C.  Moore,  grandson  of  testa- 
ti'ix.  Thomas  B.  Clarke  had  three  children.  During  his  life, 
three  acts  of  the  legislature  were  x>assed  regarding  this  property. 
The  fii-st  was  passed  in  1814,  upon  the  petition  of  Thomas  B. 
Clarke,  with  the  concurrence  of  the  trustees,  and  of  Clement  C. 
Moore.  It  authorized  the  partition  of  the  property  into  two 
parts,  one  of  which  was  to  be  subdivided  into  lots  and  sold,  to' 
gether  with  the  house  occupied  by  Byron,  and  the  proceeds  in- 
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vested  in  stocks  and  real  securities  to  create  an  income  for  the 
benefit  and  support  of  Thomas  B.  Clarke  and  his  family  and 
children,  the  principal,  after  his  death,  to  be  paid  according^  to 
the  trusts  in  Maiy  Clarke's  "will.     The  second  act  was  passed  in 
1815.     It  recited  that  C.  C.  Moore,  the  contingent  remainder* 
mem,  had  conveyed  to  Thomas  B.  Clarke.     It  empowered  Clarke 
to  do  every  act  regarding  the  property  which  the  act  of  1814  had 
directed  might  be  done  by  trustees  appointed  by  the  chancellor. 
No  sale  was  to  be  made  by  Clarke  without  the  assent  of  the 
chancellor.     The  proceeds  were  to  be  invested  and  an  annual 
a<;count  of  the  principal  rendered.     The  interest  Clarke  could 
apply  to  his  own  use  and  for  the  education  and  maintenance 
of  his  children.     In  1815,  after  the  passage  of  this  last  act,  the 
chancellor  made  an  order  assenting  to  the  sale  of  a  moiety  in 
Greenwich,  and  of  the  house  and  lot  occupied  by  Byron;  and 
directed  that  the  proceeds  of  the  sale  be  applied  to  paying  debts 
then  owing  by  Clarke,  and  to  be  contracted  for  the  necessary  sup- 
port of  his  family,  and  the  residue  placed  at  interest,  which  in- 
terest should  be  applied  to  the  support  of  Clarke  and  family, 
and  the  education  and  maintenance  of  his  children;  and  the 
principal  should  be  held  for  the  benefit  of  such  of  his  issue  as 
Bhould  survive  him.     A  third  act  was  passed  in  1816,  whereby 
Clarke  was    authorized    under    the    order  of   the  chancellor 
already  made,  or   any  order  to   be    thereafter   made,  to  sell 
such  premises  as  the  chancellor  had  authorized  or  might  author- 
ize to  be  sold,  and  the  proceeds  were  to  be  applied  as  directed 
by  the  chancellor  under  said  acts  theretofore  {)assed.    In  March, 
1817,  a  further  order,  made  by  the  chancellor,  authorized  Clarke 
to  sell  the  southern  part  of  the  lands  in  Gbreenwich,  or  to  mort- 
gage any  part  thereof,  if  in  his  judgment  that  would  be  more 
beneficial  than  selling;  also  authorizing  him  to  convey  any  part 
or  parts  thereof  in  satisfaction  of  debts  due  from  him,  such 
mortgage  or  sale  to  be  approved  by  one  of  the  masters  in  chan- 
cery, and  such  approval  to  be  indorsed  on  the  conveyance  or 
mortgage.     Thomas  B.  Clarke  conveyed  thirty-nine  lots,  includ- 
ing the  premises  in  dispute,  to  George  De  Grasse,  for  two  thou- 
sand dollars,  August  2, 1821.     On  this  deed  the  certificate  of  the 
master's  approval  was  indorsed,  dated  March  5, 1832;  but  this 
certificate  was  excluded  from  evidence.     March  28,  1822,  De 
Qrasse  sold  and  conveyed  the  thirty-nine  lots  and  four  others  to 
defendant  for  two  thousand  two  hundred  dollars.      This  ac« 
tion  was  brought  by  one  of  the  children  and  heirs  of  Thomas  B. 
Clarke,  who  died  in  1826.     Verdict  was  entered  by  plaintiff  by 
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consent,  subject  to  the  opinion  of  the  supreme  court.  Tliai 
court  gave  judgment  for  defendant.  Plaintiff  sued  out  a  writ  of 
error. 

D.  B,  Ogden^  for  the  plaintiffa  in  error. 

J.  Anthon^  contra, 

Walworth,  Chancellor.  In  the  examination  of  this  case,  it  is 
proper  to  take  into  consideration  the  fact  that  we  are  acting  as 
a  court  of  law,  and  are  endeavoring  to  ascertain  whether  the 
legal  title  to  the  premises  is  in  the  plaintiffs;  for  if  it  is  not,  then 
thej  can  not  recoyer  in  this  suit,  whatever  may  be  their  equi- 
table rights  as  against  this  defendant  or  any  other  person;  and 
if  the  legislature  had  the  right  to  pass  the  acts  in  question,  then 
it  will  not  be  necessary  to  inquire  whether  the  original  trustees 
were  guilty  of  a  breach  of  their  duty  in  consenting  to  improvi- 
dent acts  of  legislation,  in  consequence  of  which  the  rights  of 
these  complainants  may  have  been  sacrificed.  On  the  other 
hand,  if  the  acts  are  unconstitutional  and  void,  it  is  not  in  the 
power  of  this  court,  in  an  ejectment  suit,  to  inquire  whether  the 
defendant  has  an  equitable  lien  or  claim  upon  the  premises  for 
the  purchase  money  which  has  been  applied  to  the  support  and 
education  of  Mrs.  Cochran  during  her  minority,  or  for  any  build- 
ings or  improvements  which  have  been  made  upon  the  premises 
in  good  faith,  under  the  supposed  title  acquired  under  the  acts 
of  the  legislature  and  the  orders  of  the  court  of  chanceiy.  The 
two  questions  proper  for  consideration  in  this  suit,  therefore, 
are:  1.  Whether  the  legislature  exceeded  its  constitutiosal 
powers  in  passing  the  acts  of  the  first  of  April,  1812,  the  twenty- 
fourth  of  March,  1815,  and  the  twenty-ninth  of  March,  1816; 
and,  2.  If  those  acts  were  constitutional,  whether  they  have 
been  carried  into  effect,  under  the  orders  of  the  court  of  chan- 
cery, so  far  as  to  vest  the  legal  title  in  the  grantee  of  Thomas  B. 
Clarke,  under  whom  the  present  defendant  claims. 

If  the  laws  are  unconstitutional,  it  must  be  either  because  they 
impair  the  validity  of  a  contract,  and  thus  conflict  with  the  con- 
stitution of  the  United  States,  or  because  they  are  inconsistent 
with  the  state  constitution,  in  taking  the  property  of  infants  and 
applying  it  to  purposes  not  previously  authorized  by  law,  and 
which  could  not  benefit  them.  There  is  not  any  contract  which 
has  been  violated  in  this  case  by  the  legislature,  within  the 
meaning  of  that  clause  of  the  constitution  of  the  United  States 
which  prohibits  the  state  legislatures  from  passing  any  laws  im- 
pairing the  obligation  of  contracts.     In  the  case  of  Fletcher  ▼. 
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Peck,  6  Oranoh,  87,  the  supreme  court  of  fhe  United  States  de- 
cided iLat  this  prohibition  in  the  constitution  applied  as  we]l  to 
Tights  vested  under  executed  contracts  as  to  rights  under  such 
as  were  executory  merely;  and  that  the  act  of  the  legislature  of 
the  state  of  Georgia,  which  attempted  to  divest  the  title  to  land 
which  had  been  vested  in  the  grantees  of  the  state,  under  the 
power  conferred  upon  the  governor,  as  its  agent,  by  virtue  of  a 
previous  act  authorizing  such  grant,  was  therefore  unconstitu- 
tional as  to  bona  fide  purchasers  who  had  acquired  a  legal  title 
to  the  land  under  that  grant.  The  language  used  by  Chief  Jus- 
tice Marshall  in  delivering  the  opinion  of  the  court  in  that  case, 
has  been  supposed,  by  some,  to  mean  that  every  right  vested  in 
an  individual  or  body  corporate  was  in  the  nature  of  a  contract 
executed;  and  therefore  within  the  protection  of  this  clause  of 
the  constitution;  and  certainly  the  strong  language  used  by  him, 
in  that  case,  is  calculated  to  convey  that  impression,  if  his  lan- 
guage be  not  carefully  examined  and  applied  to  the  case  then 
under  consideration.  But  that  impression  is  entirely  removed 
when  we  refer  to  a  subsequent  decision  of  the  same  court,  pro- 
nounced by  another  of  its  members,  but  while  that  distinguished 
judge  still  occupied  his  seat  on  the  bench. 

In  the  case  of  SaUerlee  v.  MaUhewson^  2  Pet.  380,  which  came 
before  that  court  in  1829,  on  a  writ  of  error  to  the  supreme 
court  of  the  state  of  Pennsylvania,  the  question  arose  whether  a 
legislative  act  of  the  state  changing  the  law,  as  it  had  been  de- 
clared settled  by  the  highest  judicial  tribunal  of  the  state,  in  a 
suit  between  the  same  parties,  was  not,  as  to  the  party  who  had 
acquired  rights  under  such  decision  of  the  court,  a  violation  of 
this  provision  of  the  United  States  constitution.  The  supreme 
court  of  the  United  States  there  decided  that  the  provision  of 
the  constitution  did  not  extend  to  vested  rights  which  were  not 
thus  vested  under  a  contract,  the  obligation  of  which  was  im- 
paired or  destroyed  \j  the  state  law.  In  delivering  the  opinion 
of  the  court,  in  that  case,  Mr.  Justice  Washington  says:  ''  The 
objection,  which  was  most  strongly  pressed  upon  the  court,  and 
reUed  upon  by  the  counsel  for  the  plaintiff  in  error  was,  that 
the  effect  of  this  act  was  to  divest  rights  which  were  vested  by 
law  in  Satterlee.  There  is  certainly  no  part  of  the  constitution 
of  the  United  States  which  applies  to  a  state  law  of  this  descrip- 
tion; nor  are  we  aware  of  any  decision  of  this  court,  or  of  any 
circuit  court,  which  has  condemned  such  a  law  upon  this  ground, 
provided  its  effects  be  not  to  impair  the  obligation  of  a  contract, 
and  it  has  been  shown  that  the  act  in  question  has  no  such  effect 
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upon  eifher  of  the  contracts  which  hare  been  before  mentioned. 
In  the  case  of  Fleicher  y.  Peck^  it  was  stated  by  the  chief  justice 
that  it  might  well  be  donbted  whether  the  nature  of  society  and 
of  government  do  not  prescribe  some  limits  to  the  legidatiTe 
power;  and  he  asks,  if  any  be  prescribed,  where  are  they  to 
be  found  if  the  property  of  an  indiyidual,  fairly  and  honesUy  ac- 
quired, may  be  seized  without  compensation?  It  is  nowhere  in- 
timated in  that  opinion  that  a  state  statute  which  divests  a  vested 
right  is  repugnant  to  the  constitution  of  the  United  States." 
After  this  decision  of  the  court  of  dernier  reaaorl^  upon  a  question 
as  to  the  construction  of  the  federal  constitution,  it  would  be 
improper  for  us,  even  if  we  should  differ  with  that  court  in 
opinion,  to  declare  the  acts  of  the  legislature  in  question  in  the 
present  case  void,  on  the  ground  that  they  were  repugnant  to 
that  provision  of  the  constitution  of  the  United  States. 

But,  as  I  .have  frequently  had  occasion  to  observe,  an  act  of 
the  legislature  which  would  have  the  effect  to  divest  an  individ- 
ual  of  his  property  and  transfer  it  to  others  for  their  own  bene- 
fit, without  compensation,  or  where  there  was  no  reason  to  sup- 
pose the  person  whose  property  was  thus  taken  would  be  bene- 
fited thereby,  and  contrary  to  the  settled  principles  of  law, 
would  be  void,  as  being  against  the  spirit  of  our  state  constitu* 
tion,  and  not  within  the  powers  delegated  to  the  legislature  by 
the  people  of  this  state.  It  is  clearly,  however,  within  the  powers 
of  the  legislature,  os  parens  patrioB,  to  prescribe  such  rules  and 
regulations  as  it  niay  deem  proper  for  the  superintendence,  dis- 
position, and  management  of  the  property  and  effects  of  in&nts, 
lunatics,  and  other  persons  who  are  incapable  of  managing  their 
own  afilEurs.  But  even  that  power  can  not  constitutionally  be  bo 
far  extended  as  to  transfer  the  beneficial  use  of  the  property  to 
another  person,  except  in  those  cases  where  it  can  legally  ^ 
presumed  the  owner  of  the  property  would  himself  have  given 
the  use  of  his  property  to  the  other,  if  he  had  been  in  a  sitoation 
to  act  for  himself — ^as  in  the  case  of  a  provision  out  of  the  estate 
of  an  infant  or  lunatic,  for  the  support  of  an  indigent  parent,  or 
other  near  relative.  Testing  the  legislative  acts  in  question  bj 
these  rules,  I  can  not  see  that  they  infringe  either  upon  the  letter 
or  the  spirit  of  the  state  constitution,  so  far  as  the  rights  of  the 
children  who  were  in  existence  at  the  time  of  the  passage  of 
those  acts  were  concerned.  It  is  true  that  by  the  terms  of  Mxb 
Clarke's  will,  the  children  of  T.  B.  Clarke,  then  in  existence,  had 
only  a  contingent  interest  in  the  remainder  of  the  estate  aftez 
his  death;  or  rather,  it  was  a  vested  remainder,  subject  to  open 
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and  let  in  after-bom  children^  and  which  was  liable  also  to  be 
divested  by  the  death  of  the  children  duriag  the  life-time  of  their 
father.  It  was,  therefore,  contrary  to  the  settled  principles  of 
law  to  authorize  a  sale  of  the  contingent  interests  of  persons  not 
then  in  existence,  for  the  purpose  of  providing  a  maintenance 
for  those  who  might  not  eventually  be  entitled  to  any  interest  in 
possession  in  such  remainder. 

But  it  is  a  settled  rule  of  the  court  of  chancery,  that  where  a 
future  estate  or  interest  in  property  is  given  to  several  infants  as 
a  class,  with  the  right  of  survivorship  as  between  themselves,  a 
provision  for  the  maintenance  of  each  may  be  allowed  out  of  the 
fund,  although,  as  in  this  case,  it  may  eventually  be  found  that 
some  of  them  do  not  become  entitled  to  an  interest  in  the  fund 
in  possession,  and  that  the  whole  belongs  to  the  survivors.  The 
principle  upon  which  the  court  proceeds,  in  such  a  case,  is,  that 
although  it  may  eventually  turn  out  that  some  of  the  children 
may  not  be  entitled  to  any  portion  of  the  fund,  yet,  as  the  chances 
of  survivorship  are  equal,  no  injustice  can  be  done  to  either,  by 
providing  for  the  present  support  of  all  out  of  a  fund  which  pre- 
sumptively belongs  to  all  in  equal  proportions.  But  wliere,  by 
the  provisions  of  the  conveyance  or  will,  under  which  the  prop- 
erty or  fund  is  held,  other  persons  may  eventually  be  entitled  to 
such  fund  or  properiy,  it  can  not  be  taken  and  applied  to  the 
6upx>ort  of  those  who  are  prestunptively  entitled  to  the  same, 
without  the  consent  of  those  who  may  become  entitled  to  the 
same  imder  such  contingent  limitation:  Ex  parte  Kebble,  11 
Ves.  604;  Canning  v.  Flower,  7  Sim.  523.  And  where  the  con- 
tingent limitation  over  is  to  persons  not  in  existence,  or  whosa 
consent  can  not  be  obtained,  the  fund  can  not  be  appropriated 
for  the  support  of  those  who  are  only  presumptively  entitled  tc 
the  same,  and  whose  interest  therein  may  never  vest  in  posses 
sion:  Erral  v.  Barlow,  14  Ves.  202;  Turner  v.  TvLmer,  4  Sim.  430. 

For  this  reason,  the  chancellor  was  not  authorized  to  direct  a 
sale  of  the  interest  of  the  children  of  T.  B.  Clarke  in  the  prop- 
erty in  question,  for  their  maintenance  and  education,  under  the 
general  act  concerning  in&nts  (Laws  of  1814, 128),  unless  the 
purchaser  was  willing  to  take  the  title,  subject  to  the  contingent 
rights  of  other  persons  who  might  eventually  become  entitled  to 
an  interest  in  the  premises  under  the  limitations  in  the  will  of 
Mrs.  Clarke;  and  as  the  value  of  such  contingent  interests  could 
not  be  ascertained  by  any  known  rule  of  compensation,  the 
chancellor  would  not  authorize  a  sale,  unless  the  ptirchaser 
would    pay  the    full  value    of  the    property  subject  to  the 
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other's  life  estate,  and  'without  reference  to  sach  contingent  in- 
terests. For  the  same  reason,  the  legislature  probably  could 
not  by  these  special  acts  authorize  a  sale  of  the  property,  so  as  to 
affect  the  contingent  rights  of  persons  not  then  in  exist^ice,  who 
might  thereafter  become  entitled  to  the  same,  under  the  limita- 
tions in  the  will.  Were  the  rights  of  any  such  persons  now  in 
controversy  in  this  cause,  there  might  be  some  reason  to  doubt 
the  constitutionality  of  these  acts  of  legislation,  so  far  as  those 
rights  were  affected  thereby;  but,  as  in  the  event  which  has 
occurred,  no  persons,  except  three  of  the  children  who  were  in 
existence  at  the  time  these  acts  were  passed,  became  entitled  to 
any  interest  in  the  remainder  limited  upon  the  life  estate  of  T. 
B.  Clarke,  those  children  can  not  legally  complain  that  the 
legislature  passed  laws  which  might  have  been  unconstitational 
as  to  other  persons,  in  a  different  event. 

In  testing  the  constitutionality  of  these  acts  in  reference  to 
the  rights  of  the  plaintiffs  in  error,  the  case  is  to  be  considered  in 
the  same  light  as  if  the  limitation  of  the  remainder  had  origin- 
ally been  to  the  six  children  in  fee,  with  a  right  of  survivor- 
ship in  favor  of  such  of  them  as  should  be  living  at  the 
termination  of  the  life  estate  of  their  father;  in  which  case,  as 
we  have  before  seen,  the  court  of  chancery  might  apply  a  fund 
in  which  all  had  an  equal  interest,  presumptively,  for  iiie  com- 
mon and  equal  benefit  of  all.  Indeed,  it  is  a  settled  principle, 
that  whenever  the  property  of  infants  consists  of  real  or  personal 
estate,  the  legal  title  to  which  is  in  trustees,  the  chancellor,  as  the 
general  guardian  and  protector  of  the  rights  of  all  infants,  may 
authorize  such  a  disposition  thereof,  as  he  in  the  exercise  of  a 
sound  legal  discretion,  may  deem  most  beneficial  to  such  infants, 
provided  the  rights  of  other  persons  are  not  prejudiced  thereby. 
The  only  restrictions  upon  that  power  are  those  which  the  court 
has  from  time  to  time  imposed  upon  itself,  in  the  nature  of 
general  rules  to  regulate  the  exereise  of  such  discretion,  and 
those  imposed  by  certain  provisions  of  the  revised  statutes  ren- 
dering trustees  incapable  of  transferring  the  title  to  trust  estates, 
in  contravention  of  the  trust  expressed  in  the  instrument  creat- 
ing such  estates.  The  same  power  is  given  to  the  chancellor 
over  the  legal  estates  of  infants  by  the  several  acts  in  relation  to 
the  sale  of  infants'  estates,  subject,  however,  to  the  limitation 
imposed  by  the  legislature,  that  such  estates  shall  not  be  sold  or 
disposed  of  contrary  to  the  provisions  of  the  will  or  conveyance, 
by  which  the  estate  was  devised  or  granted  to  the  in&ni  It 
flfiAms  therefore  to  follow,  as  a  neoessary  consequence,  that  the 
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legislature  must  have  the  constitutLoiial  power  to  pass  special 
laws  authorizing  similar  dispositions  of  the  estates  of  infants  for 
their  benefit,  either  with  or  without  restriction,  where  an  infant 
or  class  of  infants  is  entitled  to  the  whole  beneficial  interest  in 
the  property,  especially  where  such  disposition  is  directed  to  be 
made  under  the  superintending  control  of  the  court  of  chan^ 
eery. 

I  do  not  find  anything  in  the  special  verdict  to  justify  the 
allegations  of  counsel,  that  these  acts  were  not  for  the  benefit  of 
the  infants,  but  for  the  benefit  of  T.  B.  Clarke  merely.  As  the 
father,  where  he  is  of  sufficient  ability,  is  bound  to  support  his 
infant  children,  if  it  had  been  found  by  the  special  Verdict  that 
T.  B.  Clarke  had  ample  means  for  that  purpose,  then  it  certainly: 
could  not  have  been  for  the  interest  of  the  infants  that  their 
future  estate  in  the  property  should  have  been  sold  and  applied 
to  that  use,  and  the  trustees,  in  that  case,  would  probably  have 
been  guilty  of  a  breach  of  trust  in  consenting  to  the  passage  of 
an  act  of  the  legislature  authorizing  such  a  sale,  in  case  the  in- 
fants eventually  sustained  any  damage  in  consequence  thereof; 
but  it  is  stated  in  the  act  of  April,  1814,  that  it  appeared  to  the 
legislature  that  the  property  devised  to  the  trustees  was  nearly 
unproductive,  and  that  in  its  then  situation  it  was  incapable  of 
being  improved,  so  as  to  yield  an  adequate  income  for  the  suppoii 
of  T.  B.  Clarke  and  his  family,  whereby  the  intentions  of  the 
testatrix  would  be  defeated  without  the  interposition  of  the 
legislature;  and  this  statement  must  be  taken  as  true,  until  the 
contrary  is  found  to  be  the  fact.  It  is  a  matter  of  public  noto- 
riety, that  a  life  estate  in  vacant  city  lots  is  of  comparatively 
little  value,  and  frequently  is  not  equal  to  the  taxes  and  extraor- 
dinary assessments  charged  thereon.  We  may  therefore  readily 
imagine  that  the  owner  of  such  an  estate  was  unable  to  support 
himself  and  wife,  with  six  children,  out  of  the  income  thereof^ 
and  that  he  might  be  compelled  to  incumber  his  life  estate  to 
furnish  the  means  of  support.  The  act  of  1814,  therefore,  appears 
to  have  been  a  very  proper  exercise  of  the  legislative  power,' and 
the  accumulating  fund  provided  for  by  the  third  section  of  the 
act,  I  presume,  afforded  an  ample  equivalent  for  the  part  of  the 
future  estate  of  the  children  which  was  taken  for.  the  immediate 
support  of  themselves  and  their  parents.  By  that  act  the  trus* 
tees  were  discharged,  and  the  legal  title  to  ttie  premises  was  to 
vest  in  the  new  trustees  to  be  thereafter  appointed  by  the  court 
of  chancery.  By  the  first  section  of  the  act  of  March,  1815,  the 
equitable  life  estate  of  T.  B.  Clarke  in  the  premises  was  coni* 
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Terted  into  a  legal  estate^  which  was  perf ecUj  proper,  as  its  oon- 
Tersion  from  an  eqnitable  to  a  legal  estate  conld  not  possidlj 
affect  the  rights  or  interests  of  any  other  person.  And  although 
it  might  not  have  been  a  discreet  act  of  legislation  to  vest  the 
legal  title  of  the  residue  of  the  trust  estate  in  T.  B.  Clarke,  as 
is  done  bj  the  operation  of  the  second  section  of  that  act,  no 
one  can  say  it  would  have  been  an  unconstitutional  exercise  of 
power,  even  if  his  general  powers,  as  trustee  for  lus  in&nt  chil- 
dren, had  not  been  expressly  restricted  by  the  superintending 
power  and  control  of  the  chancellor^  and  by  requiring  the  assent 
of  that  officer  to  any  sales  to  be  made. 

But  it  is  supposed  that  the  act  of  March,  1816,  is  liable  to  the 
constitutional  objection  that  it  sanctions  the  order  of  the  chan- 
cellor which  appropriated  the  proceeds  of  the  children's  property 
to  pay  off  debts  of  the  father,  and  which  were  not  contracted  for 
their  benefit.  I  can  not  perceive,  however,  that  the  order  is 
liable  to  that  objection.  It  is  true  the  mort^fage  to  the  Manhat- 
tan company,  given  in  1805,  could  not  have  been  given  for  a 
debt  incurred  for  the  support  and  maintenance  of  children  who 
were  bom  long  afterwards;  but  it  must  be  recollected  that  T.  B. 
Clarke  had  himself  a  life  estate  in  the  whole  premises,  which 
might  legally  and  properly  be  taken  for  the  piu:poee  of  paying 
the  debts  then  due  to  his  creditors,  although  no  part  of  those 
debts  were  contracted  for  the  support  or  education  of  his  infant 
children;  and  imless  such  debts  exceeded  the  value  of  his  life 
interest  in  the  premises,  it  was  not  improper  to  direct  them  to 
be  paid  out  of  the  proceeds  of  the  sale  of  the  premises;  as  the 
proceeds  of  the  life  estate  of  the  father  could  not  be  taken  and 
appropriated  for  the  support  of  his  children,  to  the  prejudice  of 
the  rights  of  creditors  who  had  a  prior  claim  to  his  property. 
The  jury  have  not,  by  their  special  verdict,  found  that  the  order 
of  the  chancellor  had  the  effect  to  take  the  proceeds  of  their 
future  interest  in  the  property,  and  to  apply  the  same  in  pay- 
ment of  the  father's  debts,  without  giving  to  them  a  corre^K>nd- 
ing  benefit,  in  the  support  which  they  thereby  obtained  out  of 
the  income  of  his  life  interest  in  other  parts  of  the  property;  we 
therefore  can  not  presume  that  the  court  of  chancery  made  an 
order  which  would  produce  that  result,  or  that  the  legislatoie 
intended  to  authorize  or  sanction  such  an  order. 

If  the  chancellor,  in  the  exercise  of  a  proper  power  confided 
to  ^m  by  the  legislature,  for  the  purpose  of  protecting  the 
rights  of  Uiose  who  were  infants  and  incapable  of  taking  care  of 
their  own  rights,  has  not  exceeded  his  jurisdiction,  but  has 
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merely  eired  upon  the  question  whether  such  sale  as  he  author- 
ized would  eventnallj  be  for  their  benefit,  Justice  Bronson,  who 
deHyered  the  opinion  of  the  supreme  court,  was  clearly  right  in 
supposing  that  the  decision  of  the  court  of  chanoeiy  could  not 
be  reviewed  in  this  collateral  way.  By  the  act  of  1815,  Clarke 
was  authorized  to  sell  and  conyey  the  legal  title  and  the  benefi- 
cial interests  of  the  children  in  the  remainder,  as  well  as  his  own 
life  estate  in  the  premises,  with  the  assent  of  the  chancellor;  and 
if  that  assent  was  given  to  the  sale  to  De  Orasse,  those  claiming 
under  the  conveyance  to  him  have  a  valid  title  to  the  premises 
in  question,  which  certainly  can  not  be  disturbed  at  law. 

The  only  doubt  I  have  had  in  this  case,  was  upon  the  question 
whether,  by  the  order  of  the  fifteenth  of  March,  1817,  the  chan- 
cellor did  not  intend  to  require  every  sale  for  cash  to  be  ap- 
proved by  a  master,  as  well  as  sales  or  conveyances  which  might 
be  made  by  the  trustee  in  payment  or  satisfaction  of  debts. 
Upon  this  point,  I  concur,  though  with  some  hesitation,  in  the 
conclusion  at  which  the  justices  of  the  supreme  court  arrived, 
that  the  restriction  was  only  intended  to  apply  to  sales  and  con- 
veyances in  satisfaction  of  debts  at  a  valuation  to  be  approved  of 
by  a  master,  according  to  the  prayer  of  the  petition,  upon  which 
that  order  was  founded.  The  legal  titie  to  the  premises  in  this 
case,  therefore,  passed  to  the  purdiaser  thereof  for  cash,  although 
the  conveyance  from  Clarke,  as  the  substituted  trustee  under  the 
statute,  was  not  approved  of  by  a  master,  as  it  should  have  been 
if  the  property  had  been  conveyed  to  a  creditor  of  the  trustee  in 
discharge  of  a  debt  due  from  the  latter. 

For  tiiese  reasons  I  shall  vote  for  an  a£Srmanoe  of  the  judg- 
ment of  the  supreme  court. 

Yebflakok,  Senator.  The  first  ground  upon  which  the 
plaintiffs  in  error  seek  to  avoid  the  sale  made  by  Clarke  under 
the  several  acts  of  the  legislature,  is  their  alleged  unconstitu- 
tionaliiy:  1,  as  against  the  former  constitution  of  this  state, 
under  which  they  were  passed;  and  2,  as  repugnant  to  the  pro- 
visions of  the  constitution  of  the  United  States  which  inhibits 
every  state  from  passing  any  law  impairing  the  obligation  of  con- 
tracts. I  concur  with  the  supreme  court  in  supporting  the  con- 
stitutionality of  the  acts  under  which  the  sale,  now  impeached, 
was  made.  The  first  two  acts,  certainly  and  clearly,  and  the 
third  one  upon  the  face  of  it,  and  as  far  as  a  natural  and  obvious 
construction  would  carry  it,  go  no  further  than  the  exercise  of 
that  paternal  power  over  the  persons  and  property  of  infants, 
which  under  the  common  law  was  an  inherent  right  of  sovereign 
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power,  and  may  be  exercised  either  by  general  laws  or,  under  pe<^ 
culiar  circmnstances,  by  special  l^^islaidon.     The  chancellor  has, 
without  the  aid  of  positive  legislation,  a  large  jurisdiction  orer 
the  property  of  infants,  to  be  exercised  for  their  benefit;  and 
Qiis  jurisdiction,  as  was  said  by  Lord  Chancellor  Hardwicke,  in 
Butler  T.  Traver^  Ambl.  302,  "  is  a  general  right  delegated  by 
the  crown,  as  jxi^  pairicB,  to  interfere  in  particular  cases  for  the 
benefit  of  such  as  are  incompetent  to  help  themselTes."    This 
doctrine,  I  know,  has  been  recently  called  in  question,  but  cer- 
tainly without  good  reason,  since  Lord  Bedesdale,  adding  lua 
own  high  authority  to  that  of  the  long  succession  of  English 
chancellors,  says,  ''  Lord  Chancellor  Somers,  Lord  Chancellor 
Northington,  Lord  Chancellor  Hardwicke,  and  every  other  chan- 
cellor, has  placed  the  jurisdiction  on  that  ground."    Whilst  our 
own  Judge  Story  thus  sums  up  the  discussion:  *'  The  doctrine 
now  maintained  is,  that  the  general  superintendence  and  pro- 
tectiye  jurisdiction  of  the  court  of  chancery,  over  the  persons  and 
property  of  infants,  is  a  delegation  of  the  rights  and  duties  of 
the  crown:"  2  Story  Com.  Eq.  L.  565.     The  same  power,  then^ 
which  the  soTcreign  authority  has  a  right  to  delegate  generally, 
it  ftiay  certainly  exercise  specially  in  the  discretion  of  its  officers; 
f<»r  the  authority  is  not  judicial,  but  rather  parental  or  tutelary. 
The  same  constitutional  authority  which  empowered  our  state 
sovereignty  to  pass  general  laws  for  the  management  of  infants* 
estates,  such  as  have  been  heretofore  enacted,  and  now  form  in 
another  shape,  a  part  of  our  revised  code,  could  not  but  be  com- 
petent to  legislate  for  a  particular  case  in  which  there  occurred 
the  same  difficulties;  which  becoming  more  common,  were  after- 
wards more  widely  guarded  against  by  laws  of  universal  applica- 
tion.    They  contemplated  only  a   change  of  unproductive  real 
estate  into  productive  personal  property,  the  income  of  which 
was  to  be  applied  to  the  benefit  of  all  interested  therein.     The 
last  act  authorized  Clarke  to  sell  the  property,  with  the  i>ermis- 
sion  of  the  chancellor,  and  to  apply  the  proceeds ' '  to  the  purposes 
required  or  to  be  required  by  the  chancellor  under  the  former 
acts."    The  chancellor  had  already  authorized  the  application  of 
a  part  of  the  proceeds  to  the  payment  of  Clarke's  former  debts. 
This  order  seems  to  me  repugnant  not  only  to  the  letter  and  in- 
tention of  the  devise,  but  also  to  the  former  acts,  and  in  deroga* 
tion  of  the  rights  of  the  infants.     I  should  therefore  think 
that  it  was  not  confirmed  by  the  third  act,  which  did  not  recite 
or  confirm,  eo  nomine,  any  particular  order,  but  looked  only  ta 
orders  in  conformity  with,  or  "  under  the  acts  heretofore  passed** 
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•on  this  snbjecty  both  of  which  limited  the  application  of  the 
money  to  the  support  of  Clarke  and  his  children,  from  the  in- 
terest only.  If  this  constraction  be  correct,  there  can  be  no 
question  as  to  the  constitutionality  of  the  acts,  and  the  question 
will  be  as  to  the  conformity  of  the  orders  with  them. 

But  the  words  of  the  third  act  may  admit  of  a  broader  con- 
-struction,  and  such  an  one  the  chancellor  appears  to  have  given 
to  them  at  the  time  of  his  last  order.     They  may,  perhaps,  be 
construed  as  confirming  expressly  the  order  before  granted, 
whether  in  conformify  with  the  former  acts  or  not,  and  thus 
authorizing  the  application  of  the  principal  of  monies,  which 
those  acts  reserved  for  the  ultimate  benefit  of  the  children,  to 
the  payment  of  past  debts  of  the  father.    This,  however  tm- 
wise  or  unjust  it  might  have  been,  woxQd  not,  in  my  view,  shake 
the  constitutionaliiy  of  the  act  itself,  according  to  the  old  con- 
stitution of  1776,  under  which  it  was  passed.    The  only  clause 
in  that  constitution  which  is  alleged  to  bear  upon  the  question, 
is  that  which  declares  that  "  no  member  of  this  state  shall  be 
•disfranchised,  or  deprived  of  any  of  the  rights  or  privileges  se- 
cured to  the  subjects  of  this  state  by  this  constitution,  unless  by 
tiie  law  of  the  land  or  the  judgment  of  his  peers.''    I  must  say 
with  Mr.  Justice  Bronson  (even  taking  the  operation  of  the  act 
most  strongly,  as  depriving  the  infants  of  a  portion  of  their 
property),  that  I  can  not  see  that  they  are  deprived  of  any  right 
•expressly  secured  to  them  under  that  constitution.    It  is  diffi- 
-eult,  upon  any  general  principles,  to  limit  the  omnipotence  of 
the  sovereign  legislative  power,  by  judicial  interposition,  except 
8o  far  as  the  express  words  of  a  written  constitution  give  that 
authority.    There  are  indeed  many  dicta  and  some  great  author- 
ities, holding  that  acts  contrary  to  the  first  principles  of  right  are 
Toid.     The  principle  is  imquestionably  sound  as  the  governing 
rule  of  a  legislature,  in  relation  to  its  own  acts,  or  even  those  of 
a  preceding  legislature.    It  also  affords  a  safe  rule  of  construc- 
tion for  courts,  in  the  interpretation  of  laws  admitting  of  any 
doubtful  construction,  to  presume  that  the  legislature  could  not 
have  intended  an  imequal  and  unjust  operation  of  its  statutes. 
Such  a  construction  ought  never  to  be  given  to  legislative  lan- 
guage, if  it  be  susceptible  of  any  other,  more  conformable  to 
justice;  but  if  the  words  be  positive  and  without  ambiguity,  I 
can  find  no  authority  for  a  court  to  vacate  or  repeal  a  statute  on 
that  ground  alone.    But  it  is  only  in  express  constitutional  pro« 
Tisions,  limiting  legislative  power  and  controlling  the  temporary 
will  of  a  majority,  by  a  permanent  and  paramount  law,  settled  b^ 
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the  delibeiate  wisdom  of  the  nation,  thati  can  find  a  safe  and  solid 
ground  for  the  authority  of  courts  of  justice  to  declare  Toid  any  1^- 
ialatiye  enactment.    Any  assumption  of  authority  beycnd  this, 
would  be  to  place  in  the  hands  of  a  judiciaiy,  powers  too  great 
and  too  undefined,  either  for  its  own  security  or  the  protection 
of  private  rights.    It  is,  therefore,  a  most  gratifying  circam- 
stance  to  the  friends  of  regulated  liberty,  that  in  eyery  change 
in  their  constitutional  polity,  which  has  yet  taken  place  here,, 
whilst  political  power  has  been  more  widely  diffused  among  the 
people,  stronger  and  better-defined  guards  have  been  given  to 
the  rights  of  property.     Thus  in  the  constitution  of  the  United 
States,  the  states  have  been  inhibited  from  passing  any  law  im- 
pairing the  obligation  of  contracts,  a  power  boldly,  rashly,  and 
wantonly  exercised  under  the  old  confederation.    So  again,  in 
the  constitution  of  our  own  state,  adopted  in  1822,  in  addition 
to  the  general  prorision  of  the  old  constitution  already  quoted, 
"  that  no  one  shall  be  deprived  of  any  of  the  rights  or  priTileges 
secured  to  any  citizen  thereof,  imless  by  the  law  of  the  land  or 
the  judgment  of  his  peers,"  farther  protection  is  given  to  prop- 
erty, by  adding  a  prohibition  against  '*  the  taking  private  prop- 
erty for  public  use  without  just  compensation,"  and  also  another 
against  "  the  depriving  any  one  of  life,  liberty,  or  property,  with- 
out due  process  of  law.,"  t.  e.,  by  mere  arbitrary  legislation^ 
under  whatever  pretext  of  private  or  of  public  good. 

Believing  that  we  are  to  rely  upon  these  and  similar  pro> 
visions  as  the  best  safeguards  of  our  rights,  as  well  as  the  safest 
authorities  for  judicial  direction,  I  can  not  bring  myself  to  ap- 
prove of  the  power  of  courts  to  annul  any  law  solenmly  passed, 
either  on  an  assumed  ground  of  its  being  contrary  to  natural 
equity,  or  from  a  broad,  loose,  and  vague  interpretation  of  a 
constitutional  provision,  beyond  its  natural  and  obvious  sense. 
There  is  no  provision  of  the  old  state  constitution,  that,  in  mj 
tmderstanding  of  it,  so  limits  the  power  of  the  legislature  over 
the  property  of  its  citizens,  as  to  enable  a  court  to  set  aside 
these  statutes,  or  titles  acquired  under  them,  on  the  ground  of 
unconstitutional  enactment.  The  words  of  our  present  consti- 
tution are  stronger,  and  under  them  the  result  might  be  differ- 
ent. Nor  can  I  consider  the  clause  of  the  constitution  of  the 
United  States  inhibiting  any  state  from  '*  passing  any  law  im- 
pairing the  obligation  of  contracts"  as  bearing  upon  these  acts. 
I  am  well  aware  that  the  language  and  reasoning  of  Judge  Story,, 
in  his  justly  celebrated  opinion  in  the  great  Dartmouth  college 
cause,*  gives  an  extension  to  the  meaning  of  the  word  contract, 

1.  4  WhmL  618. 
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which  might  perhaps  authorize  its  application  to  a  case  like  that 
.  before  us.  Such,  however,  is  not  the  doctrine  of  Chief  Justice 
Marshall,  or  of  his  brethren,  nor  do  any  of  the  decisions  of  the 
supreme  court  of  the  United  States  under  this  head  of  constitu- 
tional law,  rest  upon  or  involve  so  latitudinarian  a  meaning.  I 
can  not  consider  the  word  contract  as  applying  to  such  a  trans- 
action as  that  upon  which  the  plaintiffs  here  rest  their  title, 
without  giving  to  it  an  extent  of  meaning  wholly  tmwarranted 
by  any  legal  or  even  any  colloquial  usage.  A  contract  necessarily 
implies  some  reciprocity  between  the  parties;  some  mutuality  of 
compact  between  them.  But  a  will  absolute  in  its  terms,  and 
unconditional,  can  not,  by  any  stretch  of  terms  within  the  limits 
of  legal  or  of  ordinary  language,  be  termed  a  contract;  still  less 
can  an  estate  absolutely  vested  tmder  a  decree;  or  if  contingent^ 
yet  contingent  only  on  the  casualties  of  life,  not  on  any  condi- 
tion to  be  performed,  be  considered  as  an  executed  contract.  If 
such  interpretation  be  allowed,  there  can  be  scarcely  any  state 
legislation  which  will  not  be  in  danger  of  being  impeached  and 
set  aside  for  unconstitntionaliiy ,  as  touching  something  that  has 
at  some  past  time  or  other  been  the  subject  of  an  executed  con- 
tract. Viewing,  as  I  do,  this  provision  of  our  federal  constitution 
and  the  series  of  wise  and  salutary  decisions  tmder  it,  as  forming 
the  most  importaiit  safeguard  of  the  rights  of  industzy  and  labor 
possessed  by  the  American  citizen,  I  hold  that  sotmd  political 
wisdom,  not  less  than  correct  legal  interpretation,  should  for- 
bid us  to  press  the  words  of  the  constitution  beyond  their  orig- 
inal obvious  and  settled  meaning;  and  thus  to  make  that  pru- 
dent and  useful  check  upon  legislative  indiscretion,  odious  to  tha 
people,  by  seeking  to  cover  with  it  the  whole  of  state  legisla- 
tion, and  embarrassing  its  most  ordinazy  and  most  beneficial 
operations.  Under  any  view  of  the  private  acts  in  question,  I 
conclude  that  they  were  within  the  constitutional  legislative 
authority;  censurable,  perhaps,  for  want  of  due  caution,  but  not 
impeachable  for  usurpation  of  power.  • 

The  next  points  of  inquiry  are,  whether  the  orders  of  the 
chancellor  empowering  the  sale  by  Clarke  were  not  void  for  want 
of  conformity  with  the  statutes;  and  if  they  did  not  conform  ta 
the  acts,  whether  the  sale  imder  them  was  not  a  nullity  ? 

I  have  already  intimated  my  strong  impression  (at  least  as  at 
present  advised)  that  the  orders  were  not  in  conformify  with  the 
acts,  and  that  the  third  act  still  confined  the  chancellor  to  allow 
no  other  application  of  the  proceeds  of  the  sale  than  was  valid 
under  the  "  acts  heretofore  passed."    But,  nevertheless,  I  am  of 
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opinion  that  the  orders  were  so  far  valid  as  to  protect  a  frona,/£d0 
purchaser  at  a  sale  made  in  conformity  with  them,  and  to  bestow 
upon  him  a  legal  title  not  to  be  impeached  in  a  court  of  law. 
Beyond  this,  I  can  not  go,  nor  does  the  case  demand  it.  The 
order  made  under  the  first  two  acts,  was  in  contraTention  of  the 
statutes,  so  far  as  it  allowed  a  part  of  the  proceeds  of  the  sale  to 
be  applied  to  the  payment  of  Clarke's  former  debts;  nor  do  I 
think  that  the  words  of  the  act  of  1816,  ratified  the  former  words 
or  extended  the  chancellor's  powers  in  future  orders  as  to  the 
liberty  of  applying  the  principal  of  those  funds,  of  which,  ac- 
cording to  the  '*  acts  heretofore  passed"  on  the  subject,  the  inter- 
est only  was  to  be  expended.  But  Clarke  was  clearly  and 
directly  empowered  under  the  second  and  third  acts  to  sell  the 
property,  after  being  permitted  by  the  chancellor,  or  having  pro- 
cured his  assent.  If,  then,  he  procured  the  chancellor's  assent 
to  the  sale,  however  erroneous  the  order  granting  that  assent 
might  have  been  as  to  the  application  of  the  proceeds  of  the  sale, 
I  can  not  see  how  the  title  acquired  imder  such  a  sale  is  to  be 
impeached  in  a  court  of  law,  on  the  ground  of  erroneous  appli- 
cation of  the  proceeds.  The  question  of  application  belongs  to 
the  peculiar  jurisdiction  of  equiiy,  and  can  not  be  judged  col- 
laterally in  a  court  of  law,  so  as  to  overthrow  indirectly  and  con- 
sequentially a  legal  title  connected  vnth  it.  The  old  equity 
doctrine  of  application,  which  required  purchasers  from  trustees 
to  look  to  the  application  of  the  moneys  paid  by  them  at  the 
hazard  of  losing  the  estate,  or  paying  the  consideration  twice 
over,  vrsa  long  ago  allowed  to  be  hard  and  unjust,  and  recently 
has  been  weakened  by  repeated  decisions  limiting  its  extent  or 
explaining  away  its  force;  *'  equiiy  struggling,  as  has  been  well 
said,  against  its  own  inequitable  rule."  In  this  state,  the  recent 
revision  of  our  laws  has  expunged  the  rule  from  our  system. 
This  legislative  alteration,  however,  can  not,  as  such,  affect  the 
present  case.  But  in  its  largest  and  most  unrestrained  acceptation, 
this  rule  could  never  have  been  carried  so  far  as  to  make  the 
bona  fide  purchaser's  estate,  not  only  dependent  upon  his  seeing 
that  the  proceeds  of  the  trust  fund  went  to  the  person  or  purpose 
held  out  by  the  court  as  entitled  to  receive  it,  but,  moreover, 
further  dependent  upon  the  right  judgment  of  the  court  in  its 
decision  or  its  order  as  to  the  proper  person  or  purpose  entitled 
to  such  beneficial  interest.  Such  a  distinction  would  have  gone 
very  far  to  make  every  sale  under  the  authority  of  chanceKy, 
doubtful  and  hazardous. 

What  Lord  Bedendale  has  said,  in  reference  to  the  effect  of  • 
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decretal  order,  may,  for  the  same  reason,  be  extended  to  all  sales 
under  the  anthoriiy  of  the  court.  "  The  general  impression  of 
all  the  cases  on  this  head  is,  that  the  purchaser  has  a  right  to 
presume  that  the  court  has  taken  the  steps  necessary  to  investi- 
gate the  rights  of  parties,  and  that  it  has  on  investigation  prop- 
erly decreed  a  sale:"  1  Sch.  &  Lef.  597.^  Whether  or  no  the 
purchaser's  title  under  such  a  sale  must  be  protected  absolutely 
and  condusively ,  both  at  law  and  in  equity,  or  (as  I  rather  think) 
whether  equity  might  not  review  the  whole  transaction  and  va- 
cate the  sale  on  the  return  of  the  purchase  money,  so  as  to  pro- 
tect only  against  actual  loss,  I  am  not  prepared  to  say,  nor  are 
we  called  upon  to  decide.  But  as  the  difficulty  arises  from 
error  in  a  court  of  equity,  it  is  in  equity  alone  that  the  remedy 
must  be  sought.  Merely  to  vacate  the  sale  and  invalidate  the 
title  acquired  under  it,  in  a  court  of  law,  would  be  but  to 
inflict  an  additional  and  inequitable  hardship  upon  a  new  party, 
by  attempting  to  shift  the  loss  from  one  innocent  sufferer  to 
another,  even  if  that  power  were  within  the  competence  of  a 
court  of  common  law.  But  it  is  not  within  such  jurisdiction. 
All  these  private  acts  clearly  and  unequivocally  give  the  right 
to  sell  the  real  estate  with  the  permission  of  the  chancellor;  and 
that  authority  of  sale  seems  to  me  good  in  law,  whatever  may 
have  been  the  judicial  error  in  directing  the  subsequent  applica- 
tion of  the  proceeds.  If  such  error  has  occurred,  and  if  it  can 
be  corrected  at  all  at  this  period,  it  is  to  be  corrected  only  by 
equity  reviewing  its  own  orders  either  in  the  same  or  a  higher 
court,  and  adjusting  the  loss  among  the  several  sufferers  in  flieir 
just  ratio.  I  have  thus  far  been  led  to  the  very  same  conclusions 
on  the  points  under  examination  with  the  supreme  court,  by  a 
course  of  reasoning  somewhat  different  from  theirs,  though  not 
in  contradiction  to  it.  On  the  last  point  I  am  compelled  to  dif- 
fer altogether  from  their  decision. 

The  sale  and  conveyance  under  which  the  defendant  claims 
title,  are  impeached  as  wholly  void,  because  not  made  in  con- 
formiiy  with  the  express  directions  of  the  chancellor  in  his  order. 
I  can  not  but  consider  this  objection  fatal  to  the  legal  title  of 
the  defendant,  as  it  now  stands.  By  those  acts,  as  was  justly 
said  by  the  then  chancellor,  in  a  case  arising  under  them,  "  the 
chancellor  was  virtually  made  the  trustee  of  the  property:"  Sin- 
clair y.  Jackson,  S  Cow.  543;  and  no  sale,  mortgage,  or  conveyance 
was  valid  without  his  express  assent  or  permission.  In  his  ordei 
of  March,  1817,  he  directs  in  three  successive  sentences:  1;  That 

1.  Cfifard  V.  Sort,  1  Sch.  Ii  Lef.  897. 
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Clarke  be  authorized  to  sell  certain  property  therein  described; 
2.  That  he  be  authorized  to  mort^fage  said  property;  and  3. 
"  The  said  Clarke  is  further  authorized  to  convey  any  part  there- 
of in  payment  or  satisfaction  of  any  debt  due  from  him,  on  a  val- 
uatiofTbe  agreed  upon  between  him  and  his  creditors,  pnv 
vided,  nevertheless,  that  every  sale  and  mortgage,  and  conveyance 
in  satisfaction,  that  may  be  made  by  the  said  T.  B.  Clarke  in  vir- 
tue thereof,  shall  be  approved  by  one  of  the  masters  of  this 
court,  and  that  a  certificate  of  such  approval  be  indorsed  upon 
any  deed  or  mortgage  that  may  be  made  in  the  premises. "  Here 
the  words  sale,  and  mortgage,  and  conveyance  in  satisfaction, 
refer  directly  to  the  several  authorities  successively  granted  to 
sell,  to  mortgage,  and  to  convey;  whilst,  again,  the  words  *'  deed 
or  mortgage"  must  be  referred  to  all  the  prior  sentences,  or  the 
word  *'  mortgage"  has  no  effect  at  all.  So  Clarke  was  nowhere 
authorized  to  mortgage  in  satisfaction  of  debt.  For  all  these 
powers  the  approval  of  a  master  is  necessary,  or  the  power  is 
not  granted. 

Judge  Bronson,  in  pronouncing  the  opinion  of  the  supreme 
court,  rests  the  decision  of  this  part  of  the  cause  upon  render- 
ing the  words  "in  satisfaction  of  debt,"  as  applying  to  each 
member  of  the  whole  preceding  phrase,  so  as  to  mean  every  sale 
in  satisfaction,  every  mortgage  in  satisfaction,  every  conveyance 
in  satisfaction,  whilst  the  whole  proviso  has  no  reference  beyond 
the  sentence  which  it  immediately  follows.  He  therefore  re- 
gards Clarke  as  having  an  absolute  power  to  sell  or  mortgage, 
and  only  limited  by  requiring  the  master's  assent,  to  oonv^  in 
satisfaction  of  prior  debts.  I  must  regard  this  interpretation  as 
in  direct  hostility  with  the  spirit  and  intention  of  the  will,  and 
the  acts  of  the  legislature,  and  equally  so  to  those  of  the  chan- 
cellor's order;  who  would  obviously  require  the  same  guards 
against  an  abuse  of  trust  in  a  sale  for  cash,  or  a  mortgage,  as  in 
a  conveyance  in  satisfaction  of  debt.  Such  an  interpretation 
would,  therefore,  not  be  probable,  was  the  language  ambiguous 
or  doubtful;  but  I  see  no  doubt  or  ambiguity  in  the  order. 
According  to  the  most  clear  and  obvious  use  of  language,  the 
approval  of  the  master  is  toade  a  necessary  condition  to  every 
alienation  in  any  way,  or  for  any  purpose.  It  is  a  plain  ques- 
tion of  the  meaning  of  words,  in  respect  to  which  every  man 
must  judge  for  himself.  Differing  so  widely  in  my  understand- 
ing of  this  meaning  from  the  deliberate  judgment  of  the  learned 
court,  I  can  not  speak  with  the  unqualified  confidence  which  I 
should,  had  it  been  presented  as  a  new  question;  but  still,  for 


Dec.  1838.]  Cocbrjls  v.  Van  Sublat.  587 

myself,  I  must  baj,  with  strong  disposition  to  protect  if  possible 
the  rights  of  an  innocent  bona  fide  purchaser,  I  haye  not  been 
able  to  perceive  the  slightest  color  for  the  meaning  given  by  the 
supreme  court.  If  this  understanding  of  the  order  be  correct, 
then  the  sale  by  Clarke  was  a  nullity  without  such  an  approval 
by  a  master.  Looking  merely  to  the  parties,  it  is  a  nullity,  be- 
cause it  wants  the  assent  of  the  chancellor  (the  virtual  trustee), 
through  the  officer  whom  he  substitutes  to  himself.  Looking 
to  the  conveyance,  it  is  void  for  want  of  the  performance  of 
that  condition  precedent  which  was  made  essential  not  merely 
to  the  commencement  of  the  estate,  but  to  the  very  creation  of 
the  power  of  sale. 

Nor  can  an  approval  by  a  master  with  his  certificate  thereof, 
given  eleven  years  after  the  conveyance  by  Clarke,  and  five  years 
after  his  death  (when  the  title  had  vested  in  his  lawful  issue  living 
at  his  decease),  in  my  opinion  aid  the  legal  title  imder  such  con- 
veyance.' The  long  interval  of  time  which  had  elapsed,  the 
death  of  Clarke,  the  change  in  the  value  of  property,  would 
throw  doubt  upon  the  transaction,  and  require  explanation  and 
other  evidence  to  support  it,  were  the  certificate  adduced  to  en- 
force an  equitable  claim  for  perfecting  a  title.  But  we  are 
reviewing  the  decision  of  a  court  of  law,  and  can  not  look  be- 
yond the  legal  title  as  it  now  exists.  In  order  to  obtain  a  legal 
authority  to  sell,  I  think  it  was  absolutely  necessary  that  Clarke 
should  have  his  contract  of  sale  approved  by  a  master.  He 
neither  obtained  such  approval  (as  far  as  appears),  at  the  time 
when  it  ought  properly  to  have  been  obtained,  nor  subsequently 
during  his  life-time.  No  title,  therefore,  passed  at  the  time  by 
his  conveyance,  and  on  his  death  the  legal  titte  passed  to  his 
children,  by  the  operation  of  the  devise  and  our  statute  of 
trusts;  nor  can  that  title  be  divested  in  a  court  of  law  by  a  sub- 
sequent approval  of  a  master;  especially  after  claim  of  the 
lands  and  commencement  of  a  suit  for  their  recovery.  It  is» 
indeed,  possible  that  the  sale  might  have  been  approved  at  the 
time,  and  from  some  neglect  the  proper  evidence  required  not 
duly  indorsed  on  the  deed.  Of  this  we  harve  no  evidence,  nor 
if  we  had,  could  the  court  below  take  cognizance  of  it.  But  if 
such  were  the  &ct,  it  would  form  one  of  tiiose  cases  of  defective 
execution  which  equity  could  relieve,  and  equity  alone.  If  the 
defendant  has  such  a  protection  to  her  title,  she  must  go  to 
chancery  to  give  it  vali<Uty  and  effect. 

As  the  case  now  stands,  I  am  of  opinion  that  the  judgment  of 
the  supreme  court  should  be  reversed,  on  the  single  ground  thai 
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the  sale  and  conyejanoe  by  Clarke,  not  haTing  been  appzored  bj 
a  master  until  years  after  his  deatb,  when  the  title  had  passed 
tp  the  present  plaintiffs,  were  void  and  inoperative. 

On  the  question  being  put,  Shall  this  judgment  be  reversed? 
seven  members  of  the  oourt  voted  in  the  affirmative,  and  twelve 
in  the  negative. 

Whereupon  the  judgment  of  the  supreme  court  was  affirmed. 


Cochran  v.  Van  Surlap  by  no  means  settled  the  titles  deraigned  froai 
Clarke.  The  decisions,  however,  all  recognize  the  binding  anthority  of  tlw 
principal  case,  if  we  except  WUUamatm  t.  Berry^  8  How.  (U.  S.)  496.  Tba 
questions  in  that  case  were  identical  with  thoee  of  the  principal  case.  Tbm 
action  was  ejectment  brooght  by  Mrs.  WiUiamson,  one  of  the  danghters  of 
Clarke,  against  Berry,  who  denugned  under  De  Grasse,  a  grantee  of  Clarke. 
The  court  held  in  that  case  that  the  exposition  of  a  private  statute  could  no* 
be  considered  as  forming  part  of  the  local  law  of  real  property,  and  therefon 
was  not  binding  upon  them.  Thus  left  untrameled  they  proceeded  to  ex- 
amine the  case.  The  constitutional  power  of  the  legislature  to  pass  acts 
authorizing  the  disposition  of  infants'  estates,  or,  in  fact,  any  of  the  acts  which 
came  under  consideration  in  the  principal  case,  was  not  impugned.  Tlie 
question  was  as  to  the  construction  of  the  acts.  The  court  say:  "  It  was 
said  in  that  case*'  {Cochran  v.  Van  Surlai/)  **  and  it  was  the  foondation  of 
the  judgment  in  it  that  a  decree  in  chancery  could  not  be  looked  into  in  a 
collateral  way  for  the  purpose  of  setting  aside  rights  growing  under  it.  We 
concur  that  neither  ordera  nor  decrees  inchanceiy  can  be  reviewed  as  a  whole 
in  a  collateral  way.  But  it  is  an  equally  weU-eettled  rule  in  jurisprodenoe 
that  the  jurisdiction  of  any  court  exercising  anthority  over  any  subject  may 
be  inquired  into  in  every  other  court,  when  the  proceedings  in  the  former  are 
relied  upon  and  brought  before  the  latter,  by  a  party  claiming  the  benefit  of 
such  proceedings.  The  rule  prevails  whether  the  decree  or  judgment  has 
been  given  in  a  court  of  admiralty,  chancery,  ecclesiastical  court,  oourt  of 
common  law,  or  whether  the  point  ruled  has  arisen  under  the  laws  of 
nations,  the  practice  in  chancery,  or  the  municipal  laws  of  states.  •  •  • 
The  defendant  in  this  action  says  he  bought  from  De  Grasse.  It  is  proved 
that  De  Grasse  was  a  creditor  of  Clarke,  and  that  the  oonsideratioii  for 
Clarke's  conveyance  to  him,  except  the  wild  lands,  was  the  amount  that 
Clarke  owed  to  him.  Then  in  order  to  sustain  the  conveyance  of  Clarke  to 
De  Grasse,  he  introduces  the  acts  for  the  relief  of  Clarke  and  the  orders  of 
the  chancellor  upon  them.  This  evidence  raises  the  questions  whether  or  not 
the  chancellor  had  jurisdiction  to  give  an  order  permitting  Clarke  to  convey 
any  part  of  the  deoiised  premises  in  watisfaetion  of  his  debts,  and  that  neith^ 
De  Grasse  nor  his  aliens  can  derive  from  the  order  or  the  conveyance  bj 
Clarke  to  De  Grasse  any  title  to  the  premises  in  dispute."  The  pUintifl 
was  held  entitled  to  a  recovery. 

These  titles  again  came  for  review  before  the  same  court  in  Suydam  v. 
Williamson,  24  How.  (U.  S.)  427.  The  court  then  receded  from  their  former 
opinion.  Their  reason  was  the  dedsioin  in  the  case  of  Towle  v.  Fbmey,  14 
N.  Y.  426,  in  which  also  titles  derived  from  Clarke  were  under  considera- 
tion. There  the  case  of  H'iUiamBon  v.  Berry  was  brought  to  the  attention 
of  the  court  of  appeals.  But  the  court  refused  to  be  bound  by  it,  holding 
that  in  the  case  of  a  conflict  between  the  judgments  of  their  own  oourts  and 
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the  judgments  of  oourts  of  the  United  States  they  would  be  bound  by  the 
adjudications  of  the  former,  nnless  the  case  arose  under  the  constitution  and 
laws  of  the  United  States.  They  declared  that  the  determination  in  Cochran 
T.  Van  Surlay  was  a  determination  of  the  court  of  last  resort,  not  only  upon 
all  the  questions  of  law  involved  in  the  case  then  under  consideration,  but 
upon  the  identical  title  under  which  the  plaintiff  in  the  reported  case  and  the 
then  defendant  claimed  to  own  the  premises  in  controversy  in  the  respective 
■nits;  and  that  in  such  case,  there  being  no  pretense  of  collusion  on  the  part 
of  or  imputation  of  carelessness  to  the  members  of  the  court,  the  determina- 
tion should  be  held  conclusive  upon  all  persona  in  interest,  or  who  might  be- 
come iuterested  in  the  question,  as  well  as  upon  the  parties  to  the  particular 
action.  The  United  States  court  held  themselves  bound  by  the  construction 
thus  again  given  to  the  state  statute  by  the  state  courts.  Other  cases  which  have 
upheld  the  title  derived  from  Clarke,  upon  the  authority  of  the  principal  case 
an:  TowU  v.  Bemsen,  70  N.  Y.  307;  Cflarhe  v.  Davenport,  1  Bosw.  105;  WU- 
Kamaon  v.  lUld,  2  Sandf.  Ch.  547.  See  also  dissenting  opinion  in  Towle  v. 
Palmer,  1  Abb.  (N.  S.)  109. 

Leoisultivx  Powee  Extends  to  Pboyidino  tob  the  Sale  of  real  estate 
belonging  to  persons  laboring  under  disabilities  of  infancy  or  of  other  kind^ 
where  the  sale  becomes  necessary  for  their  support  or  for  any  reasons  con- 
nected with  their  interests  or  welfare:  Matter  of  Trtuteea  N.  T.  P.  E,  Pub, 
School,  31  N.  Y.  591;  Anderaon  v.  Matlier,  44  Id.  260;  Brtevoort  v.  Orace, 
53  Id.  251;  LeggeU  v.  Hunter,  19  Id.  461.  But  if  no  such  disability  exist, 
the  legislature  can  not  provide  for  the  compulsory  sale  of  an  estate:  Powers 
V.  Bergen,  6  Id.  368. 

Ldut  to  Lechslativb  Power  is  that  only  which  is  establiBhed  by  the  pes- 
itive  provisions  of  the  constitution:  Newell  v.  People,  7  N.  Y.  109;  People  v. 
yew  York  Gas  Light  Co,,  64  Barb.  65;  PeopU  v.  Quant,  12  How.  86;  S.  C, 
2  Park.  42;  People  v.  Toynbee,  13  N.  Y.  412;  S.  C,  2  Park.  534,  all  adopt- 
ing the  views  of  Senator  Verplanck  on  this  subject,  and  rejecting  with  him 
the  notion  of  any  "  higher  law"  which  will  authorize  the  judiciaiy  to  declare 
unconstitutional  laws  contrary  to  the  first  principles  of  right.  To  the  same 
effect,  see  Hohe  v.  Henderson,  25  Am.  Dec.  677.  Upon  the  other  hand,  in 
People  V.  Westchester,  4  Barb.  73.  the  court  denied  that  the  general  powers 
delegated  to  the  legislature,  comprehended  such  a  power  as  that  to  transfer 
the  property  of  one  citizen  to  another,  even  though  no  express  prohibition  on 
the  exercise  of  the  power  could  be  found  in  the  constitution;  for  such  a 
power  was  beyond  the  scope  of  legislative  authority.  The  act  declared  un- 
oonstitutional  in  that  case  seems,  however,  to  have  been  opposed  to  the  ex- 
pirees provision  of  the  constitution,  which  forbade  the  taking  of  private  prop- 
erty for  public  use  without  just  compensation. 

Leoislatubx  OAir  not  Depbite  an  Individital  of  Ids  property  for  the 
benefit  of  another:  N.  T.  <C-  Oswego  B.  B.  Co,  v.  Van  Horn,  57  N.  Y.  477. 
But  this  limitation  of  power  does  not  prevent  the  legislature  from  giving  an 
additional  remedy  for  the  enforcement  of  a  right:  Syracuse  CUy  Bank  v. 
Dams,  16  Barb.  192,  citing  the  principal  case. 

The  principal  ease  has  also  been  cited  in  support  of  the  following  proposi* 
tions:  An  act  will  not  be  declared  unconstitutional  unless  its  repugnance  to 
the  ooostitntion  is  so  plain  as  not  to  admit  of  a  reasonable  doubt:  PeopU  v. 
Morgan,  5  Daly,  184.  Expositions  of  the  national  constitution  by  the  natbnal 
oourts  are  of  binding  authority  upon  state  courts:  Metropolitan  Bank  v.  Van 
jDyek,27V.Y.446.  The  case  is  also  dted  in  FFbod  v.  ifotAer,  38  Barb.  477» 
and  in  the  dissenting  opinion  in  Bowman  v.  TaUnumf  2  Bob.  399;  S.  C,  27 
How.  278. 
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The  Powxb  or  thb  Leoislatubx  to  Exxbci8e  Guabdianshif  orer  mmoo 
and  their  estates  was  denied  in  Jfmu  v.  Perry,  30  Am,  Dec  430,  the  oomt 
holding  that  the  legislatare  should  provide  for  the  protectian  of  infuitB  by 
the  passage  of  general  laws. 


WAIiLEB  V.  HaBBIEL 

[M  WSSDKLL,  665.] 

Rbdxkftion  or  Lands  can  not  sb  Aocx>mpli8hbd  otherwiw  than  bj  strict 

compliance  with  the  statute. 
Salb  under  Ssniob  JiTDOMKNT,  after  the  time  of  redemption  expires,  cati 

off  all  junior  judgments  so  that  no  farther  redemption  can  be  made  ther»- 

onder  or  by  virtue  thereof. 
AoGXFTANCB  or  Bedemftion  Money  Induced  by  False  Refbesbntatio5s 

of  the  sheriff  that  the  law  goyeming  redemptions  had  been  complied 

with,  is  not  a  waiver  of  the  right  to  object  to  a  non-compliance  with 

the  law,  and,  on  refunding  or  offering  to  refund  the  money,  to  hold  the 

property  free  from  such  redemption. 

Bill  to  zedeem.  Daniel  Mason  was  the  owner  of  the  premises 
in  controTersy  when,  in  1824,  he  mortgaged  them  to  William 
Stevenson.  This  mortgage  was  assigned  to  the  respondent  Har- 
ris, and  being  foreclosed  by  her,  she  bought  in  the  property 
January  31, 1833.  On  the  eighth  of  NoTember,  1833,  the  ap- 
pellant tendered  respondent  the  amount  of  the  mortgage  on  the 
day  of  sale,  with  interest  and  all  costs.  The  tender  was  refused, 
and  twelve  days  later  this  suit  was  commenced.  The  claim  of 
the  appellant  to  redeem  was  based  on  the  following  facts:  July 
12, 1825,  Calvin  Barker  obtained  judgment  against  Daniel  Mason. 
Execution  issued  on  this  judgment,  and  thereunder  the  premises 
were  sold  to  respondent  July  25, 1832,  for  eight  hundred  and 
one  dollars.  On  October  25, 1833,  the  last  day  for  redeeming 
from  that  sale,  appellant  called  on  the  sheriff  to  redeem  from 
this  execution  sale,  claiming  the  right  to  do  so  as  a  judgment 
creditor  of  Mason  and  another  person,  under  judgment  docketed 
Februaiy  10,  1832.  He  delivered  to  the  sheriff  an  execution 
upon  this  last  judgment,  and  paid  him  for  respondent  eight 
hundred  and  seventy-one  dollars  and  nine  cents,  the  amount  of 
her  bid  at  the  execution  sale  with  interest.  He  did  not,  until 
October  26,  deliver  to  the  sheriff  a  copy  of  the  docket  of  the 
judgment  under  which  he  had  paid  the  redemption  money.  On 
October  30,  the  agent  of  the  respondent,  under  the  impiessicm 
obtained  from  the  sheriff  that  the  copy  of  the  docket  had  been 
duly  delivered  to  the  sheriff,  received  from  the  sheriff  the  eighi 
hundred  and  seveniy-one  dollars  and  nine  cents.    The  appellanti 
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on  being  correctlj  informed  of  the  &ct8,  offered  to  refund  the 
money,  which  was  refused.  Noyember  5,  1833,  appellant  ob- 
tained a  sheriff's  deed  based  upon  his  redemption,  and  under 
this  deed  sought  to  redeem  from  the  mortgage.  The  vice-chan- 
cellor decreed  that  redemption  be  made.  The  chancellor  on 
appeal  reyersed  this  decision.  The  complainant  then  appealed 
to  this  court. 

A.  Taber,  for  the  appellant. 

J,  HdlmeB  and  S.  Stevens^  for  the  respondent. 

Nelson,  C.  J.  Although  this  case  is  quite  ToluminouSy  and 
the  points  presented  somewhat  diffuse,  it  involyes  but  a  single 
question;  and  that  is,  whether  Waller,  the  appellant,  entitled 
himself  to  the  benefit  of  the  purchase  of  the  premises  under  the 
judgment  in  fayor  of  Barker,  and  consequently  to  the  sheriff's 
deed,  by  yirtue  of  his  attempt  to  redeem  on  the  twenty-fifth  of 
October,  1833.  If  he  did,  he  acquired  the  interest  of  Mason, 
the  mortgagor,  in  the  premises,  and  of  bourse  the  equity  of  re- 
demption, and  is  entitled  to  pay  off  the  mortgage,  for  the  pur- 
pose of  so  far  disincumbering  his  estate.  If  he  did  not  effectu- 
ally redeem,  and  failed  to  acquire  the  interest  of  Mason,  then 
the  respondent  haying  by  yirtue  of  her  purchase  become  entitled 
to  all  the  estate  that  Mason  had  in  the  premises,  she  of  course 
had  possessed  herself  of  the  equity  of  redemption,  and  the  ap- 
pellant had  no  right  to  redeem  the  premises  from  the  effect  of 
the  sale  under  the  mortgage. 

The  idea  that  Waller  may  still  redeem  the  mortgage,  notwith- 
standing Mrs.  Harris  took  the  interest  of  Mason  under  the 
Barker  judgment,  is  altogether  fallacious.  After  that,  he  is  a 
stranger,  for  his  judgment,  being  younger,  is  no  longer  a  lien  on 
the  premises;  all  the  estate  of  Mason  (the  defendant  in  the  judg- 
ment), on  which  it  could  attach,  haying  passed  out  of  him  to 
Mrs.  Harris,  by  title  paramount.  I  am  aware  it  was  said  that 
Mrs.  Harris  lost  the  benefit  of  her  purchase  by  subsequently 
foreclosing  the  mortgage,  and  that  for  that  reason  Waller's  judg- 
ment comes  in  next  to  it;  and  as  the  foreclosure  is  not  conclusiye 
upon  judgment  creditors,  he  thus  makes  out  his  right.  This  yiew 
is  certainly  ingenious,  and  if  we  are  bound  to  yield  to  it,  will  oper- 
ate successfuUy,  through  the  forms  of  law,  to  cheat  (if  I  may  be 
allowed  the  term)  Mrs.  Harris  out  of  the  purchase  money  paid 
on  the  sale  under  the  execution,  for  the  benefit  of  a  junior 
judgment  creditor.  But  the  law  is  subject  to  no  such  reproach. 
After  the  sale  under  the  execution,  Mrs.  Harris  bought  in  the 
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^ortgage^  and  took  an  assignment;  thereby  possessing  herself  of 
both  the  interest  of  the  mortgagor  and  mortgagee;  the  fore- 
closure^ therefore,  was  a  work  of  supererogation  as  regarded  junior 
liens  on  the  equity  of  redemption.  The  whole  estate  had  been 
swept  from  under  them,  and  vested  in  her  by  title  paramount. 
It  is  true  that  her  title  to  the  equity  of  redemption  under  the 
sale  upon  the  judgment  was  inchoate,  and  has  been  intercepted, 
if  the  appellant  can  maintain  his  deed  from  the  sheriff,  but  if 
not,  as  she  was  entitled  to  it,  on  the  tweniy-£btth  of  October  her 
right  became  perfect,  and  related  back  to  the  day  of  the  sale; 
and  on  that  day,  in  judgment  of  law,  she  was  the  owner  of  this 
oquiiy.  The  question,  therefore,  in  any  legal  view  of  the  case, 
is  narrowed  down  to  the  redemption  of  the  sale  under  the  Barker 
judgment. 

Now  it  must  be  borne  in  mind,  that  redemption  of  lands  un- 
der execution,  is  a  creature  of  the  statute:  2  B.  S.  370-374, 
unknown  to  the  conmion  law,  and  hence  it  is  obvious  we  mnst 
look  to  its  provisions  alone  for  the  steps  necessary  to  acquire  a 
right  under  it.  Before  the  act  of  1820,  Sess.  Laws,  167,  the 
purchaser  was  entitled  to  his  deed  on  payment  of  the  purchase 
money,  by  which  the  title  passed  absolutely.  By  thatact,  a  system 
was  devised  which  in  effect  extended  a  credit  of  fifteen  months  to 
the  judgment  debtor  from  the  sale;  and  within  which  time  he, 
or  any  assignee  of  his  interest,  or  any  junior  judgment  creditor, 
at  the  respective  periods  designated  in  the  statute,  upon  comply- 
ing with  certain  conditions  therein  prescribed,  might  redeem  the 
purchase  and  take  the  deed.  The  act  did  not  prescribe  the  evi- 
dence of  the  existence,  amount,  or  ownership  of  the  judgment 
under  which  the  redemption  was  sought.  The  right  was  put 
upon  the  facts,  i.  e. :  1.  The  ownership  of  a  junior  judgment, 
which  was  a  lien;  and,  2.  The  payment  of  the  money  within 
fifteen  months.  Upon  this  being  shown,  the  right  followed. 
In  1  Cowen,  443,  the  court  suggest  that  an  exemplification  of  the 
judgment  would  be  proper  evidence ;  but  in  4  Id.  420,  whether  such 
evidence  need  be  produced  or  not,  is  made  to  rest  in  the  discre- 
tion of  the  sheriff.  To  guard  against  the  abuse  that  might  grow 
out  of  the  arbitrary  exercise  of  this  discretion,  and  establish  a 
fixed  rule  by  whidi  parties  could  act  understandingly  in  the 
steps  to  be  taken,  the  statute,  2  B.  S.  373,  sec.  60,  provides, 
that,  ''  to  entitle  any  creditor  to  acquire  the  title  of  the  original 
purchaser,  or  to  become  a  purchaser  from  any  other  creditor, 
pursuant  to  the  foregoing  provisions,  he  shall  present,"  1.  A 
copy  of  the  docket  of  the  judgment  tmder  which  he  claims,  etc.; 
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2.  A  true  copy  of  all  assignments,  verified  by  affidavit;  and,  3.  An 
affidavit  of  the  true  sum  due  on  the  judgment,  etc.  If  any  mean- 
ing or  effect  is  to  be  given  to  this  section,  proof  of  the  ownership 
of  the  judgment  and  payment  of  the  money  is  not  enough;  be- 
cause it  declares  that  to  entitle  the  creditor  to  acquire  the  title 
of  the  purchaser,  pursuant  to  them,  he  must,  in  addition,  furnish 
the  aforesaid  evidence;  this  seems  to  be  made  in  terms  as  imper- 
ative as  the  existence  of  the  judgment,  or  payment  of  the  money. 
This  conclusion  is  also  greatly  confirmed  by  recurring  to  the 
consideration  before  stated,  i.  e, ,  that  this  proceeding  is  a  creature 
of  the  statute;  a  complete  system  of  itself,  and  a  strict  compli- 
ance with  all  the  requirements  is  essential,  upon  well-settled 
principles,  in  order  to  claim  a  benefit  under  it.  I  know  that 
statutes  are  sometimes  construed  to  be  only  directoiy,  and  thea 
latitude  is  allowed;  but  it  is  otherwise  where  the  provisions  are- 
peremptory.  If  we  also  recur  to  the  defect  of  the  law  of  1820^ 
and  the  danger  of  abuses  under  it,  through  the  partiality  and 
favoritism  of  the  numerous  officers  charged  with  its  execution, 
we  are  strikingly  admonished  against  frittering  away,  by  doubt- 
ful construction,  this  salutaiy  check.  Our  bias  should  incline 
in  favor  of  regulating  discretion,  and  of  adhering  strictly  to  a 
provision  which  will  enable  all  parties  in  interest,  and  officers, 
to  act  understandingly  in  either  claiming  or  dispensing  its 
benefits. 

The  reception  of  the  money  can  not,  I  think,  under  the  cir< 
cumstances,  prejudice  the  rights  of  the  respondent.  I  am,  there- 
fore, in  favor  of  affirming  the  decree. 

Bbonson,  J.  If  the  appellant  failed  to  effect  a  valid  redemp- 
tion from  the  sale  under  the  Barker  judgment,  there  is  no  ground 
on  which  he  can  maintain  a  claim  to  redeem  from  the  mortgage. 
The  sale  on  execution  transferred  all  such  interest  as  Mason,  the 
debtor,  had  in  the  land  at  the  time  the  judgment  was  docketed; 
and  when,  at  the  end  of  fifteen  months,  the  sale  ripened  into  a 
title,  it  necessarily  destroyed  the  lien  of  all  junior  incumbrances. 
The  lien  of  the  appellant's  judgment  was  at  an  end,  and  from 
that  time  he  was  a  mere  stranger,  having  neither  right  nor  in- 
terest to  redeem  from  the  mortgage.  The  fact  that  there  had 
been  a  statute  foreclosure  of  the  mortgage,  and  a  purchase  under 
it  by  the  respondent,  within  the  fifteen  months,  can  not  alter  the 
case.  That  proceeding  barred  the  equity  of  redemption  of  the 
mortgagor,  and  all  persons  claiming  title  under  him;  but  those 
who  had  obtained  judgment  liens  on  the  mortgaged  premises 
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were  not  affected:  2  B.  S.  546,  sec.  8.  The  Barker  judgment,  and 
the  sale  under  it,  were  as  little  prejudiced  by  the  foredosore 
of  the  mortgage  as  was  the  judgment  of  the  appellant.  Not- 
withstanding the  foreclosure,  both  judgments  continued  to  be 
liens  on  the  property  until  a  title  was  perfected  under  the  first, 
and  then  the  lien  of  the  junior  judgment  was  extinguished. 
The  appellant  must  therefore  rest  his  case,  as  he  does  in  tiie 
li)ill,  on  the  ground — ^not  that  he  is  a  judgment  creditor  merely— 
but  that,  being  a  judgment  creditor,  he  redeemed  from  the  sale 
imder  the  Barker  judgment,  and  thus  acquired  the  title  or  equitr 
of  redemption  of  Mason,  the  mortgagor  and  judgment  debtor. 

This  brings  us  to  the  real  question  in  the  cause.  Was  there 
a  Talid  redemption  from  the  sale  under  the  Barker  judgment? 
The  appellant  delivered  to  the  sheriff  an  execution  which  had 
been  issued  on  his  judgment,  but  did  not  present  a  copy  of  the 
docket.  The  statute  declares,  that  to  entitle  a  creditor  to  redeem 
he  shall  present  to  and  leave  with  the  officer  who  made  the  sale, 
a  copy  of  the  docket  of  the  judgment  under  which  he  claims, 
duly  certified,  etc. :  2  B.  S.  373,  sec.  60.  The  language  is  too 
plain  and  explicit  to  admit  of  two  interpretations.  The  provis- 
ion is,  not  that  the  creditor  may,  but  that  he  shall  present  a 
copy  of  the  docket.  It  is  not  in  the  alternative,  allowing  a  copy 
of  the  docket,  or  some  other  satisfactoiy  evidence.  It  is  not  a 
mere  direction  to  the  officer,  but  a  qualification  of  the  right  oi 
the  creditor.  He  must  not  only  have  a  judgment,  but  to  entitle 
him  to  redeem,  he  must  present  the  specified  evidence.  There 
is  no  room  for  construction;  and  I  do  not  see  how  we  can  hold 
this  a  valid  redemption  without  repealing  the  statute. 

The  act  of  1820  did  not  prescribe  the  evidence  to  be  produced 
by  a  creditor  claiming  the  right  to  redeem.  The  consequence 
was  that  this  matter  was  left,  in  a  great  degree,  to  the  discretion 
of  the  sheriff  and  his  deputies.  Different  officers  were  at  liberty 
to  adopt  different  rules  of  proceeding;  and  the  same  officer 
might  sometimes  receive,  and  at  other  times  reject  the  same  kind 
of  evidence.  Besides  leaving  the  parties  in  doubt  and  uncer- 
tainty about  their  legal  rights,  a  wide  door  was  left  open  for 
favoritism  and  injustice.  To  remedy  these  evils,  the  legislature, 
in  1830,  specially  prescribed  the  evidence  which  should  be  pre- 
sented by  the  creditor;  and  thus  made  the  rights  of  the  parties 
depend,  not  on  the  discretion  of  the  officer,  but  on  the  law  of 
the  land.  That  this  was  a  salutary  provision  can  hardly  Im 
doubted;  but  if  it  were  other¥rise,  the  remedy  belongs  to  another 
branch  of  the  government. 
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In  referring  to  precedents  to  show  how  loi^e  a  license  had 
sometimes  been  taken  in  the  construction  of  statutes,  the  appel- 
lant's counsel  remarked,  that  there  were  subjects  of  legislative 
regulation  where  no  one,  from  reading  the  statutes,  could  even 
guess  what  was  the  actual  state  of  the  law  on  those  subjects. 
There  is  too  much  truth  in  this  remark.  But  if  the  courts  have 
sometimes  gone  very  far  towards  taking  the  place  of  lawmakers, 
it  is  but  justice  to  say,  that  of  late  years  they  have  been  striving, 
both  here  and  in  England,  to  get  back  again  into  their  appropri- 
ate sphere  of  action.  Except  in  relation  to  a  few  old  statutes 
which  were  long  since  overwhelmed  by  commentaries  and  decis- 
ions, the  current  of  authority  at  the  present  day  is  in  &vor  of 
reading  statutes  according  to  the  natural  and  most  obvious  im- 
port of  the  language  without  resorting  to  subtle  and  forced  con- 
structions for  the  purpose  of  either  limiting  or  extending  their 
operation.  Courts  can  not  correct  what  they  may  deem  either 
excesses  or  omissions  in  legislation,  nor  relieve  against  the  occa- 
sionally harsh  operation  of  statutory  provisions,  without  the 
danger  of  doing  vastiy  more  mischief  than  good.  Let  us  take, 
for  example,  the  statutes  of  frauds  and  of  limitations,  which  have 
filled  our  books  with  legal  adjudication.  Had  the  plain  and  un- 
^Hjuivocal  language  of  those  laws  been  rigidly  followed,  there 
would,  undoubtedly  have  been  a  few  cases  of  great  hardship;  but 
when  it  had  once  been  settied  that  the  statutes  were  not  to  be 
limited  in  their  operation  by  over-refined  and  artificial  interpre- 
tations, men  would  have  been  able  to  understand  and  govern 
themselves  by  the  law  of  the  land,  and  an  incalculable  amount 
of  legal  controversy  would  have  been  avoided. 

In  the  case  at  bar  we  are  asked  to  go  much  further  than  the 
current  of  authority,  either  ancient  or  modem,  will  warrant. 
We  are  asked  to  overlook  and  disregard  a  new  provision  intro- 
duced into  the  law  of  redemptions  in  1830,  and  to  construe  the 
statute  just  as  though  the  amendment  had  never  been  made. 
There  is,  I  think,  no  principle  upon  which  we  can  hold  this  a  valid 
redemption.  The  respondent,  by  receiving  the  money  which  had 
been  paid  to  the  sheriff,  did  not  waive  the  objection  to  the  suffi- 
ciency of  the  redemption.  Her  agent  acted  under  the  false  repre- 
sentation that acopyof  the  docket  hadbeen  presented  tothesheriff; 
and  when  the  trutii  was  discovered  sheoffered  to  refund  themoney . 
It  is  not  material  that  it  was  the  sheriff,  and  not  the  appellant, 
who  misled  the  respondent;  nor  is  it  important  to  inquire  whether 
the  sheriff  was  governed  by  a  bad  motive.  It  is  enough  that  the 
respondent  acted  upon  information  on  which  she  had  a  right  to 
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relj,  and  wUcli  proved  to  be  false.  Indeed,  if  nothing  whatever 
had  been  said,  it  is  difficult  to  perceive  how  she  could  waive  or 
consent  to  forego  an  objection  without  knowing  that  any  ground 
for  making  it  existed. 

The  regular  mode  of  testing  the  validity  of  the  redemption  wb» 
a  direct  proceeding  to  set  aside  the  sheriff's  deed;  and  in  this 
action,  where  the  question  arises  collaterallj,  I  should  have 
held  the  deed  conclusive  of  the  rights  of  the  parties,  if  that  ground 
had  been  taken  at  the  proper  time.  But  the  parties  have,  I  think, 
consented  to  litigate  that  question  in  this  action.  The  invalid- 
itj  of  the  redemption  was  set  up  in  the  answer;  both  parties  have 
taken  proofs  on  the  question,  and  it  has  been  the  principal  point 
of  controversy  in  the  cause.  Had  the  appellant  excepted  to  the 
answer  for  impertinence  on  the  ground  that  the  validity  of  th» 
deed  could  not  be  questioned  in  this  proceeding,  the  respondent 
would  then  have  moved  the  supreme  court,  or  filed  her  cross  bill 
in  the  court  of  chancery,  for  the  purpose  of  avoiding  the  deed. 
But  no  exception  to  the  answer  was  taken.  So  far  as  appears, 
the  appellant  suffered  the  cause  to  proceed  to  a  hearing  and  a 
decree  in  the  court  below,  without  any  question  as  to  this  mode 
of  trying  the  right;  and  now,  after  a  decision  against  him  on  the 
merits,  he  objects  for  the  first  time,  and  in  a  court  of  review,  to 
the  form  of  the  remedy.  The  objection  comes  too  late.  We  can 
not  yield  to  it  without  working  great  injustice.  It  was  said  by 
the  appellant's  counsel  that  the  sheriff,  under  the  Barker  judg- 
ment, sold  in  one  lot  several  parcels  of  land,  which  should  have 
been  put  up  separately,  and  that  the  sale  was  consequently  void. 
If  the  objection  were  well  founded  in  point  of  fact,  and  if  it 
could  be  raised  in  this  collateral  proceeding,  it  is  a  sufficient 
answer  to  it  that  the  question  is  not  made  by  the  pleadings. 
The  appellant  in  his  bill  does  not  attempt  any  impeachment  of 
the  sheriff's  sale.  On  the  contrary,  he  expressly  affirms  the 
sale,  and  claims  a  title  under  it. 

There  is  another  ground  on  which  the  cause  might,  perhaps, 
be  safely  placed.  If  the  sheriff  in  his  discretion  might  dispense 
with  the  proof  required  by  the  statute  when  the  appellant  came 
to  redeem,  equity  requires  that  he  should  have  been  equally  in- 
dulgent to  the  respondent.  But  I  forbear  to  examine  tbat 
question,  preferring  to  rest  my  opinion  on  the  broad  ground  that 
there  was  no  redemption,  and  that  the  respondent  has  done 
nothing  to  preclude  herself  from  making  the  objection. 

I  think  the  decree  of  the  chancellor  is  right,  and  that  it  flhocdit 
be  affirmed. 
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On  the  question  being  put,  Shall  this  decree  be  reversed?  all 
the  members  of  the  court,  twenty-three  being  present,  voted  in 
the  negative. 

Whereupon  the  decree  of  the  chancellor  was  unanimously 
mSaxmed. 


Statutes  should  bb  Construed  acoording  to  the  natural  and  obvioun 
meaning  and  import  of  the  terms,  without  resorting  to  any  forced  con- 
stmctlon  for  the  purpose  of  limitiDg  or  extending  their  operation:  McClitshey 
T.  OromuxU,  19  N.  Y.  601;  Chamberlain  v.  Western  Trans.  Co.,  44  Id.  309; 
Matter  of  New  Tork  and  B.  Bridge,  72  Id.  530;  GiOeiqne  v.  Broas,  23  Barb. 
:d81;  Po8i  V.  Bank  of  Utiea,  7  Hill,  408;  Henry  v.  Bank  ofSaUna,  5  Id.  538; 
People  y.  Cou^,  13  N.  Y.  360;  Parsons  v.  Pierce,  8  Barb.  663;  Forrest  v. 
Forrest,  10  Id.  49;  BeU  v.  YateSy  33  Id.  638;  Chamberlain  v.  Western  Trans^ 
portation  Co.,  45  Id.  220;  IfyaU  ▼.  Taylor,  51  Id.  634;  Smith  v.  Ferris,  6 
Hon,  554;  BurkUt  v.  Harper,  14  Id.  583;  Vilas  v.  Jones,  1  N.  Y.  280.  To  the 
«ame  effect  see  the  dissenting  opinion  in  Rumsey  v.  People,  19  Id.  67. 

Right  or  Redemption. — Whether  the  prerequisites  established  by  the 
statute  must  have  been  strictly  oomplied  with  to  justify  the  exercise  of  this 
Tight,  or  whether  oertain  departures  from  the  letter  of  the  statute  should  not 
be  tolerated,  have  been  questions  which  have  not  apparently  received  always 
the  same  answers  in  the  New  York  courts.  In  People  v.  Ransom,  2  Hill,  58, 
the  question  was  whether  or  not  a  creditor  might  give  documentary  evidence 
of  his  right  to  redeem  within  the  year  from  a  sale,  or  whether  he  should 
be  required  to  await  the  termination  of  the  year.  The  statute,  amongst 
other  things,  provided  that  a  person  coming  to  redeem  must  present  an  aifi- 
•davit  of  the  true  sum  due  on  the  judgment,  decree,  or  mortgage,  at  the  time 
of  claiming  the  right  to  purchase.  The  affidavit  furnished  within  the  year, 
'When  the  right  to  redeem  did  not  yet  exist,  was  held  a  sufficient  oomplianoe 
with  the  statute.  Bronson,  J.,  dissenting.  The  court  seemed  to  disapprove  of 
the  narrow  construction  placed  upon  the  statute  by  Waller  v.  Harris,  In 
Aylesworth  v.  Brovm,  10  Barb.  167,  an  affidavit  by  a  redeeming  creditor, 
netting  forth  at  length  the  assignments  of  the  judgment  to  him,  and  alleging 
that  '^the  foregoing  assignments  are  true  and  correct  copies  of  the  original 
■asmgiimente  of  A.  and  of  K,"  is  a  sufficient  oomplianoe  with  the  requisition 
oi  the  statute  that  the  redeeming  creditor  shall  leave  with  the  sheriff  a 
copy  of  all  assignments,  upon  which  his  claim  depends,  verified  by  his  affi- 
davit. And  so,  though  the  statute  requires  a  copy  of  the  assignments  to  be 
left,  leaving  the  original  itself  will  equally  well  answer  the  purpose:  Hall  v. 
Thonuu,  27  Barb.  58;  Bx  parte  Newell,  4  Hill,  611;  where  Judge  Bronson 
thinks  that  the  question  would  have  been  one  of  uncertainty  had  it  not  been 
icnr  the  case  of  People  v.  RcLnsom,  supra,  which  had  shaken  the  authority  of 
Waller  t.  Harris. 

In  Miller  t.  Lewis,  4  N.  Y.  560,  ou  tlie  other  hand,  the  right  of  redemp- 
tion was  treated  as  one  stridi  juris,  and  the  law  allowing  a  redemption  of 
^'the  interest  vested  in  the  purchaser  by  the  sale,"  was  so  construed,  that  a 
redemption  was  not  allowed  where  a  private  arrangement  between  the  pur- 
chaser and  the  judgment  debtor  extcmded  the  period  in  which  such  interest 
should  vest,  beyond  the  statutory  period  of  one  year.  The  arrangement  m 
that  case  being  that  the  period  for  redemption  by  the  judgment  debtor 
should  be  extended  to  fifteen  months,  other  creditors  were  not  allowed  to  re- 
deem from  the  judgment  creditor  within  that  period.     In  SUliman  v.  Wing, 
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7  HQ],  161,  land  was  sold  nnder  several  judgments,  and  was  bid  in  for  an 
amoont  sufficient  to  satisfy  them  alL  llie  statnte  required  that  to  effect 
a  redemption,  "the  snm  of  money  which  was  paid  on  the  sale"  should  lie 
paid  by  the  redeeming  creditor.  The  construction  given  to  the  clause  was 
such  that  a  lien-holder  who  desired  to  redeem  was  required  to  pay  the  entire 
sum  bid  at  the  sale,  though  some  of  the  judgments,  in  satisfaction  of  which 
the  sale  was  effected,  were  junior  to  his  lien.  See,  also,  ^onJt  of  Verffeunet  r. 
Warren,  7  Hill,  93,  and  Wood  v.  Moorhouse,  1  Lans.  416. 


Dtett  et  Ux  v.  The  North  Ameseoan   Goal 

Company. 

[20  WXVDXLX.,  670.] 

Skparats  Estate  ov  Married  Woman,  in  the  hands  of  her  tnisteee,  is,  in 
equity  answerable  for  debts  contracted  for  its  benefit.  If  property  be 
purchased  with  the  proceeds  of  wife's  separate  estate  and  thereby  becomes 
her  separate  property,  a  debt  contracted  with  respect  thereto  is  chaigeable 
on  her  separate  estate. 

AirswKR  or  Marrijed  Wobian  in  a  Soit  Bbspbctino  her  Separate  EfirrAis, 
in  which  she  is  joined  with  her  husband  and  to  which  he  alone  swears,  » 
binding  upon  her  with  respect  to  the  admissions  therein  made. 

Bell  to  subject  the  income  of  trust  property  to  the  payment 
of  a  debt  for  coal,  furnished  on  order  of  Joshua  Dyett,  and  used 
in  carrying  on  a  cotton  factory,  into  which  part  of  the  trust  prop- 
erty had  been  converted.  The  house  and  lot  sought  to  be  charged 
belonged  to  Mrs.  Dyett  prior  to  her  marriage.  The  trust 
deed  was  executed  in  pursuance  of  an  antenuptial  contract,  and 
by  it  the  trustees  were  empowered,  with  consent  of  Dyett  and 
wife,  to  sell  the  premises  and  invest  the  proceeds  in  other  real 
estate,  or  in  public  stocks.  '  The  trustees,  with  the  consent  of 
Dyett  and  wife,  raised  money  on  the  house  and  lot  and  purchased 
the  cotton  factory.  The  other  facts  appear  in  the  opinion.  The 
bill  was  dismissed  by  the  vice-chancellor^  whose  decree  was  re- 
versed, on  appeal,  by  the  chancellor.  From  this  last  decree 
Dyett  and  wife  appealed. 

M.  Eoffrnan  and  B.  F.  BuUer,  for  the  appellantB. 

«7L  Blunt  and  S.  Stevens^  for  the  respondents. 

CowEN,  J.  I  concur  with  the  chancellor,  that  the  debt  in 
question  was  chargeable  upon  the  wife's  interest  in  the  Broad- 
way house  and  lot.  It  is  plain  that  the  opinion  of  the  vice- 
chancellor  would  have  been  the  same,  had  he  not  felt  a  difficulty 
in  seeing  that  the  Broadway  property  and  factory  made  parts  of 
one  and  the  same  trust  estate.     It  appears  to  me  that  it  is  impo& 
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sible  to  separate  them.  Onginallj,  to  be  sure,  the  marriage  set- 
tlement was  confined  to  the  Broadway  property;  but  it  is  not 
denied  that  in  pursuance  of  the  very  deed  of  settlement,  that 
identical  property  was  made  instrumental  in  the  purcha.'«3  of  the 
factory.  A  part  was  taken  from  the  Broadway  property  and  in- 
Tetsted  in  the  factoiy,  by  the  trustees,  with  the  consent  of  Dyett 
and  his  wife,  the  cestuis  que  irwst.  The  factoiy,  therefore,  in  the 
eye  both  of  law  and  equity,  became  substituted  for  that  portion 
of  the  Broadway  property  which  was  deducted  in  order  to  the 
purchase.  In  legal  e£Eect,  it  became  a  part  of  the  Broadway 
property,  subject  to  the  same  trusts,  and  to  be  read  as  a  part  of 
the  original  deed:  Taylor  y.  Plumer,  3  Mau.  &  Sel.  562,  575.  In 
this  sense  the  coal,  being  purchased  by  Mrs.  Dyett  for  the  benefit 
of  the  factoiy,  is  but  another  mode  of  saying  that  it  was  for  the 
use  of  the  original  trust  property,  the  house  and  lot  itself. 

I  have  supposed  that  Mrs^  Dyett  made  the  contract  for  the  coal. 
I  am  aware  that  this  is  denied,  and  correctly,  so  far  as  her  per- 
sonal contract  is  in  question.  But  the  denial  is  carried  farther, 
by  saying  that  she  never  assented  to  the  appointment  of  Living- 
ston  as  agent  of  the  factoiy,  who  it  is  agreed  did  assume  to  be 
agent,  and  as  such  to  make  the  contract.  It  is  sufficient,  how- 
ever, that  the  fact  of  her  assent  is  not  denied,  but  expressly  ad- 
mitted by  the  joint  answer  of  Joshua  Dyett  and  herself.  It  is 
said  that  such  an  answer  is  not  to  affect  her  interests,  although 
she  joined  in  it;  that  still  it  is  but  the  answer  of  the  husband; 
and  this  I  agree  is,  in  general,  so.  I  am  not  aware,  however, 
that  the  rule  has  ever  been  applied  to  a  wife  who  is  sued  in  respect 
to  her  separate  estate.  The  bill  is  in  the  nature  of  an  action  at 
law  against  her  for  the  recoveiy  of  a  debt;  and  although  her 
person  is  not  liable,  she  is  proceeded  against,  in  respect  to  her 
estate,  as  a/emesole.  Having  an  estate,  which  she  is  capable  of 
charging  by  her  contract  in  the  first  instance  as  a  femfisole,  it 
seems  to  follow  that  her  admissions,  by  way  of  answer  or  other- 
wise, are  to  be  received  in  evidence  against  her.  A  single  woman 
sued  at  law  may  confess  the  action.  Being  liable  as  such  in 
chancery,  she  may  do  the  same  thing  as  to  the  bill,  and  of  course 
may  admit  any  single  fact  tending  to  that  consequence.  Where 
her  separate  estate  is  completely  distinct,  and,  as  here,  inde- 
pendent of  her  husband,  she  seems  to  be  regarded  in  equity,  as 
respects  her  power  to  dispose  of  or  charge  it  with  debts,  to  all 
intents  and  purposes  as  a  feme-sole,  except  in  so  far  as  she  may 
be  expressly  limited  in  her  powers  by  the  instrument  under 
which  she  takes  her  interest:  Jaques  v.  The  Methodist  Episcopal 
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Church,  17  Johns.  548,  685  [8  Am.  Dec.  447],  and  the  cases  there 
cited  by  Mr.  Justice  Piatt.  It  follows,  according  to  the  same 
case,  that  she  may  deal  with  her  husband  by  granting  the  estate 
to  him,  or  appropriating  the  estate  or  its  income  to  his  benefit. 
She  may,  therefore,  sue  or  be  sued  by  her  husband,  or  become  a 
substantial  party -against  or  at  the  suit  of  others. 

With  regard  to  the  form  of  proceeding,  it  is  true  that  she  must 
sue  by  her prochein  ami,  or  her  husband  may,  by  her  consent,  be 
joined  with  her  against  a  third  person.  So  he  must  be  made  a 
party  defendant  with  her  when  she  is  sued,  but  he  is  then  merely 
a  formal  i>arty;  the  subpoena  must  be  served,  not  as  in  ordinazy 
cases,  on  the  husband  alone,  but  on  the  wife,  and  if  he  be  ab> 
sent  beyond  the  jurisdiction  of  the  court,  the  formality  may  be  ^ 
dispensed  with  and  the  wife  compelled  to  answer  alone :  Clancy's 
Husband  and  Wife,  c.  11,  p.  358-365,  of  Am.  ed.  of  1828. 
and   the  cases  there  cited:  2  Johns.    Ch.   139.    In  common 

m 

cases  the  subpcena  is  served  on  the  husband  alone,  though  the 
suit  be  against  him  and  his  wife;  and  he  then  answers  for  both: 
Fergumn  y.  Smith,  Id.;  and  according  to  the  late  cases 
of  Hodgson  y.  Merest,  9  Price,  556,  563,  and  Elston  v.  Wood, 
2  My.  &  E.  678,  the  answer  amounts  to  no  more,  although  the 
wife  join  in  it.  In  that  case  an  order  may  be  obtained,  for  good 
cause,  that  she  answer  separately,  and  she  becomes  a  substantial 
party  to  the  suit  '^  only  from  the  time  of  the  order:"  Jackson  r. 
Eaworth,  1  Sim.  &  Stu.  161,  162;  Carletan  y.  MsEngie,  10  Yes. 
442.^  Then,  and  then  only,  can  the  answer  be  read  against  her 
as  evidence;  and  although  a  joint  answer  put  in  by  the  husband 
admits  the  allegations  in  the  bill,  they  must,  according  to  Hodg- 
son V.  Merest  and  Elston  v.  Wood,  be  proved.  In  both  these 
cases  the  admissions  in  the  joint  answer  were  rejected  as  incom- 
petent, and  the  decree  against  the  wife  proceeded  on  independ- 
ent proof.  For  all  this,  I  can  see  no  reason  except  that  she  is 
but  a  formal  i>arty,  a  mere  cipher,  neither  served  with  process, 
nor  appearing,  having  no  copies,  notice,  solicitor  or  counsel  in- 
dependent of  her  husband;  everything  passing  under  his  exclu- 
sive control.  But  the  practice  in  such  case,  says  Mr.  Hoffman, 
is  **  ioapplicable  where  the  wife's  separate  estate  is  proceeded 
against.  There  she  must  be  served  with  a  subpoena  personally, 
and  if  absent,  an  advertisement  under  the  statute  must  be  re- 
sorted to:"  1  Hoff.  Ch.  Pr.  232.  In  Jones  y.  Harris,  9  Ves. 
486,  where  the  wife  had  not  been  served.  Lord  Eldon  said, 
**  that  where  the  service  is  upon  the  husband,  not  merely  seised 
or  entitied  in  right  of  his  wife,  and  the  plaintiff  seeks  satis- 
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faction  out  of  the  separate  estate  of  the  wife,  if  she  is  considered 
tL/eme-sole  for  other  purposes,  she  must  be  so  for  that  purpose 
also."  In  lAUia  ▼.  Airey,  1  Ves.  jun.  277,  Lord  Thurlow  said: 
'*  The  husband  is  more  a  formal  party  than  any  thing  else;  for  the 
plaintiff  really  goes  against  the  wife  in  respect  to  her  separate 
maintenance."  Thus  her  case  is  entirely  reversed.  She  is  pri- 
marily, if  not  solely  liable;  and  like  eveiy  other  step  in  the  de- 
fense,  the  answer  is  her  independent  act  as  a  feme-^ole.  It 
would  not  be  denied  that  the  joint  answer  of  a  partner  woiild 
bind  him,  and  she  is  more  than  a  partner.  We  are  to  intend 
that  she  had  full  notice  from  the  beginning,  and  that  her  solic- 
itor and  coimsel  have  conducted  the  suit  as  one  really  against 
her.  The  answer  is  signed  by  Jesse  Ann  Dyett,  though  sworn  to 
by  J.  Dyett,  her  husband,  only.  It  purports  throughout  to  be 
their  joint  and  several  answer,  and  fully  admits  the  agency  of 
Ldvingston.  By  signing  the  answer  Mrs.  Dyett  has  adopted  that 
admission.  It  was  therefore  evidence  against  her  in  the  par- 
ticular cause  as  it  would  be  in  any  other,  and  that,  together 
with  the  other  proofs,  clearly  fastens  the  debt  upon  her  separate 
estate,  to  the  extent  decreed  by  the  chancellor.  The  solicitor  for 
the  complainants  had  a  right,  as  in  other  cases,  to  waive  her  oath 
to  the  answer;  and  it  is  not  to  be  tolerated  that  she  should,  after 
having  led  the  complainants  to  act  upon  her  answer  at  the  hear- 
ing, without  objection,  for  the  first  time  in  this  court,  as  far  as 
we  can  see,  deny  its  legal  force  upon  a  defect  of  form  which  it 
was  her  business  to  avoid.  Even  if  the  objection  be  well  founded, 
it  should  have  been  made  below,  where  alone  it  could  have  been 
properly  obviated.  In  Hodgson  v.  Merest^  the  answer  being  re- 
jected, the  cause  stood  over  for  proof  upon  terms,  and  the  proof 
was  finally  obtained. 

Livingston  being  the  agent  of  Mrs.  Dyett  in  respect  to  the 
factory,  it  follows,  as  we  have  seen,  that  a  debt  contracted  by 
her  is  chargeable  upon  the  whole  of  the  trust  estate,  in  which 
this  is  involved  as  a  part.  It  is  obvious  that  the  credit  was  not 
(.dven  for  the  coal  to  Joshua  Dyett  individually.  There  is  full 
evidence  not  only  that  it  was  in  &ct  furnished  for  the  use  of  the 
factory,  but  the  agent  of  the  respondents  might  and  probably 
<lid  collect,  from  the  face  of  the  bill,  that  the  whole  was  a  factory 
transaction.  I  am  not  aware,  however,  that  such  knowledge 
was  necessary.  I  take  it  to  be  sufficient  t^hat  the  debt  was,  in 
truth,  contracted  for  the  benefit  of  the  trust  estate:  VpUm  v 
Gray,  2  Greenl.  373. 

The  decree  of  the  court  of  chancery  should  therefore  be 
affirmed. 


G02  ^  Dyett  v.  N.  a.  Coal  Co.  [New  York 

All  the  members  of  ihe  court,  with  but  one  exoeption,  concur- 
ring in  this  opinion,  the  decree  of  the  chancellor  was  accord- 
ingly affirmed. 

Wi7E*s  Sbfarate  Pbopestt  is  chargeable  in  equity  with  her  debts  con- 
tracted on  the  credit  of  it,  as  if  she  were  A/eme'Sole  :  North  American  Coal  Co. 
y.  DyeU,  1  Sandf.  Ch.  570;  Noyes  v.  Blakemai\  3  Saodf.  540;  OartiB  v.  Sfigd^ 
2  Sandl  Ch.  288;  Hoard  v.  Gardner,  3  Sandf.  191;  Talman  y.  Hawzhurd,  4 
Dner,  227;  Colitne  v.  St,  John,  12  How.  335;  Goon  v.  BrooL\  21  Barb.  549; 
Todd  V.  Ames,  60  Id.  463;  Sfrtmff  v.  Skinner,  4  Id.  555;  QuoMoic  Not.  Bank 
V.  WaddeU,  3  N.  Y.  S.  C.  683;  HowUxnd  v.  FoH  Edward  Paper  MUl  Co.,  S 
How.  509;  Com.  Exchange  Ins.  Go.  v.  Babcock,  9  Abb.  (N.  S.)  173;  VoMder- 
voort  V.  ChnUd,  3  Trans.  App.  60.  The  wife's  power  to  bind  the  estate  in  this 
manner  seems  to  depend  upon  her  power  to  alienate  the  estate,  and  therefore, 
if  she  have  not  this  power  neither  can  she  charge  it:  Noyes  v.  ZUtdbemoa, 
6  N.  Y.  582.  However,  this  power  of  disposition  will  be  accorded  her,  and 
she  may  exercise  it  even  without  the  consent  of  the  trustee  in  whose  hands 
the  separata  property  is,  unless  the  deed  of  settlement  contain  express 
restrictions  upon  its  exercise  by  her:  Firemen^s  Ins.  Go.  v.  Baxf,  4  Barb.  414; 
Noyes  v.  Blakeman^  3  Sandf.  540;  Vandervoort  v.  Gould,  36  N.  T.  642; 
American  Home  Miss.  Soe.  v.  Wadhams,  10  Barb.  604.  The  separate  estate 
of  the  wife  is  also  liable  for  debts  contracted  for  its  benefit,  either  by  herself 
or  by  her  agent;  Ballin  v.  Ddlayc^  35  How.  221;  Hauptman  v.  Gaitin^  4  Abb. 
475;  Goon  v.  Brook,  21  Barb.  549:  Curtis  v.  Engd,  2  Sandf.  Ch.  2S8;  Sindair 
V.  FUch,  3  E.  D.  Sm.  677. 

The  remedy  that  is  thus  given  is  entirely  one  against  the  property,  tbs 
debts  create  no  personal  obligation;  it  is  tiierefore  necessary  that  the  bill 
which  seeks  the  enforcement  thereof  designate  particular  property  which  it 
desires  to  chaige;  if  it  but  contain  a  general  allegation  that  the  wife  is  pos- 
sessed of  separate  property,  it  will  be  dismissed:  Sexion  v  Fleet,  6  Am>.  11; 
2  Hilt.  479;  15  How.  109. 

The  character  of  /erne-sole  which  is  attached  to  a  wife  with  respect  to  her 
separate  property  will  enable  her  to  sue  her  husband  in  equity  to  recover  it 
from  him:  Minier  v.  Minier,  4  Lana.  622.  All  relying  upon  the  principsl 
case.    The  case  is  also  cited  in  Adams  v.  Curtis,  Id.  167. 

The  doctrine  that  a  feme-^overi  will  be  treated  as  a  /eme-mile  with  respeci 
to  her  separate  property,  is  also  laid  down  in  Martin  v.  Dioetfy,  21  Am.  Dm. 
245.  See  also  the  note  to  Thomas  v.  FolwOl^  30  Id.  233,  for  an  extended  dis- 
cussion of  this  BubjecL 
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St.  John  and  Witheheill  v.  S.  and  L.  W.  Holmbs. 

[20  WSMDELL,  009.] 

JuPOicsNT  AOAiNffT  A  FiBM  WILL  NOT  BB  Vaoateb  because  it  was  unauthor- 
ized hy  one  of  the  firm,  unless  the  motion  to  vacate  was  made  by  the 
member  against  whom  the  judgment  was  entered  without  his  authority. 
*   The  judgment  is  good  against  the  partner  who  assented  to  it,  though  it 
may  be  inoperative  against  his  copartner. 

MonoN  to  vacate  a  judgment.  S.  Holmes  executed  a  warrant 
of  attoiney  under  seal  for  himself  and  as  attorney  of  his  copart- 
ner, authorizing  judgment  to  be  confessed  in  favor  of  plaintiffs. 
On  this  warrant  judgment  by  confession  was  taken  against  both 
defendants.  This  motion  was  made  in  the 'name  of  both  de- 
fendants, to  set  aside  the  judgment,  because  S.  Hohnes  had  no 
authority  to  execute  the  warrant  for  L.  W.  Hohnes.  The  affidi^ 
vit  was  made  by  S.  Hohnes  only. 

By  Court,  Nslson,  O.  J.  In  Oreen  and  Mosher  v.  TT.  and  T, 
Seals,  2  Cai.  264,  the  judgment  was  entered  upon  a  bond  and 
warrant  of  attorney,  signed,  as  in  this  case,  by  only  one  of  the 
partners,  without  authority  from  the  other.  It  was  held  good 
against  the  partner  giving  the  warrant,  but  inoperative  as  to  the 
other  if  he  chose  to  avail  himself  of  the  defect;  that  the  court 
would  not  interfere  except  on  his  application,  as  he  might  ac- 
quiesce in  what  his  partner  had  done;  and  that  even  if  he  did 
apply,  the  court  would  not  set  aside  the  judgment,  but  simply 
direct  the  execution  not  to  be  served  on  his  person  or  property. 
See  also  1  Wend.  336.'  The  case  of  Crane  v.  French,  Id.  311,  in 
connection  with  the  third  section  of  the  act  of  1833,  Statutes, 
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8688.  of  1833, 395,  shows  that  the  judgment  in  this  case  is  iir^gn- 
lar,  for  the  reason  that  the  partner  was  not  in  court  when  Uie 
confession  was  given.  This  seems  to  be  essential,  whether  the 
suit  be  commenced  by  writ  or  declaration,  in  order  to  have  it 
operate  under  the  joint  debtor  act.  See  also  10  Id.  630.'  But 
still,  under  the  practice  before  alluded  to,  the  partner  aggriered 
must  move.  Has  he  done  so  in  this  case?  The  attorneys  ap- 
pear for  both  defendants  in  the  motion,  but  it  is  founded  upon 
the  affidavit  of  the  one  who  gave  the  warrant;  he  is  setting  up 
his  own  fraud  by  way  of  defeating  the  judgment.  Should  not 
the  copartner  deny  the  authority  and  show  his  dissent?  Hb 
silence  in  Oreen  andMosherY.  W.  and  T.  Beah  was  deemed  an  ac- 
quiescence in  the  use  of  his  name:  1  Wend.  336.  In  the  absence 
of  any  proof  of  his  dissent  of  the  use  of  his  name,  it  seems  to 
me,  according  to  the  practice  as  settled,  we  are  bound  to  hold 
the  proceedings  regular. 

The  distinction  between  this  application  to  the  equitable  in- 
terference of  the  court,  and  the  case  of  an  action  upon  the  in- 
strument on  plea  of  non  est  fadtwaiy  where  the  issue  would  stand 
upon  strict  principles  ai^d  the  verdict  must  be  for  the  defend- 
ants, is  noticed  in  the  cases  above  referred  to. 

Motion  denied  with  costs. 


The  principal  case  is  neoeBsarily  in  conflict  with  that  line  ol  aatharitM 
which  assert  and  enforce  the  proposition  that  a  judgment  is  an  entirety,  and 
if  void  as  agpunst  one  defendant  is  void  as  against  alL  This  proposition  has 
certainly  been  accepted  and  applied  by  very  eminent  jadges.  We  purpose  to 
examine  the  cases  in  which  it  has  been  distinctly  announced,  and  examine  iti 
foundations  for  the  purpose  of  ascertaining  whether  they  are  sound  either  in 
precedent  or  in  principle.  We  believe  the  first  oase  upon  this  subject 
is  that  of  Hoa  v.  WmatM^  6  Pick.  232;  17  Am.  Dec  356,  decided  by 
Chief  Justice  Parker  in  1^28.  This  was  an  action  of  debt  on  a  judg- 
ment against  Williams  and  Fiske,  entered  in  the  superior  ooart  in  Geor- 
gia. Fiske  had  never  been  summoned  and  was  not  a  resident  of  Georgia. 
The  judgment  was  therefore  of  no  validity  against  him,  and  the  only 
question  was  with  respect  to  its  validity  against  Williams.  This  ques- 
tion was  very  summarily  dealt  with.  "The  judgment  being  entire,  if  it 
is  a  nullity  with  respect  to  one,  it  is  also  in  the  whole.*'  This  is  all  the 
court  tliought  proper  to  say  upon  the  subject;  and  is  the  substance  of  every- 
thing which  has  been  said  from  that  time  down  to  the  present.  For  author- 
ity the  court  relied  upon  Richards  v.  fTo&on,  12  Johns.  434.  Now  this  cais 
of  Bichards  v.  Walton  did  not  involve  any  similar  question,  uor  did  the  court 
volunteer  any  opinion  upon  the  subject  of  void  judgments.  The  court  merely 
determined  that  a  judgment,  when  reviewed  upon  certiorari,  must  be  affirmed 
or  revei'sed  as  a  whole,  and  can  not  bo  affirmed  in  part  and  reversed  in  part* 
We  know  of  nothing  which  has  caused  so  much  confusion  and  misapprehen 
sion  as  the  failure  to  discriminate  between  voidable  and  void  prooeedinga— 
between  those  proceedings  which  result  from  an  erroneous  exercise  of  juris 
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and  tfaooe  which  take  place  In  the  ahsence  of  any  Juz  Miction  what- 
ever. Every  lawyer  knows,  or  at  least  ooght  to  know,  that  the  existence  of 
errors  which  demand  the  reversal  of  a  judgment  upon  appeal  or  writ  of  enor, 
by  no  means  warrants  the  treatment  of  such  judgment  as  void.  Yet  in  Hail 
T.  WiUianu,  a  judgment  was  deemed  void  in  Mo,  when  sued  upon  as  a  cause 
of  action,  for  no  other  reason  than  heeause  it  would  have  been  reversed  in  Mo 
had  any  appeal  been  taken.  The  next  case  is  that  of  RoUbrooh  v.  Murray,  5 
Wend.  160,  decided  in  the  supreme  court  of  New  York,  by  Marcy,  J.,  in  the 
year  1890.  It  is  fonnded  on  the  two  cases  ^already  cited,  and  upon  nothing 
else.  Other  cases  pursuing  the  same  line  of  decision,  are  Rangtly  v.  WtHh 
Bter,  11  N.  H.  299;  Kapp  v.  Abell,  10  Allen,  485;  Btifum  v.  RamsdeU,  55 
Me.  252. 

There  are  other  cases  holding  that  where  a  judgment  is  void  as  to  some  of 
the  defendants  it  may  be  vacated  on  motion  though  made  by  some  of  the  de- 
fendants over  whom  the  court  had  jurisdiction:  Pomeroy  v.  Beits,  31  Mo. 
419.  Ko  doubt,  on  appeal,  if  the  judgment  be  shown  to  be  erroneous  or  void 
as  against  any  of  the  defendants,  it  will  be  reversed  as  to  all  unless  some 
statute  has  invested  the  court  with  power  to  affirm 'in  part  and  reverse  in 
part:  Foaewistv.  Tremaine,  Saund.  212;  Coux  v.  Lowther,  Ld.  Raym.  600; 
Biuh  V.  Sush^  19  Mo.  441;  Oruikshank  v.  Gardner,  2  Hill,  333;  Richards  v. 
WaUon,  12  Johns.  434;  Chv.  MuU  L.  Ins,  Co,  v.  Clover,  36  Mo.  302;  SmitlCs 
AdnCr  v.  RolVim,  25  Id.  408;  Cfargan  v.  School  Dist,,  4  Col.  53;  StreeierY. 
Marshall  8.  M.  Co.,  Id.  535.  Now  if,  as  we  think,  HaU  v.  WilUams 
and  all  the  subsequent  cases  in  harmony  with  it  upon  this  subject,  rest 
upon  Richards  v.  WaUon,  and  Ridiards  v.  Walton  is  no  authority  either 
way,  then  so  far  as  authority  is  concerned,  we  think  there  is  substantially 
none  in  favor  of  the  position  that  a  judgment  void  as  to  one  defendant 
Is  neceesarily  void  as  to  all.  If  the  court  in  Massachusetts  really  desired 
to  seek  advice  from  those  in  New  York,  it  might  have  there  found 
decisions  directly  in  point.  Thus  Cfreen  v.  W,  and  T.  Reals,  2  Gal  254, 
was  decided  in  1804.  This  was  a  motion  to  set  aside  a  judgment  and 
execution  because  entered  on  a  warrant  of  attorney  which  was  void  as  to  W. 
Beals.  The  motion  was  made  by  T.  Beals,  and  was  denied.  The  court  said 
that  if  W.  Beals  was  before  it,  it  would  simply  order  the  judgment  to  be  exe- 
cuted against  T.  Beals  only.  In  Crane  v.  French,  1  Wend.  311,  a  judgment 
confessed  by  one  partner  for  the  firm,  was  treated  as  valid  against  the  part- 
ner making  the  confession,  though  not  against  his  copartner.  In  BriUin  v. 
WUder,  6  Hill,  242,  it  was  said,  where  a  judgment  had  been  entered  against 
husband  and  wife,  on  a  warrant  of  attorney  void  as  to  her,  that  the  plaintiff 
might  amend  the  judgment  record  and  execution  nunc  pro  tune  by  striking 
out  the  name  of  the  wife,  and  thus  make  the  proceedings  regular  against  the 
husband  alone. 

Ko  doubt  seems  to  have  existed  at  an  early  day,  either  in  England  or  in 
the  United  States,  that  judgments  entered  upon  bonds  purporting  to  be  the 
bonds  of  two  or  more,  but  in  fact  not  valid  and  binding  as  to  some  of  them, 
would  be  vacated  as  to  the  party  not  bound  by  the  bond,  and  permitted  to 
stand  against  the  other  parties:  MoUeux  v.  SL  Aubin,  2  H.  Bl.  1133;  AshUn 
T.  Langton,  4Moa  &  S.  719;  Oerardy.  Basse,  I  Dall.  119;  S.  C,  1  Am.  Deo. 
228.  So  the  Judgment  may  be  vacated  as  against  one  of  the  defendants  who 
is  shown  not  to  have  been  indebted  to  the  plaintiff  at  the  time  the  latter  took 
judgment:  8Uvers  ▼.  Reynolds,  2  Harr.  (N.  J.)  275.  In  Pennsylvania,  a  judg- 
ment confessed  by  one  partner  in  the  name  c^  the  firm  "is  good  as  between 
him  and  the  creditor,  though  void  as  to  his  copertoers.    Good  for  whatt 
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Good  not  only  m  evidence  of  the  amount  of  liis  indebtedness,  but  good  abs 
M  a  lien  npon  his  land:**  Tarh  BcMs  appeal^  36  Pa.  St.  460. 

The  case  of  Lenee  q/*  DougUus  t.  JVosne,  16  Ohio,  271,  was  an  actka  of 
ejectment.  The  plaintiff's  title  was  deraigned  through  a  judgment  and  a 
sale  under  execution  thereon.  It  was  insisteil  that  this  judgment  waa  Toid, 
because  it  was  against  all  the  defendants,  while  the  record  diadoaed  that  a 
part  only  had  been  served  with  process.  The  court  held,  that  the  judgment 
was  certainly  erroneous;  that  it  would  have  been  reversed  upon  appeal;  but 
the  court  further  said:  *' Though  this  judgment  is  erroneous  upon  principle, 
it  can  not  be  collaterally  impeached,  and  until  reversed,  it  is  admissible  in 
evidence.  But  even  if  the  judgment  in  this  case  were  already  reversed,  the 
purchaser's  title  would,  notwithstanding,  under  our  law  be  secored  to  him. 
Considering  the  judgment  erroneous,  and  therefore  voidable,  but  not  void, 
the  court  decide  th«t  an  execution  could  have  been  lawfully  issued,  and  lands 
by  virtue  of  it  subjected  to  sale.'*  This  decision  is  followed  and  approved  in 
Ash  V.  McCabt^  21  Ohio  St.  181;  Kewburg  v.  Munahower,  29  Id.  619;  23  Am. 
Rep.  7G9.  In  North  v.  Mudge  4b  Co,,  13  Iowa,  498j  it  was  held,  thata  judgment 
against  a  firm,  upon  the  confession  of  one  partner  alone,  is  void  against  the 
copartners,  but  is  valid  against  the  partner  confessing,  and  is  therefore  a 
merger  of  the  cause  of  action,  so  that  no  further  suit  can  be  sustained  against 
the  other  partners.  The  earlier  cases  in  Tennessee  contain  expressums  from 
which  it  might  be  inferred  that  a  judgment  void  as  against  one  of  the  defend- 
ants was  void  as  to  all:  TVouadale  v.  DonneU,  4  Humph.  272.  These  cases 
have  been  subsequently  limited  and  explained;  and  the  rule  of  law,  in  that 
state,  is  that  such  a  judgment  is  erroneous,  and  therefore  subject  to  re- 
versal, but,  while  uxireversed,  is  binding  upon  the  defendants  over  whom  the 
court  had  jurisdiction:  Winchester  v.  ^eardtn,  10  Id.  246;  Vakmiimt  v. 
CooUy,  Meigs,  618;  33  Am.  Dec.;  CcUina  v.  Knight,  3  Tenn.  Ch.  183.  In 
Nebraska,  a  judgment  against  a  principal  and  his  surety,  upon  the  i^^nar- 
ance  of  the  former,  though  void  as  against  the  surety,  is  valid  against  the 
principal,  and  a  sale  thereunder  of  the  property  of  the  latter  is  an  eflBpirtBal 
transfer  of  his  title:  Mercer  v.  James,  6  Neb.  406. 

We  understand  the  latest  decisions  in  Missouri  to  be  in  harmony  with  tlw 
principal  case.  Thus,  in  that  state,  where  judgment  was  entered  against  a 
number  of  defendants,  some  of  whom  were  infants  and  othen  non-resident^ 
and  such  infants  and  non-residents  were  not  properly  before  the  court  at  the 
time  judgment  was  given  against  them,  the  judgment  was  tteated  as 
valid  against  the  parties  in  court,  and  the  cases  "in  regard  to  the  entirety  d 
a  judgment*'  were  said  not  to  be  applicable:  Badejf  v.  McOinmsa,  57  Mo.  362. 

The  authoritiee  heretofore  cited  show  that  the  courts  of  the  statea  of  Massa- 
chusetts, Maine,  and  New  Hampshire  are  fully  and  pedbapa  unalterably  com- 
mitted to  the  doctrine  that  a  judgment  is  an  entirety,  and  if  void  against  one 
of  the  defendants  is  void  as  to  all;  and  that  the  decisions  in  New  York  ars 
varied  and  irreconcilable,  but  with  the  majority  in  number  against  this  prop- 
osition. It  also  appears  that  the  dedsions  in  support  of  this  proposition  rsat» 
either  directly  or  indirectly,  upon  RicJtards  v.  WaUon,  12  Johns.  434,  and  thai 
Uus  case  can  not  fairly  be  relied  upon  either  to  support  or  overthrow  ths 
proposition.  While  some  common  law  decisions  are  cited  to  support  the  prop- 
osition, none  of  them  do  necessarily  support  it;  and  by  those  which  are  really  in 
point,  the  proposition  is  assailed  rather  than  suppwtedL  The  states  of  10*% 
Missouri,  Nebraska,  Ohio,  Pennsylvania,  and  Tennessee  have  pnmoiuioed 
against  it.  It  may,  therefore,  fairly  be  said  to  be  against  the  wei^t  oC  aa- 
tbority,  and  we  believe  it  to  be  without  any  other  support  than  the  aatiioffilf 
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of  those  eminent  courts  which,  through  what  we  conceive  to  he  either  a  mis- 
apprehension of  a  prior  decision,  or  of  the  real  natnre  of  the  question  in  issne, 
pronoanced  in  its  favor.  We  say  misapprehension  of  the  qaestion  in  issne, 
becaose  the  coort  seemed  to  treat  it  as  a  mere  question  of  error,  and  not  of 
power,  and  to  assume  that  if  error  was  shown  the  judgment  was  void.  If 
judgment  he  entered  against  several  defendants  when  one  of  them  has  not 
been  served  with  process,  it  is  certainly  erroneous;  with  respect  to  the  one 
not  served  it  is  also  unquestionably  void.  If  the  irregularity  be  urged  against 
the  judgment  by  way  of  appeal,  there  are  many  cases  in  which  it  ought  to  be 
available  even  in  favor  of  the  defendants  properly  before  tiie  court,  for  if  the 
judgment  be  permitted  to  stand,  they  alone  may  be  subjected  to  a  liability 
which  others  ought  to  share  with  them.  But  if  the  question  arises  collater- 
ally, no  inquiry  ought  to  be  permitted  which  does  not  involve  the  power  of  the 
«nirt  which  pronounced  the  judgment.  If  any  defendant  was  not  by  service 
of  process  or  by  voluntary  appearance  brought  within  the  jurisdiction  of  the 
court,  it  is  dear  that  he  may,  under  proper  pleadings,  prove  this  fact,  for 
such  proof  shows  the  court  had  no  power  to  pronounce  any  sentence 
against  him.  But  if,  on  the  other  hand,  it  appears  that  the  subject-matter  of 
the  action  was  within  the  jurisdiction  of  the  court,  and  that  the  person  against 
whom  the  judgment  is  sought  to  be  or  has  been  enforced,  was  served  with 
process  or  appeared  voluntarily,  then  a  complete  case  of  jurisdiction  over  him 
seems  to  be  established.  From  the  moment  that  he  was  personally  brought 
within  the  jurisdiction  of  the  court,  it  had  power  to  proceed  to  judgment 
against  him;  and  we  think  that  so  far  as  he  is  concerned,  it  is  not  without 
power  to  enter  judgment  nominally  against  him  and  his  co-defendants,  though 
from  some  reason  it  may  not  be  enforceable  against  those  co-defendants.  A 
judgment  nominally  against  him,  omitting  his  co-defendants,  while  it  might 
be  erroneons  would  not  be  void.  A  judgment  nominally  against  all,  but  in 
law  binding  on  him  alone,  is,  we  think,  of  precisely  the  same  effect.  Both  are 
valid  against  him  because  pronounced  by  a  court  having  jurisdiction  over 
him  and  the  subject-matter;  but  both  are  erroneous  because  the  jurisdiction 
possessed  by  the  court  was  not  correctiy  exercised;  and  each  may  therefore 
be  reversed  by  appeal  or  writ  of  error. 

The  argument  upon  one  side  of  this  subject  is  usually  expressed  substan- 
tially as  follows:  '*  The  judgment  is  entire,  and  if  void  as  to  one  defendant, 
where  there  are  several,  it  is  void  as  to  all:"  HdUbrook  v.  Murray,  5  Wend. 
163.  This  sentence  is  terse,  perspicuous,  and  dogmatic.  But  is  it  logical? 
Is  there  anything  in  a  judgment  which  necessarily  prevents  its  being  enforced 
against  one  defendant  without  affecting  the  others  ?  Is  there  any  such  per- 
sonal unity  of  judgment  debtors  as  pertains  to  tenants  by  the  entireties,  each 
of  whom  is  incapable  of  acting  without  the  other?  There  certainly  is  not. 
Each  defendant  must  be  served  with  process  or  enter  his  appearance;  each 
may  answer  for  himself  and  make  such  defense  as  to  him  seems  proper;  each 
may  be  required  to  satisfy  the  judgment  by  a  levy  on  his  individual  prop- 
erty. And  if  there  is  any  such  personal  identity  that  a  judgment  void  as  to 
one  defendant  must  necessarily  be  void  as  to  all,  this  identity  is  arbitrarily  im- 
posed by  the  decisians  of  the  courts  and  does  not  naturally  result  from  either 
the  legal  or  physical  relations  of  the  parties. 

Ck>NFESSioif  or  JusoHENT  B7  ONE  Pastner  agaiust  the  express  wishes  of 
the  other,  is  inoperative  to  bind  the  property  of  the  latter:  Eherwn  v.  Otkr 
^nanj  1  Abb  156;  S.  0.,  10  How.  308,  distingniBhing  the  principal  case  by 
showing  that  in  it  all  that  was  declared  was  that  the  judgment  so  obtained 
would  be  binding  upon  the  party  by  whom  it  was  confessed.  The  principal 
case  is  also  cited  in  Waring  v.  Bobinatm,  Hoff.  527. 
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In  the  Matteb  of  Anthony  Street,  in  the  City 

OP  New  York. 

[20  WsmdslIh  618.] 

Plaintiff  may  Di8CX>NTiNnE  Proceedings  to  Acquire  Propebtt  for  widen- 

ing  a  street,  at  any  time  prior  to  the  final  confirmation  of  the  oommift- 

fidoner's  report. 
Vested  Right  to  Damages  Assessed  for  property  sought  to  be  taken  in  the 

exerdae  of  the  power  of  eminent  domain,  does  not  exist  nntil  the  final 

confirmation  of  the  oommissioner'B  report 
No  Part  of  the  Commissioner's  Report  can  be  Regarded  as  Finally 

Confirmed  while  any  part  remains  nnder  consideration  and  nnapprored. 

Petition  by  the  corporation  of  New  York  city  for  leave  to  dis- 
continue proceedings  for  the  acquisition  of  property  for  the 
widening  of  a  street.  Affidavits  were  offered  to  show  the  in- 
justice of  granting  the  petition. 

G.  (y  Connor  and «/.  McKeon^  tor  the  motion. 

D,  Lordjjun,,  and  S.  Stevens,  contra. 

By  Court,  Cowen,  J.  The  cases  heretofore  decided  by  this 
court  and  the  court  of  chancery,  leaye  it  quite  clear  that  individ- 
uals acquire  no  Tested  right  under  these  street  proceedings,  and 
therefore  can  not  insist  that  the  corporation  shall  go  on,  until 
the  final  confirmation  of  the  report  of  the  commissioners  of  esti- 
mate and  assessment.  Kent,  Ch.,  in  the  Corporaiian  of  N.  F. 
Y.  Mapes,  6  Johns.  Gh.  49;  Matter  of  the  application  of  the  Mayor 
etc.  relative  to  Third  Street^  6  Cow.  571;  Hawkins  v.  The  JYuslea 
of  Bochester,  1  Wend.  53  [19  Am.  Dec.  462];  The  People  v. 
Brooklyn,  Id.  818  [19  Am.  Dec.  502],  et  aeq.,  and  other  cases  there 
cited;  Matter  of  Canal  Street,  11  Id.  154.  This  view  accords 
best  with  the  language  of  the  statute  under  which  the  proceed- 
ings tarke  place:  2  B.  L.  of  1813,  413,  414.  By  that  act, 
so  often  as  this  court  shall  be  dissatisfied  with  the  report  of  the 
commissioners,  it  is  to  be  referred  back  for  revisal  and  correc- 
tion; and  on  the  final  confirmation  of  the  report,  the  corporation 
becomes  seised;  and,  according  to  the  cases,  the  corresponding 
rights  of  others  vest. 

In  the  case  at  bar,  there  has  been  no  final  confirmation  within 
the  meaning  of  the  act.  The  whole  report  was  referred  back  as 
the  statute  requires  it  should  be  until  we  should  be  satisfied  with 
it.  The  only  difficulty  raised  is  based  on  the  concluding  hin- 
guage  of  the  rule,  which  declares,  that  the  report  is  confirmed 
in  all  respects,  excepting  two  particulars,  wherein  the  commifl- 
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sionerB  were  directed  to  make  corrections.  That,  however,  wai* 
clearly  but  another  mode  of  expressing  the  opinion  of  the  courts 
for  the  benefit  of  the  commissioners  and  parties.  It  could  not 
alter  the  legal  effect  of  the  reference,  which  was  of  the  whole 
report;  and  indeed  left  the  whole  open  for  possible  revisal.  Tha 
confirmatory  language  in  which  the  rule  has  been  thought  con- 
venient, as  indicating  our  approval  of  a  certain  portion  of  tha 
proceedings,  and  the  word  approved  might  have  been  more  apl 
than  confirmed;  but  the  legal  result  is  the  same.  Unless  spe- 
cific errors  are  pointed  out  in  some  way,  the  whole  ground  might 
be  traveled  over,  and  a  thousand  persons  be  heard  by  the  com- 
missioners, and  again  by  the  court,  though,  on  the  first  hearings 
we  were  satisfied  with  all  except  one  or  two  particulars.  Strictly 
speaking,  there  is  in  any  one  proceeding  but  a  single  report;  and 
what  are  called  second  or  third  supplemental  reports,  are  but. 
parts  or  modifications  of  a  legal  whole.  As  such  it  passes  by 
reference  between  the  court  and  the  commissioners.  It  can  not- 
be  confirmed  piecemeal.  The  whole  proceeding  is  entire,  like 
a  suit  at  law;  and,  in  a  legal  sense,  the  whole  is  confirmed  or  dis- 
continued at  a  single  blow.  This,  too,  seems  to  me  the  only 
method  of  considering  the  matter  which  is  feasible  and  just  to- 
all  parties.  The  report  of  estimate  and  assessment  bIoh*^  is^ 
what  we  have  power  to  review.  This  has  reference  to  and  is  de^ 
pendent  on  a  single  improvement,  which  can  not  be  split  into 
fragments,  in  proportion  as  we  may  from  time  to  time  allow  or 
disallow  parts  of  the  report;  relative  rights,  claims,  and  liabili- 
ties becoming  vested  and  apportioned  accordingly. 

It  is  true,  that  the  proceedings  on  the  report  being  entire  an<I 
indivisible,  a  confirmation  of  part  would  be  a  confirmation  of  the 
whole,  upon  the  general  principle  that  a  plaintiff  or  prosecutor 
can  not  split  his  claim.  If  he  take  judgment  for  a  part,  it  is  a 
judgment  for  the  whole,  and  bars  all  proceeding  by  another  suit 
or  in  the  same  suit  for  the  residue.  But  the  rule  means  a  judg- 
ment or  confirmation  final  in  its  legal  character.  Accordingly  st. 
judgment,  which  is  in  form  one  of  nonsuit  by  a  common  magis- 
trate, shall  be  held  to  be  a  nonsuit  or  a  judgment  final  on  the 
merits,  and  barring  a  second  suit,  accordingly  as  the  justice  had 
the  legal  right  to  render  judgment  with  the  one  or  the  other 
effect  at  the  time:  Sees  v.  Beekman,  11  Johns.  457;  Elw^''  v^ 
McQueen,  10  Wend.  519.  These  cases  proceed  on  the  ground 
that,  on  given  circumstances,  the  law  directs  a  certain  judgment 
to  be  rendered;  and  that  it  can  not  be  varied  by  the  form  of  the 
entry.     So  in  the  case  at  bar,  the  law  directed,  on  this  court  bein^ 
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dissatisfied,  that  the  whole  report  should  be  referred  back.  It 
was  so  referred  back  by  the  rale,  and  the  subsequent  words  of 
confirmation  oonld  not  change  the  legal  effect.  Strictly  the 
whole  stood  open.  See  per  Lord  EUenborongh,  O.  J.»  in 
Strachey  v.  Twrley,  11  East,  200. 
The  motion  to  discontinue  is  granted. 

Gonfimiation  of  the  report  of  conunisnonen  can  not  be  so  absalnie  as  to 
gi^e  rise  to  Tested  rights  ander  the  same,  before  the  damages  for  all  lands  to 
be  taken  for  the  proposed  improvement  have  been  ascertained  and  settled, 
and  are  properly  assessed  upon  the  owners  of  lands  vrhich  will  be  benefited 
by  the  improvement:  MeaerdU  v.  Brooklyn^  8  Paige,  208;  In  the  matter  qf 
Watt  Street,  17  Barb.  025.  Proceedings  to  acquire  property  under  the  ex- 
ercise of  the  power  of  eminent  domain  may  be  discontinued  at  any  time  prior 
to  the  oQnfizmation  of  the  report  of  the  oomminioners:  Central  Park  earn,  12 
Abb.  110;  In  the  nuUter  of  the  Opening  North  Thirteenth  Street,  5  Hun,  175; 
In  the  matter  of  Washington  Park,  66N.  T.  156;  In  the  matter  of  WaOStreet, 
17  Barb.  642;  In  the  matter  <if  Syraetue^  B,  AN.  T.  R.  R,  Co.,  4Hnn,  313, 
where  the  principle  was  applied  in  favor  of  a  raiload  company. 

The  report  of  conmussionen  can  not  be  attacked  upon  the  groond  of  error 
of  judgment  of  the  commissioners  in  fixing  the  amount  of  damages  for  the 
lands  taken,  or  the  benefit  that  would  be  derived  to  other  lands  by  the  im- 
provement: Wiggim  t.  New  Tort,  0  Paige,  20.  Nor  can  the  confirmation  of 
the  report  be  attacked  upon  other  grounds  than  that  of  frand:  Matter  qfLea> 
ktgton  Avenmet  5  N.  T.  8.  C  437,  all  relying  upon  the  prindpal  case,  wUeh 
is  also  dted  in  Sneff  t.  Loefyori,  11  Barb.  000. 
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HOFMIBE  V.  HOFBOBE. 

£7  Paios  Gb.  dO.] 

OV  DrroBOB  Obtaimsd  bt  a  Wifk  against  her  hnsbaiid  npoii  thr 
groand  of  adolteiy  while  he  was  confined  in  the  state  prisoo  apon  ood- 
▼iotkA  of  a  felony,  will  not  be  opened  for  the  purpose  of  enabling  the  de> 
fendant  to  set  up  a  condonation  of  the  adultery  as  a  defense. 
Wksihxb  ths  Cohabitation  ov  a  Witb  with  her  Husband  after  his  priTate 
oonfeasion  to  her  of  an  act  of  adultery,  bnt  which  she  has  no  means  of 
proving  so  as  to  Justify  her  in  leaving  his  bed  and  board,  and  to  proiteol 
her  friends  who  might  receive  and  harbor  her  against  his  will,  is  such  a 
oondopation  of  the  oflfense  as  will  bsr  her  soit  for  a  divorce,  apoa  a  sub- 
sequent discovery  of  the  means  of  establishing  his  guilt,  qmmre. 

Appeal  from  a  decision  of  the  vice-ohanoellor  of  the  first  oir- 
eoity  lefnsiiig  to  open  a  decree  of  divorce  and  to  permit  the  de- 
fendant to  pat  in  an  answer  setting  up  a  condonation  of  the 
adultery  charged  in  the  bill,  in  bar  of  the  suit.  The  defendant's 
affidavit  upon  which  the  motion  was  founded,  admitted  that  he 
had  been  gniltjrof  adultery  on  one  occasion;  but  alleged  that  his 
wife,  after  being  informed  thereof,  freely  forgave  him  and  con* 
tinned  to  cohalnt  with  him  until  he  was  sent  to  the  state  prison* 

/.  W.  Bitihop,  for  the  appellant. 
C,  Edwards^  far  the  respondent. 

Walwobih,  Chancellor.  There  was  no  inegnlarity  in  this 
case,  which  could  authorize  the  appellant  to  apply  to  open  the 
proceedings  on  that  account.  Although  the  solicitor  who  ap- 
peared for  him  in  the  suit  was  employed  by  the  mother  of  the 
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defendant,  and  without  anttiority  from  him,  it  did  not  in  anjr 
way  prejudice  his  rights.    He  employed  no  solicitor,  and  the 
bill  woidd  have  been  taken  as  confessed  against  him,  for  want 
of  an  appearance,  if  Mr.  Crafts  had  not  appeared  at  the  request 
of  the  mother;  in  which  case  no  order  to  answer  would  haTe 
been  necessary.      The    solicitor  who    had   appeared  without 
authority,  had  therefore  a  perfect  right  to  waive  a  mere  formal 
proceeding  which  such  unauthorized  appearance  only  had  made 
necessary.    HJe  did  not  and  could  not  consent  to  the  divorce  it- 
self, which  was  obtained  on  the  usual  order  of  reference,  and 
upon  full  proof  of  the  adultery  charged.     The  only  question, 
therefore,  is  whether  the  defendant  ought  to  have  been  per- 
mitted,  as  a  matter  of  &yor,  to  come  in  and  set  up  the  alleged 
condonation,  after  a  regular  decree,  under  the  circumstances  of 
thJ3  case. 

It  appears  by  the  defendant's  admission,  that  he  had  left  the 
bed  of  his  young  and  virtuous  wife,  who  by  his  own  showing 
was  devotedly  attached  to  him,  to  enjoy  the  embraces  of  a  worth- 
less, common  prostitute.    And  from  the  complainant's  affidavits 
it  is  doubtful  whether  she  cohabited  with  him  after  she  had  such 
a  knowledge  of  his  guilt  in  this  respect  as  to  justify  her  in  leav- 
ing him  and  seeking  legal  redress.     His  private  admission  of  the 
fact  to  her,  was  not  sufficient  to  authorize  her  to  take  any  pro- 
ceedings against  him;  or  even  to  protect  her  friends  for  harbor- 
ing her  against  his  will,  if  she  had  then  abandoned  his  bed  and 
board.     I  am  not  therefore  prepared  to  say  that  this  defense 
would  have  been  available,  if  it  had  been  set  up  before  he  had 
been  guilty  of  a  second  offense,  not  merely  against  the  domestic 
happiness  of  his  wife,  but  also  against  the  general  welfare  of  the 
community.    After  he  had  been  guilty  of  this  felony,  for  which 
he  had  been  convicted  and  sent  to  the  state  prison,  both  she  and 
her  friends  were  perfectly  right  in  attempting  to  dissolve  a  con- 
nection which  could  no  longer  be  continued  consistently  with 
her  happiness;  provided  such  connection  could  be  dissolved  in 
accordance  with  the  principles  of  the  gospel,  and  the  laws  of 
the  state.    The  final  decree  for  such  a  dissolution  of  the  mar- 
riage contract,  she  had  regularly  obtained  at  the  time  this  appli- 
cation was  made.    And  under  the  circumstances  of  the  case,  I 
think  the  vice-chancellor  would  not  have  ezerciaed  tbe  powers  of 
this  court  discreetly  if  he  had  opened  that  decree,  for  the  pur* 
pose  of  sending  back  this  much  injured  woman  to  the  now 
loathed  embraces  of  an  adulterer  and  a  felon. 
The  order  appealed  from  must  therefore  be  affirmed  with  ooets. 
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The  deciflion  in  the  principal  case  before  McConn,  vice^ihuicellor,  is  re 
ported  in  3  Edw.  Ch.  173,  under  the  name  of  Hcffmxrt  ▼.  Hfiffmkrt, 

Advutwry,  Pboov  of. — It  is  not  necessary  to  prove  adultery  by  direct  tea- 
thnony,  bot  it  may  be  inferred  from  drcnmstances  that  lead  to  it  by  fair  in- 
tonenoes  as  a  neoessaiy  ooncluaion:  Biehardmm  v.  Bichardum,  30  Am.  Dec.  63d. 

ADMiBBioirs  ov  Pabties  to  Diyoros  Suit. — ^This  sabjeet  is  discussed  at 
length  in  the  note  to  Riehardaon  ▼.  Richardson,  30  Am.  Dec.  544. 


Refobmed  Pbotestant  Di}toh  Chubch  m  Gabt- 

DEN  Street  v.  Mott  et  al. 

[7  PAzea  Oh.  77.] 

Btatuts  ov  Elizabkiv  Bblatitb  to  Ghabitable  Uses  was  never  acted  upon 
in  New  York;  but  courts  of  chancery  independent  of  such  statute  had  an 
original  jurisdiction  to  enforce  and  compel  the  execution  of  such  trusts. 

CoNYBTAKGE  TO  Cebtaim  INDIVIDUALS,  of  the  Site  of  the  Dutch  church  in 
Garden  street,  in  the  city  of  New  York,  in  1691,  in  trust  for  the  use  of 
the  ministers,  elders,  and  deacons  of  such  church,  and  their  successors, 
and  for  no  other  purpose,  was  a  valid  conveyance  to  a  charitable  or  pious 
use  at  the  common  law,  and  vested  the  legal  title  to  the  premises  in  the 
trustees  absolutely  and  irrevocably,  for  the  uses  therein  declared. 

Wbxbs  Real  EaxATB  is  Gonysted  to  trustees  for  the  use  of  a  church  or  con- 
gregation, as  a  place  of  worship,  and  such  church  or  congregation  ia  after- 
wards incorporated,  to  enable  the  corporation  to  take  and  hold  the  legal 
title,  it  will  be  presumed,  after  a  great  lapse  of  time,  that  there  was  a 
conveyance  of  the  legal  title  from  the  trustees  to  the  corporation. 

Lmslahvb  Act  TBANSFiBBiiro  rax  Legal  Title  ov  a  Mere  Naked 
Teusibe  and  vesting  it  in  the  eeaUti  qute  truti,  in  a  case  where  the  latter, 
by  a  resort  to  the  proper  tribunal,  might  have  compelled  such  transfer,  is 
oonstitntional  and  valid. 

SmcT  ov  THE  Act  ov  Mabch,  1801  (1  R.  L.  of  1801,  339),  upon  real  estate 
held  by  individuals  in  trust  for  a  Dutch  church,  incorporated  prior  to  the 
passage  of  that  aet,  was  to  transfer  the  legal  title  to  such  estate  from  the 
trustees  direcUy  to  the  corporation  for  the  use  of  the  corporators. 

Ho  8liB8BQi7Bzrr  y lOLATioM  OV  SUCH  Tbust  would  ever  revest  either  the  legal 
or  equitable  titie  to  the  property  conveyed  in  the  original  grantor,  al- 
though a  palpable  breach  thereof  might  form  a  proper  ground  for  an  ap- 
plication to  the  court  of  chancery  on  the  part  of  the  corporators,  or  by 
the  attorney-general,  to  compel  the  due  execution  of  the  trust. 

CoBTOBATioifs  Agobboate,  at  the  common  law,  had  an  unlimited  i)ower  over 
their  property,  and  they  could  alienate  or  grant  any  lesser  estate  there- 
in without  limitation  or  restriction. 

Act  ov  1806  (Laws  of  1806,  c.  43,  sec  4)  gives  to  religious  corporations  the 
power  to  convey  real  estate  which  is  held  in  trust  for  the  corporators} 
provided,  the  previous  consent  of  the  court  of  chancery  to  the  alienation 
iB  given,  as  authorized  by  that  act. 

Whethbb  the  Subsbquekt  Ratuicatiok  of  a  sale  made  by  such  corpora* 
tton,  without  having  previously  obtained  the  consent  of  the  court  o( 
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duuioeiy,  would  haye  the  effect  of  vestizig  the  title  in  the  gcantee  d»- 
chuged  in  equity  of  the  charitable  tmst  or  nee,  ^icare. 

Bill  iob  a  Spicino  Pebiobmangb  will  not  be  dismissed,  as  of  oonrse,  b»> 
oaose  the  title  was  not  perfect  at  the  commencement  of  the  siiit»  althoogk 
that  may  be  a  sufficient  reason  for  giving  costs  to  the  defendant^  if  he 
has  not  made  any  unreasonable  objection  to  the  title. 

Sracoio  PxKPO&MAVGB  MAY  BS  DxGSBED,  if  it  appears  by  the  report  of  a 
master  that  a  perfect  title  can  be  made  to  the  purchaser  at  the  time  of 
making  such  report,  unless  the  purchaser  has  been  materially  injured  by 
the  delay. 

Bill  for  the  specifio  perf onnanoe  of  a  contract  of  sale  to  tha 
defendants  of  a  lot  in  the  city  of  New  York,  a  part  of  the  site  of 
the  Low  Dutch  church  in  Garden  street.  The  only  question 
between  the  parties  was  as  to  whether  the  complainants  coold 
give  the  defendants  a  perfect  and  unincmnbered  title  to  the 
premises. 

Oeorge  Wood,  for  the  complainants. 

Henry  R.  Starrs,  for  the  defendants. 

Walwobth,  Chancellor.  To  understand  the  various  questioiis 
raised  on  the  hearing,  and  which  were  so  fully  and  aUjdiscaased 
in  this  case,  it  is  necessary  to  advert  to  the  early  history  of  the 
title  under  which  the  complainants  claim  the  right  to  sell  and 
convey  the  premises  in  question,  for  the  benefit  of  their  church 
and  congregation,  under  the  order  of  this  court  authorizing  a 
sale.  It  appears  that  on  the  eighteenth  of  February,  1691,  the 
corporation  of  New  York  conveyed  to  Samuel  Bayaid  a  lot  on 
the  north  side  of  Oarden  street,  now  Exchange  place,  being  one 
hundred  and  eighty  feet  in  front  on  the  street,  and  including  the 
premises  in  question  in  this  cause.  And  that  a  few  days  there- 
after, S.  Bayard  conveyed  the  same  premises  to  S.  Van  Cori- 
landt,  N.  Bayard,  and  J.  Eipp,  in  fee,  for  the  purpose  of  having 
a  church  or  suitable  building  erected  thereon,  for  the  common 
use  of  the  ministers,  elders,  and  deacons  of  the  Low  Dutch 
church,  which  then  were  or  at  any  time  thereafter  should  be  within 
the  cily  of  New  York,  professing  the  canons  of  the  national  synod 
of  Dort;  as  well  for  the  public  and  solemn  worship  of  God,  as 
the  exhortation  and  instruction  of  the  people  of  that  churdi  in 
and  to  true  religion  and  virtue.  The  conveyance  was  declared 
to  be  in  trast,  that  the  grantees  and  their  heirs  and  assigns 
should  keep,  enjoy,  possess,  and  hold  the  lot  and  premises 
thereby  conveyed,  to  and  for  the  general  use  of  the  ministers^ 
elders,  and  deacons  of  such  Low  Dutch  church  and  their  sue* 
oessors,  and  to  no  other  use  or  uses  whatever.     This  was  un* 
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qnestioiiably  a  valid  convejance  to  a  charitable  or  pious  use,  at 
the  common  law;  and  vested  the  legal  title  to  the  premises  in 
the  trustees,  absolutely  and  irrevocably,  to  and  for  the  secondary 
uses  therein  declared.  And  this  court,  independent  of  the  stat- 
ute of  Elizabeth,  relative  to  charitable  uses,  which  was  never 
acted  upon  in  this  state,  had  an  original  jurisdiction  to  enforce 
and  compel  the  performance  of  the  trust.  As  the  statute  of 
Elizabeth  had  a  retroactive  effect,  and  as  we  have  very  few  re- 
ports in  chancery  previous  to  that  time,  it  is  difficult  to  find 
adjudged  cases  on  this  subject  which  are  not  in  some  way  de-> 
pendent  upon  the  provisions  of  that  statute. 

This  fact  had  led  some  judges  to  suppose  the  court  of  chan- 
cery had  no  jurisdiction  on  the  subject  previous  to  that  time. 
The  general  jurisdiction  of  this  court,  however,  to  compel  the 
grantee  of  the  legal  estate  to  apply  it  to  the  use  of  the  individuals 
for  whom  it  was  intended  by  the  grantor,  was  well  established 
long  before  that  time.  It  is  also  a  matter  of  history,  that  dur- 
ing the  protracted  struggle  between  the  different  princes  of  the 
red  and  of  the  white  rose  for  the  national  sovereignly,  much  of 
the  landed  property  in  England  was  held  under  conveyances 
which  could  only  be  made  available  to  its  real  owners  by  the 
exercise  of  such  a  jurisdiction.  And  as  devises,  donations,  and 
bequests  to  pious  and  charitable  uses,  which  were  well  known 
to  the  civil  law,  were  common  in  England,  long  before  the  stat- 
ute of  Henry  the  Eighth  had  turned  ordinary  uses  into  legal 
estates,  it  would  indeed  be  strange  if  the  court  of  chancery  had 
not  at  that  time  assumed  the  same  jurisdiction  over  conveyances 
and  bequests  to  charitable  and  pious  uses,  as  it  had  over  con- 
veyances to  the  use  of  particular  individuals.  There  is  one  case 
that  I  have  been  able  to  find,  decided  in  1581,  nearly  twenty 
years  before  the  passing  of  the  statute  of  charitable  uses,  which 
shows  clearly  that  the  court  of  chancery  was  in  the  habit  of  sus- 
taining defective  conveyances  to  charitable  uses,  as  a  part  of  its 
ordinary  jrrisdiction,  previous  to  the  statute  43  Elizabeth.  I 
refer  to  the  case  of  the  charitable  use  under  the  will  of  Symons, 
the  Winchester  alderman;  where  Lord  Chancellor  Bromley  com- 
pelled the  heir  to  execute  a  conveyance  of  real  estate  devised  to 
a  charitable  use,  in  conformily  to  the  intention  of  the  testator; 
the  deed  of  bargain  and  sale  which  the  testator  himself  had 
executed  to  the  trustee,  being  void  for  want  of  enrollment:  Duke 
on  Char.  Uses,  163.  The  case  of  The  Mayor  and  Burgesses  of 
Beading  v.  Ijane,  Toth.  32,  decided  the  same  year  the  statute 
was  passed,  was  also  most  probably  a  case  depending  upon  the 
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Sfeneral  juiisdiction  of  ihe  courfc  as  it  existed  before  the  statate; 
as  it  is  hardly  possible  that  a  case  could  have  gotten  before  the 
court  upon  an  appeal  from  a  decision  of  commissionerB  appointed 
under  the  statute,  at  so  early  a  day. 

In  1696,  the  persons  for  whose  use  this  conyejance  in  trust 
was  niade,  were  duly  incorporated  by  a  royal  charter  by  the 
name  of  The  Ministers,  Elders,  and  Deacons  of  the  Beformed 
Protestant  Dutch  Church  in  the  city  of  New  York;  for  the 
avowed  purpose,  among  other  things,  of  enabling  them  to  hold 
this  property  for  the  uses  to  which  it  had  been  conveyed  to  the 
trustees.  And  this  and  other  properly  was  in  and  by  that 
charter  confirmed  to  them  by  the  representatives  of  the  crown. 
Although  this  confirmation  was  not  necessary  to  give  the  church 
and  congregation  the  use  of  the  property  vested  in  their  irosteeB, 
it  probably  was  considered  necessary  to  enable  the  coiporation 
to  take  and  hold  the  legal  titie;  as  the  annual  value  of  other 
property  which  the  corporation  might  thereafter  purchase  or 
acquire  was  limited  by  the  charter.  And  such  confirmation  cer- 
tainly is  evidence  from  which  a  presumption  may  arise,  after  a 
lapse  of  one  hundred  and  forty  years,  that  the  trustees  actoalty 
conveyed  the  legal  titie  to  such  corporation.  The  case  of  7^ 
<jorporation  of  Reading  v.  Lane^  above  referred  to  from  Tothill, 
and  which  is  likewise  reported  by  Duke,  is  also  a  case  in  point 
to  show  that  where  there  was  an  appropriate  coiporation,  whose 
^neral  duty  it  was  to  administer  the  charitable  use,  and  which 
'was  legally  authorized  to  hold  the  legal  titie  and  to  receive  and 
apply  the  rents  and  profits  accordingly,  this  court  had  the  power 
to  compel  a  conveyance  of  the  trust  property  to  such  corpora- 
tion. Although  VtiQ  defendants,  therefore,  have  no  knowledge 
of  the  execution  of  a  conveyance  by  the  trustees  to  the  corpoia- 
tion  which  was  subsequently  lost,  and  do  not  admit  the  same, 
jet  as  the  corporation  has  always  possessed  and  enjoyed  the 
property,  and  as  there  was  no  reason  whatever  for  keeping  the 
legal  titie  in  the  original  trustees,  or  their  heirs,  after  the  con- 
firmation thereof  to  the  cestuis  gue  trust  as  a  coiporation  by  the 
charter  of  1696,  the  legal  presumption  is  that  such  a  conveyance 
was  executed  by  the  trustees  as  alleged  by  the  complainants. 

Independent  of  such  legal  presumption,  however,  .the  fourth 
section  of  the  act  of  March,  1801,  to  provide  for  the  incorpora- 
tion of  religious  societies  (1  B.  L.  of  1801,  839),  was  suffi- 
cientiy  comprehensive  in  its  terms  to  transfer  the  legal  titie  of 
this  property  from  the  heirs  of  the  original  trustees  to  the  corpora- 
tion, if  it  had  not  before  been  conveyed.    The  second  section  of 
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that  siatate  dedaied  that  the  ministers,  elders,  and  deacons  of 
eyexy  Bef  oimed  Dutch  chxirch  or  congregation  then  existing,  or 
thereafter  established,  should  be  the  trustees  thereof;  and  it 
authorized  such  congregations  as  were  not  then  incorporated,  to 
incorporate  themselves  in  the  manner  therein  prescribed.    The 
fourth  section  then  provided  that  the  trustees  of  any  church, 
congregation,  or  society,  previously  mentioned  in  the  statute, 
which  of  course  included  this  church  or  congregation  incorporated 
in  1696,  and  recognized  in  the  same  section  as  an  existing  corpora- 
tion,  might  take  into  their  possession  and  custody  all  the  tem- 
poralities, and  might  recover,  hold,  and  enjoy,  all  the  debts, 
and  real  and  personal  estate  belonging  to  the  church,  congrega- 
tion, or  society,  in  whatsoever  manner  the  same  might  have  been 
acquired,  or  in  whose  name  soever  the  same  was  held,  as  fully 
and  amply  as  if  the  right  or  title  thereto  had  been  originally 
vested  in  such  trustees.    The  necessary  effect  of  this  statute, 
therefore,  was  to  transfer  to  this  corporation  the  legal  title  to  all 
-property  which  was  then  held  in  the  name  of  others  upon  a  mere 
naked  trust  for  the  use  of  the  church  or  congregation,  or  of  the 
corporators.    That  the  legislature  had  the  power  to  transfer  the 
legal  title  from  the  mere  naked  trustees  to  the  ceatuis  que  trusty 
after  the  latter  were  incorporated,  in  a  case  where  the  trustees 
might  themselves  be  compelled  to  make  such  a  transfer  under  a 
decree  of  this  court,  there  can  not  be  any  room  for  doubt:  See 
1  B.  S.  227,  sec.  47;  Morgan  et  al.  v.  Leslie,  Wright  (Ohio),  144. 
There  is  no  doubt,  therefore,  in  the  present  case,  that  previous 
to  the    separation  of   the  complainants  from    the   collegiate 
churches,  in  1812,  the  legal  as  well  as  the  equitable  title  to  the 
premises  in  Gkirden  street  was  absolutely  vested  in  the  corpora- 
tion  of  such  collegiate  churches  for  the  use  of  its  corporators. 
And  no  subsequent  violation  of  the  trust  upon  which  the  prop- 
erty was  held,  can  ever  revest  either  the  legal  or  equitable  title 
in  the  heirs  of  Samuel  Bayard,  or  in  the  heirs  of  the  original 
trustees,  although  a  palpable  breach  of  trust  might  form  a 
proper  ground  for  an  application  to  the  court  of  chancery,  on 
the  part  of  the  corporators,  or  by  the  attorney-general,  to  com- 
pel the  due  execution  of  the  trust.    This,  therefore,  disposes  of 
the  first  objection  to  the  complainants'  title. 

The  complainants  having  become  incorporated  as  a  separate 
and  distinct  church  and  society,  in  1812,  under  an  agreement 
^ith  the  remaining  branch  of  the  original  church  or  society,  the 
corporation  of  the  collegiate  churches,  in  1813,  gave  to  them  a 
lease  of  the  church  and  premises  in  Gktrden  street  for  the  term 
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of  nine  hundred  and  ninety-nine  years,  upon  a  pepper-eomrait, 
to  hold  the  premises  as  a  site  for  a  church,  and  as  a  place  of  in- 
terment; subject  to  various  restrictions  and  conditions  for  tbe 
purpose  of  rendering  the  use  of  the  premises,  and  the  doctrinet 
and  discipline  of  the  church  which  should  worship  there,  con- 
formable, as  far  as  might  be,  to  the  original  trusts  upon  which 
the  property  was  held.    But  after  the  destruction  of  the  church 
by  the  great  fire,  the  corporation  of  the  collegiate  churches  con- 
veyed to  the  complainants  the  absolute  title  to  the  premises,  for 
a  full  consideration  of  one  hundred  thousand  dollars.     It  is  not 
necessary,  therefore,  to  inquire  here  whether  the  severance  of  the 
church  property  and  the  lease  of  this  part  of  it  to  the  complainants, 
was  such  a  violation  of  the  trust  upon  which  the  property  vms  held 
as  to  have  authorized  any  of  the  corporators  of  the  collegiate 
churches  to  interfere.     I  am  inclined  to  think  it  was;  as  no  appli- 
cation was  made  to  this  court  to  sanction  such  a  transfer  of  ihe 
property,  without  consideration,  and  upon  trusts  different  from 
those  upon  which  the  property  was  held  by  the  terms  of  the  ord- 
inal charter,  and  of  theact  of  1801  before  referred  to.    There  is  no 
doubt,  however,  that  the  legal  title  to  the  premises  passed  to  ibe 
new  corporation  for  the  nine  hundred  and  ninety-nine  yeais  b^ 
virtue  of  that  lease.    There  was  no  law  in  force  at  that  time  to 
prevent  a  corporation,  or  any  other  trostee,  from  conveying  the 
legal  title  to  property  held  in  trust,  in  such  manner  as  to  vest  it 
in  the  grantee,  subject  to  the  equitable  right  of  the  ceshti  que 
trust  to  reach  and  control  the  same  at  any  time  afterwards  by 
the  power  of  this  court,  if  the  land  had  not  passed  into  the  hands 
of  a  bonafde  purchaser  discharged  of  the  trust.     The  oom^dain- 
ant's  title  to  the  property  does  not  depend  upon  the  validity  of 
the  lease  of  1813,  but  upon  the  conveyance  of  1836.    For  thftt 
reason  also  it  is  perfectly  immaterial  whether  the  yearly  value  of 
the  property  in  1813,  was  more  or  less  than  the  sum  of  ttiree 
thousand  dollars;  that  being  a  much  less  sum  than  the  amount 
to  which  the  complainants  were  restricted  when  the  deed  of  1836 
was  executed. 

I  apprehend  that  the  complainants'  counsel  has  entirely  mis- 
understood the  intent  and  meaning  of  the  act  of  March,  1806, 
authorizing  religious  corporations  to  convey  their  corporate 
property  under  the  sanction  of  the  chancellor:  Laws  of  1800,  c. 
43,  sec.  4.  At  the  common  law,  every  corporation  aggregate 
had  unlimited  power  over  its  property,  and  might  alienate  the 
same  in  fee,  or  grant  any  lesser  estates  therein,  without  limita- 
tion or  restriction:  Co.  Lit.  44  a,  300  1;  Snvilh  v.  Barreii^  1  Sid. 
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161,  per  Lord  Mansfield,  1  Bnrr.  221.'  And  the  same  general 
power  as  to  corporations,  is  recognized  in  the  recent  revision  of 
the  laws  of  this  state:  1  B.  S.  599,  sec.  1,  sub.  4.  Certain  stat« 
ntoiy  provisions  had,  however,  been  enacted  in  England,  at  a 
veiy  early  day,  to  restrain  the  alienation  of  church  property, 
which  fact  was  sufficient  to  render  it  doubtful  whether  they  were 
not  applicable  to  church  property  here.  But  the  principal  diffi- 
culty which  existed,  was  the  general  power  which  this  court  had 
to  control  the  application  of  property  given  or  devised  to  corpo- 
rations and  others  for  charitable  uses,  so  as  to  render  the  legal 
estate  in  the  hands  of  a  purchaser,  with  notice  of  the  trust, 
chargeable  with  the  charitable  use  to  which  it  was  originally 
devoted.  And  as  the  law  of  patronage  had  never  been  extended 
to  this  state,  and  was  inconsistent  with  the  spirit  of  our  institu* 
tions,  it  became  necessaiy  to  vest  in  some  tribunal  the  power  of 
sanctioning  alienations  of  church  property  for  the  benefit  of 
those  who  were  real  owners  of  the  same,  and  to  direct  a  new 
investment  of  the  proceeds,  without  the  expense  and  delay  of  an 
application  to  the  legislature  in  every  particular  case.  I  have 
no  doubt,  therefore,  that  the  intention  of  the  act  of  March,  1806, 
was  to  give  to  eveiy  religious  corporation  an  unlimited  power  to 
convey  any  real  property  held  by  them  in  trust  for  the  corpora- 
tors; provided  the  previous  consent  of  this  court  to  such  alien- 
ation of  the  church  property,  and  a  direction  for  the  proper 
application  of  the  proceeds  thereof  for  the  benefit  of  the  cor- 
porators was  obtained,  in  the  summaiy  mode  which  is  there 
prescribed. 

If  such  a  sanction  of  the  sale  of  the  premises  in  question  to 
the  complainants,  and  a  proper  direction  for  the  investment  and 
application  of  the  purchase  money  had  been  given  in  this  case, 
previous  to  the  conveyance  of  May,  1836, 1  should  have  com- 
pelled the  defendants  to  take  this  title  notwithstanding  the 
other  objections  thereto.  But  as  the  statute  had  prescribed  the 
mode  in  which  the  sanction  of  this  court  to  a  conveyance  of 
property  by  a  religious  corporation  should  be  obtained,  I  have 
great  doubts  whether  the  subsequent  ratification  of  the  sale  was 
sufficient  to  give  a  perfect  title,  discharged  in  equity  of  the 
charitable  trust  or  use.  At  all  events  it  would  be  unreasonable 
to  compel  a  purchaser  to  take  such  a  title,  when  there  can  be 
but  little  doubt  that  the  title  can  be  made  perfect  at  a  trifling 
expense  in  the  usual  mode.  From  the  statement  in  the  bill, 
and  the  admission  in  the  answer,  it  is  evident  that  the  annual 

1.  IVcteviwy  T.  Wineketkr. 
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valae  of  the  Garden  street  properly,  in  its  present  state,  does 
not  exceed  the  amount  prescribed  for  the  complainant's  corpora 
tion  in  the  act  of  1819. 

It  is  not  a  matter  of  conrse,  however,  to  diBmisB  a  bill  for  spedfte 
performance  merely  because  the  title  was  not  perfect  at  the  com- 
mencement of  the  suit;  although  that  may  be  a  sufficient  reason 
for  giving  costs  to  the  defendant,  if  he  has  not  made  any  unrea- 
sonable objection  to  the  title.  A  specific  performance  may  be 
decreed,  if  it  appears  by  the  report  of  a  master  that  a  perfect  title 
can  be  made  to  the  purchaser  at  the  time  of  making  such  report, 
unless  the  purchaser  has  been  materially  injured  by  the  delay. 

It  must  therefore  be  referred  to  Master  Codwise  to  inquiie 
and  report  whether  the  complainants  are  now  able  to  make  a 
perfect  title  to  the  defendants  of  the  lot  in  controYersj.  And 
upon  the  coming  in  of  the  master's  report,  if  it  appears  that  a 
perfect  title  can  then  be  made,  there  must  be  a  decree  for  a  spe- 
cific performance,  upon  payment  of  costs  to  the  defendants. 
But  if  such  a  conyejance  of  a  good  and  unincumbered  title  can 
not  be  made,  the  bill  must  be  dismissed  with  costs. 


Statute  of  43  Euz.  ik  Fobce  in  what  States:  See  Cfoing  v.  Bmajf^  tt 
Am.  Dec.  645  and  note  thereto;  Methodist  Church  ▼.  BemmgUm,  Id.  61  and 
note. 

Bequests  to  Chaettablb  Uses,  Valcdttt  ov. — ^Thia  snbject  is  diaciund 
in  its  varioaa  phaaes  in  the  note  to  DnMeU  v.  AUomeff-general^  9  Am.  Dve. 
577;  also  in  Methodist  Church  v.  Hemmgion^  26  Id.  61,  68,  note;  Oomg  ▼. 
Emery,  Id.  645  and  note;  Burr  ▼.  Smith,  29  Id.  154;  Mcon^s  HeirtY.  Mcor^s 
Deifidees,  Id.  417;  Scmderson  v.  White,  Id.  599,  note.  . 

Jurisdiction  ovsk  Bequests  to  Chabctabui  Uses  widaa  in  oonzti  of 
ehanoery  independent  of  the  43  Eliz. :  Burr  y.  Smith,  29  Am.  Dee.  154;  Moor^e 
Eehn  v.  Moonle  Devisees,  Id.  417. 


Notes  v.  Glaek  et  al. 

[TPAimOB.179.] 

Tbndeb,  EnrBOT  of  Pbeventino. — Where  a  bond  and  mortgage,  which  pro- 
vided for  the  payment  of  the  principal  sum  in  five  yeaiB,  and  the  interait 
annually,  and  if  the  interest  was  not  so  paid  the  whole  principal  ahooM 
become  due,  was  assigned  by  the  mortgagee,  and  notice  given  to  the  mort- 
gagor of  the  assignmenti  but  no  information  given  of  the  assignee's  rasi- 
dence,  and  when  the  interest  became  due,  the  mortgagor  being  nnabls  te 
find  the  assignee,  tendered  the  interest  dne  to  the  mortgagee,  who  re- 
fused to  accept  it,  and  shortly  afterwards  the  assignee  filed  a  bill  to  fore- 
close, the  tender  was  held  sufficient  to  save  the  forfeiture,  or  at  least  te 
authorize  the  court  to  stay  the  proceedings  to  foreclose  upon  the  payment 
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of  the  intflresi  tfaMn  dne,  until  farther  default  in  payment  of  the  prin- 
cqial  or  interest,  it  appearing  that  the  assignment  was  to  deprive  the 
mortgagor  of  the  power  of  paying  the  interest  when  it  became  dne. 

Suit  ComoDrcxD  by  a  creditor,  who  keeps  ont  of  the  way  to  prevent  a  ten- 
der of  the  amount  due  him,  will  be  stayed  upon  payment  of  the  amoont 
dne,  without  costs,  although  a  technical  right  of  action  existed  at  the 
commencement  of  the  suit. 

OOUBT  OF  Equitt  WILL  NOT  interfere  to  relieve  a  mortgagor,  who  by  his  neg- 
ligence fails  to  perform  his  contract,  whereby  the  whole  debt  becomes 
doe  and  payable  according  to  the  terms  of  the  mortgage,  unless  he  ten- 
ders or  pays  the  whole  debt. 

A  MoBTGAOXB  OB  HIS  Abbionxs  wiU  not  be  permitted  to  take  an  unconscien- 
tious  advantage  of  the  mortgagor,  who  is  willing  to  pay  at  the  time  pre- 
l,  but  is  prevented  from  doing  so  by  their  acts. 


AivxjOATios  to  Btay  proceedings  in  a  foreclosure  suit,  upon 
payment  of  the  interest  due  on  a  bond  and  mortgage,  given 
February  10, 1835,  conditioned  to  pay  eight  hundred  dollars  in 
five  years  from  date  with  interest  payable  annually,  and  if  de- 
fault was  made  in  such  payment  the  whole  principal  and  interest 
was  to  become  due  and  payable.  The  interest  was  paid  for  the 
first  two  years  by  Clark,  tiie  mortgagor,  to  one  Hall.  Shortly  be- 
fore the  interest  became  due  in  February  1838,  Hall  assigned 
the  bond  and  mortgage  to  T.  Roberts  and  informed  Clark  that 
he  had  so  assigned  them,  but  gave  him  no  information  of  the 
residence  of  the  assignee.  Clark,  after  many  ineffectual  attempts 
to  find  Boberts  or  his  place  of  residence,  tendered  the  interest 
to  Hall  on  the  day  it  became  due,  who  refused  to  receive  it  be- 
cause of  the  alleged  assignment  to  Boberts.  No  such  assign- 
ment appeared  of  record.  Clark,  while  endeayoring  to  find 
Boberts,  was  served  with  a  subpoena  upon  a  biU  by  the  com- 
plainant as  assignee  of  Boberts,  to  foreclose  tiie  mortgage. 

M.  T.  Beyndlda,  for  the  complainant. 

J.  Edwards,  for  the  defendant  Clark. 

Walwobth,  Chancellor.  I  think  from  the  petition  of  the  de« 
fendant  Clark,  when  taken  in  connection  with  the  affidavit  of  the 
complainant,  there  can  be  very  little  doubt  of  a  concerted  plan 
between  Hall  and  Boberts  to  deprive  the  mortgagor  of  the  power 
of  paying  the  interest,  on  the  day  when  it  became  due,  for  the  pur- 
pose of  compelling  him  to  pay  the  principal  monies  for  two  years 
before  the  time  of  credit  given  by  the  condition  of  the  bond  and 
mortgage.  The  parties  to  the  original  agreement  had  an  unques- 
tionable right  to  make  the  extension  of  credit  dependent  upon 
the  punctual  payment  of  the  interest  at  tiie  times  fixed  for  that 
purpose.    And  if,  from  the  mere  negligence  of  the  mortgagor  in 
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performing  his  contxact,  he  suffers  the  whole  debt  to  become  due 
and  payable,  according  to  the  terms  of  the  mortgage,  no  court 
will  interfere  to  relieve  him  from  the  payment  thereof  according 
to  the  conditions  of  his  own  agreement:  Sled  v.  BradfiM^  4 
Taunt.  227;  James  t.  Tkomas^  5  Bam.  &  Adol.  40.  A  court  of 
eqtiity,  however,  will  not  permit  the  mortgagee,  or  his  assignee, 
to  take  an  unconscientious  advantage  of  the  mortgagor  who  is 
willing  to  pay  at  the  time  prescribed,  but  who  is  unabletodoso 
in  consequence  of  the  act  of  the  other  party;  espedally  where 
there  is  reason  to  believe  the  defatdt  in  payment  was  the  result 
of  a  mere  trick  to  defraud  the  mortgagor  of  his  rights,  by  de- 
priving him  of  the  power  of  maldng  the  payment  at  the  time 
prescribed.  In  this  case  it  is  evident  that  the  defendant  Churk 
was  both  ready  and  willing  to  pay  the  interest  on  his  bond  and 
mortgage  on  the  day  it  became  due.  And  if  the  assignee  did  not 
intentionally  deprive  him  of  the  power  of  doing  so,  by  keeping 
out  of  the  way  and  concealing  his  place  of  residence,  he  trans- 
acted the  business  of  the  assignment  in  such  an  unusual  manner 
as  to  produce  the  same  result.  Under  the  circumstances,  if 
Boberts  intended  to  take  advantage  of  the  neglect  of  the  mort- 
gagor to  pay  the  interest  at  the  day,  it  was  his  duty  as  an  honest 
man  to  have  given  notice  to  Clark  of  the  assignment,  and  of  his 
residence,  or  the  place  where  the  payment  could  be  made.  As 
he  neglected  to  do  this  or  to  put  the  assignment  on  record,  so 
as  to  give  the  mortgagor  the  means  of  ascertaining  who  he  was 
or  where  he  lived,  I  am  inclined  to  think  the  tender  of  the  money  to 
Hall  at  the  day  was  sufficient  to  save  the  forfeiture.  At  least  it 
is  sufficient  to  authorize  this  court  to  interfere  and  stay  the  pro- 
ceedings, upon  the  payment  of  the  interest  now  due,  until 
further  default  shall  be  made  in  paying  the  principal  or  interest 
at  the  times  specified  in  the  bond  and  mortgage. 

The  complainant  appears  to  have  acted  in  good  faith  in  tins 
case;  as  he  had  no  reason  to  suppose,  from  the  drcumstanoes 
under  which  this  bond  and  mortgage  was  sent  to  him,  that  dark 
had  been  deprived  of  the  power  of  paying  the  interest  according 
to  the  terms  of  his  contract.  But  as  it  was  sent  to  him  to  be 
collected  and  applied  to  the  payment  of  a  prior  indebtedness  of 
Boberts,  he  sits  in.  the  seat  of  his  assignor  and  can  not  be  per- 
mitted to  take  advantage  of  the  nonpayment  of  interest,  which 
it  would  have  been  inequitable  and  unconscientious  in  Boberts 
to  have  done.  And  as  the  sum  duefor  interest  at  the  tame  of  the 
filing  of  this  bill  was  not  sufficient  to  cany  costs,  the  prooood* 
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ings  of  the  complaiimnt  must  be  stayed  upon  the  payment  of 
the  iaterest  due  on  the  tenth  of  Febroazy,  without  costs. 

The  case  of  Johnson  t.  Houlditch,  1  Burr.  578,  is  in  point 
to  show  the  autfaorily  of  the  court  to  interfere  and  stay  the 
proceedings  in  such  a  case.  There  the  plaintiff  had  kept  out  of 
the  way  to  preyent  a  tender  of  the  debt;  and  the  court,  upon  the 
ground  that  the  suit  was  oppressiTe,  ordered  the  suit  to  be 
Btayed  upon  payment  of  the  amount  due,  without  costs,  although 
a  technical  right  of  action  existed  when  the  suit  was  brought. 
Costs  were  also  refused  in  the  case  of  Adams  t.  Stolon,  7  J.  B. 
Moo.  365,  where  the  plaintiff's  attorney  had  sued  out  a  writ  after 
he  loiew  the  defendant  had  called,  for  the  purpose  of  settling 
the  demand,  but  could  not  see  him.  An  order  must  be  entered 
in  this  case,  that,  upon  the  payment  to  the  complainant  or  his 
solicitor,  within  twenly  days,  of  the  amount  of  interest  due  on  . 
the  mortgage  in  February  last,  all  proceedings  upon  the  bond 
and  mortgage  mentioned  in  the  complainant's  bill  be  stayed, 
until  default  shall  be  made  in  the  payment  of  principal  or  inter  ^ 
est  according  to  the  condition  of  such  bond  and  mortgage,  and 
without  reference  to  the  default  in  the  payment  of  interest  here- 
tofore due.  

The  doctrine  of  the  principal  case,  that  a  condition  in  a  mortgage  that  npoi 
default  being  made  in  the  payment  of  interest,  the  whole  principal  sum  shall 
become  due,  has  been  repeatedly  recognized  in  subsequent  cases  as  being  a 
valid  condition  which  will  be  enforced  in  equity:  ffcUe  v.  OouvemeuTf  4  Edw. 
Ch.  200;  Ferris  v.  Ferris,  28  Barb.  33;  8.  C,  16  How.  Pr.  104;  ValetUine  v. 
Van  Wagner,  37  Barb.  60;  8.  C,  23  How.  Pr.  401;  BvbensY.  Prindle,  44  Barb. 
344,  all  citing  principal  case,  hi  Huni  ▼.  Keech,  3  Abb.  204,  it  was  held 
that  the  commencement  of  a  salt  was  a  sufficient  notice  that  the  holder  of  a 
mortgage  containing  such  condition  elected  to  treat  the  whole  sum  due  upon 
a  failure  to  pay  the  interest  as  stipulated,  citing  prinipal  case.  Also  cited  in 
Voorheet  v.  PreAyterian  Church,  8  Barb.  144;  Orussiy  ▼.  Schnrider,  60  How. 
Pr.  138;  BeimeU  v.  8leoenmm,  63  N.  Y.  610. 


Hawlet  and  Eing  v.  Jamjss  et  al. 

[7  Paiob  Oh.  us.] 
Lands  in  Anothxb  Stats— Coubt  or  Chanokbt  has  kg  JuBiSDionoir  to 

make  a  decree  which  will  directly  affect  either  the  legal  or  equitable  titls 

to  lands  situated  in  another  state. 
TrrLB  TO  Real  Peopibtt,  and  the  validity  or  invalidity  of  a  devise  or  oon- 

veyaooe  thereof,  depends  upon  the  lex  ret  «to. 
Whkbb  THE  Objbot  iob  WHICH  A  Ck>MYXBaiON  of  real  estate  into  personalty 

fails,  either  wholly  or  in  part»  so  that  the  proceeds  thereof  are  not  1» 

gaily  and  effectaaUy  disposed  of  by  the  testator,  there  Is  a  resulting  tmsl 

in  Ikvor  of  the  heiis  at  law  pro  Umia, 
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A  Testator  Drd  Ssiskd  or  Lands  in  anothxk  Statb  wfaich,  by  hii  viQ,  be 
devised  to  his  ezecntora  and  trnstees,  to  be  sold,  and  directed  the  pn>- 
oeeds  to  be  invested  in  lands  in  the  state  where  he  was  domiciled  at 
the  time  of  his  death,  opon  tmsts  which  were  illegal  and  void  by  the 
laws  of  that  state:  held,  that  there  was  a  resnlting  trust  in  {avor  of 
the  heirs  at  law  as  to  the  land  devised,  and  that  the  ezecnton  and 
trustees  would  be  decreed  to  transfer  the  l^al  title  to  such  heirs. 

Whkbb  a  Dstiss  of  Bkal  Estate  upon  Tbust  can  not  be  carried  into  effect 
according  to  the  intention  of  the  testator,  and  is  valid  by  the  laws  oi  the 
state  where  the  property  is  situated,  the  courts  of  the  state  where  the 
trustees  are  found  niay  direct  them  to  carry  the  will  of  the  testator  into 
efifoct^  although  such  a  devise  of  real  property,  situated  in  that  state, 
would  not  be  valid. 

Afpugation  to  the  chancellor  for  further  directions,  pnrsoani 
to  the  provisions  of  the  thirteenth  section  of  the  decree  of  the 
court  for  the  correction  of  errors  in  this  cause.  By  the  latter 
clause  of  that  section  it  was  declared  that  the  decree  of  that 
court  should  not  be  deen£&d  a  decision  upon  the  title  of  the 
trustees  to  the  lands  of  the  testator  situate  in  Illinois,  or  else- 
where out  of  the  state  of  New  York;  but  that  the  court  of 
chancery  should  make  such  decree  in  relation  to  those  lands  as 
might  be  legal  ypon  an  application  by  any  party  interested 
therein,  without  prejudice  to  any  party  in  consequence  of  the 
decree  of  the  court  for  the  correction  of  errors,  and  not- 
withstanding the  provision  for  any  such  party  in  the  will  of  the 
testator,  was  by  such  decree  of  the  appellate  court  declared  to 
be  void.  The  testator  died  seised  of  forty  thousand  acres  of 
land  in  the  military,  bounty  tract  in  the  state  of  Illinois.  By 
the  master's  report  it  appeared  that  the  will  was  executed  to  pass 
real  estate  by  the  laws  of  Illinois,  in  force  at  the  testator's  death, 
and  that  the  widow  was  entitled  to  dower  in  such  lands  by  the 
laws  of  that  state.  It  also  appeared  that  the  English  oommon 
law  and  all  acts  of  parliament  of  a  general  nature  in  aid  of  the 
same  as  they  existed  prior  to  the  fourth  of  James  I.,  with  two 
or  three  specified  exceptions  had  been  adopted  and  recognized 
as  in  force  by  the  legislature  of  Illinois;  and  that  there  was  do 
statute  in  that  state  inhibiting  or  modifying  trust  estates  as 
authorized  by  the  common  law. 

J.  King,  for  the  complainants. 

J.  C.  Spencer^  for  the  heirs  at  law. 

Z).  D,  Barnard,  for  Anna  McBride  James. 

A.  C,  Pa\Q^,  for  the  other  cesivAs  qae  Irud.  ■ 

W.jcAui.'A'a.  i/lianceUor.     This  court  has  no  jurifldietkm  to 
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make  a  decree  which  will  dixectl j  affect  either  the  l^gal  or  equi- 
table title  to  lands  situated  in  another  state.  And  if  the  legal 
title  to  the  lands  now  in  question  was  in  any  of  the  infant 
parties  according  to  the  laws  of  Illinois,  or  if  those  who  had 
the  legal  titie  were  out  of  the  jurisdiction  of  this  court  so  that 
it  would  be  impossible  for  it  to  operate  upon  them  personallj,  to 
compel  them  to  execute  the  trust  or  to  conyej  the  legal  titie  ac-> 
cording  to  the  decree,  I  should  consider  it  my  duty  to  dismiss 
the  application,  and  to  refer  the  parties  to  the  courts  of  the  state 
where  the  trust  property  is  situated.  This  court,  however,  can 
not  decline  the  jurisdiction  of  the  case,  especially  under  the  di- 
rections of  the  decree  of  the  court  of  dernier  ressort,  so  long  as 
it  has  the  power  to  execute  its  decision  through  the  medium  of 
the  holders  of  the  legal  titie:  See  Lord  Portarlington  t.  Soulb\f^ 
3  My.  &  K.  104;  Bunbury  v.  Buribury,  3  Lond.  Jur.  644. 

But  it  is  a  well-settied  principle  of  the  common  law,  that  the- 
titie  to  real  property,  and  the  validity  or  invalidiiy  of  every  de- 
vise or  conveyance  thereof,  must  depend  upon  the  lex  rei  sUce. 
The  law  of  Illinois  must  therefore  be  resorted  to,  not  only  for 
the  purpose  of  determining  the  question  whether  the  titie  to 
these  lands  is  in  the  trustees,  or  in  the  cestuis  que  trust  imder  the 
will,  but  also  to  determine  the  legal  and  equitable  rights  of  the 
several  parties  under  this  testamentaiy  disposition  of  the  testa- 
tor's property.  By  the  principles  of  the  common  law,  which 
have  been  adopted  in  Illinois,  all  or  nearly  all  of  the  trusts  of 
thi^  will  are  valid,  so  far  as  they  appear  upon  the  face  of  the 
will  itself.  And  as  the  will  contains  a  direct  devise  of  the  lands 
to  the  trustees,  with  a  direction  to  sell  the  same,  and  convert 
them  into  money  for  the  purposes  of  the  will,  I  think  there  can 
not  be  a  reasonable  doubt  tiiat  the  legal  titie  to  the  Illinois  lands 
is  in  the  trustees,  according  to  the  lex  rei  sUxs.  And  if  the 
trusts  in  the  will  in  relation  to  this  part  of  the  property  can  be 
carried  into  effect,  either  in  that  state  or  elsewhere,  according  to 
the  intention  of  the  testator,  the  courts  of  that  state  would  have 
no  difficulty  in  sustaining  the  devise  of  these  lands;  and  the 
trustees  would  be  decreed  to  sell  the  same  according  to  the  direc- 
tions of  the  testator,  in  his  will. 

It  remains  for  me,  therefore,  to  consider  whether  it  is  possible 
for  the  trustees  to  carry  into  effect  these  trusts;  for  if  the  object 
for  which  a  conversion  of  real  estate  into  personalty  is  directed 
fails  either  wholly  or  in  part,  so  that  the  proceeds  thereof  are 
not  legally  ^d  effectually  di^'posed  of  by  the  testator,  there  is  a 
resulting  trust  in  favor  of  the  heirs  at  law  pro  tanto.    In  othef 
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wards,  tbeze  is  no  equitable  conTersion  of  the  property  in  such 
a  cue,  and  it  is  in  equity  still  considered  as  real  estate,  and  de- 
scends to  the  heirs  of  the  testator.  In  this  case,  as  the  testator^s 
personal  estate  was  more  than  sufficient  to  pay  his  debts,  and  to 
satisfy  all  the  purposes  of  the  will  to  which  his  personal  prop- 
erty could  be  applied  according  to  the  law  of  his  domicile,  the 
only  ground  for  converting  the  Illinois  lands  into  personalty, 
consistently  with  the  declared  intention  of  the  testator,  is  that 
the  proceeds  thereof  may  be  invested  in  real  estate  in  the  cities 
of  Albany  or  New  York,  or  in  the  village  of  Syracuse,  upon 
trusts  which  the  courts  of  this  state  have  declared  to  be  iU^sl 
and  void.  And  as  the  impossibility  of  investing  the  proceeds  of 
the  land  upon  such  a  trust  existed  at  the  death  of  the  testator, 
so  that  no  right  or  interest  ever  vested  in  the  cestuis  que  trusi^ 
this  court  can  not  consider  the  property  as  equitably  converted 
at  that  time;  so  as  to  authorize  a  decree  for  a  different  investment 
thereof  cy-pres.  The  court  for  the  correction  of  errors  having 
decided,  that  neither  the  real  nor  the  personal  estate  of  the  tes- 
tator in  this  state  could  be  taken  and  applied  for  the  purpose  of 
raising  the  portion  of  Anna  McBride  James,  in  real  estate  here, 
consistentiy  with  the  intentions  of  the  testator  and  the  laws  of  this 
state,  nor  could  it  be  invested  in  lands  here  for  any  of  the  par- 
poses  of  the  trust,  except  as  provided  for  in  the  decree,  this  court 
can  not  authorize  the  proceeds  of  the  Illinois  lands  to  be  so  ap- 
plied, without  entirely  abandoning  the  principles  upon  which  that 
decision  of  the  court  of  dsmier  resaort  rests.  And  it  certainly 
4!ould  not  have  been  the  intention  of  the  testator  that  the  trustees 
should  assign  to  Anna  McBride  James,  and  Lydia,  and  the  chil- 
•dren  of  Augustus,  any  of  the  lands  in  the  state  of  Illinois;  which 
lands  he  directed  such  trustees  to  sell,  for  the  purpose  of  vesting 
the  proceeds  thereof  in  the  purchase  of  lands  here. 

The  conclusion  at  which  I  have  arrived  in  this  case,  and  whidi 
must  be  dedazed  in  the  decree  to  be  made  on  this  application  is, 
that  the  legal  titie  to  the  lands  in  the  state  of  Illinois,  subject 
to  the  widow's  right  of  dower  therein,  is  now  in  the  trustees 
under  the  will,  according  to  the  laws  of  Illinois,  but  that  the 
whole  equitable  interest  therein  is  in  the  heirs  at  law  of  the  tes- 
tator, as  a  resulting  trust.  The  trustees  must  therefore  conrej 
the  same  to  such  heirs,  by  a  conveyance  duly  executed  to  pen 
the  legal  titie  according  to  the  laws  of  Illinois,  and  to  be  i^ 
corded  according  to  the  laws  of  that  state.  The  taxable  costs 
of  all  parties  on  this  application,  and  the  expenses  of  canyio^ 
into  effect  this  order,  and  all  taxes,  etc.,  paid  by  the  trosteee 
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^hich  have  not  already  bee^  allowed  to  them,  are  to  be  paid  oat 
of  the  personal  estate  of  the  testator  in  the  hands  of  the  ezeoa- 
tors.  

The  doctrine  of  the  prindpAl  case,  that  where  the  ohjeot  for  which  a  ooii' 
▼eraion  of  real  estate  into  personalty  is  directed  by  a  will  fails,  there  is 
a  reaoltuig  trust  in  faTor  of  the  heirs  at  law,  is  approyed  in  King  ▼.  RimdU^ 
16  Barb.  150,  and  CtUier  y.  Dougki^,  7  Hill,  907,  citing  principal  case.  See 
also  MeOartyy.  Terry,  7  Lans.  23d. 

Lxx  Rn  SrrjB  Govxbnb  DisposnTON  or  Rbaiot:  Stued  ▼  BuAng,  22  Am* 
Dec  41. 


MoNamaba.  et  TJx.  v.  Dwteb  et  al. 

[7  Paigb  Oh.  »9.] 

A  FbBuoN  EzxouTOR  oa  APMiiasT&ATOR  CAN  NOT  Maintadv  a  Suit  in 
this  state  by  virtae  of  letters  testamentary,  or  of  administration  granted 
abroad. 

Gdubt  or  Chanobrt  mat  Gompbl  a  Tobxxon  Exxoutob  or  ADMiNisiaAToa 
to  account  for  the  trust  funds  which  he  received  abroad  and  bronght  with 
him  into  this  state,  apon  a  bill  filed  for  that  pnxpose  by  the  next  of  kin  of 
the  decedent,  without  letters  of  administration  on  the  estate  of  the  dece> 
dent  being  issued  here. 

Urov  A  Bill  Filbd  vor  that  Purpose,  if  the  foreign  administrator  or 
executor  is  about  to  leave  the  state,  he  may  be  arrested  upon  a  ne  eseol 
and  held  to  equitable  bail,  as  in  other  cases. 

Whxrx  a  Bill  is  Filsd  AOAiirsT  a  Forbiok  Exxoutor  or  Adhinistkator  for 
assets  received  by  him  in  the  place  where  he  was  appointed,  and  brought 
into  this  state,  the  nature  and  extent  of  his  liability  depends  upon  the 
laws  of  the  state  or  country  from  which  he  derived  his  authority  to  ad- 
minister the  assets  of  the  decedent. 

8uoH  AassTS  MUST  BR  D18TRIBUTCD  among  the  next  of  kin,  or  applied  to 
the  payment  of  debts,  in  the  same  manner  as  though  the  remedy  was 
sought  by  the  creditors  or  distributees  at  the  place  of  the  appointment  of 
such  executor  or  administrator. 

A  Ns  EzxAT  WILL  BB  DiscHABOBD,  as  of  couTse,  upon  the  defendant  giving 
security  to  answer  the  complainant's  bill,  and  to  render  himself  amenable 
to  the  process  of  the  court  pending  the  litigation,  and  to  such  process 
as  may  be  issued  to  compel  a  performance  of  the  final  decree. 

AmuoATioHby  Ihvyer  to  discharge  a  ne  exeai,  on  which  he  had 
heen  anested  and  held  to  bafl  in  the  sum  of  fifteen  thousand 
dollars;  or  to  rednce  the  bail  and  permit  him  to  leave  the  state, 
upon  giving  the  usual  security  to  answer  the  complainants'  bill 
and  to  render  himself  amenable  to  process  of  the  court.  Dwyer 
resided  at  New  Orleans,  and  the  complainants  in  this  state. 
The  bill  was  filed  for  an  accounting  and  distribution  of  the  es- 
tate of  P.  MoEeogh,  who  died  in  Ireland,  and  of  whom  the  wife 
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of  McNamara  was  next  of  Idn.  The  faill  alleged  that  Dwyer  was 
appointed  administrator  of  the  estate  in  Ireland,  and  that  he 
had  conyerted  a  large  amount  of  the  personal  estate  of  the  de- 
cedent into  money,  and  had  brought  it  to  this  state,  and  had  sub- 
sequently misapplied  the  same  in  certain  private  speculationB. 
That  the  complainants'  share  of  the  personal  estate  exceeded  the 
sum  of  ten  thousand  dollars.  The  petitioner  set  forth  in  his  pe- 
tition, among  other  things,  that  he  had  given  security  in  Ireland 
upon  being  appointed  administrator  in  the  sum  of  one  hundred 
thousand  dollars;  that  an  attempt  had  been  made  there  to  sub- 
stantiate a  will  of  the  deceased,  and  that  other  claims  were  made 
against  the  estate  there;  also  that  the  complainants  would  not 
be  entitled  over  and  above  what  they  had  already  received,  to 
more  than  four  thousand  dollars.  The  other  &ctB  appear  in 
the  opinion. 

William  Mulock,  for  the  petitioner. 

C.  O'Connor  and  A,  L,  Bobinson,  for  the  complainanta. 

Walwobth,  Chancellor.    There  can  be  no  reasonable  doubt  as 
to  the  right  of  the  complainants  to  require  of  the  petitioner 
equitable  bail  in  this  case,  if  the  court  has  jurisdiction  to  call  a 
foreign  administrator  to  account,  at  the  suit  of  the  next  of  kin, 
for  the  personal  assets  of  the  decedent  received  abroad  and 
brought  into  this  state.     The  converting  of  the  fund  into  real 
estate,  instead  of  paying  it  over  to  the  distributees  or  vesting  it 
upon  proper  securities,  was  a  breach  of  trust  as  to  the  complain- 
ants, who  had  not  consented  to  this  disposition  of  the  fund. 
And  the  revised  statutes  have  authorized  executors  and  adminis- 
trators to  be  holden  to  bail  in  actions  brought  to  charge  them 
with  waste,  upon  affidavit  of  the  fact  that  such  waste  or  misap- 
plication of  the  funds  of  the  estate  has  been  committed:  2  B.  S. 
448,  sec.  34.    Even  if  the  petitioner  was  a  resident,  he  would 
not  be  exempted  from  arrest,  upon  due  proof  of  a  misapplication 
of  the  fund  in  his  hands  as  administrator  and  that  he  was  about 
to  leave  the  state;  as  the  act  to  abolish  imprisonment  for  debt 
does  not  apply  to  arrest  upon  mesne  process  out  of  this  court,  in 
cases  of  exclusively  equitable  cognizance:  Brown  v.  Elc^,  B  Paige* 
235.    Besides,  it  is  distinctly  alleged  in  the  bill  that  the  defendant 
John  Dwyer  had  not  been  a  resident  of  this  state  for  one  month, 
previous  to  the  commencement  of  this  suit. 

It  appears  to  be  perfectly  well  settled  that  a  foreign  executor 
or  administrator  can  not  maintain  a  suit  in  this  state  by  virtue  of 
letters  testamentazy  or  of  administration  granted  abroad.     And 
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4he  learned. and  yeiy  distinguished  American  commentator  on 
the  conflict  of  foreign  and  domestic  laws  is,  evidently,  of  the 
opinion  that  this  principle  extends  to  suits  brought  against  the 
foreign  executor  or  administrator,  to  recover  the  property  which 
lie  has  received  in  that  character:  Story  Conf.  L.  422,  se^ 
^13,  514.    I  have,  however,  after  a  careful  examination  of  the 
-fleveral  cases  referred  to  by  him,  not  been  able  to  find  any  one 
in  which  it  has  been  directly  decided  that  the  remedy  against 
an  executor  or  administrator,  either  in  behalf  of  the  next  of 
kin  or  of  the  creditors,  is  necessarily  confined  to  the  courts  of 
the  country  in  which  the  letters  testamentary  or  of  administra- 
tion were  granted.    Indeed,  to  suppose  such  was  the  law,  would 
lead  to  the  condusion  that  cases  must  frequently  exist  in  which 
there  would  be  a  total  failure  of  justice.    It  is  well  known,  as  a 
general  rule,  that  executors  are  not  required  to  give  securily 
upon  the  granting  of  letters  testamentary  to  them;  so  that  if 
they  remove  to  another  state,  or  country,  taking  the  proceeds  of 
the  testator's  property  with  them,  there  would  be  no  possibilily 
of  compelling  them  to  account  for  the  same  by  a  resort  to  the 
tribunals  of  the  state  or  country  where  probate  of  the  will  was 
originally  made.    And  even  in  the  case  of  an  administrator  who 
bad  given  securiiy  to  account,  the  remedy  there  might  be  un- 
availing, in  consequence  of  the  insolvency  of  his  sureties. 

I  admit  that  in  the  enforcement  of  the  remedy,  against  the 
personal  representative  of  the  decedent,  in  the  tribunals  of  an- 
other government,  respect  must  be  had  to  the  nature  and  extent 
of  his  liability  according  to  the  laws  of  the  state  or  country  from 
which  he  derived  his  authority  to  administer  the  assets  of  the 
decedent;  so  far  at  least  as  respects  that  part  of  such  assets  aa 
were  within  the  jurisdiction  of  the  state  or  country  from  which 
he  derived  such  authority.  Those  assets  must  be  distributed 
among  the  next  of  kin,  or  applied  to  the  payment  of  debts,  in 
the  same  manner  as  though  the  remedy  was  sought  by  the  cred- 
itors, or  distributees,  at  the  place  of  his  original  appointment, 
although  he  may  have  removed  with  the  assets  to  another  coun- 
try. Certainly,  if  a  guardian  appointed  in  one  of  our  sister 
states  should  come  into  this  state  with  the  property  of  his  ward, 
or  after  he  had  squandered  the  same,  or  appropriated  it  to  his 
own  use,  in  the  state  where  he  received  his  appointment,  there 
could  be  no  reasonable  doubt  as  to  the  jurisdiction  of  this  court, 
to  compel  him  to  account  for  and  pay  over  to  his  ward  what  was 
justly  due  according  to  the  laws  of  the  state  in  which  he  as- 
sumed the  trust.    And  I  confess  I  can  see  no  reasons  for  giving 
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rach  a  remedy  here,  in  the  case  sappoaed,  which  wonld  not  be 
equally  applicable  to  the  case  of  an  executor  or  adminislzator 
coming  into  this  state  and  bringing  neith  him  the  property  irtdch 
had  been  confided  to  him  as  trustee  for  the  creditors  or  next  of 
Idnof  the  decedent.  In  the  case  of  Logans,  FadrUe^2Sixn.,  &Sta. 
248/  where  an  executor  appointed  in  India,  and  who  had  proved 
the  will  there,  remitted  the  proceeds  of  the  estate  to  his  agents  in 
England  to  be  paid  oyer  to  the  residuazy  legatees  who  happened 
to  reside  there,  Sir  John  Leach  supxx>sed  it  was  necessary  for  the 
legatees  to  procure  the  appointment  of  an  administrator  in  Eng- 
land, to  enable  them  to  recover  the  fund.  No  case,  however,  i» 
referred  to  in  support  of  that  opinion,  which  was  only  exjxressed 
incidentally,  as  a  decree  had  akeady  been  made  on  the  bill  of  the 
legatees.  And  it  appears  also  to  be  opposed  to  the  decision  ot 
the  court  of  appeals  in  Virginia,  in  the  case  of  Wemick  v.  M> 
Mwrdo^  6  Band.  61,  where  it  was  held  that  the  creditors,  lega- 
tees, or  distributees  of  the  decedent,  and  not  the  administrator 
de  howis  non,  were  the  proper  persons  to  sue  for  the  proceeds  of 
the  estate  which  had  been  wasted  or  misapplied  by  the  former 
executor  or  administrator. 

The  case  of  GampbeU  v.  Ibttsey,  7  Oow.  64,  only  deddee  that 
a  foreign  executor  or  administrator  can  not  be  sued  as  such,  by 
a  creditor  of  the  decedent,  in  a  court  of  law  in  this  state.  But 
even  that  case  shows  that  the  creditors  and  legatees  are  not 
without  remedy,  in  a  case  where  the  foreign  representative  has 
brought  the  assets  into  this  state;  though  I  confess  I  have  some 
doubt  whether  he  ought  to  be  called  to  account  tbeiefor,  in  a 
court  of  Lfcw,  as  an  executor  de  9on  iart.  But  I  can  see  no  valid 
objection  to  a  suit  against  him  in  this  court,  where  he  may  have 
the  full  benefit  of  his  administration  of  the  estate  abroad;  aad 
where  full  and  ample  justice  can  be  administered  without  regard 
to  the  technical  form  of  the  suit.  I  have  therefore  no  doubt  but 
that  this  court  has  jurisdiction  to  compel  the  defendant,  J. 
Dwyer,  to  account  for  and  to  pay  over  to  the  complainants,  theij 
distributive  share,  of  the  estate  of  the  decedent,  which  had  been 
received  by  him  in  his  character  of  administrator  in  Ireland,  and 
which  was  brought  into  this  state  on  his  return  from  that  connky 
in  January,  1837;  and  that,  too,  without  taking  out  letters  of  ad- 
ministration here.  On  such  accounting,  however,  the  defendsnt 
will  be  entitled  to  all  suchallowancee  as,  by  the  laws  of  Ireland, 
he  would  be  entitled  to  in  a  suit  brought  against  him  for  an  so* 
count  and  settlement  of  his  trust  in  the  courts  of  that  countij- 

1.  a  Sim.  ft  81a.  aM. 
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The  olaiins  made  against  the  estate  in  Ireland  f  oim  no  valid 
objection  to  this  salt;  for  if  those  claims  are  well  founded 
the  administrator  should  pay  them  as  soon  as  he  is  satisfied 
of  that  fact,  and  should  pay  over  the  balance  in  his  hands  to  the 
distribatees,  and  if  the  validiiy  of  such  claims  can  not  be  ascer- 
tained in  time  to  provide  for  the  payment  thereof  in  the  final  de- 
cree in  this  salt,  the  complainants  will  not  be  allowed  to  receive 
their  dlstributiye  share  of  the  estate  until  they  give  satis&ctory 
secarity  to  the  court  to  refund,  in  case  any  claims  are  thereafter 
established  against  the  administrator,  which  the  assets  hereafter 
to  be  received  in  Ireland  are  insufficient  to  meet.  This  ne  exeat 
was  properly  allowed,  upon  the  facts  stated  in  the  complainants' 
bill.  The  petition  to  discharge  the  ne  exeat  must  therefore  be 
denied. 

But  under  the  general  prayer  of  the  petition  for  further  reUef 
the  amount  for  which  the  petitioner  has  been  held  to  bail  may 
be  reduced;  and  he  may  have  the  ne  exeat  discharged  as  a  matter 
of  course,  upon  his  giving  the  usual  security,  to  answer  the  com* 
plainants'  bill  and  to  render  himself  amenable  to  the  process  of 
the  court  pending  the  litigation,  and  to  such  as  may  be  issued  to 
compel  a  performance  of  the  final  decree.  It  only  remains  for 
me  .to  inquire  whether  the  amount  of  the  security  required  upon 
the  ne  exeat  is  too  high;  and  to  prescribe  the  terms  upon  which 
the  writ  is  to  be  discharged.  The  amount  of  the  complainants' 
claim,  as  sworn  to,  is  undoubtedly  founded  upon  the  supposition 
that  the  defendant  will  hereafter  be  able  to  collect  the  debts  still 
due  in  Ireland,  and  that  the  claims  against  the  personal  estate  of 
the  decedent  will  not  be  substantiated.  But  the  defendant's  let- 
ter, which  is  principally  relied  upon  to  show  the  amount  of  the 
estate,  shows  that  but  little  can  be  expected  from  that  source; 
though  from  the  petition  it  would  appear  that  the  administrator 
expects  to  recover  enough  to  pay  the  complainants'  distributiye 
share,  which  he  estimates  at  not  more  than  four  thousand  dollars 
beyond  what  they  have  already  received. 

Presuming  for  the  present,  therefore,  that  the  claim  of  Mrs. 
Eyre  against  the  estate  will  be  established,  it^will  exhaust  the 
probable  amount  of  assets  hereafter  to  be  received  in  Ireland; 
leaving  the  administrator  to  account  only  for  the  funds  and 
plate  mentioned  in  his  letter  of  July,  1837.  Those  funds,  upon 
the  supposition  that  there  was  no  stock  in  the  bank  of  Ireland, 
and  excluding  the  bonds  not  collected,  do  not  much  exceed  forty- 
five  thousand  dollars.  After  making  a  liberal  allowance  for  the 
commissions  of  the  administrator  and  the  expenses  of  adminis- 
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taration,  beyond  what  he  has  probably  reoeiTed  for  the  diffesrence 
in  exchange,  the  complainants'  share  of  this  fond  will  not  prob- 
ably exceed  six  thousand  five  hundred  dollars  in  addition  to  what 
they  have  already  receiyed.  The  amount  in  which  the  defend- 
ant is  held  to  bail  upon  the  ne  exeat,  should  therefore  be  reduced 
to  nine  thousand  dollars,  as  that  will  be  sufficient  to  cover  what 
will  probably  be  found  due  to  the  complainants,  with  interest 
and  costs.  And  the  ne  exeat  is  to  be  discharged  absolutely, 
upon  the  petitioner's  filing  with  the  assistant  register  a  bond,  in 
the  usual  form,  with  two  sufficient  sureties,  in  the  sum  of  nine 
thousand  dollars,  to  be  approved  of  by  the  vice-chancellor  or  the 
injunction  master  of  the  first  circuit;  or  upon  his  depositing 
with  the  assistant  register  the  sum  of  seven  thousand  dollars,  to| 
be  invested  in  the  trust  company,  on  interest,  to  abide  the  far- 
ther order  of  the  court. 


EXXCUTOB  OB  ADKINIffrBATOB,  TjABTT.TTY  OF,  IS  A  FOBEIOH  JUBISUHA'IOV, 

FOR  Propbbtt  of  Decjedknt. — ^The  qnestion  whether  an  executor  or  admis- 
istrator  is  liable  in  a  state  or  coantry  other  than  that  in  which  he  was  ap- 
pointed, for  property  of  the  decedent  received  by  him,  and  brought  within 
snch  other  state  or  country,  is  one  upon  which  the  authorities  are  not  nnifoRD. 
In  the  principal  case  it  was  held  that  such  executor  or  administiator  was  to 
liable,  and  that  a  court  of  equity  would  compel  him  to  account  to  the  I^a- 
tees  or  heirs  of  the  deceased  for  such  property,  although  no  letters  of  admin- 
istration had  been  issued  in  the  state  or  country  where  such  property  was 
taken.  The  principal  reason  advanced  by  the  New  York  cases  for  the  exer- 
cise of  this  jurisdiction,  is  that  it  is  necessary  to  prevent  a  failure  of  jus- 
tice. Upon  principle,  there  seems  to  be  no  valid  objection  to  such  jurisdio- 
tion  being  entertained,  inasmuch  as  both  the  executor  or  administrator  and 
the  property  for  which  an  accounting  is  sought,  are  within  the  jurisdirtioB 
of  the  court,  and  CQUsequently  amenable  to  its  orders  and  process;  and  in 
maintaining  such  a  suit  courts  of  equity  simply  exercise  the  jurisdictioD  over 
trusts  and  trustees  which  has  ever  been  conceded  to  belong  to  them.  TheM 
views  of  this  question  have  been  advanced  in  snbseqnent  adjudications  ia 
New  York,  and  at  least  so  far  as  that  state  is  concerned,  the  question  is  nov 
settled  in  flavor  of  the  jurisdiction:  Brown  v.  Btvwn,  4  £dw.  Ch.  346;  Or- 
drtmaux  v.  HelU,  3  Sandf.  Ch.  518;  SktJUer  v.  Carrol^  2  Id.  584;  Brwn  v. 
Braum,  I  Barb.  Ch.  196;  OvUck  v.  OuUek,  33  Barb.  102;  S.  C,  21  How.  Pr. 
26;  Field  v.  Oibwn,  56  Id.  233;  MalUr  of  Wfhb,  11  Hun,  126;  Brom  v. 
Knapp,  17  Id.  161,  all  citing  the  principal  case  with  approval  upon  this  point; 
but  see  Vermelyn  v.  Beatty^  6  Barb.  431, 432,  also  citing  the  principal  case  upon 
this  point.  In  CcanpbeU  v.  Tousey,  7  Cow.  64,  it  was  held  that,  although  an 
executor  or  administrator  appointed  in  a  neighboring  state  can  not  be  saed  in 
New  York,  yet  that  if  he  collects  effects  of  his  testator  or  intestate,  aiui 
brings  them  into  that  state,  he  may  be  sued  there  as  an  executor  de  mm  toiii 
and  chargeable  for  all  assets  he  has  not  applied  in  due  course  of  administratioDi 
whether  received  abroad  and  brought  there  or  received  there;  and  in  Oulkky' 
OuUch,  33  Barb.  102,  the  principal  case  was  stated  to  have  been  decided  ia 
conformity  with  the  doctrine  enunciated  in  CainpbeU  v.  Twsey,  svprok  SMi 
also,  remarks  of  Vice-chancellor  McCoun  in  Brcwn  v.  BrowH^  4  £dw.  Ch.  84i 
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Mr.  Story,  in  his  work  on  the  oooflict  of  laws,  seems  to  donht  whether  the 
principal  case  can  be  sustained  upon  principle:  Story  Conf.  L.,  7th  ed.,  sees. 
504  a,  and  513,  snd  notes  thereto.  A  different  view,  he  says,  has  been 
adopted  by  the  supreme  court  of  the  United  States;  and  from  an  examination 
of  some  of  the  decisions  of  that  court,  such  appears  to  be  the  case:  Vaughan  v 
Norihup^  15  Pet  1;  Pealt  v.  Phipps,  14  How.  375,  and  cases  there  cited.  See 
also  UniiedSkUesY.  Union  Pew,  R.  B,,  11  Blatchf.  390;  and  Mdltu  v.  Thomp- 
1C4,  1  Cliffl  131.  The  general  rule  referred  to  in  the  principal  case,  that  a 
foreign  executor  can  not,  by  virtue  of  his  appointment^  maintain  an  action 
in  the  courts  of  another  state,  is  also  approved  in  subsequent  cases:  Lyman  t. 
ParaoM,  28  Barb.  572;  and  Mttcaif  v.  CUjorh^  41  Id.  48,  also  citing  principal 
case.  In  QUaum  v.  Biaby,  Clarice  Ch.  556,  it  was  held,  upon  the  authority  of 
MeNamara  v.  Dwyer,  that,  upon  the  issuance  of  a  writ  of  n«  exeoi,  it  should 
be  marlced  by  the  officer  allowing  it,  in  the  sum  which  the  defendant  is  held 
to  bail,  and  that  such  sum  should  only  be  sufficient  to  cover  the  complainant's 
dttnand. 

Fossiox  ADMnnsTRATOB,  PowEBs  AND  DuTiEB  OF:  HundtT  V.  Bvymm^  25 
Am.  Deo.  313;  Olamv,  Smithy  20  Id.  452  and  note.  The  authority  of  a  cura- 
tor of  an  estate  does  not  extend  beyond  the  limits  of  the  jurisdiotion  under 
which  he  is  appointed:  SehndUr  v.  Fa/ice,  28  Id.  140. 


Saffobd  v.  Saffobd  et  al. 

[7  Pazok  Ob.  250.] 

To  Entitlb  a  Widow  to  Dowsb,  the  husband  must  in  his  life-time  have  been 
seised  of  a  present  estate  in  possession  in  the  premises,  and  the  right  to 
dower  can  not  extend  to  any  part  of  the  premises  over  which  such  pres- 
ent estate  or  interest  did  not  vest  in  possession  during  the  coverture. 

Wbxbb  a  Deoxdsht  Taubs  his  Estate  bt  Descemt  from  an  ancestor  whose 
widow  is  entitled  to  dower  in  such  estate,  and  which  she  afterwards 
dlaims  and  has  set  off  to  her,  the  decedent's  present  estate  in  that  part  of 
the  property  is  considered  as  suspended,  by  relation,  from  the  time  of  the 
desoent  oast  upon  him,  so  that  if  he  dies  in  the  life-time  of  such  dowrees, 
his  own  widow  can  never  be  entiUed  to  dower  in  that  third  of  the  estate, 
even  after  the  death  of  the  first  dowress. 

Wbxbx  a  Father  Dud  Seibkd  or  Lands  which  descended  to  his  son  sub- 
ject to  the  mother^s  life  estate  in  one  third  thereof  as  her  dower,  and  the 
son  afterwards  died  in  the  life-time  of  his  mother,  leaving  a  widow,  the 
latter  is  not  entitied  to  dower  in  that  third  of  the  premises,  either  during 
the  life  of  the  mother  or  after  her  death. 

Whxbb  the  Bights  of  Infants  Affsab  ufon  the  Face  of  the  Master's 
BxFORT  as  to  tiUe  in  a  partition  suit,  the  court  will  correct  an  error  into 
which  the  master  has  fallen  as  to  the  extent  of  their  interests  in  the 
premises  partitioned,  although  no  formal  exception  has  been  pleaded  to 
the  report  by  their  guardian  ad  litem. 

Bill  for  partition  of  a  farm  formerly  owned  by  Levi  Safford, 
the  father  of  complainant,  and  the  grandfather  of  the  five  infant 
defendants.  The  widow  of  Levi,  and  the  grandmother  of  the 
in&nts,  was  still  living  and  entitled  to  dower  in  the  premises. 
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The  master's  report  showed  that  the  infants'  father  died  shoxtlj 
after  the  death  of  their  grandfiither,  leaving  a  widow;  who,  bj 
the  report,  was  entitled  to  dower  in  the  whole  of  the  in&nts'  id- 
terests  in  the  premises. 

HamiUon^  for  the  complainant. 

J.  Porter^  guardian  for  the  infants. 

Walwobth,  Chancellor.  The  master's  report  as  to  the  interest 
of  the  several  parties  in  the  premises  is  correct,  except  as  to  the 
supposed  right  of  dower  of  the  widow  of  John  Safford  in  the 
interests  of  her  infant  children.  To  entitle  the  widow  to  dower, 
the  husband  must  in  his  life-time  have  been  seised  of  a  present 
estate  or  interest  in  possession  in  the  premises.  And  his  widow's 
right  of  dower  can  not  extend  to  any  part  of  the  premises  as  to 
which  such  present  estate,  or  interest,  did  not  vest  in  possession 
during  the  coverture.  And  where  the  decedent  takes  his  estate 
by  descent  from  an  ancestor  whose  widow  is  entitled  to  dower 
in  such  estate,  and  which  she  afterwards  claims  and  has  aet  off 
to  her,  the  decedent's  present  estate  in  that  part  of  the  property 
is  considered  as  suspended,  by  relation,  from  the  time  of  the 
descent  cast  upon  him;  so  that  if  he  dies  in  the  life-time  of  such 
dowress,  his  own  widow  can  never  be  entitled  to  dower  in  that 
third  of  the  estate,  even  after  the  death  of  the  first  dowress.  The 
maxim  dos  de  dotepetinon  debei,  applies  with  full  force  to  such  a 
case:  Bustard^s  case,  4  Co.  122  b;  Co.  Lit.  316,  and  Hale's  note. 
This  principle  appears  to  have  been  entirely  overlooked  by  the  mas- 
ter and  by  the  guardian  a(22item  of  the  in&mt  defendants.  Butin 
a  case  of  in&nts  where  the  whole  facts  appear  upon  the  fsoe  of 
the  master's  report  upon  the  title,  the  error  may  be  corrected  by 
the  court,  although  there  has  been  no  formal  exception  filed,  by 
the  guardian  ad  liiem,  to  the  report. 

The  decree  must  therefore  declare  that  G.  Safford  is  only  en- 
titled to  dower  in  two  thirds  of  the  shares  or  interests  of  her 
infant  children;  and  is  not  entitled  to  any  dower,  either  present 
or  future,  in  the  other  third  thereof,  as  to  which  their  grand- 
mother is  to  be  considered  as  tenant  in  dower.  And  the  decree 
must  direct  a  sale  and  distribution  accordingly. 

EviUKNOE  OF  Mab&iaok,  What  SiTmoiKirr,  in  Casbb  of  Dower:  SeOmoM 
V.  Bowen,  29  Am.  Deo.  524. 

Dower. — ^In  Den  v.  Frem,  22  Am.  Dec.  710,  the  effect  of  an  exeoatioa  ale 
■gainst  the  hoaband  upon  the  wife's  right  of  dower  la  oonndered:  See  Comb§ 
▼.  Young,  26  Id.  225.  As  to  what  a  wife  mast  do  to  bar  her  ri^t  of  dower» 
seo  CcUlin  v,  War^,  6  Id.  56;  Chajie'ii  case,  17  Id.  277;  LeaxUt  v.  Lampr^ 
23  Id.  685. 
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L'AmOUBEUX  V.  YANDEfmUBGH  ET  Ali. 

[7  Paxob  Oh.  816.] 

A  Priob  Mortqaou  ob  Claiicant  or  Property  who  enoonrageB  or  in  any 
way  acts  in  the  negotiation  or  consumniation  of  a  snbeequent  transfer  of 
that  property  which  is  inoonaiBtent  with  anch  prior  right,  and  at  the 
same  time  conceala  from  the  pnrehaaer  the  knowledge  of  the  exiatenoe  of 
hia  olaim,  will  not  be  permitted  afterwarda  to  set  np  sach  prior  right 
against  the  pnrehaaer  or  his  grantee. 

A  MOBTOAOKB  WHO  HAS  BEEN  GuiLTT  OF  A  FRAUDULENT  CONCEAUCXNT,  which 

deprives  him  in  eqnity  of  the  right  to  enforce  hia  lien  against  the  prem- 
iaea  mortgpiged  in  the  hands  of  a  pnrohaaer  from  the  mortgagor,  can  not. 
by  a  snbseqnent  aarignment  of  the  mortgage,  give  to  the  assignee  a  right 
to  enforce  sach  lien. 
Am  Attobnet  who,  whilb  Holdiho  a  Mobtoage  npon  certain  premises, 
is  employed  by  the  mortgagor  to  draw  a  deed  and  assist  in  conveying  a 
part  thereof  to  a  third  person  having  no  knowledge  of  sach  mortgage, 
and  who  pays  fall  valae  therefor,  and  from  whom  the  existence  of  sach 
mortgage  is  concealed,  will  not  be  permitted  in  eqnity  to  enforce  the 
lien  of  his  mortgage  against  the  part  of  the  premises  conveyed  to  snoh 
parohaser. 

r 

Affligation  by  Yandenborgh  to  set  aside  a  decree  agamst  him, 
and  a  sale  of  his  lot  in  porsaance  thereof,  and  /ill  proceedings 
had  in  this  canse  against  him,  for  irregularity  as  well  as  npon 
the  merits.  The  bill  was  to  foreclose  a  mortgage  given  by 
Alexander  O.  Spencer  to  L'Amonrenx  and  Van  Epps  in  July, 
1835,  npon  sereral  lots  of  land  in  Ghreenbush,  including  lot  No. 
89,  now  owned  by  Yandenborgh.  In  February,  1836,  Spen* 
cer  sold  and  oonreyed  lot  No.  39  to  petitioner  in  exchange 
for  other  lands  in  Albany,  without  informing  the  latter  of  the 
mortgage.  In  making  this  exchange,  Van  Epps,  one  of  the 
mortgagees  and  the  law  partner  of  the  other,  was  employed  by 
Spencer  to  draw  the  deed  to  Yandenburgh,  and  to  receive  a 
proper  conreyanoe  of  the  Albany  property  in  exchange  therefor. 
The  exchange  was  made  without  the  petitioner  being  informed 
of  the  mortgage,  and  he  swore  positively  that  at  the  time  of 
the  exchange  both  Spencer  and  Yan  Epps  assured  him  that 
there  were  no  liens  or  incumbrances  on  the  premises  conveyed; 
and  that  he  believed  these  assurances  were  made  in  the 
presence  of  L'Amoureux.  In  answer  to  this  part  of  the  peti- 
tion L'Amoureux  stated  that  his  partner  took  the  mortgage,  and 
he  did  not  know  at  the  time  what  lands  were  included  in  it,  and 
that  he  did  not  know,  according  to  his  recollection  and  belief, 
that  the  petitioner  had  purchased  a  part  of  the  land  included  in 
the  mortgage  until  about  the  time  of  making  the  search,  with  a 
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view  to  foreclose  the  mortgage.  Bnt  whether  he  was  preaenl 
when  the  exchange  was  made  was  not  stated.  Spencer's  affida- 
vit stated  that  he  did  not  recollect  that  anything  was  said  at  tbe 
•time  of  the  exchange  about  the  mortgage.  Van  Eppe  swore 
that  he  was  not  employed  by  Yandenbaigh,  but  by  Spencer,  in 
making  the  exchange,  and  that  he  should  have  thought  it  wrong 
to  have  volunteered  information  which  would  have  prejudiced 
his  employer.  About  a  month  after  the  exchange  Van  "Epps 
assigned  all  his  interest  in  the  bond  and  mortgage  to  Li' Amour- 
eux.  The  bill  to  foreclose  the  mortgage  was  filed  in  Febroaiy, 
1838,  in  which  a  laige  number  of  persons  were  made  defend- 
ants. The  &ct8  as  to  the  service  of  the  papers  are  suffieientlj 
referred  to  in  the  opinion. 

J.  V.  N.  Tatea,  for  the  petitioner. 

H.  V.  D,  Van  I^^  and  M.  T.  Beynolds,  for  the  complainants. 

Walwobth,  Chancellor.  Two  questions  of  importance  arise 
in  this  case:  First,  whether  the  petitioner  had  a  meritorious  de- 
fense which  he  might  have  availed  himself  of  in  this  case  if  he 
had  employed  counsel  and  attended  to  it  in  season  ?  Secondly, 
whether  the  proceedings  against  him  have  been  such  as  to  enti- 
tle the  complainant  to  hold  the  petitioner's  house  and  lot  under 
the  decree  and  master's  sale  ? 

In  relation  to  the  first  question  I  am  fully  satisfied  that  the 
petitioner  had  a  valid  equitable  defense  to  this  suit;  so  fax  as  it 
sought  to  subject  his  lot  to  the  payment  of  any  deficiency  which 
n^ght  be  due  on  this  bond  and  mortgage,  after  selling  the  resi- 
due of  the  mortgaged  premises  subject  to  the  lien  of  the  com- 
missioners of  loans.  The  complainant  and  his  partner  Van 
Epps  were  the  joint  holders  and  owners  of  this  mortgage  when 
the  latter  was  applied  to  as  a  lawyer  to  prepare  the  deed  to  the 
petitioner,  and  to  receive  a  conveyance  from  him  to  Spenoer  for 
other  property  in  exchange.  And  although  L'Amoureux  had  no 
personal  notice  of  the  transaction,  and  probably  did  not  know 
what  his  partner  was  doing,  even  if  he  was  present  in  theofficeat 
that  time,  yet  the  business  was  undoubtedly  of  a  character  which 
entitled  him  to  share  in  the  profits  thereof  as  a  partner,  although 
he  did  not  draw  the  deed  himself.  Whether  this  was  so  or  not, 
if  Van  Epps  has  done  an  act  which  deprived  him  of  the  equi- 
table right  to  enforce  the  collection  of  this  bond  and  mortgage 
against  the  land  conveyed  to  the  petitioner  through  his  instru- 
mentality, he  can  not  by  subsequently  assigning  his  interest  in 
the  mortgage  to  his  partner,  give  to  the  latter  a  right,  asagainit 
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the  lot  oonvejed  to  the  petitioner,  which  the  assignoT  did  not 
liiTnaftIf  possess.  In  other  words,  the  assignee  of  this  chose  in 
action  took  it  subject  to  all  the  equities  which  existed  against  it 
in  the  hands  of  the  assignor.  And  if  bj  a  concealment  of  the 
real  facts  of  the  case  from  the  complainant,  Yan  Epps  has  in- 
duced him  to  paj  more  for  his  interest  in  the  bond  and  mort- 
gage than  it  was  really  worth,  or  has  suffered  the  complainant 
to  release  ofcher  parts  of  the  mortgaged  premises  from  the  lien  of 
the  mortgage  by  concealing  from  him  the  fact  that  a  part  of  the 
premises  had  already  been  conveyed  to  a  bona  Jide  purchaser,  as 
he  swears  he  did,  the  complainant  must  look  to  his  copartner 
and  assignor  for  his  remuneration  for  the  injuiy. 

Although  Van  Epps  denies  that  he  told  the  petitioner,  in  ex- 
Xiress  terms,  that  there  were  no  liens  or  incumbrances  on  the 
property  which  Spencer  was  conveying  to  him,  as  sworn  to  by 
the  petitioner,  yet  he  admits  in  substance  that  he  concealed  from 
Yandenburgh  the  fact  that  himself  and  L'Amoureux  then  held  a 
mortgage,  of  five  thousand  dollars,  which  covered  the  premises 
Spencer  was  then  conveying  to  him  with  warranty;  and  for  which 
he  knew  the  petitioner  was  then  paying  a  full  price  by  the  con- 
veyance of  other  property  in  exchange  therefor.  This,  except  so 
far  as  the  mere  question  of  personal  veracity  is  concerned,  is  the 
same  thing  as  if  he  had  told  him  there  was  no  incumbrance  on 
the  property.  For  as  he  knew  that  Spencer  was  receiving  the 
full  value  of  the  property  from  the  petitioner,  it  was  his  duty  to 
speak  and  let  the  vendee  know  that  Spencer  was  imposing  upon 
him  by  conveying  to  him,  with  warranty,  property  which  had 
been  previously  mortgaged  to  Yan  Epps  and  his  partner.  And 
the  excuse  of  Yan  Epps,  that  he  thought  it  would  be  wrong  to 
volunteer  a  statement  which  might  be  prejudicial  to  his  employer, 
is  one  that  can  not  avail  him  in  a  court  of  equity.  Mr.  Justice 
Stoiy  veiy  properly  applies  to  the  prior  incumbrancer,  in  such 
cases,  the  maxim  that  it  is  a  fraud  to  conceal  a  fraud:  1  Stoiy 
Eq.  379,  sec.  890.  Nor  will  the  fact  that  the  prior  incumbrancer 
concealed  the  knowledge  of  his  claim  from  the  subsequent  pur- 
chaser, or  mortgagee,  from  prudential  motives,  or  from  a  mis- 
taken sense  of  duty  to  his  employer,  avail  him  here;  where  the 
equitable  rule  is  that  he  who  does  not  speak  when  conscience 
and  a  just  regard  to  the  rights  and  interests  of  others  require 
him  to  speak,  shall  not  be  permitted  afterwards  to  assert  his 
daim  to  their  injuiy:  Pote  v.  Poie^  1  Yem.  239.^  It  is  not  nec- 
essaiy  to  inquire  whetfaera  mere  stranger  to  the  transaction  who 
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knows  that  other  parties  are  in  a  troafy  for  the  purchase  of  prop- 
erty on  which  he  has  a  lien  or  claim  is  bound  to  give  notiee  o( 
such  claim. 

In  MocaUa  v.  MurgaJtroydy  1  P.  Wms.  363/  Lord  Cowper  held 
that  a  prior  mortgagee  who  merely  witnessed  the  subsequent 
.  conveyance  or  mortgage  without  disclosing  his  claim  upon  the 
mortgaged  property,  should  be  postponed.     His  lordship  in  that 
case  relied  upon  the  presumption  that  the  sul^cribing  ivitoess 
knew  the  contents  of  the  iostrument  he  witnessed.     I  agree, 
however,  with  the  opinion  afterwards  expressed  by  liord  Ihnr- 
low,  that  the  case  of  Mocatta  v.  Mwrgatroyd  was  wrongly  de- 
cided, if  there  was  no  other  evidence  of  the  fact  that  the  prior 
mortgagee  knew  than  the  mere  constructive  notioe  arising  from 
the  circumstance  that  he  had  witnessed  the  deed.    For,  as  Lozd 
Thurlow  justly  remarks,  it  is  well  known  that  in  psaetioe  wit- 
nesses are  not  always  privy  to  the  contents  of  the  deed  to  which 
they  subscribe  their  names:  1  Bro.  C.  C.  357.     And  to  deprive  a 
third  person  of  his  right  upon  the  ground  of  fraud,  he  most  at 
least  be  conusant  of  the  treaiy  in  which  the  fraud  was  practiced. 
In  this  case,  however,  Van  Epps,  one  of  the  prior  mortgagees, 
not  only  had  notice  of  the  treaty  to  exchange  the  property  be- 
tween Spencer  and  the  petitioner,  and  that  the  latt^  was  to 
have  a  warranty  deed  of  the  lot  in  question,  but  he  was  actoally 
employed  as  ihe  attorney  of  Spencer  to  assist  in  mftt^ng  thst 
exchange  of  property.    He  also  admits  he  drew  the  deed  to  the 
vendee  without  informing  him  of  the  existence  of  his  prior  mort- 
gage.   And  I  have  not  been  able  to  find  any  case  on  this  subject, 
where  the  prior  incumbrancer  or  claimant  not  only  waa  cogni- 
zant of  the  negotiation   but  actually  encouraged  or  asBistfid 
therein,  in  which  his  claim  was  permitted  to  stand  against  the 
bona  fide  purchaser  or  mortgagee  from  whom  he  had  concealed 
the  fact  of  the  existence  of  such  prior  daim;  except  where  he 
was  himself  ignorant  of  such  prior  claim.    In  the  case  of  Ber- 
rys/ord  v.  MUward,  Bam.  Oh.  101,  Lord  Hardwicke  granted  a 
perpetual  injunction  against  a  mortgagee  who  was  easually  pree- 
ent  at  a  negotiation,  between  the  mortgagor  and  another  as  to  a 
marriage  settlement  on  the  marriage  of  their  children,  and  con- 
cealed the  &ct  of  his  mortgage  from  the  father  of  the  intended 
bride,  but  made  a  verbal  pr<Mnise  to  the  mortgagor  to  rely  upon 
his  personal  securUy  only.    And  the  chancellor  there  retos  to 
another  case,  where  a  perpetual  injunction  was  granted  against 
a  mortgagee  who  had  engrossed  a  deed  of  aettlement  without 

1.  1  p.  Wms.  89S. 
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disdofiing  that  he  had  a  mortgage  on  the  estate;  and  that,  too, 
although  the  mortgagee  was  not  of  age  at  the  time  he  engrossed 
the  deed.  The  case  referred  to  I  presume  is  that  of  Clere  v. 
TJie  Earl  of  Bedford,  referred  to  by  Viner,  13  Vin.  Abr.  536, 
Fraud,  2,  and  in  the  cases  of  Savage  y.  Foster,  9  Mod.  38,  and 
Su7iden  v.  CJieriey,  2  Yem.  150,  where  the  same  rule  was  applied 
to  a  feme-coveri.  And  if  the  infant  mortgagee,  who  as  the  mere 
derk  of  the  mortgagor,  was  caUed  upon  by  him  to  engross  the 
deed,  was  considered  as  guilty  of  a  fraud  in  concealing  the  fact 
of  his  incumbrance  from  a  subsequent  mortgagee,  or  purchaser, 
certainly  an  adult  attorney  who  does  the  same  thing  is  not  enti- 
tled to  a  greater  indulgence  than  has  been  allowed  to  infants 
and  femea-cavert;  although  he  thought  it  would  be  doing  injus- 
tice to  his  employer  if  he  Yolunteered  the  disclosure  of  facts 
which  would  have  prevented  the  perpetration  of  a  fraud.  I  take 
it  therefore  as  settled  law,  that  if  the  prior  mortgagee,  or  claim- 
ant of  property,  either  encourages  or  in  any  way  acts  in  the  ne- 
gotiation or  consummation  of  a  subsequent  transfer  of  that 
property  which  is  inconsistent  with  such  prior  right,  and  at  the 
same  time  conceals  from  the  purchaser  the  knowledge  of  the 
existence  of  his  claim,  this  court  will  not  permit  him  afterwards 
to  set  up  such  prior  right  against  the  purchaser  or  grantee  who 
would  be  defrauded  thereby. 

Van  Epps  and  his  copartner  in  the  present  case,  therefore,  had 
no  right  to  enforce  the  lien  of  this  mortgage  against  the  land 
which  they  as  attorneys  had  assisted  in  selling  to  the  petitioner 
with  warranty,  in  exchange  for  other  property  to  the  full  value. 
And  the  subsequent  transfer  of  the  interest  of  Van  Epps  to  his 
partner  could  not  give  to  the  latter  a  right  which  did  not  exist  pre- 
vious to  that  assignment;  as  the  assignee  took  it  subject  to  all 
equities  which  previously  existed  against  it  in  favor  of  the  peti- 
tioner. It  is  not  necessary  then  that  I  should  examine  the  ques- 
tion whether  the  subsequent  release  of  other  portions  cf  the 
property  to  the  extent  of  two  thousand  dollars,  to  the  commis- 
sioners of  loans,  did  not  of  itself,  in  equity,  release  the  lot  which 
had  been  previously  conveyed  to  Yandenburgh  from  the  lien  of 
this  mortgage.  Yan  Epps,  who  joined  in  the  release  to  the  com- 
missioners of  loans,  certainly  ought  not  to  have  concealed  the 
fact  from  his  own  assignee  that  Spencer  had  previously  sold  a 
part  of  the  mortgaged  premises  to  a  bona  fde  purchaser,  and 
that  by  executing  such  release  the  assignee  might  endanger  his 
security.  Upon  a  full  view  of  this  case,  therefore,  I  am  satisfied 
it  would  be  doing  great  injustice  to  the  petitioner  to  permit  this 
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decree  to  stand  against  him.  And  it  only  remains  to  he  seen 
whether  the  decree  against  him  has  been  inegolarlj  as  well  as 
inequitably  obtained. 

If  the  salt  was  properly  commenced  against  the  petitioner,  bj 
the  service  of  a  subjXBna  upon  him  in  which  he  was  named  as  a 
party,  the  court  would  not,  in  ordinary  cases,  after  a  decree,  be 
reiy  astute  in  inquiring  into  mere  technical  irregularities  for  the 
purpose  of  opening  the  proceedings.  But  from  the  ezaminatioii 
of  the  affidavits  on  both  sides  I  am  satisfied  that  the  suit  was 
never  commenced  against  the  petitioner  by  the  service  of  any 
subpoena  to  which  he  was  made  a  party.  He  swears  positively 
that  the  only  subpoena  served  upon  or  shown  to  him  was  the 
copy  annexed  to  his  petition,  in  which  he  is  not  named  as  a 
party  to  the  suit.  And  as  his  name  was  not  in  the  subpoena  or 
in  the  notice,  there  was  nothing  in  either  to  apprise  him  that  an 
entry  of  his  appearance  would  be  required,  even  if  he  was  not 
told  that  the  service  of  these  papers  upon  him  was  mere  form. 
And  the  solicitor  who  served  those  papers  does  not  say  that  he 
believes  he  told  the  petitioner  that  he  vras  a  party  to  the  suit,  or 
that  it  was  necessary  for  him  to  enter  his  appearance  and  put  in 
an  answer,  or  that  a  decree  would  be  entered  against  him  for  the 
sale  of  his  land.  Neither  does  the  solicitor  swear  positively  to 
the  service  of  any  subpoena,  eyen  by  shovnng  the  same  to  the 
l)etitioner,  in  which  he  was  named  as  a  party.  And«an  affidavit 
of  mere  belief  is  not  sufficient  to  counteoract  the  positive  oath  of 
the  petitioner,  supported  as  that  oath  is  by  the  original  affidavit 
of  service,  which  was  made  and  filed  shortly  after  the  copy  of  a 
subpoena  was  delivered.  The  solicitor  is  therefore  undoubtedly 
mistaken  in  now  supposing  that  he  showed  an  original  subpcena 
to  the  petitioner  with  the  seal  of  the  court  attached  to  the  same. 
The  result  is,  that  the  whole  proceedings  as  against  Yanden- 
burgh,  subsequent  to  the  filing  of  the  bill,  have  been  wholly  un- 
authorized, and  must  be  set  aside  with  costs  to  be  taxed;  unless 
the  complainant  stipulates  to  modify  or  amend  his  decree  so  as  to 
exempt  the  lot  of  the  petitioner  from  a  sale  undei*  the  same  and 
from  the  lien  of  the  mortgage,  and  also  to  pay  the  costs  of  this 
application.  If  such  a  stipulation  is  given,  the  decree  must  be 
amended  accordingly,  and  then  the  sale  as  to  the  residue  of  the 
mortgaged  premises  is  to  stand  and  be  confirmed.  And  tho 
master  in  that  case  will  make  his  report  accordingly,  and  certify 
the  balance  due  to  the  complainant  on  the  decree;  so  that  he 
may  have  an  execution  therefor  against  the  property  of  the 
jiortgagor.    But  if  the  decree  is  to  be  opened  for  the  poipoee  of 
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litigaimg  the  rights  of  the  petitioner  upon  the  flerrice  of  a  new 
sabpcena  upon  him,  then  the  whole  decree  must  be  set  aside;  as 
it  will  be  necessary  to  go  again  before  the  master,  so  as  to  giva 
the  petitioner  an  opportunity  of  contesting  the  amount  due  to 
the  complainant  on  the  mortgage,  should  he  fail  in  proving  his 
defense.  

ated  in  Ely  v.  McNigkt,  30  How.  Pr.  100. 


Mowatt  v.  Cabow  et  al. 

[7  Paigs  OB.  828.] 

WHxas  AN  iHTBaBST  IN  Pbopbbtt  IS  GivKST  BT  WiLL  to  One  person,  with  a 
limitation  over  of  the  aame  interest  either  to  his  children  or  other  per- 
sons upon  the  death  of  the  first  devisee  or  legatee  hefore  the  time  ap- 
pointed for  snch  interest  to  vest  in  possession,  the  death  of  the  first  de- 
Tisee  or  legatee,  although  in  the  life-time  of  the  testator,  does  not  produce 
a  lapse  of  the  limitation  over  of  that  interest  to  the  snhetituted  ohjeot» 
of  the  testator's  bonnty. 

WoBOS  IN  A  Testambmtabt  DISPOSITION  will  be  presumed  to  have  been  used 
in  their  ordinary  or  primary  sense,  unless  it  appears  from  the  context  of 
the  will  that  they  were  used  in  some  other  sense;  or,  unless,  by  reference 
to  extrinsic  drcnmstances,  the  use  of  the  words  in  their  primary  sense 
would  render  the  provision  of  the  will  insensible  or  inoperative. 

**  Children"  in  Common  Parlance  does  not  Include ''Grandchildren,**  or 
any  others  than  the  immediate  descendants  in  the  first  degree  of  the  person 
named  as  the  ancestor;  but  it  may  include  them  where  there  are  no  per* 
sons  in  existence  who  would  answer  to  the  description  of  children  in  the 
ordinary  sense  of  the  word  at  the  time  of  making  a  will;  or  where  there 
could  not  be  any  such  at  the  time  or  in  the  event  contemplated  by  the 
testator;  or  where  the  testator  has  clearly  shown,  by  the  use  of  other 
words,  that  he  used  the  word  children  as  synonymous  with  descendants, 
or  issue,  or  to  designate  or  include  illegitimate  offspring,  grandchildren 
or  stcpHshildren. 

Where,  in  a  Limitation  to  the  Surtivors  op  a  Class  of  devisees  or  legatees, 
any  of  the  class  are  in  erae  at  the  death  of  the  testator  so  as  to  be  capable 
of  taking  a  vested  interest,  the  survivorship  is  usually  construed  with 
'  reference  to  that  time,  so  as  to  give  the  representatives  of  such  of  the 
dass  as  die  after  the  testator,  the  right  to  a  share  of  the  devise  or  be- 
quest to  the  dass. 

Where  a  Legacy  or  Devise  op  a  Residuart  Bequest  is  Givbn  to  Two  or 

more  persons  by  name  as  tenants  in  common,  or  in  severalty,  or  to  be 

divided  among  them  share  and  share  alike,  without  any  words  indicating 

an  intention  of  the  testatcnr  to  give  the  same  over  to  the  survivors,  the 

shares  of  such  persons  respectively  will  become  lapsed  by  the  death  of 

the  l^atee  or  devisee  in  the  life-time  of  the  testator;  or,  under  the  re* 

vised  statutes,  will  go  to  their  children  or  descendants  if  they  are  descend- 

aati  of  the  testator. 
Am.  Dsa  Yoz..  ZXZn— 41 
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Whvlb  a  Will  has  bkezt  Cobbbotlt  Construxd  by  the  decree  of  the  eonl 
below,  tbe  appeUant  who  iaila  in  re veniiig  snoh  decree,  wOl  be 
ofaazged  with  the  costs  on  appeal  except  in  very  tpedal 


Afpbal  from  a  decree  of  tbe  Tice-cbancellor  of  the  first  drooit* 
disniissmg  the  complamant's  bill,  filed  to  obtain  a  share  of  the 
estate  of  John  Mowatt,  sen.,  the  complainant's  great-giand- 
&ther,  who  died  in  March,  1829,  leading  his  will,  whidi  was 
executed  in  Angost,  1816.  The  testator  had  three  children, 
Alexander,  John,  and  Elizabeth,  the  first  of  whom  died  before 
the  will  was  made,  leading  two  children,  Elias  and  Jane,  who 
were  lining  at  that  time.  John  was  married  at  the  time  the  wiU 
was  made,  and  had  then  three  children  Hying,  John  E.,  the 
comphdnant's  &ther,  Charles,  and  James.  Elizabeth  was  also 
married  to  the  defendant  Garow,  and  was  then  the  mother  of  a 
large  family  of  children.  The  testator  by  his  will  dcTised  to  his 
widow  a  life  estate  in  all  his  property.  After  providing  for  the 
widow  of  his  deceased  son,  he  directed  the  remainder  of  his 
estate  to  be  divided  as  follows:  ''First  I  give  and  bequeath 
unto  my  son  John  Mowatt,  jun.,  one  equal  fourth  part  thereof; 
but  in  case  he  dies  before  my  wife,  I  then  give  this  his  said 
share  to  be  divided  equally  amongst  his  children,  the  survivors 
orsurvivorof  them,  share  and  share  alike.  Secondly.  I  give  and 
bequeath  to  my  daughter  Elizabeth  Carow  one  equal  fourth  part 
thereof;  but  in  case  she  dies  before  my  wife,  I  then  give  this  her 
share  to  be  equally  divided  amongst  her  children,  the  survivors 
or  survivor  of  them,  share  and  share  alike.  Thirdly.  I  give  and 
bequeath  to  my  granddaughter,  Jane  Mowatt,one  equal  fourth 
part  thereof;  but  in  case  she  dies  before  my  wife,  and  leaving 
lawful  issue,  then  my  will  is,  that  this  her  said  share  shall  be 
given  to  her  said  issue,  to  be  divided  amongst  them,  the  sur- 
vivors or  survivor  of  them,  share  and  share  alike.  But  should 
my  said  granddaughter  die  before  my  wife,  leaving  no  lawful 
issue,  then  my  will  is,  that  her  said  share  shall  be  considered  as 
appertaining  to  my  estate  and  subject  to  the  division  thereof. 
Fourthly.  I  give  and  bequeath  to  my  grandson,  Elias  Mowatt, 
one  equal  fourth  part  thereof;  but  in  case  he  dies  before  my  wife, 
and  leaving  lawful  issue,  then  my  will  is,  that  this  his  share 
shall  be  given  to  his  said  issue,  to  be  equally  divided  amongst 
them,  the  survivors  or  survivor  of  them,  share  and  share  alike. 
But  should  my  said  grandson  die  before  my  wife,  leaving  no 
lawful  issue,  then  my  will  is,  that  his  share  shall  be  considered 
as  appertaining  to  my  estate,  and  subject  to  the  division  thereol 
according  to  this  my  will."    John  Mowatt,  jun.,  the  testator, 
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died  in  1821,  leaviiig  thxee  duldren  surnTing  bim.  His  son, 
John  K  Mo^vatt,  married  in  1824,  and  died  about  two  months 
before  the  testator,  leaving  the  complainant  and  another  child, 
since  dead,  sorviTing  him.  Ehae  Mowatt,  the  testator's  grand- 
son, also  died  in  the  life-time  of  the  testator,  without  issue,  and 
unmarried.  In  January,  1885,  the  testator's  widow  died,  leav- 
ing Mrs.  Carow,  Jane,  the  grandaughter,  Charles,  and  James, 
two  of  the  sons  of  John  Mowatt,  jun.,  and  the  complainant, 
their  nephew,  surviving  her.  l!he  complainant  claimed  that  the 
legacy  to  Elias  Mowatt,  the  grandson,  lapsed,  by  his  death  in 
the  life-time  of  the  testator,  and  that  he  was  entitled  to  one  ninth 
part  thereof,  as  one  of  the  heirs  at  law  of  his  great  grandfather; 
and  that  he  was  also  entitled  to  share  in  the  estate  given  to  John 
Mowatt,  jun.,  or  his  children,  as  the  only  son  and  representative 
of  one  of  those  children;  or  that  the  share  of  John  Mowatt 
lapsed  by  his  death  in  the  testator's  life-time,  and  that  complain- 
ant was  entitled  to  a  share  thereof  under  the  statutes  of  descent. 
James  Mowatt  and  the  assignee  of  Charles  Mowatt  claimed  that 
the  whole  of  the  share  of  J.  Mowatt,  jun.,  belonged  to  his  two 
children,  who  survived  the  testator;  and  that  the  share  of  Elias 
did  not  lapse,  but  was  by  the  will  given  to  those  who  were  en- 
titled to  the  other  three  fourths  of  the  estate,  in  the  same  pro- 
portion. The  vice-chancellor  sustained  this  last  construction, 
and  a  decree  was  rendered  accordingly. 

J.  Anthon  and  L  ScoU^  for  the  appellant. 

2>.  Sdden  and  E.  Paine^  for  J.  Mowatt,  and  Paine,  the 
assignee  of  Charles  Mowatt. 

Walwobih,  Chancellor.  There  can  be  very  little  doubt  in  this 
case,  what  was  the  general  intention  of  the  testator,  as  apparent 
from  the  will  itself.  The  testator  drew  his  own  will,  as  appears 
by  an  indorsement  thereon  in  his  handwriting;  from  which  in- 
dorsement it  also  appears  that  the  will  was  written  by  him  the  year 
before  its  execution.  And  if  no  events  had  occurred  but  those 
which  probably  were  in  the  contemplation  of  the  testator  at  that 
time,  I  presume  this  controversy  would  never  have  arisen.  One 
of  his  sons  was  already  dead,  having  left  two  children  then  in  their 
infancy;  and  as  the  testator  contemplated  the  possibility  that 
one  or  both  of  themmight  die  without  issue,  after  the  date  of  his 
will  and  before  the  time  appointed  for  the  division  of  his  estate 
at  the  death  of  his  widow,  he  made  an  appropriate  provision  to 
guard  against  a  lapse  of  those  shares  1^  the  death  of  the  lega« 
tees  in  his  life-time;  and  also  to  secure  the  share  to  the  otbci 
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membeafB  of  Ins  own  funily,  if  dfher  of  the  legateeB  should  baewm 
died  and  diotdd  have  left  no  issae  liTing  at  the  death  of  their 
grandmother.  The  Tiee-chancellor,  therefore,  is  trnqiiestionabfy 
right  in  supposing  that  the  share  of  Elias,  the  grandson,  did  not 
become  lapsed  except  as  to  his  own  presnmptiTe  right  to  the 
same,  by  his  death  dnring  the  life  of  the  testator.  For  how- 
cTer  much  it  may  have  been  once  doubted,  it  is  now  cleailj  set- 
tled that  where  an  interest  in  property  is  given  by  will  to  one 
person,  with  a  limitation  over  of  the  same  interest  either  to  his 
children,  or  to  any  other  persons,  upon  the  death  of  the  fiisi 
devisee  or  legatee,  before  the  time  appointed  for  such  interest  to 
vest  in  possession,  the  death  of  the  first  devisee  or  legatee,  al- 
though in  the  life-time  of  the  testator,  does  not  produce  a  lapse 
of  the  limitation  over  of  that  interest  to  the  substituted  objects 
of  the  testator's  bounly. 

One  of  the  earliest  cases  on  this  subject  is  that  of  Ledaome  v. 
Hickman,  2  Yem.  611,  where  the  testator  devised  three  hundred 
pounds  to  each  of  his  three  daughters,  at  twenty-one,  or  mar- 
riage; and  if  any  of  them  died  before  that  time,  her  share  to  go 
to  the  survivor.  One  of  the  daughters  having  died  in  the  life- 
time of  the  testator,  the  question  arose  whether  the  l^;acy  was 
lapsed  or  should  go  to  her  two  surviving  sisters.  Lord  Chan- 
cellor Cowper  decided  that  the  limitation  over  was  good  as  an 
executory  devise.  Although  the  reporter  adds  a  8ed  quasre 
iamen  to  the  report  of  that  case,  it  was  followed  by  the  same 
chancellor,  eight  years  afterwards,  in  the  case  of  Bird  v.  Lochey^ 
Id.  744,  and  by  Lord  King  in  the  subsequent  case  of  WUlr 
ing  V.  Baine,  2  P.  Wms.  113.^  It  was  probably  urged  in  those 
cases,  as  in  this,  that  there  could  be  no  legacy  unless  the  legatee 
survived  the  testator;  and  that  the  legacy  intended  by  the  tes- 
tator being  lapsed,  there  was  nothing  to  go  over  to  the  substi- 
tuted legatees.  The  short  answer  to  that,  however,  is  that  the  be- 
quest to  the  substituted  legatees  in  such  a  case  is  an  original  leg- 
acy to  them  at  the  death  of  the  testator;  the  event  having  then 
happened  upon  which  their  substitution  in  the  place  of  the  first- 
named  legatee  depended.  And  this  is  so  whether  such  legacy  te 
the  substituted  legatee  is  then  vested,  or  is  contingent  and  de- 
pending upon  some  future  event.  The  principle  that  the  legaqr 
to  the  substituted  legatees  does  not  lapse  by  the  death  in  the 
life-time  of  the  testator  of  the  legatee  in  whose  place  they  aie 
substituted  by  the  will,  is  also  fully  reeognised  in  sevenl  reeent 
decisions  in  the  court  of  chancery  in  England:  Etumphre^  v. 

1.  S  p.  Wnn.  iia. 
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Hmoea,  1  Buss.  &  My.  639;  OiiHngs  y.  MbDermoU,  2  Mj.  &  E. 
69;  LeJwfieY.  Le c/un^,  1  Lond.  Jur.  285;  Archer y.  Jegon^lO.  P. 
Ckx)p.  172. 

In  the  case  of  WiUiams  t.  Jones^  1  Boss.  617,  zelied  on  by  the 
Appellant's  oonnsel  upon  the  argument;  the  event  upon  which 
the  substitution  was  to  take  place  never  happened.  The  legacy 
was  given  absolutely  to  T.  W.  if  he  should  be  living  at  the  time 
of  the  decease  of  the  testator's  wife;  and  if  he  was  not,  then  it 
was  to  go  to  the  son  of  T.  W.  But  as  the  legatee  actually  sur- 
vived the  wife,  although  he  died  before  the  testator,  the  substi- 
tnted  legatee  could  not  take  according  to  the  provisions  of  the 
will.  Neither  could  he  take  as  the  legal  representative  of  his 
lailier,  as  to  whom  the  legacy  was  lapsed  by  death  in  the  life- 
time of  the  testator.  The  same  difficulty  occurred  in  sustaining 
ibe  substituted  legacy  in  Bwmberstone  v.  Stanton^  1  Yes.  & 
B.  485,^  which  depended  on  the  event  of  the  first  legatee 
dying  before  he  completed  his  apprenticeship;  and  he  lived  till 
after  his  apprenticeship  was  completed,  but  died  before  the  tes- 
tator. In  the  present  case  the  event  upon  which  the  share  of 
Elias  Mowatt  was  to  go  over  to  the  owners  of  the  other  three 
shares  as  the  substituted  legatees,  actually  happened,  by  his 
'death  without  issue  during  the  life  of  his  grandmother.  And  if 
the  legatees  or  substituted  legatees  of  the  other  three  fourths 
of  the  estate  are  entitled  to  those  other  shares  as  such  legatees, 
they  are  entitied  to  the  share  origioally  intended  for  Elias,  in 
the  same  proportions  as  the  substituted  legatees  of  that  share; 
although  he  died  in  the  life-time  of  the  testator. 

For  the  same  reason,  there  can  be  no  doubt  as  to  the  right  of 
Oiarlesand  James  to  take  two  thirds,  at  least,  of  the  share  which 
ilieir  father  would  have  taken  in  the  estate  if  he  had  survived 
both  the  testator  and  the  widow.  For  the  contingency  has  hap- 
pened upon  which  the  children  of  John  Mowatt,  jun.,  were  to 
\ie  substituted  in  his  place  as  legatees;  to  wit,  his  death  during 
the  life  of  his  mother.  It  remains  therefore  for  me  to  inquire 
«nd  decide  whether  the  other  third  of  that  share  is  devised  to 
the  complainant,  in  the  events  which  have  occurred,  as  one  of 
the  substituted  legatees;  or  whether  Charles  and  James  are  en- 
titied to  it  as  survivors  of  their  brother;  or  whether  it  lapsed 
by  the  death  of  John  E.  Mowatt,  as  the  substituted  legatee  of 
this  third  of  that  share,  aft^  the  death  of  his  father  and  in  the 
life-time  of  the  testator. 

I  can  see  no  way  in  which  the  complainant  can  entitle  b™gAl# 

1.  1  Vm.  k  B.  886. 


646  MowATT  V,  Cabow.  [New  York, 

to  this  third,  as  a  substitated  legatee  tindor  the  will,  milees  he 
can  bring  himfialf  within  the  deBciiption  of  one  of  the  snrming 
children  of  John  Mowatt,  jnn.,  in  the  sense  in  which  the  testa- 
tor intended  to  use  the  word  children  in  this  part  of  his  wilL 
As  a  general  role  the  testator  must  be  presumed  to  have  used 
Words  in  their  ordinary  or  primary  sense,  unless  it  appeals 
from  the  context  of  the  will  that  he  probably  used  them  in  some 
other  sense;  or,  unless  by  reference  to  extrinsic  drcomstanoes, 
the  use  of  the  words  in  their  primary  sense  would  render  the 
provision  of  the  will  insensible  or  inoperatiTe :  Wigiam  on  Wills, 
29.  The  word  children  in  common  parlance  does  not  include 
grandchildren,  or  any  others  than  the  immediate  descendants  in 
the  first  degree  of  the  person  named  as  the  ancestor.  Bat 
it  may  include  them  where  it  appears  there  were  no  per- 
sons in  existence  who  would  answer  to  the  description  of 
children  in  the  ordinary  sense  of  the  word  at  the  time  of  making 
the  will;  or  where  there  could  not  be  any  such  at  the  time  or  in 
the  event  contemplated  by  the  testator;  or  where  the  testator  hae 
clearly  shown,  by  the  use  of  the  otherwords,  that  housed  the  word 
children  as  synonymous  with  descendants,  or  issue,  or  to  desig- 
nate or  include  illegitimate  offiipring,  grandchildren,  or  step-chil- 
dren: BadcUffe  v.  BncUey,  10  Ves.  196;  Earl  of  Orfardy.  Church^ 
tO,  8  Yes.  &B.  69.  Testing  the  devise  or  bequest  in  this  will,  to 
John  Mowatt,  jun.,  or  to  his  children  if  he  died  in  the  life-time 
of  the  testator's  wife,  by  these  rules,  I  can  see  nothing  to  au- 
thorize me  to  presume  that  he  meant  to  include  offspring  of  his 
son  John  in  any  more  remote  degree,  or  to  use  the  wordchildrea 
as  flynonymous  with  issue.  The  event  which  has  occurred  was 
probably  not  provided  for  by  the  testator,  because  it  was  not 
contemplated  by  him  as  one  that  might  happen  during  his  life; 
although  it  now  appears  the  event  was  not  impossible.  The  testa- 
tor was  then  seventy-six  years  of  age,  and  his  wife  was  probaUy 
very  tax  advanced  in  life;  and  the  three  sons  of  his  son  John  were 
then  very  young  and  unmarried.  It  was  therefore  veiyimprob- 
able  that  his  own  term  of  life  would  be  prolonged  until  hi» 
grandchildren  should  be  married  and  have  issue,  and  that  both 
the  son  and  grandson  would  also  die  before  him.  For  this 
reason  he  only  made  provision  for  the  substitution  of  the  chil- 
dren of  John,  as  the  legatees  in  the  place  of  their  feither  in  the 
event  of  his  dying  before  the  time  appointed  for  the  dxBtribution 
of  the  estate,  with  the  right  of  survivorship  among  themselves  if 
either  of  those  children  should  die  before  the  testator.  Thesur- 
vivorship,  where  any  of  a  class  of  logateesare  then  in  eK^.iscon- 
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stroed  with  reference  to  the  death  of  the  testator,  when  the  legacy 
becomes  Tested  in  interest  in  the  children  living,  bat  sab|ect  to 
open  and  let  in  aftsr  bom  children;  so  as  to  give  the  representa- 
tives of  the  children  dying  after  that  time  the  right  to  an  im- 
divided  share  of  the  legacy:  Drayton  v.  Drayton,  1  Desan.  424.' 
Woodstock  V.  ShiOUs,  6  Sim.  416.  But  as  the  event  which  has  act- 
ually happened  in  this  case  was  not  foreseen  by  the  testator,  and 
therefore  veas  not  provided  for  by  his  will,  this  court  can  not 
give  the  appellant  a  share  of  the  l^facy,  under  the  description  of 
a  child  of  John  Mowatt,  jun.,  without  mating  a  will  for  the 
testator  which  be  did  not  make  for  himself:  Doo  v.  BrabarU,  4 
T.  R.  709. 

Where  a  legacy  or  devise  or  residuary  bequest  given  to  two  or 
more  persons  by  name,  as  tenants  in  common,  or  in  severalty, 
or  to  be  divided  among  them  share  and  .share  alike,  and  with- 
out any  words  indicating  an  intention  of  the  testaiior  to  give  the 
same  over  to  the  survivors,  the  shares  of  such  persons  respect- 
ively will  beoome  lapsed  by  the  death  of  the  legatee  or  devisee 
in  the  life-time  of  the  testator:  Page  v.  Page,  2  Str.  820;  Bagwdl 
V.  Dry,  1  P.  Wms.  700;  Ackrayd  v.  SmUhsan,  1  Bro.  Ch.  608. 
The  share  of  John  Moveatt,  jun.,  would  therefore  have  become 
lapsed  if  he  and  all  his  children  had  died  in  the  life-time  of  the 
testator;  as  there  was  no  provision  in  the  will  which  could  have 
carried  it  to  his  Ynore  remote  descendants,  or  to  his  sister,  Mrs. 
Carow,  or  to  his  brother's  children,  as  substituted  legatees. 
The  revised  statutes  now  contain  a  provision  for  saving  the 
legacy,  or  bequest,  to  the  descendants  of  the  legatee  who  dies  in 
the  life-time  of  the  testator,  if  such  legatee  is  himself  a  child  or 
descendant  of  such  testator:  2  B.  S.  66,  sec.  52.  But  even  that 
provision,  if  it  had  been  in  force  at  the  testator's  death,  would 
not  reach  the  present  case,  as  he  had  himself  substituted  other 
persons  who  were  to  take  the  whole  legacy  by  survivorship  in 
case  his  son  died  in  the  life-time  of  the  testator's  wife. 

If  the  three  children  of  J.  Mowatt,  jun.,  had  been  substituted 
by  name  to  take  the  share  of  their  father  in  equal  proportions  in 
severaliy  in  case  of  his  death,  and  without  any  words  of  sur- 
vivorship, the  share  of  John^.  as  one  of  the  substituted  legatees 
would  have  become  lapsed  by  his  death,  during  the  life-time  of 
the  testator  upon  the  principle  which  I  have  before  stated.  And 
in  a  case  of  that  kind  I  presume  the  provision  of  the  revised 
statutes  above  ref ened  to  would  give  that  share  of  the  fund  to 
the  descendants  of  the  substituted  legatee  who  died  in  the  life- 
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tiine  of  the  testatoTy  his  anoestor.  But  preyions  to  the  leviaed 
statutes  it  wonld  have  gone  to  the  heirs  or  next  of  kin  of  the 
testator  himself,  as  a  part  of  his  estate  not  dFectoallj  disposed 
of  hj  the  will.  In  the  case  of  Vtner  y.  Francis,  2  Cox  Gas.  190. 
Lord  Alvanley ,  as  master  of  the  rolls,  decided  that  where  a  legacy 
was  giren  to  a  class  of  persons  in  general  terms,  as  in  this  case 
to  the  children  of  John  Mowatt,  jnn.,  the  share  of  one  of  the 
class  who  was  in  existence  at  the  date  of  the  will,  and  wbo  died 
in  the  life-time  of  the  testator,  did  not  lapse;  bat  that  the  whole 
fund,  although  bequeathed  in  tenns  indicating  a  tenancy  in 
common  rather  than  a  joint  tenancy  among  th»  individuals  of 
the  class,  went  to  the  residue  of  the  class  who  survived  the 
testator,  or  who  afterwards  came  into  existence  previous  to  the 
time  appointed  by  the  testator  for  the  distribution  of  the  fund. 
Such  a  construction  of  a  will,  where  there  was  no  clause  of  sur- 
vivorship and  no  substitution  of  the  issue  of  such  of  the  class  as 
happened  to  die  before  the  testator,  would  defeat  this  beneficial 
provision  of  the  revised  statutes  in  many  cases;  as  such  vrilb 
are  very  common.  I  am  therefore  happy  to  find  that  I  can  not 
sustain  the  claim  of  the  two  children  of  John  Mowatt,  jun.,  who 
were  living  at  the  testator's  death,  to  the  whole  of  their  fathei^s 
share,  upon  the  principle  that  the  jus  accrescendi  is  necessarily 
implied  where  the  legacy  is  given  to  a  class,  although  in  words 
not  importing  a  joint  tenancy. 

The  contrary  was  decided  by  Lord  Thurlow  in  the  case  of 
Ibrtin  v.  Wilson,  8  Bro.  C.  C.  824,  a  year  or  two  after  the  case 
of  Vtner  v.  Ihmeis,  which  of  course  overruled  the  decision  of 
the  master  of  the  rolls;  although  some  subsequent  wxxten  and 
annotators  in  England  still  fliink  the  decision  of  Lord  Alvanlej 
is  more  in  accordance  vrith  the  doctrine  of  the  courts  in  analo- 
gous cases:  Seel  Boper  on  Leg.  888;  2  Bro.  C.G.  404,  note.  I 
will  not  say  Lord  Alvanley's  construction  might  not  be  proper, 
for  the  purpose  of  effectuating  the  probable  intention  of  the  testa- 
tor, where  one  of  the  class  dies  in  the  testator's  life-time  without 
issue.  That  intention,  however,  is  usually  indicated  by  words 
of  survivorship  which  have  reference  to  the  death  of  the  testator, 
and  which  have  the  effect  to  prevent  the  lapse  of  the  share  of 
one  of  the  class  who  dies  before  the  testator:  Lord  Bindon  ▼. 
The  Earl  of  Suffolk,  1  P.  Wms.  96.  It  would  hardly  be  reason- 
able, therefore,  to  adopt  it  where  its  effect  would  be  to  give  the 
whole  fund  to  the  survivors  of  the  class,  to  the  entire  exclusion 
of  the  descendants  of  the  one  who  died  after  the  making  of  the 
will.     That  being  an  event  evidently  not  contemplated  by  the 
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tostator  in  his  will  in  such  a  case,  uildefis  there  is  something  to  in- 
dicate that  intent,  it  is  better  that  the  lapsed  share  should  go  to 
the  heir  at  law  or  next  of  kin  of  the  testator;  or  that  it  should 
be  left  to  go,  as  it  now  will  under  the  proTisions  of  the  revised 
statutes,  to  the  descendants  of  the  individual  for  whom  it  was 
originally  intended,  if  he  is  a  descendant  of  the  testator. 

In  the  present  i^ase,  howeyer,  the  testator  has  made  use  of 
language  which,  according  to  the  settled  rules  of  construction, 
was  sufficient  to  cany  the  whole  share  of  John  Mowatt,  jun.,  to 
such  of  the  children  or  substituted  legatees  as  survived  the  testa- 
tor. In  Smiih  v.  Pybtis,  9  Yes.  567,  the  testatrix  bequeathed  a 
legacy  to  her  mother  for  life,  and  after  the  termination  of  that 
life-interest  she  directed  it  to  be  divided  equally  between  three 
personcB  designatoB,  or  the  survivor  of  them,  in  the  order  in  which 
they  were  mentioned  in  the  will.  The  sister  who  ^kaa  first  named 
in  the  will  died  in  the  life-time  of  the  testatrix,  leaving  the  other 
two  sisters  surviving.  In  that  case  it  was  adjudged  that  the  words, 
"in  the  order  they  are  now  mentioned,*'  as  used'by  the  testatrix, 
were  not  susceptible  of  any  definite  meaning;  and  that  the  word 
survivor  carried  the  whole  legacy  over  to  the  sisters  who  sur- 
vived the  testatrix,  in  equal  proportions,  to  the  exclusion  of  the 
personal  representative  of  the  sister  who  was  dead.  Here  it  is 
evident  the  testator  did  not  intend  to  die  intestate  as  to  any  part 
of  his  estate;  as  he  directs  it  to  be  sold  and  converted  into  money 
for  the  purposeof  distribution  according  to  his  will.  And  when 
he  directs  the  share  of  John  Mowatt,  jun.,  in  the  event  which 
has  happened,  to  be  divided  equally  among  his  children,  the 
survivors  or  survivor  of  them,  it  must  be  presumed  that  he  con- 
templated the  possibility  of  the  death  of  some  of  the  children, 
and  did  not  intend  there  should  be  a  lapse  in  that  event.  No 
effect  therefore  can  be  given  to  these  words  in  the  vnll,  according 
to  the  settled  rules  of  construction,  except  by  holding  that  the 
two  children  who  survived  the  testator  took  the  whole  share 
originally  intended  for  their  father,  including  the  one  third  of 
the  original  share  of  their  cousin  Elias. 

The  decree  of  the  vice-chancellor  was  therefore  right;  and 
must  be  affirmed,  with  costs  to  be  paid  by  the  next  friend  of  the 
appellant.  As  there  was  probable  cause  for  litigating  the  ques- 
tion in  the  court  below,  it  was  a  proper  case  to  excuse  the  com- 
plainant from  the  payment  of  costs,  and  to  charge  the  costs  of 
the  defense  upon  the  fund  in  the  hands  of  the  executors  belong- 
ing to  all  of  the  defendants.  But  after  the  several  questions 
arising  upon  the  construction  of  a  will  have  been  fairly  decided 
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against  the  appellant  bj  a  competent  tribonal,  he  onglit  not, 
except  tmder  veiy  special  circumstances,  to  be  excused  from  the 
payment  of  costs  upon  his  failure  in  the  appellate  court;  and  to 
be  allowed  to  throw  the  costs  of  the  adverse  parties  upon  a  fond 
belonging  exdusiTely  to  themselves.  Such  an  exercise  of  the 
discretion  of  the  appellate  court,  in  ordinary  cases,  would  hare 
a  tendency  to  promote  appeals  and  to  protract  litigation  unnec- 
essarily.   

Cited  upon  the  following  points:  That  words  naed  by  a  testator  in  mskmg 
his  will  are  presumed  to  be  used  in  their  ordinary  or  primary  sense;  especisUy 
where  in  other  parts  of  a  will  different  words  are  used  to  designate  a  penoo 
who  is  sought  to  be  included  in  a  bequest  or  limitation  ov^er  to  a  ^^Issb,  by 
giving  a  secondary  sense  to  the  langnsge  which  the  testator  has  osed  to  des- 
ignate that  class:  McOier  o/ffaOet,  8  Paige  Ch.  378;  Utmev.  Van  ^dloaefe,  3 
Edw.  Ch.  477.  That  the  word  "children,"  when  used  in  a  wUl  nmns  de- 
scendants of  the  first  degree:  Sherman  v.  Sherman,  3  Barb.  387;  see  Barua 
V.  ffughmn,  00  Id.  008;  and  does  not  include  a  step-child:  Lawrmc^.  r.  Drlh 
bard,  1  Bradf.  255.  But  if  necessary  to  render  the  will  operative,  then  the 
term  "children'*  will  be  held  to  include  grandchildren  and  descendants  go 
erally:  Ouemaqf  v.  Ouemaey,  2  Trans,  on  App.  150.  That  the  word  "child- 
ren** is  generally  used  in  wills  as  a  word  of  purchase  and  not  of  limitatioo: 
Lytle  V.  Beveridge,  58  N.  T.  005.  That  an  ulterior  devise  or  a  gift,  to  take 
effect  upon  the  defeasance  of  a  former  devise,  will  tako  effect  whether  the 
failure  of  the  primary  devise  is  by  the  happening  of  some  event,  as  the  death 
of  the  devisee  in  the  life-time  of  the  testator,  so  that  the  failure  was  absohits 
at  the  death  of  the  testator,  and  the  taking  effect  of  the  will,  or  by  soow 
e  7ent  happening  subsequently  and  after  the  first  gift  has  taken  efiect,  sabject 
to  the  condition  by  which  it  is  limited  and  may  be  defeated:  MeLen  v. 
Freeman,  70  Id.  85;  see  also  Van  Murtn  v.  Dadk,  30  Id.  414;  CampbeU  v. 
Rawdom,  19  Barb.  501;  and  McLean  v.  Freeman,  9  Hun,  250;  JnAonff  v. 
Brower,  5  IVans.  on  App.  89.  That  where  a  life-tenant  dies  before  the  testator, 
but  the  party  entitled  in  remainder  survives  him,  the  death  of  the  life-tBoaat 
only  eactingaishee  the  life-estate,  snd  the  ramainder-myn  is  let  in  to  the  imnw- 
diate  right  to  the  gift  the  moment  the  will  takes  effect:  TViyior  v.  W^^Mk  4 
Bradf.831;  Yeetoaameeffect2>o«silHgY.  irardki^23How.  Ft.  7.  ' 
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WiNBLOW  V.  AnDEBSON. 

(8  DVTXBBVZ  AKD  BAnUC't  L4W,  9.] 

OkDift  BjBfUBnro  to  Vagatb  Irrboitlab  Judomknt  will  be  reriewed  on  ap- 
pealf  where  it  appears  fronLthe  record  that  such  order  was  made  by  the 
lower  court  on  thegroimd  of  a  want  of  authority  to  vacate  the  jadgment» 
and  not  in  the  exerdae  of  a  discretionary  power. 

JusomNT  BT  Default  against  thx  Pbikcipal  and  Sitsstt  upon  a  bond 
^▼en  for  the  appearance  of  a  party  in  coort  at  a  partioalar  day,  is  irrega- 
lar  if  rendered  prior  to  the  day  prescribed  for  the  appearance  of  sooh 
person  in  the  bond. 

BOVD  BXBODTBD  BY  A  DXBTOR  TaXXN  mfDKE  PBOGBSB  OV  BlBCOTIOV,  t«  Se- 

onre  his  release,  and  conditioned  for  his  appearance  at  the  commenoe- 
ment  of  a  sabseqoent  term  of  court  to  beheld  on  a  particular  day,  is  fully 
pcHormed  if  the  person  by  whom  it  is  given  appear  upon  the  particulai 
day  named  in  the  condition,  notwithstanding  the  term  of  court  specified 
may  have  commenced  at  a  day  previous. 

An  lBm»i7LAB  JvDOMBiiT  HAT  BEX  Vaoatxd  at  a  term  of  court  subsequent  to 
that  at  iHilch  it  was  rendered,  upon  motion  made  in  due  form  for  that 
purpose. 

Am  IBB90ULA&  JuDOXXiiT  CBTiL  ScT  A8IDX  D  EmoTivx,  Subsisting,  and 
valid  as  to  an  the  world. 

WiHHLOw  obtained  a  judgment  against  Anderson,  in  the  supe- 
rior court,  upon  which  a  capias  ad  satitfaciendum  was  issued  re- 
turnable to  the  next  term  of  court,  to  be  held  on  the  seventh 
Honday  after  the  fourth  Monday  of  September  1836.  Anderson 
upon  being  arrested  under  the  writ,  to  secure  his  release,  gave 
to  the  sheriff  a  bond  with  Duckworth  as  his  sureiy ,  containing  a 
condition  for  the  appearance  of  Anderson  at  the  next  superior 
court  to  be  held  for  the  county  of  Cumberland  on  the  seventh 
Monday  after  the  fourth  Monday  of  March  next.     The  bond  was 
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dated  October  9,  1836.  The  ezecation  and  bond  were  leiunied 
by  the  sheriff  to  the  court  at  its  spring  term  1837,  which  begin 
on  the  sixth  and  not  on  the  seventh  Monday  after  the  fourth 
Monday  of  March.  And  at  sach  time,  the  phuntiffy  upon  the 
failure  of  Anderson  to  appear,  took  judgment  by  de&nli  against 
him  and  his  sureiy  on  the  bond  for  tiie  penaliy.  On  the  follow- 
ing Monday,  the  day  mentioned  in  the  condition  of  the  bond, 
Anderson  believing  that  to  be  the  court  day,  i^peaved  in  ac- 
cordance with  the  condition  named,  but  found  that  judgment 
had  been  rendered  against  him  the  preceding  week.  The  foie- 
going  facts  appearing  upon  the  record  and  by  affidavits,  the  de- 
fendants Anderson  and  Duckworth,  at  the  next  torn  of  flie 
court,  moved  to  vacate  the  judgment.  The  motion  was  dflniad. 
From  that  decision  the  defendants  appealed. 

Caldtoell,  for  the  defendants. 

Strange f  for  the  plaintiflfs. 

BuFnv,  0.  J.  (after  stating  case).  With  any  termB,  which  his 
honor  might  in  his  discretion  have  imposed  as  a  reasonable  con- 
dition of  vacating  the  judgment,  this  court  would  have  as  little 
inclination,  as  it  has  authoiiiy  to  interfere,  and  we  wish  it  far- 
ther understood,  that  if  the  superior  court  had  refused  the  mo- 
tion upon  an  exercise  of  its  discretion,  we  should  not  undertake 
to  revise  it  here.  But  ihe  record  conclusively  repda  a  presomp- 
tion  of  that  sort,  since  it  explicitly  states  that  the  proeeeding 
was  irr^fular,  and  consequently  ought  to  be  ccHrreded,  and 
would  have  been  corrected  but  for  the  want  of  power  in  the 
court  to  do  so  on  motion.  Our  attention  is  therefore  confined 
to  the  questions  intended  to  be  presented  upon  the  record;  which 
are,  whether  the  judgment  wm  irregular;  and  if  it  be,  whether 
the  superior  court  had  the  power  to  set  it  aside  on  motion. 

An  irregular  judgment  is  one  rendered  contrary  to  the  course 
and  practice  of  the  court.  We  take  it,  that  this  was  an  ess  parte 
judgment  by  default,  signed  in  the  office  for  want  of  an  appear- 
ance. So  much  is  to  be  implied  from  the  nature  of  the  proceed- 
ing itself,  and  from  the  course  of  all  the  courts  of  the  state. 
But  in  this  case,  the  presumption  is  established  by  the  dedaxa- 
tion  in  the  record,  that  the  judgment  was  irregular,  as  well  as 
erroneous;  for  a  judgment  rendered  by  the  judge  himself  can 
not  in  a  legal  sense  be  irr^fular,  however  erroneous,  since  the 
course  and  practice  of  the  court  is  established  by  the  acts  of  the 
judge,  and  unless  prescribed  by  statute  can  be  altered  from  time 
to  time  by  him.     Could  it  then  be  regular  in  the  course  of  any 
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court  to  take,  irifhont  the  actual  interposition  of  the  court,  a 
judgment  for  the  non-appearance  of  a  party  on  a  bond,  when  the 
judgment  was  taken  on  a  day  prior  to  that  prescribed  for  his  ap- 
pearance in  the  bond?  In  general,  a  judgment  taken  without  ser- 
Tice  of  process;  one  signed  out  of  tenn;  one  by  default,  before 
the  proper  period  of  the  tenn;  may  be  stated  as  well-understood 
instances  of  irregular  judgment:  Skinner  v.  Moore,  2  Dev.  &  B. 
188  [30  Am.  Dec.  166].  It  is  true,  in  this  case  no  process  is 
necessary  under  the  statute,  but  judgment  may  be  entered  up 
insUmter  in  case  of  &ilure  to  appear.  But  certainly  the  failure 
to  appear  must  be  a  fiulure  to  appear  on  that  day  specified  in  the 
condition;  for  not  appearing  on  any  other  day  is  not  a  default 
within  that  bond.  To  take  a  judgment  by  default  before  the 
day  is  therefore  the  same  as  signing  judgment  at  one  court, 
when  the  process  is  returnable  to  the  next,  or  without  service  of 
process  at  all. 

It  is  said,  however,  that  it  was  the  debtor's  own  fault,  that  the 
proper  period  was  not  inserted  in  the  bond,  as  it  was  his  duly  to 
tender  the  bond;  and  further,  that  as  he  was  bound  1^  the  terms 
of  the  instrument  to  attend  at  the  next  term,  he  was  obliged  at 
his  peril,  to  take  notice  of  the  proper  time,  and  the  particular 
day  mentioned  in  the  condition  may  be  treated  as  a  surplusage. 
In  answer  to  this,  it  may  be  remarked,  in  the  first  place,  that  it 
can  not  be  yielded  to  be  the  debtor's  duty  to  tender  the  bond. 
He  is  certainly  bound  to  tender  the  sureties;  but  notwithstanding 
the  words  of  the  statute  it  may  be  incumbent  on  the  officer  to 
prepare  the  bond.  If  so,  it  was  not  the  fault  of  the  debtor  but 
that  of  the  sheriff;  and  the  latter  ought  to  be  responsible — as, 
indeed,  he  is  for  discharging  the  debtor  from  custody  upon  an 
insufficient  bond  whether  the  one  or  the  other  was  legally  bound 
to  prepare  a  proper  one.  But,  supposing  it  to  be  the  debtor's 
duty,  the  judgment  will  not  be  helped  thereby.  He  may  be  ar- 
rested again  on  the  original  judgment,  or  tiie  sheriff  may  be 
sued;  but  this  judgment  by  de&iult  on  the  bond  can  not  stand, 
because  it  is  against  both  the  debtor  and  his  surety,  and  according 
to  the  bond,  there  was  no  de&ult  on  which  judgment  could  be 
signed.  The  surety  was  in  no  fault,  and  has  a  right  to  insist  on 
the  terms  of  his  contract;  and  this  is  his  motion  as  well  as  the 
debtor's.  Neither  can  the  day  mentioned  in  the  bond  for  the 
appeazaace  be  rejected,  as  overruled  by  the  words  ''  next  court." 
In  a  writ  the  return  day  must  be  certain,  and  that  specified 
would  certainly  control  the  general  terms  '*  at  the  next  term  ef 
0ar  uaarty  eio.;*'  and  this  bond  connected  with  the  execution  is 
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in  the  natiue  of  process  to  compel  an  appeanmoe  to  amBner^and 
iheiefoxe  seems  to  stand  on  the  same  reason.  Bat  if  this  be  not 
so,  another  insuperable  difficulty  in  the  way  of  the  plaintiflh 
presents  itself  in  the  fact,  that  the  plaintiffis  themaelTes  did  not 
appear  at  the  next  term  after  the  date  of  the  bond  to  demaiid 
the  debtor,  and  the  process  and  bond  were  not  returned  to  the 
next  term,  but  to  that  succeeding  it.  If  the  particalar  daj 
stated  in  the  condition  can  be  rejected,  and  the  bond  is  to  be  read 
as  stipulating  for  an  appearance  simply,  at  the  next  term,  that 
was  in  November,  1836,  and  the  whole  was  discontinued,  as  the 
return  was  to  May,  1837:  in  which  case,  also,  the  judgment  by 
default  is  irregular.  The  court,  therefore,  is  entirely  satisfied 
that  the  judgment  was  irregular  and  unjust,  and  ought  in  some 
way  to  be  dealt  with  so  as  to  admit  the  defendants  to  be  heanl 
on  the  merits.  If  it  were  to  stand  as  to  the  surety,  he  would  be 
fixed  without  laches  and  against  his  contract;  and  as  to  thepiin- 
dpal,  he  would  be  deprived  of  the  benefit  of  the  act  of  1822  hj 
its  express  provision,  although  he  be  an  honest  insolvent  debtor. 
The  creditors  may  undoubtedly  have  remedy  for  their  debt;  bat 
they  ought  not  to  get  it  in  this  short-hand  way,  against  the  law, 
the  course  of  the  court  and  fair  practice,  and  to  the  prejudice  of 
the  legal  rights  of  the  other  parties. 

Of  the  power  of  the  court  to  vacate  an  irregular  office  judg- 
ment, no  doubt  is  entertained  by  us.  It  has  been  exercised  in 
izmimierable  instances,  for  the  purposes  of  justice,  and  to  allow 
to  both  parties  the  opportunity  of  being  heard.  It  proceeds  on 
the  ground  that  a  judgment  has  been  signed  on  the  record,  which 
was  not  in  fact  the  judgment  of  the  court,  which  the  court  ought 
not  to  have  rendered,  and  which  the  plaintiff  or  his  attomey 
knew  the  court  would  not  at  all  give  or  allow,  or  would  not  then 
give  or  allow.  It  supposes  a  judgment,  as  respects  the  peiiod 
and  circumstances  of  rendering  it,  and  its  conclusiveness  on 
rights  which  have  not  been  investigated,  not  only  without  the 
authoriiy  of  the  judge,  but  against  and  in  spite  of  his  opinion 
and  will,  as  decided  or  evinced  in  the  settled  practice,  or,  as  it 
is  called,  the  course  of  the  court.  If  judgment  by  default,  inter- 
locutoiy  or  final,  be  signed  according  to  the  course  of  the  coutt, 
then  it  is  the  judge's  judgment;  beoiuse  it  is  entered  according 
lo  his  directions.  And,  although  the  former  is  always  under  the 
control  of  the  court,  jet  from  its  nature  the  court  ought  not  and 
will  not  interfere  with  the  latter,  that  is,  a  final  judgment  after 
the  term  at  which  it  is  taken.  If  the  judgment  betaken  against 
the  course  of  the  court,  then  it  is  in  no  sense  the  judge's  jodg- 
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ment;  and  it  belongs  to  him  as  a  right  of  his  own,  to  make  the 
record  speak  the  truth,  by  vacating  the  entiy  of  what  purports 
to  be  his  act,  but  was  not  his  act  in  reality.  It  is  incident  also 
to  his  duty  of  administering  justice  between  parties.  It  is  true, 
that  until  set  aside,  it  must  in  general  be  regarded  as  a  subsist- 
ing and  regular  judgment,  as  to  all  the  world.  But  any  person 
affected  in  interest  may  claim,  ex  debito  justiHcB,  the  exercise  of 
this  power  of  the  court  to  vacate  a  judgment  entered  without  an 
actual  or  implied  adjudication;  and  this  motion  was  made  in  due 
time,  being  at  the  first  court  after  the  judgment.  The  text-writers 
are  full  of  instances  in  which  irregular  judgments  by  default  have 
been  set  aside  at  a  subsequent  term:  Tidd  Pr.  614;  Bing.  on 
Jadg.  21,  22.  There  have  also  been  many  accordant  adjudica- 
tions in  this  state.  Among  them  are  the  cases  of  Grumpier  v. 
The  Governor,  1  Dev.  52,  and  Bender  v.  A8kew,  3  Id.  150  [22 
Am.  Dec.  714].  For  the  reasons  given  this  seems  to  be  a  neces- 
sary function  of  eveiy  court.  Much  more  is  it  incident,  from 
extzeme  necessiiy,  to  the  court  of  the  highest  jurisdiction,  to 
which  no  writ  of  error  lies  as  is  the  case  witti  our  superior  courts 
of  law. 

The  court  concludes,  that  the  decision  of  his  honor  is  errone- 
ous— inasmuch  as  the  superior  court  of  Cumberland  had  power 
to  vacate  the  judgment  in  question,  if  irregular;  and  as  this  court 
deems  the  same  irregular,  and  it  was  also  so  declared  by  his 
honor  on  the  motion  before  him,  in  the  opinion  of  this  court, 
the  superior  court  ought  to  have  allowed  the  motion  and  set 
aside  the  judgment.  Wherefore  the  decision  of  the  superior 
court  on  the  motion  must  be  reversed  with  costs,  and  this  judg- 
ment certified  to  that  court,  in  order  that  the  said  motion  may 
be  there  allowed,  and  the  entiy  of  the  judgment  against  Ander^ 
son  and  Duckworth  vacated. 

By  GouBT.     Judgment  reversed. 


The  principal  case  is  adverted  to  in  Staie  ▼.  MdUm,  Bnsb.  L.  426,  as  au- 
thority for  the  propoeition  that  an  obligation  requiring  the  appearance  of  a 
party  at  a  term  of  oourt  to  be  held  on  one  week,  ia  not  violated  by  his  failure 
to  appear  at  a  term  held  on  a  different  week,  though  the  wrong  time  was  in- 
serted by  mistake.  Cited  also  and  approved  in  Cohoon  v.  Morris,  1  Jones' 
L.  218,  to  the  e£foct  that  a  judgment  against  the  sureties  on  a  bond  given  for 
the  appearance  of  a  party,  is  irregular  and  void,  when  it  appears  upon  the 
record  that  the  defendant  and  his  sureties  had  been  previously  dischai^ed  from 
all  liability  by  the  plaintiff^  and  a  new  bond  accepted  for  the  further  appear- 
ance of  the  defendsnt  The  rule  declared  in  the  principal  case  relative  to  the 
power  of  a  court  of  record  to  set  aside  its  judgment  for  irregularity,  upon 
motion  made  at  a  term  subsequent  to  that  at  which  the  judgment  was  ren- 
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dered,  U  affirmed,  and  the  case  dtod  as  aathority  in  PowdL  v.  JopUng,  2  U. 
400;  Orifin  ▼.  ^TtMon,  6  Id.  154;  ffervey  v.  Edmunds^  68  K.  C.  243.  In 
Arrowood  v.  Oreemooodt  6  Jones'  L.  414,  the  action  having  been  paiding  for 
several  tenns,  an  order  was  made  requiring  the  plaintiff  to  give  secarity  lo 
proeecate  the  salt,  and  upon  his  faalnre  to  do  so  at  the  appointed  time  the 
action  was  dismissed.  At  the  following  term,  apon  motion  of  the  pbintiS^ 
the  caose  was  re-instated,  it  having  been  made  to  appear  to  the  coart  that  at 
the  time  the  Judgment  of  dismissal  was  entered,  a  sufficient  bond  for  the 
prosecution  of  the  cause  was  in  fact  on  file,  having  been  given  at  the  time  of 
the  issuance  of  the  original  writ.  The  order  of  the  lower  oourt  vacating  the 
judgment  of  dinnissal  was  reversed  as  having  been  improper  and  unauthorised, 
and  allowing  a  proceeding  to  be  taken  advantage  of  on  motion,  which  could 
only  be  revised  by  writ  of  eiror.  The  distinction  is  there  defined  between  a 
judgment  which  is  iroegular,  because  presumed  to  be  without  the  ooncurreooe 
of  the  court,  either  actual  or  constructive,  and  one  which  is  erroneous  merely, 
because  of  facts  not  i»«8ented  to  the  court,  and  of  which  it  did  not  have  cog- 
nizance. See,  also,  Dobbin  v.  Oagter,  4  Ired.  71  >  citing  the  principal  osse» 
and  declaring  the  same  distinction. 

Irregulab  Jnix3ME>T  IS  Valid  until  Set  aside:  AUen  v.  HuutmgUmt  16 
Am.  Dec.  702,  in  the  note  to  which  the  different  cases  in  this  series  uponthii 
subject  are  collected.  See,  also,  Doe  v.  Rue^  29  Id.  368,  and  note  thereto. 
As  to  distinction  between  irregular  judgment  and  one  which  is  emmeous,  see 
Den  V.  Albertion^  22  Id.  719;  see,  also,  note  to  Skhmer  t.  Ifoorv,  30  Id.  160. 


State  v.  Jolly. 

(3  Dbvkbxux  ahd  Battue's  Law,  110.] 

JUDOUSNT  AGAINST'  Two  DEFENDANTS  jointly  tried  upon  an  indictment  in  a 
criminal  prosecution,  which  imposes  a  fine  on  each,  but  is  silent  npos 
the  matter  of  costs,  is  a  several  judgment  against  each  for  the  entire 
costs,  and  either  party  may  appeal  without  the  other. 

Hu8BAin>  IS  Incompetent  to  be  a  Witness  against  his  Wipe  in  a  crimins) 
prosecution  for  adultery,  as  to  matters  transpiring  during  the  eiistenoe 
of  the  marriage  relation  between  them,  although,  before  the  trial  b 
which  he  is  called  to  testify,  the  parties  had  been  divorced. 

iNCOBffPETENCT  OP  HuSBAND  TO  TESTIFY  AGAINST  THE  WiFS,  is  UOt  restricted 

to  testunony  the  sole  object  of  which  is  to  convict  her  of  crime,  bat  the 
prohibition  extends  to  and  includes  whatever  may  have  a  direct  tendency 
to  criminate  and  degrade. 

Husband  of  a  Woman  is  not  Competent  as  a  witness  against  a  person 
jointly  indicted  with  her  for  adultery,  as  to  acts  committed  during  the 
subsistence  of  the  marriage  relation. 

Joint  Indictment  for  Fornication  and  Adultsrt,  which  charges  an  on- 
lawful  bedding  and  cohabiting  together,  describes  the  offense  sufficiently^ 
and  the  charge  is  sustained  by  showing  a  hahitnal  snirender  of  the  person 
of  one  for  the  gratification  of  the  other. 

LsBioTMENT  against  Curron  Jolly  and  Elizabeth  Wlutlejfor 
fonucation  and  adultery.     The  indictment  charged  that  the  de- 
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f  endants  did  tmla^vf  ully  bed  and  cohabit  together  as  man  and 
wife,  without  being  joined  together  in  the  holy  bonds  of  mat- 
rimony. On  the  trial,  Henry  C.  Whitley,  former  husband  '>f 
the  defendant,  Elizabeth,  was  offered  as  a  witness  on  behalf  of 
the  prosecution,  and,  in  opposition  to  defendant's  objection,  was 
permitted  to  testify  to  facts  showing  a  criminal  intimacy  to  have 
existed  between  the  defendants,  while  the  witness  and  the  de- 
fendant, Elizabeth,  were  husband  and  wife.  Previous  to  the 
trial,  however,  the  witness  and  his  wife,  the  defendant,  had  been 
divorced.  The  defendants  requested  the  court  to  charge  the 
jury  that  they  ought  not  to  convict  unless  the  evidence  satis- 
fied them  that  the  defendant,  Jolly,  or  the  defendant,  Elizabeth, 
had  taken  the  other  into  his  or  her  house,  and  that  they  had 
lived  together  in  adultery.  The  court  refused  so  to  charge,  but 
instructed  the  jury  that  it  was  not  necessary  for  the  parties  to 
live  together  in  the  same  house.  Verdict  of  guiliy.  Defend- 
ants moved  for  a  new  trial  and  also  in  arrest  of  judgment.  Mo- 
tion overruled.  The  judgment  of  the  court  imposed  a  fine  on 
each  of  the  defendants,  but  stated  nothing  as  to  costs.  De- 
fendant, Jolly,  appealed. 

Iredell,  for  the  defendant. 

AUomey-general,  for  the  state. 

Gaston,  J.  Upon  the  trial  of  this  indictment  the  former  hus- 
band of  the  female  defendant,  who  had  been  divorced  from  hex 
by  a  regular  judicial  sentence,  was  introduced  as  a  witness  by 
the  state,  to  prove  the  adulterous  intercourse  between  her  and 
the  appellant  previously  to  the  divorce.  The  counsel  for  the 
defendants  objected  to  the  witness  as  incompetent  for  this  pur- 
pose, but  the  court  being  of  opinion  that  the  cose  did  not  come 
within  the  rule  excluding  testimony  of  confidential  communi- 
cations, and  of  such  facts  as  are  known  by  reason  of  the  confi- 
dence between  man  and  wife,  admitted  the  testimony,  whereupon 
the  defendants  were  both  convicted,  and  one  of  them,  the  male 
defendant.  Jolly,  appealed  to  this  court. 

It  has  been  objected  on  the  part  of  the  state,  that  this  appeal 

Ls  irregular,  for  that  although  the  sentence  was  several  as  to  the 

fines  imposed,  it  was  joint  as  to  the  costs.    We  do  not  so  im- 

derstand  it.    The  sentence  is  in  law  several  in  all  respects; 

where  the  costs  can  be  discriminated,  each  is  liable  for  his  or 

her  part  of  them,  and  where  they  can  not  be,  each  is  liable  for 

the  whole.    The  judgment  against  each  is  to  pay  the  fine  and 

costs  of  prosecution. 
AM.  dbc.  vou  xxzn-^ia 
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The  objection  made  to  the  witness  would  have  been  insiqier- 
able,  ily  at  the  time  of  the  trial,  he  had  remained  the  hushand  of 
the  female  defendant.  It  is  a  rule,  subject  to  rery  few  exc^ 
tions  arising  from  necessiiy ,  that  a  wife  can  not  be  a  witness 
for  or  against  her  husband,  ner  a  husband  for  or  against  his  wife, 
nor  either  for  or  against  any  person  who  is  a  party  on  the  rec- 
ord, and  in  interest  with  such  husband  or  wife.  This  rule  ia 
founded  principally  upon  the  identity  of  interest  which  the  Liw 
creates  between  the  married  pair,  and  so  far  as  it  is  based  upon 
this  principle,  the  rule  ceases  with  the  dissolution  of  the  relation 
which  made  the  two  one  flesh.  But  it  is  also  founded  on 
public  policy,  which  seeks  to  render  the  relation  not  only  one  of 
intimate  union,  but  of  entire  confidence,  and  this  policy  makes 
it  necessary  that  the  disability  to  testify  against  each  other 
should  in  part  (at  least)  remain  after  the  coimection  shall  haTS 
been  altogether  scTered.  It  would  outrage  propriety  if  the  law 
were  to  require  or  permit  communications  made  under  the  seal 
of  marriage  confidence  to  be  published,  to  theinjury  or  disgrace 
of  the  trusting  party,  after  the  marriage  was  dissolved.  The 
law  had  invited  confidence,  and  it  should  not  permit  this  confi- 
dence to  be  violated  or  betrayed.  But  it  is  not  enough  to  thionk' 
protection  over  conmiunications  made  in  the  spirit  of  confidence. 
The  intimacy  of  the  marriage  union  enables  each  to  be  a  daily 
and  almost  constant  witness  of  the  conduct  of  the  other;  and 
thus  in  fact  a  confidence,  reaching  much  farther  than  that  of 
verbal  communications,  is  forced  upon  each  of  the  parties. 
IPhatone  may  even  desire  to  conceal  from  all  human  eyes  and 
ears  is  thus  almost  unavoidably  brought  within  the  obaerration 
of  the  other.  The  confidence  which  the  law  thus  extortsas  well 
as  that  which  it  encourages,  ought  to  be  kept  sacred,  and  there- 
fore the  husband  and  wife  are  not  in  general  admissible  to  tes- 
tify against  each  other  as  to  any  matters  which  occurred  during 
the  relation. 

But  it  is  argued  by  the  attorney-general  that  the  criminal  con< 
duct  testified  to  in  this  case  was  itself  an  outrageous  violation  of 
the  marriage  vow — a  matter  in  respect  to  which  confidence  was 
not  yielded  by  the  wife,  nor  could  have  been  asked  by  the  hus- 
band— a  wrong  to  him  of  which  he*  had  a  right  to  com- 
plain, of  which  he  had  complained,  and  for  which  he  had  ob- 
tained redress  by  a  final  separation  from  his  false  partner, 
and  it  is  therefore  insisted  that  testimony  as  to  conduct 
of  this  kind,  occurring  during  the  continuance  of  the  marriage 
relation,  ought  not  to  fall  within  the  general  rule  above  stated. 
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No  decisions  have  been  cited  either  for  the  state  or  the  prisoner 
bearing  directly  upon  this  point.  Indeed,  most  of  the  adjudica- 
tions referred  to  in  the  argument,  in  rehition  to  the  general  role 
itself,  are  nisi  prius  decisions,  very  briefly  reported  and  not  en- 
tirely reconcilable  to  each  other:  Monroe  v.  Tunsleton,  Peak. 
Ev.,  app.  91;  Beveridge  v.  Mntor,  1  Car.  &  P.  364;  11  Eng.  Com. 
li.  421;  and  Dokery.  BaOer,  By.  &  M.  198;  21  Eng.  Com.  L.  416. 
In  this  dearth  of  authority  we  must  decide  the  question  by  a 
proper  application  of  the  principle  of  the  rule. 

We  are  not  satisfied  that  the  exception  contended  for  is  es- 
tablished by  the  reasoning  urged  in  its  support.  The  rule  we 
deem  a  Taluable  one,  and  we  view  with  apprehension  any  excep- 
tion having  a  tendency,  more  or  less  direct,  to  promote  cunning, 
or  to  generate  distrust,  where  the  best  interests  of  socieiy  re- 
quire that  perfect  franlmess  and  confidence  ought  to  prevail. 
If  one  exception  be  sanctioned  because  from  the  character  of  the 
criminal  act  imputed,  the  dissent  of  the  witness  from  its  com- 
mission must  be  presumed,  others  may  follow  where  the  like  pre- 
sumption will  be  entertained,  although  not  perhaps  with  equal 
confidence — and  there  will  be  danger  of  our  having  no  rule  cap- 
able of  general  and  steady  application.  Besides,  in  the  infinite 
variety  of  motives  which  operate  on  wayward  and  depraved 
beings,  it  may  happen  even  in  adultery  that  actual  confidence  is 
reposed  in  the  party  supposed  to  be  most  injured.  The  judicial 
records  furnish  instances  in  which  the  husband  was  the  confi- 
dent of  his  vnfe's  licentious  amours:  Gibber  v.  Sloper — Smith  y. 
AUison — ^BuU.  N.  P.  27.  But  moreover  the  rule  is  not  founded 
exclusively  upon  an  actual  voluntary  confidence  reposed  by  one 
of  the  married  pair  in  the  other,  but  also  upon  the  unavoidable 
confidence  which  the  intimacy  of  the  marriage  state  necessarily 
produces.  It  is  safest  we  think  to  hold  that  whatever  is  known 
by  reason  of  that  intimacy  should  be  regarded  as  knowledge 
confidentially  acquired,  and  that  neither  should  be  allowed  to 
divulge  it  to  the  danger  or  disgrace  of  the  other.  In  holding 
this  doctrine  we  do  not  in  the  slightest  degree  impugn  our  de- 
cision in  Hester  v.  Hester,  4  Dev.  228.  The  disclosure  there 
authorized  was  of  a  matter  which  the  former  husband  of  the  wit- 
ness could  not  have  wished  to  conceal,  but  must  have  desired  to 
make  known,  and  to  make  known  through  her  if  he  found  no 
other  means  of  doing  so. 

It  has  been  argued,  however,  that  supposing  the  objection  to 
the  witness  to  be  good,  it  v^as  an  objection  personal  to  the  wife, 
and  as  she  has  submitted  to  the  judgment,  the  appellant  has  no 
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right  to  eomplAm  of  the  objection  having  been  orerraled.  Bat 
we  hold  otherwise.  The  objection  was  made  on  the  trial,  azid» 
if  well  founded,  the  testimony  offered  should  have  been  exdnded. 
Nm  consUU  that  there  was  any  other  testimony  to  establish  the 
charge,  and  if  not,  the  appellant  has  been  anlawfolly  conncted. 
Besides  we  are  of  opinion  that  if  the  appellant  had  been  solefy^ 
on  trial,  the  testimony  of  the  busband  shonld  not  have  been  re- 
ceived. The  crime  charged  is  one  in  which  the  guilt  of  botiivBS 
necessary  to  be  shown,  and  we  understand  the  prohibition  of 
the  husband  to  testify  against  his  wife,  and  of  the  wife  to  testiff 
against  her  husband,  to  apjdy  not  only  when  the  testimony  is 
offered  to  convict,  but  when  its  direct  tendency  is  to  criminate 
and  degrade:  King  v.  IrQuxbiJtcmJtsof  All  Saints  Worcester^  6  MaiL 
&  Sel.  194. 

Our  determination  upon  this  point  renders  it  unnecessary  t& 
examine  the  other  question  which  was  raised  upon  the  judge's 
charge,  and  which  is  also  presented  by  the  motion  in  arrest  of 
judgment.  But  as  we  have  no  difficulties  upon  it,  and  to  pn^ 
vent  future  controversy,  we  deem  it  proper  to  say  that  as  we  under- 
stand the  law,  the  offense  is  sufficiently  described  by  chaiging 
an  unlawful  **  bedding  and  cohabiting  together,''  and  this  charge 
is  sufficiently  made  out  by  showing  such  an  habitual  surrender 
ef  the  person  of  the  one  to  the  gratification  of  the  other  as 
usually  takes  place  in  the  marriage  state. 

For  the  error  in  receiving  the  testimony  of  the  former  hushand 
of  the  female  defendant,  the  judgment  is  to  be  reversed  and 
ventre  de  novo  awarded. 

By  CouBT.    Judgment  reversed. 

Tbx  Witb  is  a  Comfktent  Witnxss  against  thk  HmBAin>  oo  his  trialfor 
a  personal  oatrageoonmiitted  against  her:  Siaie  v.  JBofi,  27  Am.  Dee.  378,  o 
the  note  to  which  the  question  of  the  admissibility  of  the  testimony  of  married 
persons  in  relation  to  matters  tending  to  criminate  either,  is  treated  at  length; 
also  State  ▼.  Davis,  5  Id.  529.  Upon  the  qnestion  of  the  admissibiUty  of  evi- 
dence generally,  on  the  trial  of  an  indictment  for  adultery,  see  CammomaeaUk 
r.  Merriam,  25  Id.  420l  The  principal  case  is  dted  in  Cfardner  v.  JTntte,  8 
*  Jones '  L.  376,  as  establishing  the  role  that  a  wife  is  not  a  oompetont  witDev  for 
er  against  her  husband,  and  her  declarations  made  shortly  after  the  birth  of  a 
ehild,  that  it  had  been  bom  alive,  are  therefore  i«^iti<— |K|t  to  prove  the 
husband's  title  to  an  estate  by  the  curtesy. 
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IIauciocb  Mibghief  must  Procbsd  fbom  Mauce  toward  the  owner  of  prop- 
er^ injured,  and  evidence  that  property  was  injured  or  doetroyed 
fhxongfa  mere  wantonness,  or  in  sport,  and  not  from  a  feeling  of  reeent- 
ment  towards  its  owner  or  possessor,  is  not  sufficient  to  convict  the  de- 
fendant upon  an  indictment  chai^g  this  offense. 

iBBioiKsirr  for  malicious  mischief.  The  court  instructed  the 
juxy  that  if  the  mischief  complained  of  was  accomplished  through 
mere  sport  or  wantonness,  the  defendants  were  guilty,  although 
ihej  had  no  malice  against  the  owners  of  the  property.  Yerdiet 
of  guiliy.    Defendants  appealed. 

Caldwdl,  for  the  defendants. 

The  Jitomey-^ienerdl,  for  the  state. 

Oaston,  J.  The  distinction  between  those  injuries  which  are 
T^iarded  simply  as  trespasses  on  the  rights  of  individuals,  and 
{hose  which  amount  to  a  violation  also  of  the  duties  due  to  the 
community,  ought  to  be  accurately  drawn  and  carefully  ob- 
served. We  fear  that  this  has  not  been  done  in  this  state  with 
respect  to  the  wrongs  known  under  the  general  name  of  "  ma- 
licious mischief,"  and  apprehend  that  this  confusion  has  been 
the  result  of  treating  as  common  law  offenses,  acts  which  owe 
their  existence,  as  crimes,  wholly  to  positive  statutes.  For  rea- 
sons which  have  been  assigned  in  the  case  of  the  State  v.  ScoU 
{2  Dev.  &  B.  85),  it  is  too  late  now  to  question  whether  an  in* 
clictment  for  malicious  mischief  may  not  be  sustained  as  for  a 
misdemeanor  at  common  law,  but  there  is  difficulty  in  laying 
down  clearly  the  necessaiy  constituents  of  that  offense.  It  is 
obvious  if  ''malicious"  be  understood  in  its  legal  sense  of  in- 
tending wrong,  and  "  mischief"  mean  any  harm  done  to  another's 
property,  that  almost  every  trespasser  on  property  may  be  made 
the  subject  of  criminal  prosecution.  The  description  of  malicious 
mischief  usually  given  by  the  writers  on  criminal  law,  that  is  to 
say,  ''  such  damage  as  is  done  to  private  property,  not  animo 
furandi,  or  with  an  intent  of  gaining  by  another's  loss,  but  either 
out  of  spirit  of  wanton  cruelly  or  black  and  diabolical  revenge," 
may  answer  as  a  general  indication  of  those  common  law  tres- 
passes, which,  by  a  multitude  of  statutes,  have  been  raised  into 
crimes,  but  it  is  too  destitute  of  precision  to  constitute  a  legal 
definition.  "What  spirit  of  severity  shall  be  deemed  a  spirit  of 
cruelty — ^what  degree  of  cruelty  mounts  up  to  wanton  cruelty — 
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ftnd  wliai  intensitj  of  xeyenge  is  reqniied  to  render  it  black  and 
diabolical — ^may  be  considerations  in  the  exercise  of  legislatiTe 
discretion,  but  can  not  be  fit  sabjects  of  judicial  ascertainment, 
nor  furnish  of  themselves  rules  of  public  justice  susceptible  of 
steady  and  uniform  application.  We  can  discover  no  other 
mode  in  which  we  shall  at  the  same  time  pay  becoming^  deference 
to  preceeding  adjudications,  and  secure  to  the  public  that  cer- 
tainty which  is  indispensable  in  the  administration  of  criminal 
justice,  than  to  hold  such  invasions  of  private  property  to  be  in- 
dictable as  malicious  mischief,  which  are  unquestionably  within 
the  limits  of  those  adjudications,  and  to  treat  all  others  as  private 
or  civil  wrongs,  untQ  the  legislature  shall  think  proper  to  im- 
press upon  Uiem  a  different  character.  Governed  by  these 
views  we  extract  from  the  adjudged  cases  as  a  rule  of  decision, 
that  malicious  mischief  to  be  indictable,  consLsts  in  the  wiUfnl 
destruction  of  some  article  of  personal  property,  from  actual  ill- 
will  or  resentment  towards  its  owner  or  possessor:  StaU  ▼. 
Landreth,  2  Law  Bep.  446;  State  v.  Simpson,  2  Hawks,  460. 

It  is  the  opinion  of  this  courtthatthere  was  error  in  the  charge 
of  the  judge  below,  and  that  the  judgment  rendered  against  the 
defendants  be  reversed  and  a  new  trial  ordered. 

By  CouBT.    Judgment  reversed. 

MAUdous  Mischief  at  Common  Law  Ib  defined  as  being  Any  malidooi  or 
mischievoas  injiuy,  either  to  the  rights  of  Another  or  to  those  of  tiie  pablie  m 
general:  2  Whart.  Grim.  L.,  8th  ed.,  sec.  1067.  Thoogh  the  definition  of  the 
learned  commentator  given  above  departs  in  some  respects  fmn  that  ez- 
prsssed  in  the  opinion  of  the  court  in  State  v.  Hobmwn,  it  is,  perhaps,  a  more 
accurate  and  precise  definition  of  malicions  mischief,  as  that  offense  was  un- 
derstood and  recognized  at  common  law,  in  the  majority  of  instances  in  which 
the  question  has  heen  made  a  snhjeot  of  judicial  investigation.  The  definitioa 
of  this  term,  as  expressed  by  the  court  in  the  principal  case,  though  it  hat 
received  the  approval  of  eminent  authority,  and  in  one  instance  has  been 
adopted  as  affording  a  clear  and  precise  explanation  of  the  character  of  ma- 
licious mischief  as  it  existed  at  common  law,  is,  perhaps,  not  entirely 
accurate  in  limiting  the  offense  to  such  damage  as  is  done  to  pecsonal 
property  and  excluding  such  as  is  committed  upon  real  property,  and, 
by  affirming  that  the  consequence  of  the  wrong  must  be  a  destmction  of 
the  property,  precluding  such  injury  as  is  only  partial  in  its  character, 
and  does  not  result  in  an  entire  and  total  demolition  of  it.  It  will  be 
seen,  as  the  result  of  the  definition  adopted  above,  that  msny  acts, 
which  involve  no  greater  degree  of  wrong  than  such  as  attaches  to  a  mere 
civil  trespass,  and  for  which  there  is  a  civil  remedy  provided  and  allowed  by 
law,  may,  nevertheless,  because  magnified  into  a  public  wrong,  or  misde- 
meanor, be  criminally  indicted  and  punished.  Anciently,  at  common  law» 
though  malicious  injury  to  property  is  conoeded  to  have  been  recognised  and 
oansidered  as  a  public  offanse  and  misdemeanor,  for  which  an  indiotnent 
might  be  sustained  and  punishment  inflicted,  yet  the  statutes  passed  in  rela> 
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lion  to  this  offense  are  bo  ancient  and  ao  nnmerotxs,  so  specifio  in  their  pro- 
▼iaions,  and  so  severe  in  the  penalties  that  they  inflicted,  that  the  oommon 
Iaw  has  been  lost  sight  of,  and  no  decisions  directly  to  the  point  are  to  be 
found  among  the  English  reports,  from  which  it  may  with  certainty  be  con- 
cluded, that  malicious  mischief,  as  a  public  offense  and  misdemeanor*  indeed 
existed  anterior  to  any  legislative  enactment. 

A  multitude  of  penal  enactments,  the  special  purpose  of  which  was  to  pro- 
vide against  malicious  mischief,  were,  from  the  time  of  Henry  VUI.  until 
within  the  present  century,  made  the  subject  of  legislative  action  in  England. 
In  most  if  not  iQl  of  these  statutes,  the  particular  classes  or  articles  of  prop- 
erty to  which  the  protection  was  extended,  were  enumerated  in  detail  in  the 
law,  and  each  object  of  investment  or  ownership,  as  it  was  brought  into 
notice,  was,  by  a  special  statute,  protected  from  injury  or  aggression  by  severe 
penftltiAs.  To  such  an  extent  had  these  laws  multiplied  that  Blackstone,  in 
•peaking  of  malicious  mischief,  was  enabled  to  say,  *'  though  only  a  trespass 
at  common  law,  it  is  now,  by  a  multitude  of  statutes,  made  penal  in  the 
highest  degree:*'  4  Bl.  Com.  2i4.  But  malicious  mischief,  as  a  common  law 
offense,  has  been  invested  with  a  far  more  extended  meaning  and  liberal  in- 
terpretation in  this  country  than  has  been  attached  to  it  in  England.  The 
legality,  under  the  oommon  law  practioe,  of  a  criminal  proceeding  by  indict- 
ment, for  the  punishment  of  an  act  which  in  its  consequences  amounted  to 
nothing  more  than  a  private  wrong  producing  a  civil  injury,  which  occasioned 
no  great  public  harm  or  inoonvenienoe,  and  for  which,  at  the  instance 
of  the  person  aggrieved,  an  action  at  law  for  redress  and  satisfaction, 
mij^t  be  maintained  against  the  aggressor,  was  gravely  questioned  by 
respectable  authority. 

The  supreme  court  of  the  state  of  Vermont  held  that  offenses  against 
private  property,  of  that  species  known  as  malicious  mischief,  had  no  ex- 
istence at  oommon  law,  and  refused  to  sustain  an  indictment  for  maliciously 
killing  an  animal,  the  property  of  another,  upon  the  ground  that  the  act 
constituted  a  mere  private  injury,  of  no  public  significance  or  importance, 
and  for  which  a  civil  action  of  trespass  would  lie  against  the  offender. 
The  distinction  between  those  trespasses  for  which  .there  is  a  private  remedy 
only,  and  those  for  which  there  may  be  a  public  prosecution,  did  not  appear 
to  the  court  to  be  laid  down  in  the  books  with  much  accuracy  or  precision. 
But  the  court  seemed  satisfied  that  though  every  trespass  whicJi  is  a  disturb- 
ance of  the  peace  is  indictable,  yet  a  mere  trespass  which  is  the  subject  of  a 
civU  action  is  not  so,  upon  any  hypothesis  drawn  from  the  common  law;  and 
that  there  was  nowhere  in  the  English  books  any  precedent  of  a  conviction 
for  killing  or  wounding  an  animal,  nor  any  intimation  that  such  an  act  was 
an  indictable  one:  State  v.  Wheeler,  3  Vt  344.  And  in  New  Jersey,  also,  it 
was  decided  that  maiming  or  wounding  an  animal  without  killing  it,  was  not 
an  indictable  offense  at  common  law.  And  though  it  was  conceded  in  that 
oaee  that  the  wOlfnl  destruction  of  another's  property  was  a  crime  of  greater 
atrociousness  than  theft,  inasmuch  as  it  not  only  despoiled  the  owner  of  hia 
possessions,  but  deprived  the  public  of  whatever  advantage  it  derived  from 
the  existence  of  the  property,  and  the  perpetrator  was  incited  only  by  a 
vidoos  and  malignant  motive,  without  even  the  extenuating  feature  of  hav- 
ing jrielded  to  temptation  to  supply  his  wants,  yet  it  was  denied  that  these 
acts,  criminal  as  they  might  be,  were  ever  punishable  by  the  common  law  of 
England:  State  v.  Beekman,  8  Dutch.  124;  State  v.  Burroughe,  2  Halst.  426. 
Also  in  Maine:  See  Brown's  ease,  3  GreenL  177. 

But  the  prevailing  current  of  opinion  declared  itself  in  opposition  to  this 
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rnufwifag  Aod  in  h,vor  of  reoogniang  in  the  miachiaTOos  injoxy  off  ptope^ 
nnder  cixcasutanees  indicating  an  evil  and  malicious  design,  a  public  wraog 
of  an  aggrsTated  character,  for  the  commiaaion  of  which  the  offender  mi^ 
be  amenable  to  indictment,  trial,  and  pnniahment  in  like  manner  ai  for  any 
other  offenae  at  common  law.  Varioua  acta,  which,  uniting  to  the  vaoal  ele- 
menta  of  an  ordinary  civil  treepaas,  a  roalidona,  vengefol,  and  nuachiefoai 
intent,  became  aggravated  by  that  meana  to  the  degree  of  an  offenae  againat 
public  peace  and  dignity,  were  held  to  be  the  proper  anbjecta  of  crinoinalpeo- 
alties,  and  indictmenta  for  the  commiaaion  of  such  offianses  were  aaatained 
upon  the  anthority  <^  the  common  law.  Some  diversity  of  opnion  haa, 
however,  been  manifested,  even  in  those  states  in  which  malicionsmiaduef  as 
a  conmum  law  offense  has  been  recognized  and  received,  in  determining  col- 
laterally, the  particalar  character  of  the  mischief  required  to  complete  tin 
offanse,  the  kind  of  property  upon  which  it  could  be  committed,  and  the  diar- 
acter  of  the  intent  or  motive  which  incited  the  offender  to  the  commiaaian  of 
the  act.  And  a  rgview  of  aome  of  the  leading  authorities  will  be  neocBaazy, 
aa  well  to  indicate  that  the  prepondemnce  of  anthority  in  this  country  v  in 
favor  of  the  existence  of  this  offense  as  a  misdemeanor  at  common  law,  as  to 
throw  light  upon  the  expoaition  which  haa  been  given  to  it  by  the  courta. 

In  LoomU  v.  Sdgeriany  19  Wend.  419,  the  question  presented  was,  wheUier 
a  willful  and  malicioua  deatmction  of  a  boat  was,  at  common  law,  an  oflenae 
for  which  a  criminal  prosecution  could  be  maintained,  and  the  offender  pon- 
iahed  by  the  infliction  of  the  penalty  prescribed  for  offenses  of  the  grade  of 
misdemeanor.  After  a  full  conaideration  of  the  anthoritiea,  Cowen,  J.,  wiio 
delivered  the  opinion,  remarks  that  if  the  wanton,  willful,  and  maliciooa  de- 
struction of  property  ia  not  an  indictable  offense,  it  would  form  a  lamentable 
exception  to  the  general  wiadom  of  the  oommon  law,  and  declares  the  balance 
of  authority  to  be  in  favor  of  the  rule  that  malicious  mischief  done  to  any  kind 
of  property  ia  a  misdemeanor,  and  the  person  committing  the  injury  may  ba 
proaecuted  criminally.  In  People  v.  Smithy  5  Cow.  258,  and  upon  the  an- 
thority of  which  the  case  previously  cited  was  decided,  an  act  of  malidoin 
mischief  for  killing  a  cow  is  distinguished  from  an  ordinary  trespass,  in  being 
not  only  a  violation  of  private  right  without  color  or  pretenae,  but  also  en- 
tirely devoid  of  the  hope  of  reward  and  anticipation  of  gain,  and,  finally,  aa 
forming  an  evil  example  of  the  most  pernicious  tendency,  an  outrage  to  tha 
feelings  and  principles  of  humanity,  and  directly  conducive  to  a  breach  of  tha 
peace.  The  offense  stated  in  the  indictment  is  declared  to  be  a  proper  sab- 
ject  of  criminal  prosecution.  The  caae  of  2^Ae  People  v.  Mowfif,  in  5  Park. 
Orim.  568,  ia  a  recent  and  well-considered  deciaion  upon  thia  subject.  TIm 
was  an  indictment  for  willfully  and  maliciously  mutilating  and  injuring  a  aet 
of  hameas  by  cutting  with  aome  aharp  inatrument.  Upon  a  motion  to  quaah 
the  indictment  becauae  the  facts  atated  did  not  conatitute  a  public  offenae, 
the  queation  waa  a  third  time  brought  before  the  courts  of  the  state  of  New 
York.  The  opinion  of  the  court  ia  searching  and  exhaustive.  It  is  remarked 
as  a  circumstance  scarcely  credible  that  from  the  fourth  year  of  the  reign  d 
William  L  to  the  twenty-second  year  of  Henry  VIIL,  a  period  of  nearly  live 
centuries,  during  all  of  which  time  the  common  law  flourished  in  matority 
and  vigor,  there  was  no  instance  of  a  criminal  punishment  of  the  crime  of  ma- 
licious mischief.  The  explanation  of  this  circumstance  is  reasonably  asanmed 
to  be  that  the  antiquity  and  aeveriiy  of  the  numeroua  atatutes  pasaad  relatite 
to  malicioua  miachief  ,  led  to  their  being  regarded  and  resorted  to  instead  of  the 
oommon  law,  to  increase  the  penalties  of  which  was  the  only  object  cf  tha 
paaaage  of  auch  laws.     The  wanton  and  malicioua  destruction  of  personal 
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property,  the  opinion  proceeds  to  decide,  is  a  mlfldemeuior  at  commoD  Uw, 
and  as  each  is  indictable  and  punisliable  criminally. 

A  strong  case  in  support  of  the  principle  here  contended  for  is  that  of  Staie 
V.  LcUham,  13  Ired.  33,  which  was  tried  upon  an  indictment  charging  mali- 
cioas  mischief  in  killing  a  dog,  and  the  defendant  convicted.  The  indictment 
was  pronounced  to  be  good  by  the  court  on  appeal,  so  far  as  the  question  of 
the  criminal  character  of  the  act  within  the  principles  of  the  common  law 
was  concerned,  although  a  dog  was  admitted  to  have  at  common  law  no  rec- 
ognized value  as  property.  The  authority  of  this  case,  as  establishing  the 
rule  in  North  Carolina,  was  afterwards  recognized  in  SUUe  v.  Manuel^  72  N. 
C.  201,  though  the  restriction  was  there  affixed,  that  the  act  of  injury  mu»t 
amount  to  a  killing,  and  merely  wounding  an  animal  was  not  an  indictable 
offense  at  common  law.  Without  quoting  to  greater  length  from  the  decis- 
ions eetabUshing  the  doctrine,  that  malicious  nischief  has  been  recognized 
and  declared  to  be  an  Indictable  offense  under  the  wommon  law,  it  will  no  doubt 
be  sufficient  to  state,  that  such  is  unquestionably  the  rule  which  has  received 
the  approval  of  the  most  respected  and  highest  authority  of  this  country.  It 
may  therefore  be  affirmed,  that  the  wanton,  willful,  and  malicious  injury  or 
destruction  of  property  belonging  to  another,  was  at  common  law  a  public  of- 
fense or  misdemeanor,  and  subject  to  criminal  indictment  and  punishment  as 
such:  CommonweaUh  v.  Leaeh,  1  Mass.  59;  CommonweaWi  v.  Wing, 9 Pick.  1;  Hea- 
puUicar.  Teiacker,  1  DalL  335;  Ilenderwn  v.  CamnuntoealtK,  SGratt.  708; State 
V.  Wihon,  3 Mo.  125;  StaUv.  Morris,  Id.  127;  StcUe  v.  BcUdielder,  5N.  H.  549; 
ConmumweaUh  v.  JSelsert^  2  P.  A.  Bro.  249;  State  v.  CousicU,  1  Overt  305;  8taU 
V.  I/cunUton,  1  Houst  G.  C.  (Del.)  281.  The  protection  of  the  common,  law 
extended  to  and  included  real  as  well  as  personal  property,  and  for  a  mali- 
cious injury  to  the  former,  an  indictment  may  be  sustained:  State  v.  Wiiscn, 
3  Mo.  125;  State  v.  Morris,  Id.  127;  State  v.  Batchelder,  6  N.  H.  549;  Com- 
monweaUh V.  Eekert,  2  P.  A.  Bro.  249;  Philip  v.  State,  19  Tex.  168;  Loomis  v. 
Edgerton,  19  Wend.  419.  It  must,  however,  be  admitted,  that  the  inclination 
of  recent  decisions,  so  far  as  the  common  law  is  concerned,  is  to  restrict  the 
injured  party  to  his  civil  remedies,  except  in  those  cases  where  the  offense  is 
accompanied  by  excessive  wantonness  and  cruelty;  or,  where  it  is  committed 
with  stealth  and  secrecy,  in  the  nighttime;  or.  where  it  is  productive  of  a 
breach  of  the  peace:  2  Whart.  Grim.  L.  1068. 

MAuaoxTB  MiBGHisr  UNDER  STATUTORY  Bboulatioks  has  been  extended 
by  enunieration  to  a  wide  variety  of  objects.  The  act  of  mischief  required 
by  statute,  will,  in  most  instances,  be  determined  by  the  language  of  the 
statute  itself,  and  for  this  reason  the  decisions,  except  where  there  exists 
some  analogy  in  the  provisions  of  different  statutes,  have  but  little  more  than 
a  local  significance.  A  review  of  the  authorities  will,  however,  serve  to  indi- 
cate the  general  character  of  this  offense  in  its  various  statutory  forms  under 
the  construction  given  to  them  by  judicial  interpretation.  Under  a  statute 
prescribing  a  punishment  for  killing  the  beast  of  another,  an  indictment 
which  charges,  in  terms,  that  the  defendant  killed  a  cow,  without  the  addi- 
tion of  the  word  beast,  is  sufficient:  Taylor  v.  State,  6  Humph.  285;  Stale  v. 
Abbott,  20  Vt  537;  UnUed  States  v.  Mattock,  2  Saw.  148;  Seg.  v.  Tiney,  1 
Car.  &  K.  74;  a  statute  making  the  malicious  burning  of  a  stack  of  wheat  or 
straw  a  felony,  will  not  sustain  a  conviction  upon  an  indictment  under  it,  if 
the  wheat  or  straw  burned  was  at  the  time  threshed  and  cleansed,  and  stored 
in  a  bam  or  building:  CommonweaUh  v.  Erskine,  8  Gratt.  624;  shock  of  wheat 
is  not  a  stack:  Denboto  v.  State,  18  Ohio,  11 ;  but  flax-seed  is  grain  within  the 
meaning  of  such  an  act:  Seg,  v.  Spencer,  7  Gox  G.  O.  189;  growing  wheat  is 
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not  indaded  in  a  statiite  making  the  maliciona  destmction  of  a  Ir&rrack,  shock, 
or  cnb  of  wheat,  a  criminal  offense:  Parris  v.  People^  76  Dl.  27-f .  nor  wiU  the 
oAense  be  complete  in  sach  a  case  if  the  barrack  alone  be  destroyed,  nnleas  it 
contain  wheat  at  the  time:  Chapman  ▼.  CommonweaUh^  5  Wharf.  427;  a  bof- 
&lo  is  not  indaded  within  the  description  of  cattle:  IS^ate  v.  CrenJkaw,  22  Mo. 
457;  a  hog  is  comprehended  by  the  use  of  the  words  '*  domestic  beast:**  SiaU 
Y.  Endow,  10  Iowa,  115;  statute  prohibiting  malicious  injuries  to  cattle  con- 
tamplates  also  a  horse  under  the  general  description  employed:  State  r. 
iJomAfeftm,  22  Ma  452;  StateT,  CI|/2on,  24  Id.  376;  cutting  off  the  mane  and 
tail  of  a  horse  is  a  malicious  injury  within  the  purport  of  an  act  inflicting  a 
penalty  for  malicious  injuries  to  animals:  OviaU  v.  State,  19  Ohio  St.  573^ 

Under  a  statute  punishing  the  willful  shooting  of  a  hog,  an  indictment  may 
be  miilntained  for  shooting  a  sow:  Shubrick  v.  State,  2  8.  C.  21.  Proof  of  the 
killing  of  a  gelding  will  not  support  a  conviction  on  a  chaige  of  having  will- 
fully killed  a  horse:  GhaUUm  v.  State,  33  Tex.  342.  A  conviction  may  be 
had  for  killing  a  dog  under  a  statute  declaring  malicious  injuries  to  any 
property  punishable:  Stale  v.  Sumner,  2  Ind.  377;  State  v.  McDufie,  34  N. 
H.  523.  To  the  contrary,  however,  are  CommomoeaUk  v.  Madkn,  3  Leigfa, 
309;  UniiUd  SUOee  v.  CMiletm,  1  Minn.  292;  DanUr.  Commonwealth,  17  Gratt. 
617;  StaUv.  Marshall,  13  Tex.  55.  The  term  "woods"  in  a  statute  in- 
dudes  an  old  field,  abandoned  and  overgrown  with  brush,  sedge,  and  grasa, 
so  as  to  allow  an  indictment  to  be  maintained  for  destroying  it  by  fire:  Halt 
V.  Croj^/Ml,  5  Jones  (N.  C),  3.  An  act  providing  that  injury  or  destmetioD 
to  trees  already  cut,  or  any  other  timber  or  property,  shall  be  indictable, 
does  not  restrict  the  o&nse  to  trees  or  timber  exolnsivdy ,  but  the  words  '^othei 
timber  or  property"  indude  domestic  animals,  and  an  indictment  maybe 
sustained  under  it  for  malicious  injury  to  a  hog:  CammonweaUh  v.  Percaml^ 
4  Leigh,  686.  A  statute  providing  against  the  ofiense  of  altering  the  braiid 
of  cattle,  is  violated  when  a  new  brand  is  impressed  upon  an  animal  already 
branded:  barney  v.  SUHbe,  6  Tbx.  1;  State  v.  NiduUe,  12  Rich.  672.  Wher- 
ever, as  is  generally  the  case  with  statutes  concerning  malicious  mischief,  the 
instances  coming  within  its  provisions  are  enumerated  at  length  witiiin  the 
act  itself,  the  general  rule  of  construction  will  no  doubt  apply,  that  its 
operation  can  not  be  extended  beyond  the  scope  of  the  express  words  em- 
ployed. But  such  of  these  statutes  as  are  not  mere  codifications  of  the  com- 
mon law,  define  the  crime  in  general  language,  and  leave  it  to  the  coomkoa 
law  to  determine  what  that  language  imports,  and  the  cases  dted  above  will 
sliow  to  some  extent  how  that  relation  has  been  interpreted.  The  many 
English  statutes  that  have  been  enacted  relative  to  malicious  miachief,  can 
not  upon  very  dear  prindples,  confidently  be  said  to  be  common  law  in  this 
country:  2  Bish.  Grim.  L.,6th  ed.,  sec  096;  StaU  v.  CaanfMl,  T.  U.  P. 
CharL  166. 

Malicb  against  thb  Owmkb  ot  Pbopsbtt  ii  an  easential  iDgredient  <^  the 
crime  of  malidons  mischief,  and  must  be  alleged  and  pro%  ed  to  sustain  a  con* 
viotion.  That  the  malice  called  for  in  a  charge  of  malicious  mischief,  is  malice 
against  the  owner  or  possessor  of  property,  and  not  toward  the  property 
itself  or  toward  any  other  person,  is  no  doubt  the  established  rule  relativo  to 
this  crime,  aa  it  existed  at  common  law  at  least,  and  as  it  has  been  expounded 
and  determined  by  a  long  and  uniform  line  of  judicial  decisions;  Stale,  v. 
Pierce,  7  Akk  728;  Northeot  v.  State,  43  Id.  330;  Hobson  v.  State,  44  Id.  3S0; 
Daw«tm  V.  State,  52  Ind.  478;  State  v.  Bndow,  10  Iowa,  115;  Wright  v.  StaU, 
30  6a.  325;  Duncan  v.  State,  49Miw.  331;  State  v.  Neveby,  64  N.  C.  23;  .Stair 
V.  Jackmm,  12  Ired.  329;  Stale  v.  Latham,  13  Id.  33;  StaU  v.  liiU,  79  N.  G. 
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(;  State  ▼.  WUeox,  24  Am.  Dec.  509;  Oo/orth  v.  State,  8  Humph.  37;  New- 
r.  State,  3  Sap.  Ct.  App.  245.  These  decisions  are  abondantly  sufficient  to 
iiMlicate  that  this  oflfense  mast,  to  satisfy  the  requirements  of  the  kw,  proceed 
iram  malice  toward  the  owner  or  possessor  of  the  property  destroyed.  This 
mle  would  seem  to,  and  no  doabt  does,  exclude  from  the  intent  reqiured  in 
order  to  establish  this  offense,  not  only  malice  of  a  general  character,  or  such 
mm  is  usually  presumed  to  accompany  the  commission  of  an  unlawful  act^  hut 
•Ibo  expnisa  malice  against  a  particular  person  other  than  the  owner  or  poe- 

This  restriction  was  emphatically  declared  in  Northeot  v.  State,  43  Ala. 
890.     That  case  arose  upon  an  indictment  for  malicious  injury  to  an  animal. 
Upon  behalf  of  the  prosecution,  evidence  was  introduced  to  show  the  ex- 
istence of  a  feeling  of  malice  and  ill-will,  upon  the  part  of  the  defendant, 
si^^ainst  a  son  of  the  owner  of  the  animal.    The  court  charged  the  jury  in  re- 
lation to  this  evidence,  that  if  it  appeared  that  the  defendant  entertained  a 
sentiment  of  iU-will  or  of  hatred  toward  the  son,  and  that  such  feeling  was 
the  moving  cause  of  the  injury,  it  was  sufficient  to  sustain  the  charge  of  malice 
in  the  indictment,  because  the  son  had  a  reversionary  interest  in  the  property 
destroyed.    This  portion  of  the  charge,  and  the  admission  of  the  evidence 
apon  which  it  was  based,  were  assigned  as  error  on  appeal,  and  the  judgment 
in  the  case  was  reversed  by  the  appellate  court,  not  only  because  the  evidence 
complained  of  should  have  been  excluded,  but  for  the  reason,  as  the  opinion 
affirmed,  that  the  charge  was  wrong  on  principle;  that  malice  was  the  grava- 
men of  the  offense  charged,  and  it  must  be  malice  to  the  owner.    If  the  injury 
was  inflicted  without  malice  toward  the  owner,  it  was  a  mere  trespass  and  not 
malicious  mischief.    But  it  is  not  absolutely  indispensable  that,  in  order  to 
prove  the  existence  of  such  malice  as  this  rule  requires,  it  should  be  shown 
that  the  defendant  ever  said  or  did  anything  indicative  of  his  express  malice 
against  the  owner.    Malice  may  be  iz^erred  if  the  injury  is  unlawful,  from 
the  instrument  used,  or  the  wantonness  of  the  deed,  and  from  any  attendant 
cinmmstances  which  would  justify  the  inference  of  malice  in  other  crimes 
where  malice  is  an  essential  constituent:  HVl  v.  State,  43  Ala.  335;  Hobeon  t. 
State^  44  Id.  330;  State  t.  Ehiuiow,  10  Iowa,  116. 

While  the  majority  of  the  decisions  but  emphasize  the  general  principle^ 
that  malice  toward  tiie  owner  or  possessor  of  the  property  is  a  neoessazy  ele- 
ment of  the  crime,  it  is  questionable  whether  they  are  to  be  understood  as  de- 
ciding that  such  malice  must,  as  an  incentive  to  the  crime,  be  established  by 
direct  and  positive  evidence.  Nowhere,  except  in  North  Carolina,  has  the 
rale  been  in  express  terms  extended  so  far  as  to  require  proof  of  actual  malice. 
In  that  state,  in  the  case  of  State  v.  Newby,  64  N.  G.  23,  upon  an  appeal  from 
a  judgment  of  acquittal  under  an  indictment  for  maliciously  killing  an  animal, 
upon  a  special  verdict  finding  all  the  essential  facts  charged  except  the  fact  of 
malice  toward  the  owner  of  the  animal,  the  question  was  presented,  whether 
the  malice  reqiured  could  not  be  presumed  by  inference  from  the  act  of  un- 
lawful killing,  as  in  cases  of  homicide  without  legal  justification.  The  judg- 
ment of  the  appellate  court  was  adverse  to  the  point  maintained  by  the  state, 
and  it  was  expressly  decided  that  malice  toward  the  owner  must  be  found: 
the  distinction  between  the  case  at  bar  and  the  example  instanced  being 
that  homicide  was  a  crime  per  ee,  and  excuse  or  justification  must  come  from 
the  defense,  or  appear  otherwise  on  the  trial,  while  the  killing  of  an  animal 
was  not  so.  The  verdict  being  special,  and  having  failed  to  find  on  the  ques- 
tion of  malice  toward  the  owner,  was  therefore  held  equivalent  to  an  acquittal. 
It  is  to  be  remarked,  that  in  this  case  the  decision  of  the  court  was  based 
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upon  (be  failnze  of  the  vwdict  to  find  »  fftct  which  waa  an  indiipaiBaUe  cb- 
mont  of  the  offnae,  and  is  not  therefove  to  he  taken  to  indicate  what  vooU 
have  been  the  jadgmentof  the  court  if  the  essential  fact  had  been  found,  lai 
the  question  presented  upon  the  sofficiency  of  the  eTidence  to  jnstify  the 
finding,  there  being  no  eridenoe  other  than  the  act  of  killing  and  the  ctrcsia 
stances  under  which  it  was  done.  It  is  entiiely  safe  to  condade  that  in  thii 
offense  malice  may  be  inferred,  as  in  any  other  case,  from  all  the  fiiets  pre- 
sented. 

The  reason  of  the  mle  requiring  malice  toward  the  owner  of  the  fitmwrty, 
and  duregarding  what  may  be  called  general  malice,  ormaleTolenoe,  has  bsea 
enticised  by  an  eminent  authority  npon  criminal  law:  Bish.  Statw  O.,  see. 
436.  And  this  seems  ooosistent  with  sound  principle.  The  doctrine  was  ^ 
plied  in  the  constmotion  of  the  early  English  statutes,  and  not  until,  throng 
the  interference  of  parliament,  an  act  was  passed  declaring  Hhat  it  shonld  be 
iiT^T"*^*^''*^^  whether  the  offense  was  conceived  through  malice  against  the 
owner  or  not,  was  the  rule  relinquished.  The  j^rinciplc,  as  a  rale  of  oommoa 
law  relative  to  the  crime  of  malicious  mischief,  had  its  origin,  no  doubt»  in 
the  reluctance  with  which  the  courts  of  law  were  induced  to  reoqgniae  the 
existence  of  such  an  offense  at  all,  preferring  to  regard  an  act  <rf  injury  to  the 
property  of  another,  which  was  devoid  of  the  element  of  express  malbe^  bm  a 
civil  trespass  merely,  and  not  a  public  misdemeanor.  And  therefora  it  vae 
required,  that  in  order  to  complete  the  act  as  a  criminal  ofiense  it  should  be 
accompanied  by  a  vindictive  and  malevolent  motive,  actuated  by  malice  toward 
the  owner  of  the  property,  and  intended  to  annoy,  harass,  and  injure  hisL 
But  malice  is  a  generic  tenn.  It  may  declare  itself  iu  an  avowed  manner 
toward  the  object  of  its  resentment,  or  it  may  be  discovered  only  in  the  secret 
and  unexpressed  incentives  of  a  depraved,  abandoned,  and  malignant  heart 
This  is  the  language  of  the  law  in  regard  to  criminal  offenses  generally,  and 
the  reason  of  adopting  a  distinction  in  the  particular  instance  of  malidotti 
mischief  does  not  seem  consistent  with  entire  exactitude  and  unifonnitj. 
Bfalioe  in  abstract,  as  signifying  the  evil  design  that  invests  an  otherwin  in 
nocent  act  with  a  criminal  character,  is  sufficient  in  other  cases  to  supply  the 
intent,  from  which  responsibility  for  crime  within  the  meaning  off  the  law 
proceeds;  and  it  would  properly  seem  to  fall  within,  as  well  as  beneficially 
execute,  those  considerations  npon  which  the  prohibitians  contained  in  stat> 
utes  relative  to  malicious  mischief  are  founded. 

It  is  difficult  to  diuem  any  distinction  between  anact  of  injury  committed 
through  wantonness,  and  one  committed  through  malidonsness;  between  a 
wrong  of  which  revenge  is  the  motive,  and  one  caused  by  an  abandoned  and 
depraved  instinct,  indicating  the  existence  of  that  vicious  spirit,  which  is  ml- 
fident  to  establish  intent  in  other  cases,  so  as  to  bring  the  act  within  the 
reason  of  those  penalties  imposed  by  criminal  laws.  Mr.  Bishop,  in  the  sectioo 
before  stated,  concludes  for  simibur  reasons,  that  upon  principle,  general 
malice,  or  malice  toward  a  particular  person  other  than  the  owner,  ought  to 
suffice.  In  Stone  v.  State,  3  Heisk.  457>  the  question  arose  whether  the  oflenM 
was  established  where  the  malice  which  induced  the  act  was  maUoe  towaitl 
the  bailee  of  the  animal  injured,  and  not  toward  the  general  owner.  The 
court  stated  the  law  to  be  well  settled,  that  malice  toward  the  owner  was  nec- 
essary to  constitute  malicious  mischief;  that  it  was  necessary  to  allege  that 
the  properly  was  maliciously  injured,  and  also  to  state  who  the  owner  of  the 
property  was.  '  *  But  it  is  not  necessary,"  the  court  continued,  **  that  it  should 
be  chaiged  that  the  killing  was  with  malice  toward  the  owner.  The  owner 
should  be  named  by  way  of  indentification,  and  because  upon  conviction  th# 
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dfllnidaiit  would  be  liable  to  Judgment  for  the  Talae  of  the  hone.  The  charge 
of  the  oonrt  wu  thai  proof  of  malioe  toward  the  spedal  owner  was  Buffident, 
although  the  indictment  named  the  general  owner.  Ae  it  was  not  neoeesazy 
to  charge  in  the  indictment,  that  the  killing  was  with  malioe  toward  the  gen- 
eral owner,  it  la  aoffident  to  proye  that  it  was  done  with  malice  toward  the 
special  owner."  In  Ohio,  when  tlus  question  was  presented  for  judicial  deter- 
mination, the  court,  believing  that  the  decisions  in  some  nf  the  states  had 
earned  the  rule  too  far,  refused  to  follow  them.  After  a  full  consideration  of 
the  English  cases,  the  court  ooncluded  that  upon  principle,  as  well  as  author- 
ity, the  law  was  satisfied  if  the  crime  proceeded  from  general  malevolence, 
cruelty,  or  depravity.  It  was  accordingly  held,  that  in  order  to  prove  the 
ofifonse  of  unlawfully,  willfully,  and  maliciously  injuring  a  horse,  where  it 
was  made  to  appear  that  the  act  charged  was  cruel  and  seriously  injurious, 
and  was  done  willfully  and  deliberately  for  the  purpose  of  gain,  it  is  not  neces- 
saiy  to  show,  that  the  offense  was  committed  from  motives  of  personal  malice 
or  ill-will  toward  the  owner:  Brwm  v.  StaU^  26  Ohio  St.  178.  So  also  in 
CSoorgia  it  is  held  that  under  the  statute  there  in  force,  to  constitute  the  crime 
of  malicious  nuschief ,  it  is  not  necessary  to  prove  actual  ill-will  or  resentment 
toward  the  owner  or  possessor  of  property;  but  if  the  act  be  done  under  cir- 
eomstances  which  bespeak  a  mind  prompt  and  disposed  to  the  commission  of 
mischief,  or  wantonly  and  recklessly,  it  is  sufficient:  Motely  v.  State^  28  Ga. 

19a 

The  English  cases  upon  this  subject  are  collected  and  commented  upon  in 
2  East  P.  G.  1072;  ei  teq.  As  has  been  stated,  the  prevailing  doctrine  upon 
this  question  was,  that  the  malice  must  have  been  directed  against  the  owner, 
and  not  against  the  property  itself,  in  order  to  bring  the  offender  within  the 
law.  In  all  the  cases  there  cited  of  malicious  injury  to  ft.wimalR^  there  was 
poaoonable  evidence  appearing  upon  the  &ce  of  the  transaction  itself,  to  jus- 
tify the  conclusion  that  the  malice  was  against  the  particular  animal  and  not 
any  personal  malioe  against  the  owner.  And  it  does  not  seem  at  any  time 
to  have  been  required,  that  there  should  have  been  express  evidence  of 
malioe  previously  existing  in  the  mind  of  the  accused  against  the  owner,  in 
order  to  bring  the  case  within  the  law:  but  the  act,  if  done  willfully,  and  un- 
der eizonmstanoea  indicating  a  brutal  and  malignant  instinct,  it  seems  a  ques- 
tion solely  for  the  jury  in  consideration  of  all  the  facts  presented,  to  attribute 
the  real  motive.  In  the  case  of  Rogers,  referred  to  by  Mr.  East,  although  the 
question  was  not  directly  presented,  it  was  the  unanimous  opinion  of  all  the 
judges,  that  it  was  not  necessary  in  cases  of  this  character,  that  there  should 
be  evidence  directly  showing  the  existence  of  a  previous  feeling  of  malioe  and 
ill-will  toward  the  owner.  It  will  be  seen  from  the  cases  cited,  that  while 
the  doctrines  announced  upon  this  question,  in  different  jurisdictions,  are  not 
entirely  uniform  in  regard  to  the  extent  and  effect  to  be  accorded  to  this  rule, 
yet  they  are  in  hannony,  generally,  upon  the  common  principle,  that  malioe 
la  an  essential  element  of  the  crime,  and  that  the  malice  required  must  be 
toward  the  owner  or  possessor  of  the  property  injured.  It  may  therefore  be 
concluded  as  the  result  of  this  review,  that  while  malioe  is  cssentisl  and  must 
be  shown  to  exist  against  some  one  having  an  interest  in  the  property  in- 
jured, yet  it  Is  sufficient  If  the  act  be  charged  generally  as  having  been  mali- 
ekmsly  and  misohievonsly  committed,  and  the  fact  of  the  existence  of  the 
■mlice  demanded  by  the  law,  may  be  inferred  from  all  the  droumstances  at- 
tending the  commission  of  the  aot. 

BviDBMcn  or  JusnnoATioif  upon  ▲  Gbabos  or  Maugious  Mnomxr  is,  as 
n  aatoral  result  of  the  rule  requiring  the  existence  off  mallow  a  snffloient  d^ 
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f eoae  ttpon  the  trial*  as  tfliwting  to  disprove  the  criiiiiiial  mteol   It  is  pnpw » 

therefore,  for  the  accused  to  show,  that  at  the  time  of  the  comrnissifln  of  the 
act,  he  stood  in  fear  and  apprehension  of  impending  iigiiry  to  his  ovn  prop- 
erty, and  that  the  act  chai^ged  was  reasonably  necessary  to  preveot  or  avert 
each  injury.  Upon  the  charge  of  malicionaly  killing  an  AniimJ^  the  defeod- 
ant  may  introdnoe  evidence  showing  that  the  killing  was  done  to  protect 
his  crop,  and  it  is  error  to  refuse  to  allow  him  to  prove  that  the  animal  had  a 
habitaal  proclivity  for  the  oommission  of  mischief,  and  was  with  difficaltj 
restrained  from  it:  WrightY.  SttUe^30GtL325;SlaUy.Waier9,6JaaeM'L.2it, 
So,  upon  an  indictment  for  malicious  trespass,  it  is  a  good  defense  that  the 
act  was  done  under  legsl  advice,  and  in  consequence  of  a  claim  of  anthocity 
and  right:  Lotmi  v.  JState,  62  Ind.  437;  Dawson  v.  State,  52  Id.  478;  Palmer 
V.  State,  45  Id.  388;  StaUy,  Flynn,  28  Iowa,  26;  Qqforth  v.  SUUe,  8  Humph. 
37;  SaUler  v.  People,  59  IlL  68.  It  is  not  material  upon  the  trial  of  a  chaige 
for  malicious  destruction  of  property  of  which  the  defendant  had  possession, 
but  which  belonged  to  another,  whether  the  possession  of  the  defendant  was 
rightful  or  otherwise:  StaU  v.  Pike,  33  Me.  361.  On  the  trial  of  an  indict- 
ment for  maliciously  killing  an  animaX  Any  evidence  on  the  part  of  the  ao> 
oused  tending  to  show  the  animus  and  intention  of  the  act,  is  competent  to 
establish  his  innocence,  although  it  embraced  facts  subsequent  to  thekiliii^ 
Staie  V.  Oraham,  46  Mo.  490.  The  contrary  doctrine  is  declared  in  Illinois, 
where  it  has  been  held  that  a  conviction  may  be  had  for  wounding  an  animsl 
trespassing  in  a  field,  under  a  statute  providing  for  the  crime  of  willfully  oi 
maliciously  wounding  animals,  and  it  is  no  defense  to  show  that  at  the  time 
the  animal  was  doing  damage:  Stuq>  v.  People,  19  lU.  80.  This  decision  does 
not  necessarily  vary  or  restrict  the  rule  so  far  as  the  question  of  malice  is 
concerned,  as  the  statute  in  that  state  makes  not  only  malicions,  but  willfnl 
injury,  indictable. 

IxDiCTM  ENT  TOR  MALidOUR  Meschisf  ususUy  alleges  malice,  describes  the 
property,  states  who  is  the  owner,  and  with  the  certainty  and  fnedsion  of  all 
indictments,  for  whatever  offense,  sets  out  the  particular  acts  which  consti- 
tuted the  offense  in  the  individual  instance:  Bish.  Grim.  Proc.,  sec.  839l  It  is 
not  essential  that  the  value  of  the  property  should  be  stated  in  the  indict- 
ment, except  in  those  instances  in  which  the  value  of  the  property  destroyed 
determines,  or  in  some  manner  affects  the  punishment,  in  which  case  it  slioiild 
be  set  out:  Caidwell  v.  State,  49  Ala.  34;  StaUY,  Heath,  41  Tex.  426;  Nkkoi- 
eon  V.  State,  3  Tex.  Ct.  App.  31.  If  the  property  destroyed  belongs  to  a  num- 
ber of  persons  organized  into  an  associationunder  a  company  name,  but  unin- 
corporated, the  indictment  should  state  the  names  of  the  persons  composiBg 
it  individually:  Staaden  v.  People,  82  HL  432.  The  character  and  natore  of 
the  injury  should  be  set  forth  with  sufficient  minuteness  of  detail  as  willac- 
curatcdy  describe  and  sufficiently  identify  the  transaction:  NieJkoloim  v.  Stale, 
mpra;  Bish.  Grim.  Proc  841.  As  to  the  allegation  of  malice,  it  seems  only 
to  be  required  that  the  offense  should  be  alleged  genenlly  as  having  been 
maliciously  oominitted,  and  this  m»y  assist  in  describing  midioe  towsrds  the 
owner.  But  such  allegations  in  an  indictment  will  naturally  depend  iqpoD 
and  follow  the  atatute  under  which  it  is  drawn.  It  was  held  in  one  case 
that  the  averment  made  generally  that  the  offense  was  malicioosly,  wiUfoIlyt 
and  feloniously  committed  was  insnfiioient  without  charging  that  it  was  dons 
.  mischievously  or  with  malice  towaxd  the  owner:  State  v.  Jaebmm,  12  Ired. 
329.  See  on  this  subject  Bish.  Grim.  Proc  842;  2  Gbit.  Grim.  L.  23;  Wfasit 
Grim.  L.,  8th  ed.  1079. 

Injobt  on  I>AiiAos  m  an  KsBBrnAL  SumsM*  ov  Mauoioos 


Dec.  1838.]  Lynch  v.  Allen.  671 

And  Miy  nuJicKNifl  mat,  bowever  wanton  or  dangerous,  which  doM  not  result 
in  any  destmctioii  or  even  injury  to  property,  does  not  amount  to  malicious 
iiiiBchief :  WaU  v.  (Treea,  5  Park.  Grim.  185.  At  common  law,  it  has  been 
held  an  indictment  for  malicious  nuschief  for  injury  to  animals  can  only  be 
maintained  where  the  act  of  injury  amounted  to  a  killing,  and  therefore 
merely  maiming  or  wounding  an  auimal  was  not  an  offense:  State  v.  Manuel,  72 
N.  C.  201.  Cutting  off  the  mane  and  tail  of  a  horse  is  a  malicious  injury  suf- 
ficiont  to  sustain  a  oooviction  under  an  indictment  charging  that  offense: 
OvUmU  v.  Siaie,  10  Ohio  St  573. 

Tbial  of  Imdiotmsnt  vob  Malioious  Misohisf  does  not  involve  title  to 
IMfoperty  or  of  right  of  poeaeesLon,  and  can  not  be  made  to  determine  these 
questions:  Jenkm»  v.  State^  7  Tex.  Ct.  App.  146;  a  justice  of  the  peace,  there- 
fore, having  jurisdiction  to  try  this  offense,  may  hear  and  determine  a  chance 
for  malioious  mischief  to  real  property,  although  the  defendant  claims  an 
adverse  title  to  the  lands  upon  which  the  injury  was  inflicted:  8kUe  v.  Biaing, 
10  Nev.  97. 

The  principal  case  is  cited  in  State  v.  ffelmes,  5  Lred.  364,  as  authority  for 
the  rule  that  an  indictment  for  malicious  mischief  may  be  maintained  at  com- 
mon law;  and  referred  to  also  in  State  v.  Jaickeon,  12  Id.  829,  as  a  precedent 
eetablishing  the  doctrine  that  the  crime  of  malicious  misohief  oonsists  in  the 
iestmotion  of  property  from  malice  toward  the  owner. 


Lynch  v.  Allen. 

[A  DsTSBSUx  AXD  Batxix'8  Law,  as.] 

DsBGBXPTiOH  CovTAiNBD  IN  ▲  DsKD  calling  f Or  a  marked  line  along  a  river 
is  oonstmed  to  have  relation  to  the  natural  object  which  is  the  more  im- 
portant deaoription,  and  the  course  of  the  stream  will  control  the 
mailed  line,  the  fonner  being  in  law  the  true  boundary. 

Dbkd  DncRiiuKo  ▲  BouiTDABT  AB  FOLLOWING  THS  Coimss  OF  ▲  BiVKB,  pre- 
serves the  boundary  as  it  waa  at  the  time  of  the  execution  of  the  deed, 
and  18  not  changed  by  excessive  floods  causing  such  stream  to  desert  its 
bed  and  producing  violent  and  visible  alterations  in  its  course. 

Ejbotment.  PLuntifrB  lessor  on  the  trial  produced  in  eyi- 
denoe  a  deed  for  a  tract  of  land,  the  soath  boundary  of  which 
was  described  as  following  the  course  of  a  riyer  along  a  marked 
line,  to  a  particular  point  upon  the  bank.  It  was  proved  that 
when  the  lessor  of  the  plaintiff  purchased  the  land  in  1820,  a 
line  was  run  and  marked  on  the  south  bank  of  the  riyer,  follow- 
ing its  course,  to  the  point  indicated  in  the  deed;  that  since  that 
time  the  rirer  had  encroached  on  the  north  bank  by  freshets,  and 
that  l^  the  accumulation  of  soil  deposited  during  those  freshets, 
the  south  bank  of  the  rirer  had  extended,  and  the  bed  of  the 
river  shifted  to  the  north.  It  was  also  proved  by  other  witnesses 
that  the  original  bed  of  the  river  existed  as  contended  for  by  the 
plaintiff  at  the  time  of  the  deed  to  his  lessor.  Defendant  was 
shown  to  be  in  possession  of  the  land  in  dispute,  and  also  showed 
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title  to  tha  land  on  the  south  side  of  theriyer  under  a  deed,  (he 
norih  boondaiy  of  which  was  described  as  following  the  plaint- 
itts  line  on  the  sonth  bank  of  the  river.  Defendant  ooniended 
that  he  had  a  right  to  go  to  the  south  bank  of  the  river  wheierer 
that  might  be.  The  court  charged  the  jury  that  if  thej  belieTed 
that  the  line  was  run  and  marked  in  1820  as  alleged,  and  that 
the  localiiy  of  said  line  was  as  contended  for  by  the  plaintiff,  and 
they  further  believed  the  defendant  to  be  in  possession  of  tho 
land  north  of  said  line,  the  plaintiff  was  entitled  to  recover. 
Verdict  and  judgment  for  plaintiff's  lessor.    Def aidant  appealed. 

Clingman,  for  the  defendant. 

Z).  R  Caldwdl,  for  the  plaintiff. 

Gastok,  J.  The  court  is  of  opinion  that  there  was  no  soch 
error  in  the  instruction  to  the  juiy  as  to  warrant  a  reversal  of 
this  judgment.  We  do  not  indeed  hold  that  as  the  deed  to  the 
lessor  of  the  plaintiff  called  for  a  marked  line,  that  this  line, 
wherever  established,  was  the  boundaiy  of  that  deed.  We 
agree  with  the  counsel  for  the  defendant  that  as  the  deed  con- 
tained a  double  description  "  along  the  river"  and  "  a  marked 
line,"  the  natural  object  was  the  more  important  description, 
controlled  the  marked  line,  and  was  in  law  the  true  boundary. 
But  it  does  not  follow  that  because  the  river  has  deserted  the 
bed  in  which  it  flowed  when  that  deed  was  executed,  that  the 
boundaiy  of  the  land  of  the  lessor  of  the  plaintiff  has  shifted 
with  it.  Admit  that  such  would  have  been  the  consequence  if 
the  river  had  receded  from  its  southern  bank  by  small  and  almost 
imperceptible  gradations,  a  point  upon  which  no  opinion  is  in- 
tended to  be  expressed  or  intimated,  this  consequence  does  not 
follow  from  changes  by  sudden  and  violent  floods.  Such  is 
stated  to  have  been  the  fact  in  this  case.  The  change  of  the 
bed  of  the  river  was  made  by  freshets,  which  we  must  undeistand 
to  be  excessive  floods  producing  violent  and  visible  changes;  and 
the  charge  of  the  judge  is  not  to  be  treated  as  an  abstract  prop- 
osition, but  as  a  practical  instruction  to  aid  the  juiy  in  apply- 
ing the  law  to  the  case  before  them. 

By  CouBT.    Judgment  a£Srmed. 


Natural  Objects  Pbevail  ovkr  Mabxxd  Lnm  aBtablJahing  linear  meas- 
nrements,  in  determining  the  tract  oontemplated  hy  the  deaeription  of  a  deed: 
Hurlqf  V.  Morgcai,  2S  Am.  Dec.  579;  and  note  thereto  in  which  the  casee 
upon  this  subject,  in  this  series,  are  collected.  See  also  tiie  note  to  Heaiom  ▼. 
Jlodgftt,  30  LI.  7di,  discussing  the  subject  at  length. 
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Lands  Bounded  bt  ▲  Lnvs  Following  a  Body  or  Water  extend  to  the 
margin  of  the  water  as  it  existed  when  the  conveyance  was  made:  Bradley  r. 
Bice,  29  Am.  Dec  501.  If  the  height  of  the  water  at  the  time  of  the  grant 
was  nndnly  increased  by  obetmctions  of  an  unnsnal  character,  the  deed  will 
include  the  land  to  the  margin  of  the  body  of  water,  as  it  ordinarily  existed 
wlien  such  obetmctions  were  removed:  HcUhome  v.  SihuoUt  28  Id.  167. 


Pabbott  v.  Habtsfield. 

[4  Devxbeux  A2CD  BATXX.a*i  Law,  110.] 

Plea  of  Justivication  to  an  Action  of  Trespass  for  killing  plaintiff's  dog^ 
is  sustained  by  proof  indicating  that  the  defendant  acted  under  a  i^eason 
able  apprehension  that  the  killing  was  necessary  to  prevent  the  destme 
tion  of  his  own  property. 

Evidence  in  Support  of  Plea  of  Justification  to  such  action,  need  not 
show  that  plaintiff  was  cognizant  of  the  mischievous  disposition  of  th» 
dog,  or  that  the  defendant  had  no  other  mode  of  protecting  the  propertjr 
menaced. 

Trespass  vi  et  armia,  for  killing  a  dog.  Pleas,  the  general 
issue  and  justification.  The  ownership  and  possession  of  tha 
plaintiff,  and  the  killing  by  defendant,  were  not  denied.  De- 
fendant, in  support  of  his  plea  of  justification,  proved  thai 
previous  to  the  killing,  but  on  the  same  day,  the  dog  had  entered 
the  pasture  of  defendant  and  killed  certain  sheep  belonging  to* 
him.  Subsequently  the  dog  returned,  and  was  shot  and  killed 
by  defendant  near  the  inclosure  in  which  the  sheep  were  pas- 
tured. The  court  instructed  the  jury,  that  the  defendant  waa 
justified  in  killing  the  dog,  if  the  evidence  satisfied  them  thaft 
the  dog  had  destroyed  the  sheep,  and  had  thereafter  returned^ 
and  was  on  the  premises  of  the  defendant  near  his  pasture,  un- 
der circumstances  calculated  to  produce  a  belief  in  an  ordinary 
man,  that  the  dog  was  lurking  about  the  inclosure  to  commence 
again  the  work  of  destruction,  and  was  killed  imder  a  reasonable 
apprehension  that  it  was  necessary  to  prevent  a  repetition  of  the 
mischief.  Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

c/l  H,  Bryan,  for  the  plaintiff. 

Badger  and  Devereiix,  for  the  defendant. 

Gaston,  J.  The  exception  taken  by  the  plaintiff  to  the  ii»* 
struction  of  the  judge,  is  not  in  our  opinion  well  founded.  Tb» 
law  authorizes  the  act  of  killing  a  dog  found  on  a  man's  prem<^ 
ises  in  the  act  of  attempting  to  destroy  his  sheep,  calves,  conie» 
in  a  warren,  deer  in  a  park,  or  other  reclaimed  ftT^imaln  used- for 
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human  food  and  unaUe  to  defend  tbemselTes:  Wadhurti  t. 
Damme,  Cro.  Jac.  45;  BarringUm  v.  Sumers,}  3  Lev.  28;  Leon- 
ard Y.  WUkins,  9  Johns.  233.  Nor  is  it  essential  to  the  defend- 
ant's justification  that  the  owner  of  the  dog  should  bo  cognizant 
of  his  bad  qualities,  or  that  there  was  no  other  mode  of  defend- 
ing the  things  assailed:  Com.  Dig.,  Pleader,  3  m,  33;  1  Sid.  336. 
The  law  is  different  where  the  dog  is  chasing  animalfl  /erce  naiur 
rcp,  such  as  hares  or  deer  in  a  wild  state,  or  combating  with 
another  dog.  In  these  cases  a  necessity  for  the  act  of  kiUing 
must  be  made  out,  or  the  killing  will  not  be  justified:  Wrighi  t. 
Bameooi,  1  Saund.  82;  Vere  y.  Lord  Cawdor y  11  East,  567.  The 
object  of  the  law  in  conferring  this  authority  is  not  to  punish 
past  wrongs,  but  to  prevent  wrongs  impending  or  menaced.  It 
may  therefore  be  exercised  before  the  injuiyis  begun,  if  in  tmtili 
it  be  imminent — ^f  or  otherwise  the  prerentiye  remedy  may  be  too 
late.  Thus  in  the  case  of  Wadhursi  v.  Damme,  the  plea  was  that 
the  dog  had  killed  conies  before,  and  the  defendant  finding  the 
dog  running  at  conies  (not  in  the  act  of  killing  them)  he  there 
killed  the  aedd  dog.  So  in  BarringUm  v.  Ihimer,  the  justifica- 
tion was  that  the  hounds  had  chased  a  deer  in  the  defendant's 
park  and  killed  her,  and  to  prevent  further  mischief  by  them  the 
defendant  took  and  HQed  them.  In  this  case  the  plaintiff's  dog 
had  actually  killed  several  of  the  defendant's  sheep  upon  his 
premises,  and  had  returned  apparently  for  the  purpose  of  repest- 
ing  the  injuiy.  It  hath  been  always  taken  for  the  law,  and  uni- 
irersal  usage  is  high  evidence  of  the  law,  that  a  sheep-stealing 
dog,  found  lurking  about,  or  roaming  over  a  man's  premises 
where  sheep  are  kept,  incurs  the  penalty  of  death. 
The  judgment  below  is  affirmed. 

By  OoDBT.    Judgment  affirmed. 


Plba  or  JuarmoATiON  to  an  Action  or  Tbbspass  for  kiUing  »  vidoni  aal- 
mal  H]<mf  "g  to  the  pUintiff,  does  not  generally  require  that  the  animal  de> 
fltroyed  should  have  been  engaged  at  the  immediate  moment  of  the  killiii^  io 
injuring  or  destroying  the  defendant's  property.  It  is  sufficient,  if  it  be 
proved  that  the  facts  under  which  the  killing  was  aooomplished  were  socfa  as 
to  justify  a  reasonable  apprehension  that  injury  or  damage  was  about  to  bo 
committed.  The  rule  as  here  declared  is  affirmed,  and  the  principal  case  cited 
in  its  support  in  Morse  v.  Nixon^  6  Jones,  293,  and  in  W^kana  v.  lAxfm,  65 
N.  C.  417.  It  seems,  however,  that  it  is  no  justification  to  show  that  the  ani- 
mal bad  at  different  times  committed  depredations  against  the  property  ol 
other  persons,  if  such  acts  did  not,  in  effect,  give  the  animal  the  cbaraetar  of 
ft  puUio  nuisance:  See  Dodmm  v.  Mock,  potL  
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Blaoewell  V.  Lane. 

[4  XtefBBUX  An>  Bastxa*!  Law,  113.] 

DnjyxET  Of  ▲  Bokd  kat  bk  Gomflstid  without  a2it  PabiiouiiAB  Fosh; 
and  the  intention  to  make  each  delivery  inferred  from  the  oondnot  or 
laogoage  of  the  party  at  the  time. 

BOBD    SlTBSCBIBKD    BT    WITNESS   WITHOUT    KirOWLEDOS  OB    OOBBEHT    OV 

Qbugob  ia  not  on  that  aocoont  rendered  void  in  law. 

DsBT.  Lane  and  Winningham  ezecated  a  bond  to  Blackwell 
to  secure  Winningham's  debt.  The  bond  was  brought  to  Leach, 
agent  of  the  plaintiff,  by  Winningham,  and  though  pieTiously 
signed  l^  the  latter  and  Lane,  was  blank  as  to  the  amount. 
Leach,  at  the  suggestion  of  Winningham,  filled  in  the  proper 
amount,  and  the  latter  then  acknowledged  it  to  be  his  bond, 
and  requested  Leach  to  attest  it  as  a  subscribing  witness. 
Leach,  observing  that  he  must  first  see  Lane,  stepped  into  the 
street  where  Lane  was  standing,  and  presenting  the  instrument, 
inquired,  ''Do  you  acknowledge  this  to  be  your  signature?" 
Lane,  without  haying  the  instrument  in  his  hand,  responded 
that  he  did,  and  inquired  the  amount,  upon  learning  which  he 
erpreBaei  surprise  that  it  was  so  much.  Leach  then  retired  to 
his  office  a  few  paces  distant,  and  wrote  his  name  upon  the  bond 
under  the  word  **  attest."  Leach,  upon  the  trial,  testified  that  he 
subscribed  the  bond  without  the  knowledge  or  consent  of  Lane, 
and  that  he  afterwards  handed  it  to  plaintiff.  Verdict  and  judg- 
ment for  the  plaintiff.    Defendant  appealed. 

MmdenhaU  and  WvnsUm,  for  the  defendant. 

No  appeazanoe  for  the  plaintiff. 

Dasikl,  J.  1.  The  defendant  moved  the  court  to  instruct  the 
jury  that  there  was  no  evidence  of  a  delivery  of  the  bond  de- 
clared on.  The  court  charged,  that  to  constitute  a  delivery,  it 
was  sufficient,  if  the  bond  being  present,  that  the  defendant 
made  use  of  words  showing  his  intention  that  the  obligee  should 
take  it  as  the  act  and  deed  of  the  obligor.  That  when  the  bond 
was  presented  to  Lane,  if  he  acknowledged  his  signature  with 
the  intent  that  Leach  (the  plaintiff's  agent)  should  retain  it  as 
the  defendant's  deed,  and  upon  being  told  the  amount  did  not 
object,  then  though  it  was  for  more  than  he  expected,  still,  ii 
retained  by  Leach  as  the  defendant's  act  and  deed,  the  jury 
should  find  there  was  a  delivery.  We  do  not  perceive  any  erroi 
in  this  part  of  the  charge.  No  particular  form  is  necessary  in 
the  ddivezyof  a  bond;  the  mere  throwing  it  on  the  table,  or  any 
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act  or  word  from  which  the  intention  of  the  obligor  to  pot  ^ 
bond  in  the  possession  of  the  obligee  may  be  inferred,  is  soffi* 
cient:  Co.  Lit.  36  a;  Hnrlestone  on  Bonds,  8. 

2.  The  defendant  contended,  that  the  act  of  Leach  in  patting 
his  name  to  the  paper  as  a  subscribing  witness,  vitiated  and 
rendered  the  bond  void  in  law — as  there  was  no  evidence  he  did 
BO  with  the  knowledge  or  consent  of  the  defendant.     On  this 
point  the  court  charged  the  juiy,  that  if  they  believed  the  name 
of  Leach  was  put  on  the  bond  as  a  subscribing  witness  under 
the  circumstances  stated  by  him,  it  did  not  vitiate  the  bond  and 
render  it  void  in  law.     We  think  in  principle  the  case  of  MsCrow 
V.  OerUry,  3  Camp.  232,  is  very  much  like  this.    Action  against 
the  maker  of  a  promissoiy  note,  which  purported  to  be  attested 
by  two  witnesses.     One  of  these  being  called  to  prove  it,  stated 
that  he  did  not  put  his  name  to  it  in  the  presence  of  the  defend- 
ant, nor  was  he  ever  called  upon  by  the  defendant  to  attest  it; 
but  he  saw  the  defendant  deliver  it  as  his  note  of  hand  to  the 
payee,  and  he  afterwards  put  his  name  to  it  without  the  defend- 
ant's knowledge.     Lord  EUenborough:  *'  I  can  not  receive  the 
evidence  of  this  person  as  of  an  attesting  witness  to  the  note. 
He  was  no  attesting  witness,  but  a  mere  volunteer.     If  the  otiiei 
person  whose  name  is  on  the  note  as  attesting  witness,  reaUy 
was  so,  it  can  only  be  proved  by  his  evidence.     It  appeared,, 
however,  that  this  person  had  not  put  his  name  to  it  exactly  un* 
der  the  same  circumstances  as  the  other,  and  the  defendant's 
acknowledgment  was  considered  sufficient  to  fix  him.     So  the 
plaintiff  had  a  verdict."    The  defendant  acknowledged  to  Leach 
(the  plaintiff's  agent)  that  it  was  his  bond.    Leach  was  a  com- 
petent witness  to  prove  that  fact.     The  name  of  this  witness 
having  been  placed  on  the  paper,  purporting  to  be  a  subscribing 
witness,  when  in  tact  he  did  not  put  it  there  at  the  requestor  in 
the  presence  of  the  defendant,  is  not  in  our  opinion  such  an 
addition  or  alteration  of  the  bond  as  will  vitiate  or  render  it 
void.     Lord  EUenborough,  in  the  case  quoted,  did  not  consider 
the  signature  of  the  names  of  the  two  persons  who  had  signed 
the  note  as  if  they  were  subscribing  witnesses,  such  an  alteration 
or  addition  as  to  destroy  the  instrument.    If  the  witness  had 
been  dead,  it  is  true,  proof  of  his  handwriting  under  sach  dr- 
eumstances  would  not  have  been  sufficient  evidence  to  let  the 
case  go  to  the  jury,  for  them  to  infer  the  due  execution  of  the 
bond;  other  evidenice  would  have  been  required^  as  proofs  of  the 
handwriting  of  the  obligor,  his  acknowledgment,  or  the  like: 
Boiloway  v.  Lawrence,  1  Hawks,  49.     In  the  case  of  ToBteri  v. 
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Hodsouy  2  Eng.  Com.  L.  91/  it  appears  that  the  attesting  witness 
to  a  bond,  wrote  the  attestation,  when  the  obligor  was  not  pres- 
ent, and  without  seeing  the  obligor  execute  it.  The  court,  not- 
ivithstanding,  permitted  other  evidence  to  be  given  of  the  execu- 
tion by  the  obligor,  and  the  obligor  had  a  verdict  and  judgment. 
TChis  is  a  strong  case  against  the  position  taken  by  the  defend- 
ant's counsel  that  the  bond  is  void.  The  judgment  must  be 
jftffirmed. 

By  CouBT.    Judgment  affirmed. 


This  case  ia  referred  to  in  8taU  ▼.  OherUa^  7  Ired.  209,  as  eetabliahing  the 
role  thttt  the  additioii  of  the  name  of  »  aahacrilniig  witneaa,  made  after  the 
■aigniiig  and  sealing  of  a  bond,  and  withoat  the  knowledge  or  consent  of  the 
-obligor,  IS  not  suoh  a  material  alteration  as  will  vitiate  the  instmment;  and 
ialaely  placing  the  name  of  a  person  to  a  bond  as  a  sabscribing  witness  is 
•not  forgery.    Cited  and  approved,  also,  in  Dunn  v.  CUmfrUs,  7  Jones,  58. 

Matkbial  Ai/ikbaziok  of  Wbitinos:  See  upon  this  subject  Newell  y. 
Mai(fierrjiy  2S  Am.  Dec  261,  and  cases  cited  in  the  note;  also,  note  to  Wood- 
worth  V.  BaaA  cfAmtsrica^  10  Id.  267,  where  this  topic  is  diacnssed  at  length. 

Dblivxkt  or  ▲  Dxed  hay  bb  Ihfkbbkd  from  grantor's  conduct  at  the 
time:  Oftew  v.  Clm^  21  Am.  Deo.  850,  and  note  thereto. 


DoDSON  V.  Mock. 

[4  Dsfsasui.  An>  BatilsIi  Law,  lift.] 

Ybounxabt  Valob  or  a  Doo  Nbed  not  be  Pbovbd  to  SusTAnr  Trbbpasi 
against  another  for  killing  him. 

JumnoATiOK  AS  A  Dbvbnsb  to  an  Action  tob  Kiluno  a  Doo  is  not  estab- 
lished by  evidence  showing  sooh  animal  to  have  been  merely  tronbleeome  al 
times,  unless  his  disposition  was  sach  as  to  render  him  a  nninnce  to  ths 
community. 

Tbsspass  can  not  bb  Sustained  to  Rbcoveb  Damages  bob  Con8eqi7ektial 
Injubibs;  it  is  necessary  to  the  maintenance  of  this  action  that  the  in- 
jury should  immediately  have  followed  the  act  complained  of. 

<U8B  n  THB  Pbofbb  Kbk bdt  where  thb  Injubt  is  CoNSBQtrENTiAL  and 
not  immediate,  and  ako  even  where  the  injury  is  immediate,  if  the  act 
eansing  it  be  alleged  as  a  consequence  of  negligence  or  inattention. 

TBESPASStn  et  armis.  Plaintiff  sued  to  recover  damages  for 
killing  his  dog.  The  value  of  the  dog,  it  was  stated  by  the 
•court  in  chazging  the  jury,  need  not  be  proved.  The  court 
further  charged  that  although  the  dog,  as  was  stated  by  the  wit- 
nesses^  had  at  one  time  stolen  an  egg  from  the  premises  of  one 
|)6r8on,  and  had  caught  a  sheep  upon  the  land  of  another,  and 
liad  barked  and  jumped  at  others  at  different  times,  yet  those 

1.  nUbot  T.  AMfon,  3  Xng.  Com.  L.  848;  S.  C,  7  Tftimt  961. 
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facts  dici  not  justify  the  daf endant  in  killing  him.  And  further, 
that  if  they  were  satisfied  from  the  evidence  that  the  defendant 
killed  the  plaintiff's  dog  by  throwing  poison  to  him,  or  patting 
it  down  where  he  knew  the  dog  wonld  pass  along  and  get  it^  tha 
plaintiff  was  entitled  to  recoyer  so  far  as  the  form  of  the  acti<^ 
was  concerned.  Verdict  and  judgment  for  plaintiff.  Defendant 
appealed. 

J,  T.  Morehead  and  Bcyden^  for  the  defendant. 
No  appearance  for  the  plaintiff. 

Qaston,  J.  We  are  of  opinion  that,  with  a  single  exception, 
all  the  objections  taken  to  the  charge  of  the  judge  most  be  over- 
ruled. It  was  not  necessary  for  the  maintenance  of  the  action 
that  the  plaintiff's  dog  should  be  shown  to  have  pecuniary  value. 
Dogsbelongto  that  class  of  domiciled  animals  which  the  law  rec- 
ognizes as  objects  of  properly,  and  whatever  it  recognizes  as 
property,  it  will  protect  from  invasion  by  a  civil  action  on  the 
part  of  the  owners.  It  is  not  denied  that  a  dog  may  be  of  such 
ferocious  disposition  or  predatory  habits  as  to  render  him  a 
nuisance  to  the  conununity,  and  such  a  dog,  if  permitted  to  go 
at  large,  may  be  destroyed  by  any  person.  But  it  would  be 
monstrous  to  requite  exemption  from  all  fault  as  a  condition  of 
existence.  That  the  plaintiff's  dog  on  one  occasion  stole  an 
egg,  and  afterwards  snapped  at  the  heel  of  the  man  who  had 
hotly  pursued  him  ftagrcmte  delict — ^that  on  another  occasion  he 
barked  at  the  doctor's  horse,  and  that  he  was  shrewdly  sus- 
pected in  early  life  to  have  worried  a  sheep — ^make  up  a  cata- 
logue of  offenses  not  very  numerous  nor  of  a  very  heinous  char- 
acter. If  sudi  deflections  as  these  from  strict  propriety  be  sniB- 
cient  to  give  a  dog  a  bad  name  and  kill  him,  the  entire  race  of 
these  faithful  and  useful  animals  might  be  rightfully  extirpated. 

In  that  part  of  the  charge  which  relates  to  the  form  of  the  ac- 
tion, we  do  not  entirely  concur  with  his  honor.  We  hold  with 
him,  that  if  the  poison  had  been  directly  administered  (and  tha 
throwing  it  down  to  the  dog  mixed  up  with  food  is  a  direct  ad- 
ministration of  the  poison),  either  by  the  defendant  or  by  any 
other  person  under  his  direction,  the  action  of  trespass  was  the 
proper  remedy.  But  we  do  not  assent  to  the  position,  that  *'  it 
it  were  put  by  the  defendant  in  a  place  where  he  knew  the  dog 
would  pass  and  get  at  it,"  and  the  dog  afterwards  passed  by  and 
swallowed  the  poison,  the  action  of  trespass  might  also  be 
maintained.  The  distinction  between  injuries  which  are  tha 
proper  subject  of  an  action  of  trespass  and  those  which  are  to 
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be  rodzessed  by  an  action  on  the  case,  between  injuries  immedi- 
ate, and  injuries  consequential,  is  sometimes  yery  subtle  and  at- 
tenuated. But  the  law  makes  the  distinction,  and  the  ministers 
of  the  law  must  follow  it  out.  Acts  which  are  of  themselves  in- 
vasions upon  the  person  or  property  (in  possession)  of  another, 
are  of  the  first  class,  or  immediate  injuries.  Acts  which  by  rea- 
son only  of  subsequent  occurrences,  occasion  an  injury  to  the 
person  or  property  of  another,  which  injuiy  was  either  foreseen 
or  ought  to  have  been  guarded  against,  are  the  subject  of  an  ac- 
tion by  the  pariy  grieved,  because  of  this  consequent  injury,  and 
come  imder  the  second  class.  One  of  the  most  apt  as  well  as 
ordinary  illustrations  of  the  legal  distinction  is  thus  stated.  If 
A.  throw  a  log  in  the  highway  and  it  hits  B.,  he  may  maintain 
trespass;  but  if  B.  come  along  afterwards  and  fall  over  it,  and 
thereby  receive  an  injury,  the  remedy  is  case.  Nor  in  the  in- 
stance last  put  will  it  make  any  difference  whether  at  the  time 
the  log  was  throw%  it  was  or  was  not  known  that  B.  was  shortly 
thereafter  to  pass  along  and  in  all  probability  would  stumble 
over  it.  There  are  indeed  some  instances  where  although  the 
injury  be  immediate,  it  may  be  alleged  as  a  consequence  of  neg- 
ligence or  inattention,  and  the  action  on  the  case  be  maintained. 
But  we  know  of  none  where  the  injury  is  entirely  an  indirect 
consequence  of  a  previous  act,  in  which  it  may  be  complained  of 
as  a  trespass  with  force  and  arms. 

For  this  error  we  feel  ourselves  obliged  to  reverse  the  jndg* 
ment  rendered  below  and  order  a  vemre  de  novo. 

By  Court.    Judgment  reversed. 


This  case  it  cited  in  ^aJU  v.  Laiham^  13  Ired.  83,  to  the  poliit,  that  thongb 
it  ooaunon  law,  a  dog  wu  a  speoies  of  property  which  had  no  recognized 
Talne,  and  was  not  a  sabject  of  laroeDj,  yet  it  is  property,  for  an  injury  to 
which  an  action  wonld  lie,  and  therefore  an  indictment  for  malioioas  mis* 
chief  for  killing  a  dog  may  be  sustained;  also  in  SiaU  v.  Boon,  4  Jones,  468, 
to  the  point,  that  whatever  the  law  recognizes  as  property  is  presumed  to  bo 
of  some  valne.  In  Mormt  t.  Nixon,  6  Jones,  294,  the  dictum  of  the  prin- 
cipal case  is  disapproved,  as  erroneously  assuming  that  any  person  other  than 
the  one  specially  incommoded  or  aggrieved,  may  abate  a  common  nuisance; 
its  authority,  however,  upon  the  express  points  decided  is  not  questioned. 

Vicious  Akdcai.  mat  bb  Killed  mr  Amr  One,  as  a  Kuisancs,  when  the 
animal  is  generally  known  to  be  ferodons,  savage,  and  dangerous  to  the  per- 
sons or  property  of  others i  HmcJdeif  ^'  B^mmerton,  15  Am.  Dec.  383. 

Tbesfass  Vi  XT  Abmis  will  Lie  for  injuries  resulting  from  negligence  if 
the  omission  complained  of  was  the  immediate  and  direct  cause  of  the  injurys 
V.  Hkheg,  9  Am.  Dec  210;  CMUe  v.  8wan,  10  Id.  234. 
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Fabley  v.  Lea. 

[4  Dbtbucux  AMD  BATn.B'1  Law.  169.] 
JUDOMIKT  or  ▲  OoXTKt  OF  ReOORD  IS  OONSIDE&ED  TO  HATE  BKBK  RsnilBD 

oothefintdayof  tlie  term  by  relation,  irrespeciiTe  of  the  day  upon  vfaiek 
it  may,  in  fact,  luiTe  been  rendered. 
IfTDGMSKT  BT  CoKFBSSiON  IS  Vaud  withoot  preYiooB  prooesBy  and  is  jn- 
earned  to  have  been  entered  on  the  first  day  of  the  term,  although  tfai 
writ  on  which  each  judgment  was  confessed  was  not  issued  nntil  after- 
wards. 

JUDQMBNT  KSED  NOT  BS  PROYKD  TO  JusnTT  ▲  SaLB  ITNDBR  EZBOimOH  Janwd 

open  soch  jndgment,  bat  in  an  action  against  an  officer  it  is  soffideol 
for  him  to  show  that  in  making  the  sale  he  acted  under  the  anthority  of 
the  writ,  in  obedience  to  the  mandate  of  the  court. 

Fieri  Facias  Takbs  Effktt  from  thk  First  Day  op  thx  Tsrm  at  which  it 
was  issned,  and,  in  the  absence  of  statutory  regulations,  will  enable  the 
sheriff  to  seize  the  goods  of  a  defendant  even  in  the  hands  of  a  Umafidi 
holder,  who  has  purchased  since  the  writ  took  effects 

Fixri  Facias  is  Entitled  to  Priorttt  over  a  Convktangb  made  on  tlis 
seoond  day  of  the  term  at  which  the  writ  was  issned,  notwithstanding 
judgment  in  the  action  was  not,  in  foct,  confessecf,  until  after  such  ooo- 
▼eyance  had  been  made  and  roistered. 

Tboveb.  Plaintiff  saed  defendant,  as  sheiiffy  for  seUing  cer- 
tain property.  Case  was  submitted  upon  an  agreed  statement 
as  follows :  Plaintiff  held  a  deed  of  trust  to  the  property  executed 
to  him  by  Crocket,  dated  May  9,  1833,  and  registered  on  the 
same  day.  The  defendant,  it  was  admitted,  had  sold  the  prop- 
erty mentioned,  as  sheriff  of  the  county,  at  the  instance  of  two 
of  Crocket's  creditors,  under  executions  tested  the  Monday  of 
the  said  term  of  said  court,  being  the  eighth  day  of  May,  1833. 
These  executions  were  issued  on  judgments  confessed  by  Crocket 
on  the  twelfth  of  May,  1833.  The  writs  in  the  actions  in  which 
tile  above  judgments  were  confessed,  were  issued  upon  the 
eleyenth  and  twelfth  of  May,  1833,  respectiTel^.  The  court 
being  of  opinion  that  plaintiff  was  entitled  to  iecoY«r,  judgment 
was  rendered  accordingly.     Defendant  appealed. 

IF.  A.  Ordham^  for  the  defendant. 

Winston^  tot  the  plaintiff. 

Gaston,  J.  No  position  can  be  more  firmly  established  than 
that  the  judgments  of  a  court  of  record,  on  whateyer  day  of  the 
term  they  may  in  fact  be  rendered,  in  law  relate  to,  andare  con- 
sidered as  judgments  of  the  first  day  of  the  term.  This  is  ad- 
mitted by  the  plaintiff's  counsel  to  be  the  general  doctrine,  but 
its  application  to  the  judgment  in  the  case  before  us  is  denied, 
because  the  writ  on  which  the  defendant  therein  acknowledged 
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fiervice  is  noted  by  the  derk  to  have  beenissaed  on  a  day  subse- 
quent to  the  first  day  of  the  tenn,  and  therefote  it  is  inferred 
that  the  judgment  could  not  have  been  in  fact  rendered  on  the 
first  day  of  the  term.  It  may  well  be  questioned  whether  this 
be  a  necessary  inference,  for  a  judgment  by  confession  is  valid 
without  any  previous  process.  But  admit  the  inference  to  be 
irresistible,  the  fact  so  inferred  is  wholly  immaterial.  In  the 
language  of  the  court,  in  the  case  of  Johnson  v.  Smith,  2  Burr. 
967,  *'  the  reason  why  nobody  shall  be  permitted  to  aver  that  a 
judgment  was  signed  after  the  first  day  of  the  term,  or  that  a 
jieri  facias  was  taken  out  in  the  vacation,  is  because  the  fact  is 
not  relevant;  the  legal  consequences  do  not  depend  on  the  truth 
of  the  fact  on  what  day  the  judgment  was  completed  or  the  writ 
actually  taken  out;  but  upon  the  rule  of  law  that  they  shaU  be 
deemed  complete  and  bind  to  all  intents  and  purposes  by  relation. " 
That  a  judgment  rendered  in  fact  on  a  late  day  of  the  term  is  as 
operative  as  though  it  were  rendered  on  the  first  day  thereof 
seems  incontestable.  Where  a  testator  died  in  term  time  before 
a  judgment  was  signed,  it  was  held  that  it  might  be  signed  after, 
and  execution  taken  out  against  his  goods  in  the  hands  of  his 
executor  tested  the  first  day  of  the  term,  for  they  relate  to,  and 
are  considered  as  a  judgment  and  execution  of  the  first  day  of 
the  term,  at  which  day  the  testator  was  alive:  Bragner  v.  Lang- 
meady  7  T.  B.  20;  See  also  Ihnn  v.  Aihinson  WiUis,  427;  Wag- 
home  V.  Langmead,  1  Bos.  &  Pul.  571.  So  where  a  testator  gave 
a  waziant  of  attorney  to  confess  a  judgment,  and  died  within  a 
year  afterwards,  so  that  a  judgment  might  be  entered  up  without 
leave  of  the  court,  it  was  held  that  a  judgment  entered  up  after 
his  death  related  to  the  first  day  of  the  term  of  which  it  was  en- 
tered, when  he  was  living,  and  that  an  execution  tested  of  that 
day  might  be  levied  on  his  goods  in  the  hands  of  his  executor: 
Odes  V.  Woodward,  2  Ld.  Baym.  766,  849;  1  Salk.  87.  See  also 
Robinson  v.  Ihnge,  3  P.  Wms.  397.  This  legal  relation  of  the 
judgment  to  the  first  day  of  the  judicial  term  is  as  perfect  as  was 
at  common  law  the  relation  of  an  act  of  parliament  to  the  first 
day  of  the  legislative  session.  No  matter  on  what  day  of  the 
session  the  statute  was  enacted,  unless  a  certain  time  were 
therein  appointed  when  the  same  shoxdd  first  take  effect,  it  had 
relation  to  the  first  day  of  the  parliament,  and  from  that  day  was 
accounted  in  law  a  perfect  act:  Partridge  v.  Strange  and  Croker, 
1  Plow.  79;  Attorney-general  v.  Panter,  6  Bro.  P.  C.  533;' 
L^Uess  V.  Holmes,  4  T.  B.  660.     The  inconveniences  found  to  re- 

1.  G  Bio.  p.  O.  480. 
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salt  from  the  law  of  relation  as  applied  to  statates,  have  been 
remedied  both  in  England  and  in  this  country  bj  positiTe  legis- 
lation. The  law  of  relation  applicable  to  judgments  has  been  in 
part  changed  in  that  country  by  the  statute  of  29  Chas.  IE.;  bat 
in  this  state  it  remains  as  it  was  at  common  law. 

But  the  controTersy  in  this  case  does  not  depend  upon  the 
relation  of  the  judgment.  The  defendant  is  protected  by  the 
writ  of  fieri  facias,  and  he  is  not  bound  to  show  any  judgment: 
Cote8  v.  MiicheUy  3  Ley.  20.  It  is  sufficient  for  his  defense  that 
he  has  acted  in  obedience  to  a  mandate  proceeding  from  a  conrt 
of  competent  authority.  The  fieri  facias  was  tested  of  the  first 
day  of  the  term^  and  it  is  not  to  be  questioned  but  that,  at 
common  law,  the  goods  of  a  defendant  are  boimd  from  the  teste 
of  a  fieri  facias,  and  may  by  yiitne  thereof  be  taken  in  executicm 
by  the  sheriff  in  the  hands  of  a  person  who  had  bona  fide  pin> 
chased  them  since  the  teste  of  the  writ.  In  England  the  statute 
of  29  Chas.  11.  has  provided  that,  against  purchasers,  no  writ  of 
execution  shall  bind  the  goods  but  from  the  time  such  writ  ivas 
deliyered  to  the  sheriff.  We,  however,  have  no  such  statute  here, 
and  therefore  with  us  the  writ  binds  against  all  persons  from  the 
teste,  as  it  yet  does  in  England  where  purchasers  are  not  con- 
cerned. 

The  counsel  for  the  plaintiff  has  objected  that  it  does  not  ap- 
pear that  the  fieri  facias  was  returned  by  the  sheriff.  What- 
ever weight  the  objection  might  have,  if  it  appeared  that  the  writ 
had  not  been  returned,  the  court  is  of  opinion  that  this  case  is 
not  open  to  the  objection.  It  is  manifest  that  the  sole  question 
presented  for  decision  upon  the  facts  agreed  is,  whether  the 
fieri  facias  or  the  conveyance  to  the  trustee  be  entitled  to  prior- 
ity. The  proceedings  of  the  sheriff  upon  the  writ — ^if  in  lair 
such  writ  was  entitled  to  the  priority — must  be  understood  to 
have  been  rightfully  and  regularly  done. 

This  court  being  of  opinion  that  the  execution  did  bind  from 
its  teste,  and  that  teste  being  prior  to  the  registration  of  the 
deed,  it  follows  that  the  judgment  below  must  be  reversed  and 
judgment  upon  the  case  agreed  be  rendered  for  the  defendant. 

By  CouBT.    Judgment  reversed. 

Referred  to  in  Ihual  v.  Trice,  8  Jonee,  494,  as  authority  for  the  princtplt 
that  all  acts  of  a  court  of  record  are,  by  the  doctrine  of  relation,  considered 
AS  having  been  done  on  the  first  day  of  the  term,  and  an  order  of  court  deny- 
ing a  motion  for  continuance  is  not  affected  by  a  statute  passed  between  tb» 
time  of  the  first  day  of  the  term  and  the  entry  of  the  order,  the  provisioai 
of  which  were  intended  to  withdraw  such  motions  from  the  ordinsry  diacro* 
tion  of  the  court.     Cited  also  in  //arJhtff  v.  Spmey,  8  Ired  03,  to  the  potnl 
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that  a  Jieri  /aciaa  takes  effect  as  a  Ilea  from  the  day  it  is  tested,  and  binds 
the  property  of  the  debtor  so  as  to  avoid  any  alienation  by  him,  made  after- 
wards, and  that  the  lien  thns  created  is  continued  and  preserved  by  alias 
writs  issaed  r^^larly  from  time  to  time  after  the  originaL  In  Rutherford  v. 
Raybum^  10  Ired.  144,  the  principal  case  is  cited  and  affirmed  upon  the  prin- 
ciple that  a  sale  under  execution  is  protected  by  the  writ  itself,  and  in  an 
action  between  the  defendant  in  execution  and  the  sheriff  or  purchaser  at 
4)6  sale,  no  judgment  need  be  shown.  Affirmed  also  in  SymoM  v.  Northern, 
I  Jones*  L.  241,  upon  the  point  that  a  judgment  by  confession  is  valid  and 
effectual  without  any  previous  process  against  the  defendant  in  the  action. 
And  in  FhUey  and  Lea  v.  Smith,  which  was  an  action  of  ejectment  brought 
by  the  purchaser  at  the  sale  out  of  which  the  principal  case  arose,  against  the 
defendant,  who  claimed  titie  to  the  same  jwenuses  under  a  conveyance  by  the 
trustee  in  that  case,,  the  court  approved  their  former  deddon,  and  affirmed  a 
judgment  for  the  plaintiff  in  the  action,  although  it  appeared  that  the  lesson 
of  plaintiff  procured  the  judgments  by  confession  mentioned  in  the  principal 
ease,  with  a  full  knofdedge  of  the  existence  of  the  conveyance  in  trust. 

LnN  OF  AH  ExxcnnoK  Taxes  Evfect  from  the  date  of  its  teste,  so  as  to 
avoid  a  transfer  of  the  defendant's  property  made  subsequentiy:  Hickman  v. 
CaUtwtU,  27  Am.  Dec  274  and  note,  in  which  the  decisions  in  this  series  upon 
thia  principle  are  collected.    See  also  BcMle  v.  Behring,  Id.  526. 

Upoir  THB  Point  whxthxr  a  Wbit  of  Execution  is  Evidbnoe  in  Jnsn- 
FICATIOK  of  a  sale  under  it,  without  proof  of  the  judgment  upon  which  it  was 
fasaed,  see  CarUUm  v.  King,  23  Am.  Dec.  295  and  note;  MeOuire  v.  Kouns, 
18  Id.  187;  DtrfowTY.  Oan^fraa^  13  Id.  365  and  note. 

Ijxn  of  a  Judgment  does  not  Relate  Baox  to  the  beginning  of  the  teim 
to  as  to  cfaacge  the  real  estate  of  the  judgment  debtor  prior  to  its  rendition: 
Pope  V.  Braddcnf  20  Am.  Deo.  49.  As  to  time  when  lien  of  judgment  be- 
ooom  eSeetive,  tee  Ooomb§  v.  Jcrdan,  22  Id.  236  and  note;  also  Matter  ^ 
ffotpv*  19  Id.  80S. 


Metis  v.  Bright. 

(4  Psfaasux  amd  B4TXiJi's  Law,  178.] 

Juancn'to  Exbootiov  is  Bendebsd  Effectual  bt  Levy  and  binds  penoaal 

pwipet'ty  only  from  and  after  the  time  when  the  levy  is  completed. 
Deed  Filed   fob  Bboisiration  Taxes  Precedence  oyer  Levy  made 

under  execution  iasned  on  the  same  day  when  the  facts  show  the  ezeea* 

eotion  to  have  been  issued  after  the  deed  was  filed. 
Law  T^F»AttT>a  FBAonoNS  of  a  Day,  when  Time  is  Material,  and  will 

take  notice  of  the  hour  of  the  day  at  which  an  act  was  aooompUshed. 

^ME  OF  DeUVXEY  of  DeED  FOR  REGISTRATION  MAY  SB  PROVED  BY  PaROL 

when  the  register  has  neglected  to  note  the  exact  time  at  which  sueh 
delivery  was  made. 

QniBioN  OF  Bboister  to  Kote  the  Time  of  Delivery  of  Deed  fob 
Bboistbation  does  not  invalidate  the  registration,  although  the  law  re- 
quires the  register  to  make  an  indorsement  thereof  on  the  deed. 

Bboistbation  of  a  Deed  is  Deemed  to  be  Complete  from  the  time 
it  was  commenced,  and  is  effective,  operative,  and  conclusive  from  thai 
moment. 
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TBBSPAfls  vi  ei  armis,  Stephens  being  indebted,  conv^ 
certain  property  hy  a  deed  of  tmst  to  Metts,  the  plamtiff,  as 
trustee,  to  secure  ihe  payment  of  the  debt.  Stephens  retuned 
possession  of  the  property.  The  deed  above  mentioned  was 
dated  October  11, 1837,  and  on  the  same  day  at  seren  o'dodc 
F.  M.  was  deposited  in  the  register's  office  for  rBgistration.  No 
memorandmn  was  made  on  the  deed  by  the  register,  of  the  hom 
of  its  deliveiy  to  him.  He  immediately,  however,  commenoed 
to  enroll  it  and  continued  until  it  was  completed,  when  it  ma 
by  him  indorsed:  '*  Enrolled  in  the  register's  office,  October  11, 
1837."  A.t  nine  o'clock  p.  m.  of  the  same  day  a  judgment  was 
rendered  against  Stephens  and  an  execution  immediately  issued 
thereon  by  a  justice  of  the  peace,  and,  by  the  direction  of  the  per- 
son who  had  obtained  the  judgment,  the  defendant  Bright  levied 
upon  and  seized  the  property  mentioned  in  the  deed  of  trust  to 
plaintLQT  above  referred  to.  For  this  levy  and  seizure,  the 
plaintiff,  as  trustee,  brought  this  action.  Judgment  for  ^ainV 
iff.    Defendant  appealed. 

J.  H.  Bryony  for  the  defendant. 

No  appearance  for  the  plaintiff. 

Dabiel,  J.  Justices'  executions  bind  personal  property  only 
from  the  levy:  IB.  S.,  c.  45,  sec.  16.^^  Mortgages  and  deeds  in 
trust  are  good  against  creditors  and  purchasers  only  from  thd 
date  of  the  registration:  Id.,  c.  37,  sec.  24.  In  this  case, 
the  registration  of  the  deed  from  Stephens,  under  v^ch  the 
plaintiff  claims,  and  the  constable's  levy  under  the  justice's  exe- 
cution against  the  said  Stephens,  under  which  the  defendant 
claims,  were  made  on  the  same  day,  to  wit,  the  eleventh  of  Oc- 
tober, 1837.  The  deed  in  trust  had  been  proved,  and  was  do- 
^vered  to  the  register  at  seven  o'clock  p.  m.  on  that  day,  and  hs 
immediately  commenced  r^fistering  it,  and  continued  until  the 
same  was  completed.  The  indorsation  on  it  simply  is  * '  Enrolled 
in  the  register's  office  the  eleventh  of  October,  1837."  The  de- 
fendant's judgments  were  obtained  at  nine  o'clock  p.  m.  the  earns 
iday — executions  were  immediately  issued,  and  the  constable 
levied,  on  the  same  day,  on  the  property  contained  in  the  plaint- 
iff's deed  in  trust.  The  judge  said  that  the  law  does  not  regard 
the  fractions  of  adayunless  time  be  material,  but  that  it  wiU  take 
notice  of  a  prior  and  a  posterior  when  it  is  necessary  for  the  ends 
of  justice.  This  opinion  was  correct.  It  is  a  maxim,  that  ia 
law  there  is  t.d  fraction  of  a  day:  Co.  lit  135, 136;  9  East,  154;' 
11  Id.  496 ;*4  T.  R.  660,"  Tet  thaidoctrine  no  longer  prevaJtowJifln 

1.  FiM  T.  /SMMf .  t.  1>M  ▼.  Ommtotr,  a.  LtUtm  t.  BUmn. 
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it  beoomes  essential  for  the  puiposes  of  justice  to  ascertain  the  ex- 
act hour  or  minute:  9  East,  154;  8  Co.  1;'  3  Burr.  1434;'  2  Barn.  & 
Aid.  586,-*  8  Chit.  Pr.  118.  The  legidature  directs  (1  B.  S.,  c. 
87,  sec.  26)  that  the  r^fister  shall  indorse  on  each  deed  of  trust 
or  mortgage,  the  day  on  which  it  is  deUvered  to  him  for  registra- 
tion, and  such  indorsement  shall  be  entered  on  the  register's 
books,  and  form  a  part  of  the  registration;  and  he  shall  immedi- 
ately thereafter  register  such  deeds  in  the  order  of  time  they  are 
deliyered  to  him.  The  direction  contained  in  this  section  of  the 
act,  -was  intended  to  preserve  the  best  evidence  of  the  fact  of 
priority  in  delivery  and  registration  of  deeds  of  trust  and  mort- 
gages. The  register  is  subject  to  an  action  and  an  indictment  if 
he  omit  this  duly.  Certainly  it  is  not  essential  to  the  validity 
of  a  registration,  that  the  day  of  delivery  to  the  register  should 
be  indorsed  on  the  deed  and  registered  with  it  in  the  books  of 
the  office.  If  this  duty  is  not  performed  by  the  register,  it  may 
be  questionable  whether  the  r^stration  can  refer  back  to  an 
antecedent  day  by  means  of  parol  evidence  of  that  fact.  But 
there  is  no  claim  on  the  part  of  the  plaintiff  here  to  carry  back 
the  registration  beyond  the  day  whereon  it  was  registered  and 
certified  to  have  been  registered.  Our  legislature  have  not  been 
as  particular  as  the  British  parliament  have  been  in  framing 
some  of  their  r^[istry  acts.  It  has  not  directed  the  register  to 
note  the  hour  of  the  day  when  deeds  shall  have  been  delivered 
into  his  office.  In  McKennon  v.  McLeaUy  2  Dev.  k  B.  L.  79, 
this  court  held  that  "registration  in  itself  is  but  one  thing, 
necessarily,  indeed,  made  up  of  successive  operations,  consuming 
more  than  an  instant  of  time;  and  as  the  registration  can  not  be 
said  not  to  exist  at  any  instant  after  it  was  begun,  the  intermedi- 
ate lapse  of  time  is  not  regarded,  and  the  whole  relates  to  the 
first  moment,  so  as  to  make  the  act  operative  therefrom.  From 
the  beginning  the  whole  is  one  continuing  act,  and  therefore  in 
legal  contemplation,  it  is  done  from  the  commencement.''  The 
registry  of  the  plaintiff's  deed  in  trust  was  commenced,  if  not 
finished,  before  the  defendant's  levy.  We  are,  therefore,  of  the 
opinion  that  the  law  was  properly  expounded  by  the  superior 
court,  and  the  judgment  must  be  affirmed. 

By  CouBT.    Judgment  affirmed. 

ated  and  affinned  in  Parhfr  ▼.  SooU,  64  N.  C.  121,  to  the  point  that  in 
contemplation  of  law  a  doed  of  tnist  is  deemed  to  be  registered  from  the  mo- 
mcnt  of  iti  delivery  to  the  proper  officer  for  that  purpose,  and  takes  effect  as 
against  the  creditora  of  the  person  by  whom  it  Ib  executed  from  that  time. 

1.  CIsiffas'*  MM*  ^  Cmi6«  t.  PitL  a.  HmtXbftiM  t. 
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Rbooed  ot  a  Dbxd  Takes  Evraor  from  the  moment  of  its  delivoj  to  fti 
reoording  offiodr,  and  is  thereafter  conetraoti^e  notice  of  its  enetenoe:  Aid 
T.  Bcarmtm,  23  Am.  Deo.  339,  m  the  note  to  which  the  caaee  in  thh  tswto 
the  effect  ftated  are  coUaoted. 

Sinor  OF  luumvLABiTEB  AHD  KBBOBa  nr  Raoouxnro  Deeds:  8m  b^ 
to  Smeftr  ▼.  AdamM^  80  Am.  Deo.  450. 


Bradbhaw  v.  Elub. 

(1  DBfSBBOZ  AXD  BaITLBII  EqOITT,  90.] 

Devisb  of  hd  Plavtatiok  may  indnde  two  separate  tracte  of  tiie  tatetor, 
half  a  mile  distant  from  each  other,  bat  which  were  nsnally  coltivafted 
together  as  one  farm. 

Devise  wmoH  Oovtaxs%  a  SPBcmo  Dibection  that  all  of  testator^  propaitj 
shall  remain  upon  his  plantation,  consisting  of  two  separate  tracts  of 
land,  in  charge  of  his  wife,  until  his  youngest  son  shall  attain  full  s^ 
and  then  proceeds  to  bequeath  one  tract  to  that  son  and  another,  and 
one  third  of  the  remaining  tract  to  his  wife,  for  her  life,  vests  in  tha 
wife,  by  implication,  a  chattel  interest  in  the  whole  of  both  tracts,  dniiag 
the  son's  minority. 

ExBLBMSirrs  upon  Land  not  Devised  are  personal  assets,  and  as  sodi  be- 
long to  the  executor. 

Ellis  died  possessed  of  three  tracts  of  land  and  a  qnantity  of 
personal  property.  The  tracts  of  land  mentioned  were,  respeei^ 
ivelj,  the  tract  upon  which  deceased  had  resided;  another,  called 
the  Kelly  tract,  half  a  mile  distant  from  that  first  mentioned, 
but  cultivated  with  it  as  one  farm;  and,  lastly,  a  tract  known  as 
the  mill  tract,  several  miles  distant  from  either  of  the  othen. 
The  will  of  deceased,  in  regard  to  the  lands  mentioned,  directed 
that  all  of  his  property  should  remain  upon  his  plantation,  in 
the  care  of  his  wife,  tmtil  his  son  William  Anderson  Ellis  should 
arrive  at  full  age,  when  it  was  directed  to  be  divided  amonga 
number  of  legatees;  but,  in  case  of  the  death  of  his  wife  before 
the  son  should  attain  his  majorily,  the  division  was  directed  to 
be  made  immediately.  The  will  then  proceeded  to  make  sundiy 
bequests  of  the  tracts  above  named.  To  his  sons  John  and 
William  Anderson  Ellis,  on  the  latter  arriving  at  full  age,  he 
gave  the  above-mentioned  Kelly  tract.  To  his  wife,  he  gave 
and  bequeathed,  during  her  natural  life,  one  third  of  the  tract 
upon  which,  at  the  time  of  his  death,  he  resided.  No  specific 
disposition  of  the  remaining  two  thirds  of  the  last-named  tract 
was  made.  The  will  then  proceeded  to  direct  his  executorto 
sell  the  whole  of  the  mill  tract,  and  to  divide  the  money  among 
several  daughters,  one  of  whom  is  the  plaintiff  in  this  aetion* 
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Tke  plaintiff  contended  that  the  testator  died  intestate  as  to  two 
thirds  of  the  tract  first  mentioned;  that  the  second  tract  de- 
ficended  to  the  heirs  of  testator,  until  William,  the  youngest 
son,  should  arrive  at  full  age;  and  that  the  crop  growing  upon 
the  mill  tract  at  the  time  of  testator's  death,  belonged  to  the 
heirs.  The  only  questions  presented,  were  as  to  what  was  the 
proper  construction  to  be  given  to  the  clauses  of  the  will  above 
mentioned. 

J.  T,  Marehead,  for  the  plaintiflh. 

CaJdwdly  contra. 

Daxoel,  J.  After  examining  the  whole  will,  we  are  of  opin- 
ion that  the  testator  did  not  mean  by  the  words  '*  my  planta- 
tion,*'  to  confine  the  care  of  his  wife  only  to  the  home  tract  of 
five  hundred  and  sizly-five  acres;  but  that  he  designed  to  em- 
brace under  this  designation  the  two  tracts  which  ho  cultivated 
together  as  one  farm.  It  seems  to  us  that  a  chattel  interest  in 
the  other  two  tracts  of  land  passed  to  the  widow,  as  trustee  for 
the  children  named  in  the  will,  until  William  should  come  of 
age,  or  until  the  death  of  the  widow,  if  that  event  should  happen 
before  William  came  of  age.  ISiat  this  construction  is  right,  is 
fortified  by  the  fact  that  the  testator,  when  devising  his  lands  in 
other  parts  of  his  will,  does  not  make  use  of  the  word  *'  planta- 
tion,''  but  he  uses  the  words ''  tract  of  land."  Again,  he  devises 
his  Kelly  tract  of  land  to  his  two  sons,  John  and  William,  on 
William's  attaining  full  age;  showing  his  intention  that  it  (the 
Kelly  tract)  should  go  to  some  other  person  until  that  period 
arrived.  B  no  other  person  could  be  designated,  by  implication 
plain  in  the  will,  to  take,  then  the  heirs  at  law  would  take.  But 
the  testator  does  say,  all  the  property  not  devised  is  to  remain  in 
the  care  of  his  wife,  to  be  managed  by  her  until  William  shall 
come  of  age.  If  the  words  are  not  express,  the  implica>tion  is  plain, 
that  the  wife  should  take  the  Kelly  tract.  When  William  shall 
come  of  age,  the  chattel  interest  of  his  mother  (if  she  then  be 
alive)  will  cease,  and  John  and  William  will  be  entitled  to  the 
possession  of  the  Kelly  tract.  The  two  tracts,  viz.,  the  home 
tiBct  and  the  Kelly  tract,  pass  to  the  widow  under  the  words 
"  my  plantation." 

^e  second  question  raised  by  the  bill  has  been  decided  by  the 
lourt,  in  giving  the  opinion  on  the  first  question.  *'  I  give  to 
my  sons  John  and  William  A.  Ellis,  on  William  A.  Ellis  arriving 
at  fnU  age,  my  tract  of  land  which  I  pturchased  of  Mrs.  KeUy," 
etc.    Does  tUs  tract  of  land  descend  to  the  heirs  at  law,  until 
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William  am^es  at  age?  We  ha^e  before  aaid  that  the  widow 
haa  a  chattel  interest  in  this  tract.  If  the  widow  should  die  be- 
fore William  comes  of  age,  who  would  be  entitled  to  take  the 
Kelly  tract  from  her  death  unio  the  time  of  William's  coming  of 
age,  is  a  question  not  necessary  now  to  be  answered.  The  bein 
at  law,  as  such,  at  present  haye  no  Tested  rights  in  this  tract  of 
land. 

The  third  question  submitted,  did  the  emblements  which  were 
on  the  mill  tract  of  land,  at  the  death  of  the  testator,  go  to  the 
persons  who  were  to  have  the  proceeds  of  the  sale  of  the  said 
tract?  The  clause  in  the  will  is  as  follows:  "  It  is  my  will  that 
my  executor  sell  the  whole  of  my  mill  lands,  on  a  credit,  for  the 
best  price  that  can  be  obtained,  the  money  arising  from  said  sale 
to  be  equally  divided  between  my  daughters,"  etc.  The  mill  tract 
is  not  devised  to  the  daughters,  nor  to  the  executor  to  selL  The 
executor  has  only  a  naked  power  to  sell  and  divide  the  money 
produced  by  the  sale  of  the  land,  and  not  the  crop  growing  on  the 
land  at  the  death  of  the  testator.  The  mill  land  descended  to 
the  heirs  at  law,  subject  to  the  power  in  the  executor  to  sell. 
The  emblements  on  lands  which  descend  to  the  heir  belong  to 
the  executor,  and  are  personal  assets.  We  therefore  declare, 
that  no  part  of  the  emblements  which  were  on  the  mill  tract  the 
year  the  testator  died,  belong  to  the  plaintiffs  under  this  clause  in 
the  will.  As  to  the  remaining  question,  which  respects  two 
thirds  of  the  home  tract,  if  Mrs.  Ellis  shall  be  alive  when  Wil- 
liam arrives  at  full  age,  then  she,  by  the  will,  becomes  entitled 
to  but  one  third  of  that  tract  of  land  for  her  life.  The  other  two 
thirds  not  having  been  disposed  of  by  the  will,  then  will  go  to 
the  heirs  at  law  until  the  death  of  the  widow.  On  her  death, 
the  executor  has  a  power  to  sell  this  tract,  and  divide  the  money 
among  the  daughters  mentioned.  The  plaintiffs  at  present  are 
not  entitled  to  any  of  the  demands  set  forth  in  their  bill:  there- 
fore the  bill  must  be  dismissed. 

By  CouBT.     Bill  dismissed. 


Ck>i98TBi7(7noN  ov  Dkvises  BY  WiLL  must  be  in  aooordanoe  with  the  intaD* 
Uon  of  the  testator,  as  manifested  in  the  will  itself:  KtcM*9  Le$$ee  v.  Hrf' 
fecker,  29  Am.  Dec.  336;  ScoU  v.  Nel»(mt  Id.  266;  Covenkoven  v.  Sckukr,  2111 
74;  in  the  notes  to  the  foregoing  cases,  the  different  aathorities  bearing  npon 
this  proposition  are  collected. 

Words  ix  a  Will  SuFncisirr  to  Convey  a  Fee,  or  to  pass  the  titto  to 
realty:  See  QwUfrty  ▼.  fftimphrey,  29  Am.  Dec.  621;  Tcloar  t.  Tolar,  14 Id.  576; 
the  notes  to  these  cases  contain  citations  of  the  liradfng  oases  on  this  sabjeot 
reported  in  this  series  and  at  laige. 
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SpBomoB^niSTS,  EFisor  and  Ck>NSTBUonoir  or:  FHer9on  ▼.  Van  Bnrrm^ 
^  Am.  Deo.  528;  TheaU  Y.  TheaU,  2li  Id.  &01;  Shearman  y,Angd,  23  Id.  196^ 
Jadtmm  ▼.  Winne,  22  Id.  663. 

Chops  Gbowiko  ok  Land  at  Time  ov  Testator's  Dkath,  vest  in  the  ez- 
aontoras  agsunst  the  heir,  bat  as  between  the  execator  and  devisee,  the  latter 
becomes  entitled  to  them:  Smith  v.  Bctrham,  25  Am.  Deo.  721 ;  Cocmbe  r* 
Jordan,  22.1d.  236;  grain  growing  on  land  does  not  pass  under  a  deseripiicai 
of  personal  property  in  a  will:  Kiruman  v.  Kinaman,  1  Id.  37. 

The  principal  case  is  cited  in  Stowe  v.  Davis,  10  Ired.  431,  to  the  effect  tba^ 
under  the  term  **  my  plantation"  in  a  will,  a  tract  of  land  purcliased  by  th» 
testator,  adjoining  that  on  which  he  had  previously  resided,  passes  to  the  de- 
visee; in  Woods  v.  Woods,  2  Jones'  Eq.  420,  cited  to  the  point  that  under  m 
devise  describing  land  as  '*  the  tract  of  land  whereon  I  now  live  and  reside^ 
oontain*ng  two  hundred  and  twenty-five  acres,  more  or  less,"  the  title  passes^ 
DOC  only  to  the  original  tract  owned  by  the  devisor,  but  to  several  otbeiv 
subsequently  bought  and  cultivated  together  with  the  first  tract,  although  th» 
aggregate  number  of  acres  greatly  exceeded  that  stated  in  the  will;  in  RoQcrm 
V.  Brickhouse,  5  Id.  301,  the  testator  at  the  time  of  making  his  will,  was  th^ 
proprietor  of  a  tract  of  land  known  as  the  "Croodwin  tract,"  to  which  h» 
afterwarda  added  two  other  tracts,  acquired  by  purchase,  and  adjoining  thafe 
originally  owned  by  him.  It  was  held  on  the  authority  of  the  principal 
by  the  court,  in  construing  a  devise,  by  testator,  chat  the  entire  parcel 
intended,  though  it  was  devised  under  the  general  denomination  of  Ham 
"Goodwin  tract;"  cited,  also,  in  Jones  v.  Norfleet,  7  Jones,  473,  to  sustain  » 
similar  construction  of  a  devise  by  will,  the  court  deciding,  that  where  test»^ 
tor,  owning  a  parcel  of  land  embracing  two  town  lots,  had  built  a  house  ok 
one  lot,  and  permitted  his  devisee,  a  woman,  to  occupy  it,  and  also  to  inclose 
and  use  a  portion  of  both  lots  as  a  garden,  the  whole  parcel,  embracing  botb 
lots,  passed  under  a  devise  to  her  of  **  the  lot  of  ground  and  house  thereon 
erected  in  said  town  where  she  now  lives;"  approved,  also,  in  MeLentuin  t» 
Chisholm,  66  K.  C.  100,  and  in  Harvey  v.  Harvey,  72  Id.  570,  in  reUttion  \o 
the  construction  to  be  given  to  the  words  "  my  plantation"  in  a  will;  cited 
and  affirmed,  also,  in  Edwards  v.  Tiplon,  77  Id.  222,  and  in  Jones  y.  Robinams^ 
78  Id.  396,  in  support  of  the  general  principle  laid  down,  that  the  intentloD 
of  the  testator  is  to  be  divined  from  the  whole  will,  the  former  case  holding, 
similar  words  of  description  in  a  deed  to  be  a  latent  ambiguity,  to  explain 
which  parol  evidence  is  admissible. 


Yann  and  Gbegoby  v.  Habqett. 

['i  DxvKBsnx  AXD  Battle's  EQmTT,  31.] 
EQUITT  WIU.  EzITBBTAIN  JuBISDICTION  VOR  the  P&EVENnON  OF  ▲  MULTIPUQi' 

ITT  OF  Surra,  in  an  action  in  which  a  general  legal  right,  in  respect  t» 
property,  is  sought  to  be  enforced  against  several  persons  claiming  por* 
tions  of  the  same  property,  by  titles  that  are  individual,  separate,  anA 
distinct. 
PL^iHTxnr'a  Rioht  to  Rboovxr  bt  an  Action  at  Law,  will  not  preclude  ^Sam 
from  obtaining  relief  in  equity  where  there  are  numerous  advene  elaiBa^ 
ants,  whose  rights  are  several  and  distinct. 

BQirmr  JuRisDicnoN,  in  an  Action  by  a  plaintiff  daimiqg  a  gsnenl 
Am.  Dbo.  Tol.  ZXXIX— 44 
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ri^t»  ii  not  onwilwri  to  tluwe  omm  in  which  a  JadgDMnt  at  law  i^lnk 
one  of  muiMroas  advene  daimaata,  would  not  efleetoany  proteek  He 
plaintifrt  rights  from  fatnre  disturbances  from  the  same  oanae  or  tj 
the  same  person. 

Bill  m  Eqititt  is  hot  Dimubbablk  ior  MuLiVABioimHBB  v^ieve  the  pUak- 
ifb  claim  by  a  single,  genenJ,  sad  entire  right,  aithoo^  in  opposition  to 
the  distinct  and  separate  rights  of  sereral  defendsnta. 

ftAiKTiFr  SHOULD  Obdihabilt  KflTAM.mH  BIS  RiGHT  AT  Law  before  seaki^g 
relief  in  equity  npon  the  groond  of  the  prevention  of  a  nmltiplicitjr  of 
soiti,  bat  where  the  parties  are  numeroos  and  can  not  be  aaoertained, 
this  role  is  relaxed. 

ttlU*  or  EQunYMAT  BX  SosTAiNKDBT  Sbvxbal  PLAiHTimon  behalf ofotiisn 
Jointly  interested  with  them,  when  it  is  alleged  in  the  bill,  that  the  per- 
sons not  made  partiea  to  the  action,  are  unknown  or  not  within  the  Juris- 
diotion  of  the  ooortb 

DBOBxb  nt  Equitt  upon  a  Bill  Bbought  bt  Sxvxral  PLAnvnm  on  behalf 
of  a  greater  number  having  a  joint  and  equal  interest  in  the  aabject  <d 
the  actum,  will  bind  the  peraona  who  are  not  partiea  to  the  biQ,  ao  far  aa 
to  detenmne  the  validity  of  their  claim  aa  a  just  demand,  botaneh 
will  not  be  bound  by  an  account  taken  in  the  action,  until  they  have 
allowed  an  opportunity  to  be  heard. 

Biu.  in  equity.  In  1783,  Joseph  Gilbert  died  testftle,  be- 
qveaihing  to  his  daoghter  Mary  Ann,  wife  of  John  Gn^goxy,  two 
f  male  slaves  for  life,  with  remainder  to  all  her  children,  to  he 
equally  divided  between  them.  The  will  was  duly  probated  and 
its  provisions  carried  out.  The  bill  in  this  action  was  filed  in 
824.  It  alleged  that  Mary  Ann  Gregory,  the  legatee  above 
stated,  died  in  1826,  leaving  eleven  children,  of  whom  the  wifs 
o  plaintiff  Yann  was  one,  and  the  plaintiff  Oiegoxy  another. 
That  the  other  children,  whose  names  were  set  forth,  had  re- 
moved to  other  states  unknown  to  the  plaintiff,  or  had  died  and 
were  without  representation  in  this  state.  That  John  Qregorj 
h  d,  during  the  life-time  of  his  wife  Mary  Ann,  sold  the  life-in- 
te  est  of  his  wife  in  the  two  slaves  above  mentioned  to  Peter 
Haxgett  That  the  defendants,  who  were  twelve  in  number,  had 
pcissession  of  some  of  the  issue  of  the  two  slaves  named  under  a 
daim  of  title  derived  from  Hargett,  and  had  set  up  an  absolute 
ti  le  thereto.  Peter  Hargett  had,  before  the  commencement  of 
this  action,  died.  No  persons  were  made  parties  as  persoiuil 
fepreeentatives  either  of  Peter  Hargett,  or  of  John  or  Maiy 
Ann  Gregory.  The  bill  prayed  that  the  persons  unknown, 
claiming  an  interest  similar  to  plaintiffs,  might  be  made  parties 
n  such  manner  as  the  court  might  direct;  that  the  defendants 
claiming  under  Peter  Hargett  might  be  decreed  to  surrender  the 
slaves  in  their  possession,  or  to  account  to  plaintiflh  for  their 
value  if  they  had  sold  them,  and  for  their  hire  since  the  death  of 
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Mary  Ann  Giegoiy.  Defendants  demnned,  first,  because  plaini- 
iffs  had  a  remedy  at  law  by  an  action  of  troTer  or  detinue; 
second,  because  of  multifariousness.  Demurrer  oTerruled.  De- 
fendant appealed. 

J,  H.  Bryony  Edyiooody  and  Winston^  for  the  plaintiflh. 

W.  O.  Sianly  and  Badger y  conira, 

Daioel,  J.  (after  stating  the  substance  of  the  Inll).  The  first 
cause  assigned  for  demurrer,  is  because  the  plaintiflfs  hare  a 
remedy  at  law  by  action  of  troyer  or  detinue.  After  what 
was  done  by  the  county  court,  and  the  long  possession  of 
the  slares  hj  and  under  the  mother  (tenant  for  life  of  the 
legacy),  the  title  of  the  plaintifb  seems  to  be  admitted  on 
both  sides  to  be  a  legal  titie,-  we  also  think  it  is  a  logal  titie. 
But  if  the  plaintifb  could  by  any  possibilily  recoTer  at  law,  that 
is  not  a  reason  sufiicient,  in  a  case  like  the  one  disclosed  by  this 
bill,  why  they  may  not  also  proceed  in  equity.  The  plaintifb 
daim  by,  and  seek  to  establish  in  themselyes,  one  logal  titie  to 
the  slaves,  as  against  each  and  all  the  numerous  defendants  now 
holding  the  same.  The  plaintifb  daim  as  executory  devisees 
after  the  death  of  their  mother,  by  force  of  the  bequest  in  Joseph 
Gilbert's  will.  Lord  Bedesdale  says,  courts  of  equity  will  take 
jurisdiction  and  prevent  multiplicity  of  suits  at  law.  And  the 
cases  in  which  it  is  attempted,  and  tiie  means  used  for  that  pur- 
pose, are  various.  With  this  view,  where  one  general  legal 
right  is  claimed  against  several  distinct  persons,  a  bill  may  be 
brought  to  establish  the  right:  Mitf.  PI.  146.  Thus,  where  a 
right  of  fishery  was  claimed  by  a  corporation  throughout  the 
course  of  a  considerable  river,  and  was  opposed  by  the  lords  of 
manors  and  owners  of  land  adjoining,  a  bill  was  entertained  to 
establish  the  right  against  the  several  opponents,  and  a  demur- 
rer was  overruled:  Mayor  of  York  v.  PUhmgUmy  1  Atk.  282. 
But  it  is  argued  here  by  the  defendant's  counsel,  that  this  right 
to  come  into  equity  by  a  plaintiff,  who  claims  one  general  legal 
right  against  several  distinct  persons,  is  confined  to  those  cases 
where  a  judgment  at  law  against  any  one  of  the  many  adverse 
claimants  would  not  quiet  the  plaintiff  against  future  distturb- 
ancee  and  trespasses,  even  by  that  very  defendant  himself;  as  in 
the  case  referred  to  in  Atkins.  If  any  of  the  defendants  had 
been  sued  at  law  for  fishing  in  the  river  under  their  daim  of  a 
several  fishery,  and  the  plaintiff's  titie  to  a  sole  and  separate 
fishery  had  been  established,  still  the  plaintiff  could  have  recov- 
ered at  law  only  for  the  injtiry  which  he  had  sustained  before 
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iflsning  his  writ;  and  he  would,  on  a  second  trespass  evenhy  tha 
same  defendant,  be  compelled  to  bring  a  new  action.  Tliai 
when  the  plaintiff,  having  the  legal  title,  is  liable  to  be  liftTMnftil 
by  a  number  of  persons  claiming  the  same  thing  adverselj  to 
that  title,  the  plaintiff  at  law  having  no  other  remedy  bat  to  sue 
Mies  qiwHes  as  each  and  every  one  of  those  adverse  claimants 
may  make  trespass,  then  and  then  only,  as  law  can  not  give 
complete  relief,  will  the  court  of  eqniiy  step  in  and  give  its  aid, 
by  ordering  all  the  adverse  claimants  to  submit  their  rights  to 
one  trial  at  law,  or  an  action  to  be  brought  by  or  against  one, 
or  a  few  of  the  many  claimants,  as  may  be  directed.  And  if  the 
plaintiff's  legal  right  be  established  pn  that  trial,  then  all  the 
a^lverse  claimants,  however  numerous,  shall  and  will,  in  equity, 
be  forever  enjoined,  and  the  plaintiff  forever  quieted  in  his  title 
and  rights.  And  it  is  denied  that  except  in  cases  of  this  kind 
only,  will  a  court  of  equiiy  entertain  jurisdiction,  to  prevent  a 
multiplicity  of  suits  at  law.  The  answer  which  we  give  to  this 
argument  is,  that  the  case  put  by  the  counsel  is  but  one  among 
many  where  equity  will  interfere  to  prevent  a  multiplicity  of  suits 
at  law.  The  cases  in  which  it  is  attempted,  and  the  means  for 
that  purpose,  *'  are  various,"  says  Lord  Bedesdale.  The  case  in 
Atkins  is  put  as  one  among  many  in  illustration  of  this  rule. 
The  object  of  a  court  of  equity  in  entertaining  such  a  bill,  is 
to  prevent  multiplidiy  of  suits  at  law  by  determining  the  rights 
of  parties  upon  issues  directed  by  the  court,  if  neoessaiy ,  for  its 
information,  instead  of  suffering  the  parties  to  be  harassed  by  a 
number  of  separate  suits,  in  which  each  suit  would  only  deter-^ 
mine  the  particular  right  in  question  between  the  plaintiff  and 
defendant  in  it.  The  notion,  that  equiiy  interposes  only  to 
prevent  a  multiplicity  of  actions  toHea  quolies  as  the  trespasses 
are  committed,  is  answered  again  by  stating,  that  such  a  bOl 
can  scarcely  be  sustained,  where  a  right  is  diluted  between  two 
persons  only,  until  the  right  has  been  tried  and  decided  at  law: 
Mitf .  146.  We  think  the  first  cause  of  demurrer  must  be  over* 
ruled. 

The  second  cause  assigned  for  demurrer,  is  for  multifarious* 
ness.  It  is  said,  that  the  interest  of  each  of  the  defend- 
ants is  separate,  and  that  neither  one  has  any  concern  in  the 
defense  of  their  co-defendants.  The  court  will  not  permit  t 
plaintiff  to  demand  by  one  bill  several  matters  of  different 
natures  against  several  defendants;  for  this  would  tend  to  load 
each  defendant  with  an  unnecessary  burden  of  cost,  by  swelling 
the  pleadings  with  the  state  of  the  several  claims  of  the  other 
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defendants,  with  which  he  has  no  connection.  But  a  demurrer  of 
this  kind  would  hold  only  when  the  plaintiffs  claim  several  mat- 
ters of  different  natures.  But  when  one  general  right  is  claimed 
by  the  bill,  though  the  defendants  have  separate  and  distinct 
zights,  a  demurrer  will  not  hold:  Mitf.  182;  Dunn  y.  Dunn^  2 
Sim.  329;  Maud  v.  Acldoriy  Id.  331.  The  plaintiffs  do  not  claim 
sereral  separate  and  distinct  rights  id  opposition  to  the  several 
separate  and  distinct  rights  claimed  by  the  defendants.  But 
they  daim  one  general  and  entire  right,  though  it  may  be  op- 
posed by  distinct  rights  claimed  by  the  several  defendants: 
liitf.  182;  Burkey.  Harris,  "ELead.  337.  This  ground  of  demurrer 
is  therefore  overruled. 

The  third  cause  of  demurrer  assigned  ore  terms  is,  that  the 
plaintiffs  should  have  established  their  titles  at  law,  at  least  in 
one  action,  before  they  filed  their  bill.  The  answer  is,  that  in- 
deed in  most  cases  it  is  held  that  the  plaintiff  ought  to  establish 
his  right  by  a  determination  of  a  court  of  law  in  his  favor,  be- 
fore he  files  his  bill  in  equily:  Mitf.  146,  3d  Am.  ed.  But  it 
is  not  always  necessary  to  establish  a  right  at  law  before  filing 
a  bill,  as  in  cases  of  owners  of  patents,  copyrights,  etc.,  where 
the  right  appears  of  record:  Id.  147.  Nor  will  it  be  required 
'where  there  are  not  the  ordinary  means  of  trying  it  at  law: 
Id.  In  this  case,  from  the  vast  number  of  the  parties  inter- 
ested, and  the  difiBcully  of  ascertaining  them  without  the  aid  of 
this  court,  it  is  not  practicable  to  bring  a  suit  at  law  in  which 
the  plaintifls  will  not  be  exposed  to  defeat  upon  technical  objec^ 
tionis.  And  if  a  suit  at  law  should  be  deemed  necessary  to  es- 
tablish the  title,  that  suit  can  be  brought  under  the  direction  of 
«  court  of  equily  with  all  the  requisite  facilities  for  a  trial  upon 
its  merits.    This  cause  of  demurrer,  we  think,  is  not  sufficient. 

The  fourth  cause  of  demurrer,  assigned  also  ore  tenus^  is 
that  the  plaintiffs,  by  their  own* showing  on  the  face  of  the 
bill,  have  not  made  all  the  proper  and  necessary  parties,  there 
being  other  persons  who  are  interested  in  the  executory  devise. 
The  old  rule,  that  all  persons  having  any  charge  upon,  or  in*- 
terest  in  the  estate,  however  numerous,  must  be  made  parties, 
bas  been  dispensed  with  for  purposes  of  convenience,  when  it  ia 
impracticable  or  extremely  difficult  to  make  them  parties: 
11  Ves.  429;'  2  Madd.  Ch.  Pr.  182;  1  Johns.  Ch.  349,'  437.' 
When  a  sufficient  reason  to  excuse  the  defect  of  parties  is  sug- 
gested by  the  bill — as  when  a  personal  representative  (as  here) 
is  a  necessary  party — ^and  the  bill  states  that  the  representation 

1.  Adair  y.  New  RkMr  Co,      2.  Wendell  ▼.  Van  Benuaaer.     S.  IfUer  t.  BladUif, 
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is  in  contest  in  the  ecolemastical  ooort,  an  objection  for  want  of 
parties  wiU  not  hold:  2  Atk.  SI,-"  2  Madd.  Ck.  Pr.  178.  Tlie 
plaintiflh  haye  stated  in  their  bill  that  seyeial  of  the  children  of 
Miaiy  Ann  Gregoxy  remoyed  out  of  the  state  and  hare  died 
abroad,  and  that  there  are  no  representatiyes  on  their  estates  in 
this  state.  Neither  are  there  any  administrators  on  the  estates 
of  John  and  Mary  A.  Gregoxy,  and  therefore  it  is  impracticable 
to  make  them  parties.  If  the  persons  interested  are  out  of  the 
jurisdiction  of  the  court,  and  it  is  stated  so  in  the  bill,  and  proyed, 
it  is  not  necessary  to  make  them  parties.  And  though  in  these 
cases  thecourtcan  not  compel  them  to  do  any  act,  it  can  proceed 
against  the  other  parties;  and  if  the  disposition  of  the  property 
is  in  the  power  of  such  other  parties,  the  court  may  act  upon  it: 
8mUh  y.  Hibernian  Mne  Go.,  w.  1  Sch.  &  Lef.  240;  WUUams  y. 
T7inyafe8,2Bro.O.C.899;lJac.&W.369.'  The  plaintiff  in  this 
bill  admit  the  rights  of  their  deceased  father,  mother,  brothers, 
and  sisters;  and  also  the  rights  of  those  aliye  who  reside  out  of  the 
state.  They  allege  the  want  of  administration  on  the  estates  of 
the  deceased  persons,  and  the  absence  of  others,  as  one  reason 
why  they  did  not  proceed  at  law.  The  rights  of  the  phuntifGa, 
which  may  be  ascertained  under  a  decree  in  this  case  as  just  de- 
mands, will  hereafter  be  binding  on  those  interested,  who  axe 
not  now  parties  to  this  bill.  But  those  not  parties  will  not  be 
bound  by  any  account  taken  in  this  cause  until  they  haye  the 
means  to  contest  the  &cts:  1  Madd.  529;*  Mitf.  171;  Oood  y. 
BlewiU,  19  Yes.  836.  This  may  be  an  inconyenience  to  the  de- 
fendants; but  a  greater  inconyenience  would  exist  on  the  other 
side  if  the  plaintifffl  should  be  entirely  depriyed  of  their  rights, 
because,  according  to  the  old  rule,  all  interested  were  not  parties, 
when  the  plaintiflh  show  that  it  is  impracticable  to  make  them 
parties.  The  law  willnot  force  the  plaintiffs  to  be  at  the  respon- 
sibiliiy  of  administering  on  the  estates  of  all  the  deceased  rela- 
tions. 

We  are  of  the  opinion  that  the  demurrer  must  be  oysmiled, 
and  the  decree  below  affirmed  with  costs. 

By  OouBT.    Order  affirmed. 


LiOAL  Rbkxdt  dobs  not  Bab  Equttablb  RsLnDP  whare  moMj,  for  wfakb 
plaintiff  nies,  was  reoeired  by  defendant  as  truatee:  MeCfrea  ▼.  Purmemt^  M 
Am.  Dec  103;  a  oonrt  of  equity  will  not  decline  to  entertain  Jnriadiotion  of  a 
canae,  merely  beoaoae  the  plaintiff  may  have  a  remedy  at  law,  if  the  parties 
have  anfamitted  themaelves  to  the  jurisdiction  of  the  ohancellor  without  ob- 
jection: Bank  <^  Utica  ▼.  UHca,  27  Id.  72;  bill  of  peace  will  not  be 
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bj  a  oonrt  of  equity  wbare  the  right  Ib  oootroverted  by  two  persons  only,  an- 
til  after  the  right  has  been  eetabliahed  satisfactorily  by  a  trial  at  law:  NemU 
T.  OUletpie,  20  Id.  096;  equity  will  not  interfere  where  there  is  a  complete  re- 
dress at  law,  as  in  the  case  of  a  void  judgment  which  may  be  set  aside  at  law; 
nor  will  it  relieve  from  the  oonsequenoes  of  neglect  to  make  a  proper  defense  at 
law:  AmuworthffY,  Cheshire^  24  Id.  273;  relief  in  equity  will  usually  be  granted 
when  the  party  making  application  has  a  clear  legal  right  for  which  there  is 
no  remedy  in  any  other  jurisdiction,  if  the  party  against  whom  the  relief  is 
prayed  is  amenable  to  the  jurisdiction  of  the  court,  and  it  can  afford  effectual 
relief  according  to  its  ordinary  methods  of  proceeding:  Bowden  v.  Schaizell,  23 
Id.  170;  party  resorting  to  equity  who  has  a  legal  remedy,  is  bound,  wherever 
he  would  have  been  at  law:  App  v.  Driethach,  21  Id.  447;  remedy  at  law 
against  surety  is  no  objection  to  bill  in  equity  against  principal:  MiddUiown 
Bank  y.  Bum,  8  Id.  104;  if  a  party  has  onoe  sabmitted  his  rights  to  the  judg- 
ment of  a  court  of  law  competent  to  adjudicate  them,  equity  can  not  grant 
relief:  Bisher  ▼.  Bawilt,  22  Id.  442  and  note  thereto. 

Bill  of  Pkaox  to  Prbyextt  a  MuLTiPLicmr  of  Suits  will  usually  be  sus- 
tained in  equity,  where  the  subject-matter  of  the  contest  is  held  by  one  indi- 
vidual, in  opposition  to  a  number  of  others  who  controvert  his  right,  and  who 
hold  separate  and  distinct  interests  depending  on  a  common  source:  NeviU  y. 
Oaiespie,  26  Am.  Deo.  090;  FeUowa  v.  FeUavn,  15  Id.  412;  HughleUy.  Harria. 
12  Id.  104. 

JoiNDBB  OF  Pabths  DsFEznuiTT  IN  Equity,  Sb  gsaenlty  allowed  to  the  ex- 
tent of  including  such  as  are  unconnected,  if  the  interest  between  them  is 
connected  and  entire,  and  centers  in  the  point  in  issue:  FeUow$  y.  Fellows,  15 
Am.  Deo.  412,  in  the  note  to  which  a  full  review  of  the  authorities  bearing 
npon  this  subject  wiU  be  found. 

Equitt  will  not  Intbbfxrx  whxbb  thb  Rucbdt  at  Law  is  Adequatk, 
and  entitles  the  party  to  entire  and  complete  redress:  WUUi  v.  Overton,  I  Am. 
Dec.  72;  if  the  remedy  at  law  has  been  lost^  chancery  will  not  revive  in  the 
abeenoe  of  accident,  fraud,  or  mistake:   tVaiere  v.  Biley'e  Adm^r,  18  Id.  302. 

The  principal  case  is  cited  and  approved  in  Spivey  v.  Jenkins,  1  Ired.  Eq. 
126,  to  the  point  thaft  the  ordinary  practice  in  equi^,  where  some  of  the  de- 
fendants are  bejrond  the  jmisdiotion  ol  the  court,  and  that  fact  is  alleged  in 
the  bill,  is  to  allow  the  others  to  be  proceeded  against  notwithstanding;  and 
also  in  Bobertson  y.  Stephens,  Id.  247,  in  support  of  the  rule  that  the  objection 
ol  multifariousness  to  a  bill  in  equity,  depends  not  so  much  on  whether  each 
party  is  conneoted  with  eadi  branch  of  the  case,  but  whether  the  bill  seeks 
in  regpud  to  matters  which  are  in  their  nature  separate  and  distinct. 


GOOPEB  V.  WlLOOX. 

p  DBfaaaux  amd  BatxIiB's  Xqoztt,  90.) 

Bmuvrr  ok  -an  Affial  Bond  is  Exonerated  tbom  LiABiLiTr  ii,  after  the 
judgment  is  affirmed,  and  execution  issued  thereupon,  the  latter  is  re- 
leased at  the  instance  of  the  creditor,  and  the  goods  seized  thereunder 
restored  to  the  principal  debtor. 

AonvK  DiuosNCB  is  not  Kequibbd  in  order  to  bind  the  surety,  and  mere 
forbearance  or  delay  would  furnish  no  ground  upon  which  the  surety 
oould  ssk  to  be  exonerated. 


•96  Cooper  v.  Wiloox.  [N.  Gaiolina, 

MovJBT  Paid  bt  ▲  Subbtt  upok  a  Judomxmt  at  Law  AOAiim  Hoc*  my  b 
recoT«red  in  equity,  when,  by  reason  of  the  neglect  of  the  creditor  iD  re- 
leMUig  an  ezecation  against  the  principal  debtor,  the  liahOi^  d  tts 
surety  is,  in  effect^  extinguished. 

Bill  in  equity,    li^cox  saed  Alston  at  law  in  the  coonty 
aonrt,  and  obtained  judgment.    Alston  appealed  to  Uie  soperior 
court,  with  plaintiff  as  surely  upon  his  appeal  bond.    The  ap- 
peal having  resulted  adversely  to  Alston,  judgment  was  theie- 
upon  rendered  against  him  and  the  plaintiff,  as  sureiy,  and  a 
writ  of  execution  issued  accordingly.     The  execution  was  levied 
opon  Alston's  property,  and  a  sufficient  quantily  seised  to  satisfy 
the  judgment.    Upon  the  day  of  sale,  the  defendant  in  the  pres- 
ent action,  Wilcox,  at  the  request  of  Alston,  and  vrithout  the , 
knowledge  of  plaintiff  herein,  directed  the  sheriff  to  forbear  to^ 
aell,  and,  upon  Alston  i>aying  a  portion  of  the  debt,  restored  to 
him  the  property  seized.    No  further  action  was  taken  untilfour 
jears  afterward,  when  Wilcox  sued  out  a  scire  facias  to  revire 
the  judgment.    Alston  being  then  insolvent,  execution  was  issued 
against  the  plaintiff.  Cooper,  as  surety  and  co-defendant  of  Alston 
in  the  previous  action.     Under  this  execution,  plaintiff  was  com- 
pelled to  pay  the  balance  of  the  above-mentioned  judgment, 
and  interest,  and  the  costs  of  the  scire  facias.    Plaintiff  now 
prays  that  the  money  so  paid  may  be  restored. 

Devereux,  for  the  plaintiff. 
Badger  and  B,  F,  Moore^  covUra, 

Oaston,  J.  (after  stating  the  facts).  There  is  nothing  in  there- 
lation  of  principal  and  surety  between  two  persons  directly  liaUe 
io  the  creditor,  which  imposes  on  him  the  duty  of  active  dili- 
gence against  the  principal  debtor.  Mere  forbearance  or  delay 
in  collecting  from  the  principal  debtor,  furnishes  no  ground  on 
which  the  surety  can  ask  for  exoneration.  But  if  the  creditor  do 
mny  act  for  the  ease  of  the  principal,  without  the  privity  of  the 
surety,  by  which  act  the  surety  is  injured  or  exposed  to  injury, 
that  act  may  be  laid  hold  of  for  the  surety's  relief.  One  luis  not 
the  right  to  be  charitable  at  his  neighbor's  cost.  The  creditor 
stepping  forward  to  relieve  the  principal,  should  remember  the 
situation  of  the  surety,  and  not  extend  this  relief  to  his  injury 
without  his  assent — unless  he  choose  to  release  the  surety.  Ac- 
cordingly, it  is  well  settled,  that  if  the  creditor,  from  benevo- 
lence or  favor  to  the  principal  debtor,  relinquish  a  security  which 
be  has  for  the  debt,  or  give  up  funds  in  his  hands  applicable  to 
Its  payment,  the  surety  will  be  exonerated  to  the  extent  of  that 
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secniity  or  of  those  funds.  Thus  in  Mdyhew  y.  CrickeU,  2  S^mn, 
191«  it  was  holden  to  be  clear,  that  if  a  creditor  takes  the  goods 
of  the  principal  debtor  in  execution,  and  afterwards  with- 
draws that  execution,  he  discharges  the  surely  pro  tardo.  So 
in  Law  t.  East  India  Company ,  4  Yes.  829,  it  was  considered 
as  incontestable,  that  where  a  creditor  has  a  fond  of  a  principal 
debtor  sufficient  for  the  payment  of  the  debt,  and  gives  it 
biick  to  the  debtor,  the  surely  can  never  afterwards  be  called 
upon.  The  creditor,  by  virtue  of  the  seizure  in  execution,  or  of 
the  deposit,  becomes  a  trustee  of  the  security  so  acquired,  or  of 
the  fund  for  the  benefit  of  all  concerned,  and  is  responsible  to 
any  party  injured  by  unfaithfulness  in  execution  of  that  trust. 
For  it  is  a  rule,  that  if  he  be  not  only  creditor  but  trustee,  then 
even  his  neglect,  if  it  occasion  the  loss  of  that  to  the  benefit  of 
which  the  surely  is  entitled,  will  pro  tanto  discharge  the  surely: 
€apd  V.  BuUer,  2  Sim  &  Stu.  457;  1  Oond.  Eng.  Ch.  543. 

The  application  of  the  principle  to  this  case  seems  obvious. 
After  Wilcox  had  levied  his  execution  on  Alston's  goods,  these 
became  a  specific  and  full  security  for  the  payment  of  the  debt, 
and  this  security,  out  of  benevolence  to  Alston,  he  has  relin- 
quished, or  at  all  events  has  by  his  act  rendered  ineffectual.  In 
justice  he  must  be  regarded  as  having  thus  interfered  with  the 
collection  of  the  debt  at  his  peril,  and  not  at  the  risk  of  those 
who  neither  consented  to  the  course  pursued,  nor  were  consulted 
respecting  it.  The  principle  is  spoken  of  as  one  of  equity,  but 
it  prevails  in  all  courts  where  the  relation  of  principal  and  surety 
can  be  recognized.  It  is  in  truth  but  a  consequence  of  the  moral 
injunction  so  to  exercise  one's  rights  as  not  to  injure  others. 
Accordingly,  where  from  the  nature  of  the  instroment  it  appears 
that  one  man  is  surety  for  the  debt  of  another,  if  the  obligee 
defeats  the  condition  of  the  bond,  the  surety  is  discharged.  So 
where  their  is  acceptor  and  drawer,  and  the  holder  releases  the 
former,  the  latter  can  not  be  held  responsible.  But  the  form  of 
the  security  frequently  puts  it  out  of  the  power  of  any  but  a 
court  of  equity  to  apply  the  principle.  Here  there  could  be  no 
relief  at  law,  because  by  the  form  of  the  judgment  rendered  on 
the  appeal  bond,  Alston  and  the  plaintiffs  were  alike  principal 
debtors.  But  in  equity  it  was  competent  for  the  plaintiffs  to 
show  that  they  were  sureties  for  Alston. 

There  must  be  a  reference  to  inquire  and  report  what  moneys 
have  been  paid  by  the  plaintiffs,  and  when  and  to  whom  paid,  on 
account  of  their  liability  as  the  sureties  of  the  defendant  Alston, 
specifying  how  much  was  because  of  the  debt  and  how  much  for 
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coetB.  Until  the  ooming  in  of  that  report  the  court  reserves  tlis 
question  whether  the  plaintifb  shall  recover  back  any,  and  if  anj, 
what  part  of  the  costs  incurred  by  them  at  law  upon  the  scire 
facias.  The  court  holds  them  clearly  entitled  to  restitution  of 
all  they  have  paid  for  the  debt  and  interest  thereon,  and  to  re- 
cover their  costs  in  this  suit. 

By  OouBT.    Decree  accordingly. 


ABAiTDONiniiT  or  Lbvt  ok  Qooim  or  Punokpal  operates  as  a  releaM  of 
nirety  if  made  withoat  the  consent  of  the  Utter:  Brown  y.  McDomild,  29  An. 
Dec.  112;  mere  forbeanmce,  however  prejudicial  to  the  surety*  trill  not  dis- 
charge him:  Umied  Statet  v.  Simpton,  24  Id.  331;  dismissal  of  a  suit  and  re- 
lease of  attachment,  sued  out  by  the  payee  against  the  principal  on  a  promis- 
sory note  in  not  a  diKharge  of  the  surety:  Bank  o/Monipelier  v.  Dixou,  24  Id. 
640;  upon  the  question  as  to  what  d^^ree  of  indulgence  to  tiie  princqpsl 
amounts  to  a  discharge  of  the  surety,  see  Cadan  y.  Dunlap,  23  Id.  194,  sad 
note  thereto  which  contains  the  different  cases  in  this  series  upon  the  subjeeL 

Rbyokino  a  Levy  on  ths  Goods  or  One  op  Two  Suretibs  does  not  rs- 
lease  the  other;  as  between  themselves,  they  are  principals,  and  the  creditor 
may  pursue  either:  WhUehiU  y.  WUtoHy  24  Am.  Dec.  326. 

Cited  and  approved  in  Ntl&on  v.  WUliams,  2  Dev.  ft  K  £q.  118,  to  the 
point  that  where  a  judgment  was  obtained  against  a  principal  and  surety, 
and  an  execution  was,  at  the  instance  of  the  surety,  levied  upon  lands  of  the 
principal  sufficient  to  satisfy  and  discharge  the  judgment,  the  creditor  could 
Lot,  to  the  injury  of  the  surety,  discharge  the  levy  so  as  to  admit  another 
debt  uf  his  own,  and  with  much  less  reason  could  he  assign  the  judgment  i» 
another  person,  to  enable  him,  by  discharging  the  leyy,  to  satisfy  a  debt  to 
the  prejudice  of  the  surety;  dted  also  in  Oreen  v.  CfroeheU,  Id.  300,  to  the 
effect  that  sureties  for  the  payment  of  the  purchase-money  of  land  sold  under 
a  decree  in  chancery,  where  the  title  is  reserved  until  the  purchase-moiiey 
shall  be  paid,  have  a  rights  upon  the  insolvency  ci  their  principal,  to  file  tlwir 
bill  to  rsstrain  the  conveyance  of  the  land,  and  to  have  it  applied  to  their  re- 
lief, although  the  principal  had  made  an  assignment  of  his  interest  in  it  t» 
another,  without  notice,  for  the  purpose  of  discharging  a  bona  fidt  debt;  the 
authority  of  the  principal  case  is  conceded  in  Sm\Ui  v.  McLeod^  3  Ired.  Eq., 
as  establishing  the  general  rule,  that  whenever  a  collateral  security  on  the 
property  of  the  principal  is  given  or  obtained,  it  amounts  to  a  specifie  ap- 
propriation of  the  effects  so  procured,  to  the  discharge  of  the  debt;  and, 
therefore,  the  surety  is  entitled  to  the  benefit  of  it  as  well  as  the  creditor, 
and  the  creditor  is  under  a  duty  to  the  surety,  neither  to  willfully  impair  the 
security,  nor  to  neglect  to  enforce  satisfaction  out  of  it;  in  Carter  v.  Jona,  & 
Ired.  Eq.  106,  the  principal  case  is  adverted  to  in  support  of  the  propositioo 
that  delay  merely,  by  the  creditor,  to  sue  the  principal,  ii  not  equivalent  to 
a  discharge  of  the  surety;  affirmed  also  in  HaU  v.  BMnson^  8  Ired.  56,  upon 
the  general  rule  above  stated,  that  if  the  creditor  deprives  the  surety  of  his 
debtor  of  any  security,  he  discharges  him  pro  tonto.       « 
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BuirnNG  V.  Rices. 

P  DCTUKDX  AMD  BaTILB*!  XQDXTT,  180.] 

OM>PXBATi02r  ov  A  Stkanobb  WITH  A  Tbusteb  in  an  act  amonntlngto  a  breaoh 
of  the  troBt,  will  render  him  liable  for  the  loss  occasioned  thereby,  if  he 
had  snch  notice  of  the  existence  of  the  tmst  as  was  sufficient,  ordinarily, 
to  awaken  distrost,  or  pnt  him  npon  inquiry. 

AoriTAL  KvowLBDOB  OF  TRB  ExisTBNCB  OF  A  Tbust  IS  NOT  RsQUiBXD  to  ren- 
der a  person  liable  who  acts  together  with  a  dishonest  tmstee,  in  a  matter 
constituting  a  misapplication  of  the  tmst  fond. 

BiRxaOH  OF  Trust  Occasioned  bt  Misapplication,  by  the  clerk  of  a  coart, 
of  the  proceeds  of  a  negotiable  promissory  note,  held  by  him  in  tmst,  is 
sofficient  to  charge  one  who  took  the  note  in  ignorance  of  the  character 
In  which  it  was  retained  by  the  officer,  bat  was  cognizant  that  it  had 
been  given  to  a  commissioner,  in  payment^  at  a  sale  nnder  his  direction* 
in  obedience  to  a  decree  of  comt. 

SmUBTISS  ON  AN  OFFICIAL  BOND  ARB  EnTITUBD  TO  ALL  THB  SXOURITIK  and 

remedies  which  could  be  taken  adTantage  of  at  the  instance  of  the  crod- 

itors  of  the  officer. 
SuBBrm  ON  AN  OivxGiAL  BoND  MAT  BsooTXR  from  one  who  aasisted  in  tha 

oommlssion  of  a  breach  of  a  trust  imposed  upon  their  principal  in  his  of • 

fidal  character,  without  any  actual  payment  baring  been  made  to  the 

eeahii  que  tmut^  in  satisfaction  of  his  loss. 
Oountbholaix,  in  Obdxr  to  Ck>NnTruTB  a  Sbt-off  in  Equitt,  must  be  ma- 

tnal,  or  it  will  not  be  allowed. 

OOUNTIBDXIfAND  ArISINO  FROM  A  PATMXMT  OF  MONNT  TO  A  PBINCIFAL,  Caa 

not  be  set  off  against  the  sureties  in  an  aotion  bnmght  by  them,  nnleas 
the  plaintiffs  are  shown  to  be  legally  respondble  for  the  sum  paid. 

Bill  in  equity.  The  cause  ^eas  heard  ai>on  the  hill  and  an- 
swer. In  a  suit  pending  at  a  previous  day^  in  which  Lewis  was 
plaintiff,  an  interloontoxy  decree  was  entered,  directing,  that  for 
the  pnrposes  of  the  suit,  a  certain  chattel  should  be  sold,  and 
apx>ointing  Milton  a  oomniissioner  to  make  the  sale.  The  prop- 
erty was  accordingly  sold  to  Bmm,  and  the  note  of  the  pur- 
chaser and  one  Cooper,  as  .surety,  payable  to  the  order  of  the 
commissioner,  was  accepted,  in  payment  of  the  purchase  price. 
The  sale,  as  made,  was  subsequently  approved  by  the  court,  and 
the  note  delivered  to  "Whitfield,  derk,  with  directions  to  collect 
the  money  when  it  should  fall  due,  and  hold  it,  subject  to  the 
further  order  of  the  court.  "Whitfield,  a  few  months  later,  ap- 
plied to  Bicks  to  discount  the  note.  Bicks,  suspecting  that 
Whitfield  was  insolvent,  declined  at  first  to  discount  the  note  as 
desired,  without  the  indorsement  of  Melton.  "Whitfield  then 
applied  to  Melton  to  indorse  the  note,  representing  that  it  was 
necessary  in  order  to  enable  him  to  bring  suit,  or  receive  the 
money  on  the  note  as  he  had  been  ordered.    Melton  indorsed 


700  BuMTiKG  u  RiCKa  [N.  CaxoIiiUk 

the  note,  entizely  iqK>n  these  xepreaentations,  and  withoai  ai^ 
other  consideiation«  "Whitfield  then  renewed  his  solicitatioiiB  to 
Ricks  to  discount  the  note,  and  declared  that  he  had  pnrduaed 
the  note  from  Melton,  and  had  given  for  it  his  bond  with  good 
security,  upon  which  he  would  have  to  pay  only  the  interest  half 
yearly,  while  Lewis  lived,  and  exhibited  Melton's  indorsement; 
which  was  regarded  by  Ricks  as  a  confirmation  of  these  state- 
ments. Rides  then  discounted  the  note,  the  proceeds  being  ap- 
plied as  follows:  the  sum  of  two  hundred  and  seveniy  dolhurs  to 
the  satisfaction  of  a  debt  to  the  defendant  Ricks,  for  money  rc- 
ceived  by  "Whitfield  as  derk,  of  which  the  sum  of  one  hundred 
and  forty-seven  dollars  was  received  while  the  present  plaintiff 
was  surety  of  "Whitfield  on  his  official  bond;  and  the  further 
sum  of  two  hundred  and  thirty  dollars,  in  part  satisCaction  of  a 
note,  given  to  defendant  Ricks  by  "Whitfidd,  with  the  plaintiff 
Bunting  and  one  Arrington  as  sureties:  the  balance  in  cash  was 
paid  to  "Whitfidd.  "Whitfidd  absconded,  and  his  official  bond 
was  put  in  suit  against  his  sureties  for  the  benefit  of  Lewis  and 
the  other  parties  to  the  original  action,  in  the  course  of  whidi 
the  note  had  been  recdved,  as  before  stated,  at  a  sale  under  the 
direction  of  a  commissioner.  Ricks  began  a  suit,  also,  on  the 
note,  and  recovered  judgment  against  Bunn,  the  maker,  and 
Cooper,  surety,  but  refrained  from  levying,  until  it  diould  he 
determined  whether  the  suit  of  Lewis  against  the  suretieB  on 
"Whitfidd's  bond  diould  succeed.  The  present  bill  was  then 
filed  by  those  sureties  against  "Whitfidd,  Ricks,  Mdton,  and 
Lewis,  admitting  that  plaintiff  was  liable  to  Lewis,  but  inaiafcing 
that  there  was  a  primazy  liability  on  the  part  of  Ricks  and  Md- 
ton,  as  the  wrongful  holders  and  disposers  of  the  fund  bdonging 
to  Lewis,  and  that  Lewis  ought  therefore  to  have  recourse  to 
them,  or  one  of  them.  *  The  pray^  was,  that  the  debt  of  Bunn 
and  Cooper,  parties  to  the  note,  should  be  declared  to  bdong 
in  this  court  to  Lewis,  and  that  the  money  if  raised  by  Ricks, 
or  if  not  raised,  that  the  same  might  be  collected,  and  applied 
to  the  satisfaction  of  the  demand  of  Lewis,  in  exoneration  of 
plaintiff.  The  answer  of  Ricks  admitted  that  he  knew  the  note 
had  been  given  to  MdtOn  for  the  price  of  the  property  sold  by 
him  as  commisdoner,  but  avezred  that  he  did  not  know  that  it 
had  ever  been  returned  to  court,  or  that  "Whitfidd  hdd  it  for 
collection. 

Bailie^  for  the  plaintifb. 

T?ie  AUomey-f/eneral^  for  the  defendant  Ricks. 
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B.  F,  Moore,  for  the  other  defendants. 

BonfiHy  0.  J.  (after  stating  the  case).  SeTeral  matters  are 
qnite  eTident  in  this  case,  which,  we  think,  are  sufficient  to  au- 
thorize the  relief  of  the  plaintiffs.  The  debt  which  is  the  subject 
of  the  controversj  justly  and  equitably  belongs  to  the  parties  to 
the  suit  in  the  county  court.  The  security  for  it  was  taken  under 
the  directions  of  the  court,  by  an  officer  of  that  court,  and  the 
money  was  to  be  collected  by  another  officer  of  the  court,  for 
the  benefit  of  those  parties.  This  latter  person,  instead  of  faith- 
fully preserving  the  security  thus  intrusted  to  him  officially, 
disposed  of  it  for  his  own  purposes.  Now  if  Mr.  Bicks  admitted 
himself  to  have  been  aware  that  Mr.  Whitfield  was  employing 
for  his  own  use,  that  which  had  been  confided  to  him  for  the 
use  of  others,  it  would  be  but  enforcing  a  principle  of  common 
honesty  to  hold,  that  in  discounting  the  note  with  that  knowl- 
edge, and  applying  the  proceeds  as  was  done,  he  made  himself 
accessory  to,  and  reeponsible  for,  the  breach  of  trust;  he  being 
one  of  the  instruments  in  effecting  it,  and  a  partaker  in  the 
profit  of  it.  Mr.  Bicks  could  not  hold  what  he  knew  his  assignor 
could  not  in  conscience  conyey  to  him. 

But  it  is  said  that  Bicks  had  not  such  knowledge,  and  did  not 
intend  a  wrong  to  any  one,  but  was  himself  deceived  by  state- 
ments and  appearances  that  removed,  .and  were  sufficient  to 
remove,  from  his  mind  every  suspicion  of  an  improper  disposition 
of  the  note.  If  this  were  true,  the  owners  of  the  note  would 
have  no  cause  of  complaint  against  him,  but  have  to  submit  to 
his  gain  by  their  loss.  But  it  can  not  be  yielded,  that  the  cir^ 
enmstances  were  not  sufficient  to  excite  suspicion,  or  that  there 
were  any  that  could  properly  allay  all  suspicion.  The  circmn- 
stances,  on  which  the  azgument  of  good  faith  is  based  in  his 
answer,  are,  that  the  note  was  made  payable  to  Melton  or  order; 
that  it  was  indorsed  by  Melton  to  "Whitfield,  as  in  ordinary 
transactions,  so  that  the  legal  title  was  in  Whitfield;  and  that 
Whitfield  moreover  represented  himself  really  to  be  the  owner. 

It  is  first  to  be  remarked  in  respect  to  the  form  of  the  instru- 
ment or  of  its  transfer,  that  it  is  not  at  all  material  to  the  pres- 
ent inquiiy,  except  so  far  as  it  involves  a  presumption  of  the 
knowledge  or  ignorance  of  the  continuing  interest  of  the  persons 
for  whose  benefit  the  note  was  taken.  No  doubt,  to  an  entire 
stranger  to  the  previous  part  of  the  transaction,  the  note,  when 
taken  by  Bicks,  would  have  presented  the  appearance  of  belonging 
wholly  to  Whitfield,  and  to  have  always  belonged  to  him  or 
Ifelton,  exclusive  of  an  interest  in  any  other  person.    But  those 
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appeaianoes  would  have  deluded  only  a  stmiger.  One 
quamted  with  the  origin  of  the  note  would  know  that  other  per- 
sons besLdee  Melton  and  Whitfield  had  been  intereBied  in  the 
note,  notwithstanding  the  inference  to  the  contraij  from  the 
mere  form  of  the  paper;  and  therefore  might — ^nay,  must — rea- 
sonably conclude  that  interest  continued,  as  there  was  nothing 
from  them  to  extinguish  it.  This  last  is  Mr.  Bicks*  situation 
instead  of  being  that  of  the  stranger.  That  he  fully  knew  that 
Whitfield  had  cajoled  Melton  out  of  his  indorsement,  or  that  he 
may  not  have  been  lulled  by  that  indorsement  into  false  secority, 
or  that  he  was  actually  cognizant  of  Whitfield's  dishonest  mis- 
application of  the  note,  can  not  be  insisted  on  under  the  circum- 
stances in  which  the  cause  is  heard.  The  answer  posLtively 
denies  that  Bicks  actually  knew  or  believed  that  the  note  did  not 
belong  to  Whitfield,  and  afiBirms  his  belief  at  the  time,  from  Mel- 
ton's assignment  and  Whitfield's  declarations  that  it  did  belong 
to  the  latter. 

But  much  less  than  actual  or  particular  knowledge  in  detul 
is  sufficient  to  convert  a  person  into  a  trustee,  who  co-opeiatea 
with  a  dishonest  trustee  in  an  act  amounting  to  a  breach  of 
of  trust.  Constructive  notice,  from  the  possession  of  the  means 
of  knowledge,  will  have  that  effect,  although  the  party  were  ac- 
tually ignorant,  but  ignorant  merely  because  he  would  not  in- 
vestigate. It  is  well  settied,  that  if  anything  appears  to  a  partj 
calculated  to  attract  attention  or  stimulate  inquiry,  the  person 
is  affected  with  knowledge  of  all  that  the  inquiry  would  have 
disclosed.     This  principle  we  deem  decisive  of  the  present  case. 

To  say  nothing  of  Whitfield's  known  necessities  and  suspected 
insolvency,  or  his  previous  official  defalcations,  or  the  false  ap- 
pearance attempted  by  antedating  the  indorsement — and  admit 
that  Bicks  believed  his  representation,  singular  as  in  some  re- 
spectsitwas;  yet  there  are  other  facts  undeniably  known  to  Bicka, 
which  should  have  prevented  such  confidence  in  Whitfield,  and 
which  suggested  inquiries  in  quarters  where  the  whole  truth  must 
have  been  readily  learned.  Bicks  knew  why  the  sale  was  made; 
by  what  authority,  and  for  whose  benefit;  and  he  knew  that  this 
was  the  note  taken  at  that  sale.  From  the  nature  of  the  sale, 
he  must  have  known  that  Melton's  duty  was  to  report  the  trans- 
action to  the  court  and  to  dispose  of  the  note  according  to  the 
order  of  the  court,  and  not  without  such  order,  or  the  directions 
at  the  least  of  the  persons  entitied  to  the  money.  Yet  to  not  one 
of  those  Bouroes  did  he  apply  for  information,  notwithstandiiig 
explanation  was  so  obviously  called  for.    He  insists  that  he  be- 
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lieyed  Whitfield;  and  especially  ihat  he  relied  on  the  confirma- 
tion -Which  Melton's  assignm^it  would  naturally  create.  It  is 
clear  that  Bicks  did  not  at  first  believe  "Whitfield ;  for  he  required 
Melton's  indorsement.  When  obtained,  the  answer  seizes  on  it 
as  constituting  a  formal  legal  authoriiy  in  Whitfield  to  transfer 
the  note,  inasmuch  as  the  note  was  payable  to  Melton  or  order, 
idthout  a  reference  to  his  character  in  Tnafcing  the  sale.  But, 
at  the  same  time,  this  defendant  is  obliged  to  admit  that  he  was 
aware  of  that  character  and  of  the  interest  in  the  sale  of  the 
parties  to  the  suit  by  petition.  Then  Melton's  indorsement 
could  satisfy  Ricks  of  nothing,  in  respect  of  his  authority  from 
the  court  or  those  parties,  to  change  the  secuiiiy  for  the  debt  by 
giving  to  Whitfield  this  note  for  his  own.  At  most,  that  in- 
dorsement only  carried  the  matter  one  step  further  back,  and 
induced  the  suspicion  that  Melton,  through  design  or  ignorance, 
was  committing  a  breach  of  duty.  One  who  knew  that,  in  its 
inception,  the  note  belonged  beneficially  to  the  parties  to  the 
suit,  could  not  justifiably  rely  on  any  indorsement,  not  even  of 
him  to  whom  the  note  was  payable,  without  first  ascertaining 
that  those  beneficial  owners  had  parted  from  their  interest,  or 
that  they  or  the  court  had  given  authoriiy  to  the  person  thus 
disposing  of  what,  at  least  at  one  time,  was  not  in  fact  his,  al- 
though it  so  appeared  to  be.  Neither  the  court  nor  those  par- 
ties ever  did  anything  of  the  sort  in  this  case;  and  so  Ricks 
would  have  learned,  had  he  applied  to  the  record,  or  inquired  of 
Melton,  or  either  of  the  other  parties.  Had  Mrs.  Lewis,  then, 
and  the  other  persons  who  have  the  same  title,  claimed  by  their 
bill  the  debt  as  theirs  in  this  court,  there  is  no  doubt  that  Ricks 
must  have  been  considered  as  afiected  with  notice  of  the  rights 
of  those  parties;  and  that  the  court  must  have  declared,  that  as 
the  note  was  held  by  Melton  and  Whitfield,  so  it  is  held  by 
Bicks,  also,  for  their  benefit. 

Ought  not  the  same  relief  to  be  given  at  the  instance  of  the 
present  plaintiffs,  the  sureties  of  an  insolvent  principal?  We 
think  so,  upon  the  principle  on  which  sureties  ordinarily  receive 
the  assistance  of  this  court.  First,  the  creditors  ought  not  to 
raise  the  money  from  the  sureties,  when  the  creditors  can  fol- 
low their  original  securiiy  specifically  and  effectually;  and  sec- 
ondly, the  sureties  are  entitled  to  the  benefit  of  all  the  remedies 
and  securities  that  were  in  the  power  of  the  creditors. 

The  creditors  may  certainly  look  to  the  clerk's  sureties,  if  the 
note  itself  can  not  be  recovered,  or  its  proceeds  subjected  in  the 
hands  of  the  holder.     We  think  it  but  reasonable,  too,  that  the 
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creditors  should  haye  pzooeeded,  in  the  first  instance,  on  ifae 
clerk's  bond.  That  was  a  plain  and  direct  remedy,  and,  as  stited 
in  their  answers,  it  was  uncertain  whether  notice  of  their  rights, 
either  actual  or  constructiye,  would  be  confessed  bj  Ricks,  or 
otherwise  established.  In  that  state  of  things,  the  sureties  eoold 
not  impose  on  the  creditors  the  delay,  risk,  and  expense  of  an 
equiiy  suit  against  Ricks.  But  the  question  is  presented  now  in 
quite  a  different  aspect.  The  sureties  have  themselTes  under- 
taken the  task  and  expense  of  bringing  Mr.  Ricks  to  answer,  and 
of  establishing  such  knowledge  by  him  at  the  time  he  took  the 
note,  as  converts  him  into  a  trustee  for  the  creditors,  if  they  mH 
look  to  him  as  such.  They  ought  to  do  so  and  spare  the  sureties, 
because  Ricks  participated  in  the  wrongful  attempt  to  deprira 
them  of  their  securily,  and  thereby  rendered  himself  directly 
answerable  to  them.  Besides,  the  fund  as  the  property  of  the 
claimants,  ought  to  be  taken,  since  it  can  be  had,  instead  of 
leaving  it  in  the  hands  of  a  person  who,  in  the  view  of  the  court, 
did  not  come  by  it  in  good  faith,  for  the  sake  of  making  the 
present  plaintiffs  responsible  for  it  as  lost. 

But  it  is  said  the  equity  of  the  plaintifiis  is  repelled  by  the  na- 
ture of  their  obligation,  as  they  contracted  to  be  responsible  for 
the  frauds  and  other  malfeasances  of  the  clerk,  as  well  as  for  his 
nonfeasances.  Admit  it;  but  to  whom  are  they  to  be  responsi- 
ble ?  To  those  who  can  complain  of  a  violation  of  official  duty, 
as  an  injury  to  them;  but  not  to  one  who  culpably  aided  or  con- 
curred in  such  breach  of  duty.  The  defendant  Ricks  can  not 
therefore  uige  this  objection.  The  other  class  of  defendants,  the 
creditors,  ought  not;  because  they  have  no  interest  either  way; 
as  they  are  to  be  paid  at  all  events,  and  they  can  not  but  see 
that  as  between  themselves  and  each  of  the  other  parties,  that  is 
to  say,  the  plaintiffs  in  this  court  and  Mr.  Ricks,  the  former  aie 
innocent  in  this  transaction,  while  the  latter  is  quite  the  oontraiy. 
This  is  a  sufficient  reason  why  the  creditors  should  take  their 
remedy  against  Ricks;  or  if  the  present  plaintiffs  had  paid  the 
creditors,  why  the  plaintiffs  should  not  be  re-imbursed  out  of 
the  fund  in  the  hands  of  Ricks,  upon  the  principle  of  subroga- 
tion. 

The  answer  of  Ricks  further  claims,  that  he  should  be  at  least 
allowed  to  retain  the  sums  which  were  applied  to  debts  for 
which  the  plaintiffs  or  some  of  them  were  liable,  as  he  says, 
upon  other  transactions.  As  to  the  portion  that  was  applied  to 
the  bond  in  which  Arrington  and  one  of  the  plaintiffin.  Bunting, 
were  sureties,  it  is  sufficient  to  say  that  it  can  not  be  allowed  for 
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want  of  mutuality.  The  demand  of  the  plaintifib  is  joint,  and 
can  not  be  partitioned  so  as  to  allot  a  share  to  Bunting  hy  way 
of  satisfying  the  part  of  the  bond  for  which  he  may  be  liable  as 
between  himself  and  his  co-security,  Arrington,  who  is  not  a 
party  to  this  suit.  The  counterdemand  of  Mr.  Bicks  is  in  the 
nature  of  a  set-off,  and  ought,  therefore,  to  be  between  the  same 
parties.  The  answer  leaves  us  in  the  dark  with  respect  to  the 
nature  of  the  other  demand  for  one  hundred  and  forty-seven 
dollars,  said  to  have  been  paid  into  the  clerk's  office.  It  does 
not  specify  by  whom  paid;  in  what  suit;  whether  on  execution 
or  voluntarily;  or  whether  Bicks  was  the  legal  or  equitable  owner 
of  it.  In  short,  there  are  no  allegations  upon  which  it  can  be 
seen  that  the  plaintiffs  are  legally  responsible  for  that  sum.  II' 
they  be,  Mr.  Bicks  can  subject  them  in  an  action  on  the  clerk'? 
bond.  We  do  him  no  injustice  in  declining  to  act  here  on  the 
vague  statement  of  his  answer. 

The  result  is,  that  the  debt  of  Bunn  and  Cooper  in  the  hands- 
of  Bicks  must  be  declared  subject  to  the  satisfaction  of  the  de- 
mand for  which  the  plaintiffs  were  sued  at  law,  and  be  brought 
into  court,  that  it  may  be  applied  thereto,  if  the  plaintiffs  have* 
not  already  satisfied  the  demand  of  the  relators  in  the  action  at 
law,  or  be  applied  to  the  re-imbursement  of  the  plaintiffs,  if  they 
have  so  satisfied  the  relators.  The  necessary  inquiries  will  be 
made  upon  those  points,  and  of  the  amount  of  the  respective 
debts  and  recoveries.  The  defendant  Melton  must  pay  his  own 
costs;  and  the  plaintiffs  must  pay  the  costs  of  Mrs.  Lewis  and  that 
class  of  defendants;  but  the  defendant  Bicks  must  repay  to  the 
plaintiffs  the  sum  to  be  so  paid  by  them,  and  also  all  the  plaint- 
iff's own  costs  both  at  law  and  in  this  court 

By  CouBT.    Decree  accordingly. 


PuBCHASER  OF  Pbopebtt  Held  IS  Trust  18  boiud  as  a  tnutee,  if,  at  the 
time,  he  has  notice  of  the  troat:  Kinloeh  ▼.  POn,  26  Am.  Deo.  196;  Maples  v. 
Medlin,  3  Id.  687;  bot  it  has  been  held  that  the  bona  fide  purchaser  of  a  legal 
title  Is  not  affected  by  a  secret  trust  relating  to  it,  unless  he  had  direct,  poei- 
tiTe,  and  express  notice  of  its  existence:  ScoU  v.  Oallagher,  16  Id.  508;  the 
note  to  tho  last  case  contains  numerous  citations  of  authorities  upon  thia 
sabjeci. 

NoncB  OF  A  Trust  Sufficient  to  Affict  a  Pubohasbs  in  good  faith:  Se» 
note  to  Lodge  v.  S'tmofnton^  23  Am.  Bea  47. 

Set-off  in  Equttt,  What  Ck>NSTiTUTE8:  People  v.  Common  PUa$,  28  Aau 
Dec.  495;  Chamller  y.  Drew^  26  Id.  704,  in  the  note  to  which  the  decisions  re^ 
ported  in  this  series  in  respect  to  set-offs  are  collected.  - 

SuBSTT  MAT  SuB  BEFORE  AoTUAL  PAYMENT:  MUUr  ▼.  Howry,  24  Am.  Deo^ 
320;  Brentnai  v.  HeUnSy  1  Id.  44  and  note. 
Am.  Dm.  Tol.  XZZn— 46 
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Oltod  and  appcored  to  the  point  that  the  tmetiin  <if  ft  pecBon  m  tMM 
to  all  tlie  •eomities  and  raniediea  tbat  ooald  have  bean  mads  avaiUfe  to  th» 
«raditonoC  the  principal,  or  the  eeataif  ^iie  <nM<  in  6>reo»  v.  (^oebM;  2  Der. 
*&  Bq.  890;  2^106  ▼.  ^eio6o&l,  4  Jonas' Eq.  212.  And  nponthepooittkai 
iriioeTar  takaaproparfy  afSsetsd  by  a  troat,  nndsr  ciicnmstances,  or  with  sack 
ioiowladge  of  iaota  aa  woald  ordinarily  awaken  inqniry  aa  to  tfaa  exisleaee 
of  the  troati  takes  it  aabjeet  to  all  the  equities  to  whioh  the  beneBdiiy  vm 
«Btitied,  the  doctrine  of  the  principal  case  is  approved  in  jRkt  ▼.  Alaaadv, 
iIrsd.Eq.  840;  AwmT.  iZomleii,  4Id.  281;  ITitem  ▼. /XmCct,  7  Id.  221;  bat 
it  waa  held  in  (Troy  ▼.  ArffMead,  6  Id.  74»  citing  the  principal  case,  ihaX  a 
pnrohaaer  who  had  bought  from  an  administrator  a  promiaaory  note  takoa  la 
pajrment  at  a  sale  of  inteatate'a  property,  waa  not  affacted  with  notice  of  tin 
treach  of  tmat  which  waa  thereby  oooadoDed,  and  coold  not  be  held  liaUe 
Ml  the  aoit  of  the  anretiea  on  the  administrator*a  bond,  who  had  been  eosi- 
palled  to  pay  the  amount  of  the  note,  on  aoconnt  of  a  fraadnlent  and  vroog- 
Inl  miaapplication  having  been  made  of  the  money  received  for  it.  It  is  mi, 
■n  the  opinion  in  that  caae»  obUer  dktitm^  however,  that  if  the  parcfaaaer  woe 
privy  to  a  miaapplication  of  the  price,  or  had  received  the  note  in  paymnt  of 
a  debt  due  him,  individually,  from  the  administrator,  or  had  aotnal  notioe,  is 
any  manner,  that  the  administrator  intended  to  commit  a  fraud,  he  voold 
be  held  liaUe;  and  in  WUmm  v.  DoBter,  7  Id.  221,  thia  is  eipresdy  de- 
cided; to  the  point  that  there  must  be  a  mutuality  between  the  partisi  as  tv 
debta,  in  order  to  have  them  conaidered  aa  equitable  aet-ofib,  the  priaetpil 
«aaa  ia  cited  and  indoned  in^Zfiol  v.  Pool,  6  Jonea'  Bz.  42;  MarehY,  Tkmu, 
€8  K.  C.  87 ;  referred  to  alao  in  Bo^  v.  Jf nrray ,  PhiL  Eq.  238,  aa  pennanntly 
establishing  the  rule,  that  when  an  officer  miaappliea  a  fund,  the  fond  iftnU 
may  be  followed  in  a  court  of  equity  and  subjected  to  thediachaige  of  theda- 
nanda  to  which  it  waa  properly  applicable. 

In  the  caae  of  State  v.  Arrington,  8  Ired.  90,  the  qneation  preaented  vai 
whether  the  auietiea,  who  were  the  plaintifb  in  the  principal  caae,  were  liaUs 
at  the  inatance  ot  certain  warda  of  the  defendant^  for  whoae  benefit,  wlnle 
4hey  were  minora,  and  the  defendant  in  the  principal  caae  waa  acting  as  tiieir 
^[uardian,  a  aum  of  money  waa  paid  into  the  derk'a  office.  In  the  covise  of 
ithe  tranaaction,  by  whidi  the  promiaaory  note  waa  obtained  by  the  defioid* 
mat,  out  of  which  the  principal  caae  aroee,  a  receipt  in  full  for  the  amoont  ia 
^e  derk'a  hands  due  the  in&nt  wards  of  defendant  Bicka,  waa  given  ia  pert 
payment  on  the  purohaae  of  the  note.  It  waa  held,  citing  the  principal  can» 
that  the  receipt  of  Bicka,  defendant  in  the  principal  caae,  waa  no  bar  to  aa 
action,  by  the  warda,  who  had  ainoe  attained  majority,  on  the  official  bond 
of  the  derk,  to  recover  the  money  due  to  them.  The  demand  aued  for  aad 
«aooveved  in  thia  instance  waa  pleaded  aa  a  aet-off  in  the  principal  can,  bat 
was  not  allowed  as  such,  becanae  tiie  answer  did  not  aU^  that  pbiatift 
lifally  rssponaible  lor  its  payment. 
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RiPLiCATloir  n  Bad  if  it  neither  trayeneB  the  plea  nor  states  matfcen  In  vnid- 


CoHTBAcrr  RssKBVXKO  A  Batb  or  iHmuBT  higher  than  that  allowed  by  law 
via  not  void;  tiie  obligee  may  reooyer  the  principal  sum  with  thel^gal  nte 
of  interest. 

OoBTBAOr  BT  A  OOBPOBATION  WHIOH  18  FOBKDDXN  BY  IIB  GhaBTBR  Is  VOid. 

If  a  CoBPOKAnoir  Chabtbb  States  that  it "  shall  not  take  more  than  at  the 
rate  of  six  per  eetUum  per  annum  on  its  loans  or  disooantSy"  it  has  no 
capacity  to  loan  money  at  a  higher  rate,  and  if  a  loan  at  a  higher  rate  be 
eifeoted  I7  discounting  abill  of  exchange  no  reooyery  canbe  had  thereon. 

Absuxpsit  on  a  bill  of  exchange.  The  opinion  statea  the  ma» 
terial  facts. 

T.  Ewing  and  P.  B.  WQcox^  for  the  defendants. 

Henry  Sianberry,  for  the  plaintiff. 

By  Court,  SncBoooK,  J.  In  considering  this  case,  we  are 
first  to  inquire  whether  the  replications  to  the  special  pleas  in 
txir  are  in  law  a  sufficient  answer  to  those  pleas,  and  in  order  to 
settle  this  question,  it  is  necessaiy  to  ascertain  the  substance  of 
those  pleas.  Stripped  of  their  verbiage  they  contain  the  chaige 
that  Paddleford,  being  in  want  of  money,  applied  to  the  plaint- 
iffs for  a  loan,  and  that  an  unlawful,  usurious,  and  corrupt 
agreement  was  entered  into  between  the  plaintiffs  and  Paddle^ 
ford,  whereby  they  undertook  to  furnish  him  with  the  money  by 
discounting  a  bill  of  exchange  at  and  for  a  greater  rate  of  inter* 
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est  or  diaoount  than  aix  per  cent,  per  annum,  in  pnisoanoe  of 
which  unlawful  agreement  the  money  was  fomiahed,  and  the 
bill  in  controversj  was  discounted  at  a  greater  rate  of  intenet 
than  six  per  cent,  per  annum,  whioh  conduct  of  the  plaintiflb  it 
is  claimed  is  in  contravention  of  the  general  law  of  the  land,  and 
of  their  special  law  of  incorporation. 

In  answering  these  pleas,  the  plaintiffa  neither  admit  nor  denj 
this  agreement,  or  that  it  was  carried  into  effect.  Thej  neither 
traverse  the  matters  set  out,  nor  do  they  confess  and  avoid. 
They  merely  assert  that  the  hill  of  exchange  was  drawn  ''  for  a 
good  and  legal  consideration,  and  not  in  pursuance  of,  or  upon 
the  said  unlawful,  corrupt,  and  usurious  agreement,  nor  for  the 
purposes"  in  the  first  and  following  pleas  all^fed.  This  so  tu 
is  no  answer  to  the  pleas.  There  is  no  allegation  in  the  pleas 
that  the  bill  was  not  drawn  for  a  good  and  legal  considemtion, 
or  that  it  was  drawn  in  pursuance  of  any  unlawful  or  ooxnqii 
agreement.  The  charge  is  that  after  the  bill  was  drawn,  a 
'<  corrupt"  agreement  was  entered  into  for  its  discount,  and 
is  neither  confessed  nor  denied  by  the  replication.  The  repli< 
tions  next  aver,  that  the  plaintiffa  '*  purchased  the  bill  of  ex- 
change from  the  said  drawers  for  a  good  and  valuable  considera> 
tion,  to  wit,  for,"  etc.,  and  close  by  tendering  an  issue  to  the 
country.  There  can  be  no  doubt  that  each  of  the  replications 
presents  a  varieiy  of  points,  and  is  multifarious.  Each  attempts 
to  put  in  issue  matters  which  are  immaterial.  The  matter  in- 
troduced into  each  is  new,  and  of  course  they  should  have  con- 
cluded with  a  verification.  Two  replications,  too,  are  in  effect 
put  into  each  plea,  which  is  not  allowable.  For  these  reasons^ 
as  well  as  for  others  which  might  be  stated,  we  hold  the  rep- 
lications to  be  defective  in  point  of  form,  and  bad  in  special 
demurrer.  The  plaintiffs  do  not  seem,  however,  to  have  placed 
much  reliance  upon  their  replications,  as  they  have  scarce  made 
an  effort  to  sustain  them.  The  great  question  in  the  case  is 
whether  the  &cts  set  forth  in  the  pleas  constitute  a  defense  to 
the  action.  This  question  has  been  argued  by  the  counsel  with 
much  earnestness,  and  with  great  ingenuity.  It  is  one  of  much 
importance,  and  is  certainly  not  without  its  difficulties.  We  have 
examined  it  with  care,  and  have  been  enaUed  to  come  to  a  con- 
clusion without  any  difference  of  opinion. 

The  facts  set  forth  in  the  plea  show  that  the  consideration 
passing  from  the  plaintifis,  a  banking  company,  for  this  bill  of 
exchange,  was  a  loan  of  money,  and  that  this  loan  was  efteted 
at  a  rate  of  interest  greater  than  six  per  cent,  per  annum.    It 
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•can  make  no  differenoe  that  the  contract  received  by  the  plaint- 
iffi  to  secure  the  repayment  of  this  money  is  a  bill  of  exchange, 
«iid  not  a  promissory  note.  If  under  the  circumstances  of  this 
^sase  a  promissozy  note  would  be  void,  then  this  bill  of  exchange 
must  be  Toid. 

It  is  contended  by  defendants'  counsel  that  this  contract  is 
^oid,  etc.,  being  contmry  to  and  against  the  statute  law  of  the 
-aiate  regulating  interest;  and  many  authorities  have  been  dted 
to  sustain  this  position.  Our  statute  regulating  interest,  pro- 
^vides  ''  that  all  creditors  shall  be  entitled  to  interest  on  all  money 
after  the  same  shall  become  due,  either  on  bond,  bill,  or  prom- 
48Bory  note,  or  other  instrument  of  writing,  or  contract  for 
money  or  property,  on  all  balances  due  on  settlement  between 
the  parties  thereto,  or  money  withheld  by  unreasonable  and  vex-* 
atious  delay  of  payment;  and  on  all  judgments  obtained  from 
the  date  thereof;  and  upon  all  decrees  obtained  in  any  court  of 
chancery  for  the  payment  of  money  from  the  date  specified  in  the 
«aid  decree  for  the  payment  thereof;  or  if  no  day  be  specified, 
then  from  the  day  of  the  entering  thereof,  until  such  debt,  money, 
or  property  is  paid  at  the  rate  of  six  per  cent,  per  annum,  and  no 
more:"  29  Ohio  L.  461.  This  law  fixes  the  rate  of  interest,  but 
it  does  not  a£Sx  a  penalty  if  any  person  shall  receive  more  than  the 
sate  thus  fixed.  It  does  not  declare  a  contract  for  the  payment  of 
a  greater  rate  void,  although  it  does  to  my  apprehension  prohibit 
the  taking  of  a  greater  rate.  The  authorities  cited,  some  of 
them  at  least,  show  that  in  cases  where  statutes  against  usury  do 
not  annex  any  penalty,  or  do  not  declare  usurious  contracts  void, 
•courts  having  declared  them  void  as  against  positive  law. 

We  agree  with  counsel  that  contracts  made  against  good  mor- 
als, against  public  policy,  and  against  positive  law,  are,  as  a 
general  rule,  void;  and  it  is  possible  that  if  there  had  been  no 
statute  in  Ohio  previous  to  the  one  before  recited,  and  we  were 
now  called  upon  for  the  first  time  to  give  that  statute  a  construc- 
tion, we  might  say  that  a  contract  reserving  more  than  six  per 
<5ent.  interest  on  the  principal  sum  loaned  was  void,  as  being  con- 
trary to  that  statute.  But  this  is  not  the  first  time  that  this  question 
has  been  before  the  court,  and  if  the  construction  of  any  one  of 
•our  statutes  can  be  considered  as  settled  by  judicial  decision  and 
practice,  it  is  this:  7  Ohio,  83.'  We  have  held  that  a  contract 
reserving  interest  at  the  rate  of  more  than  six  per  cent,  per 
annum  is  not  void,  but  that  upon  such  contract  a  plaintiff  may 
tecover  the  principal  sum,  together  with  six  per  cent,  interest. 
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Am,  howerer,  oomuiel  eeem  ao  oonfidani  that  this  princ^le  ia  not 
in  aoooidaaoe  with  the  general  rules  of  law,  it  may  be  well  to 
look  back  and  see  what  has  been  the  conrse  of  l^iislation  in  ttie 
state  upon  this  sabject,  and  inqtiire  whether  the  piactioe  of  the 
oourte  has  been  sach  as  to  cany  into  effect  the  l^iialatiTe  iniesi- 
iion.  The  first  law  npon  this  subject  within  the  territory  now 
constituting  the  state  of  Ohio,  was  enacted  by  the  tenitorial  leg- 
islature and  approTed  November  15, 17d9.  I  saj  this  was  the 
first  law  npon  the  subject  of  interest.  True,  a  law  was  pub- 
lished by  the  gOTemor  and  judges  on  the  fourteenth  of  July, 
1795,  declaring  the  common  law  of  England,  and  all  English 
statutes  in  aid  of  common  law,  passed  prior  to  the  fourth  year  of 
(he  reign  of  James  L,  to  be  in  force  in  the  tenitory:  1 
Ch.  O.  L.  190.  And  if  this  law  was  adopted  in  conf  ormiiy  with 
the  authority  of  the  tribunal  publishing  it,  then  the  "RnglitH 
statutes  upon  the  subject  of  interest  and  usury  were  in  force 
hero  from  1795  to  1799.  By  the  ordinance  of  1787,  the  governor 
and  judges  of  the  north-western  territory  were  authoriaed  to 
adopt  and  publish  ''  such  laws  of  the  original  states"  as  might 
be  neoessaxy  for  the  well-being  of  the  territory.  Bejond  this 
their  legislative  power  did  not  extend:  Id.  67.  And  it  might  be 
difficult  to  maintain  that  under  this  authoriiy  they  would  have  a 
right  to  adopt  the  English  statutes  in  bulk,  because  thoee  stat- 
utes had  thus  been  adopted  in  one  of  the  original  states.  The 
law  of  the  fourteenth  of  July,  1799,  before  referred  to,  was 
adopted  from  Virginia:  Id.  190.  This,  however,  is  a  question  of 
mere  curiosity,  and  can  be  of  no  practical  importance  at  this  lata 
period. 

The  territorial  act  of  November  15, 1799, ''  regulating  the  in- 
terest of  money,"  etc.,  fixed  the  rate  of  interest  at  six  per  oeni. 
But  it  inflicted  no  penally  for  reserving  or  taking  a  greater  rate; 
it  did  not  declare  any  contract  made  with  that  view  void,  nor 
did  it  create  any  forfeiture  of  the  principal  sum.    The  only  for- 
feiture incurred  under  that  act  was  the  forfeiture  of  the  entire 
interest.    It  was  expressly  provided  that  the  lender  might  re- 
cover the  principal  sum  loaned  after  deducting  whatever  payments 
had  been  made  b;  way  of  interest:  1  Ch.  O.  L.  217.    Thia 
statute  recognized  the  principle  that  a  contract  might  be  **  good 
in  part  and  void  in  part"    The  provisions  of  this  statute  it  ia 
believed  were  novel,  and  they  are  certainly  entirely  at  variance 
with  the  provisions  of  the  English  statutes  and  with  the  provis- 
ions of  the  pre-existing  statutes  of  the  "  original  states"  upon 
the  same  subject.     This  difference  may  be  accounted  for  in  the 
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change  of  opinion  upon  the  proprieiy  of  the  prohibition  of  nsoiy. 
At  the  time  of  the  enactment  of  the  statute  of  Heniy  Yin.,  and 
at  the  other  English  statutes^  to  demand  or  to  receive  usury  (and 
all  interest  was  considered  usury)  was  deemed  to  be  highly  im* 
moral,  if  not  a  deadly  sin.  Most  of  the  statutes  of  the  original 
states  were  copied  from  these  English  statutes,  and  enacted  under 
the  same  state  of  feeling.  This  state  of  feeling,  too,  unquestionably 
influenced  the  courts  in  giving  construction  to  those  statutes. 
But  in  1799,  as  well  as  since  that  period,  it  was  and  has  been  a 
mere  question  of  policy,  whether  interest  should  be  regulated 
by  law,  and  to  what  extent. 

This  law  of  1799  continued  in  force  until  the  tweniy-ninth  of 
December,  1804,  when  it  was  repealed  by  another  act  upon  the 
same  subject.  This  act  of  1804  fixes  the  rate  of  interest  at  six 
per  cent,  per  annum,  and  provides  that  if  any  person  shall  de* 
mand  or  receive  more  than  at  this  rate,  "  such  person  shall  for- 
feit the  whole  amount  of  the  debt,  on  which  such  illegal  interest 
was  charged  or  received,"  the  one  half  to  be  paid  into  the  counij 
treasuiy  and  the  other  half  to  the  informer  or  the  person  pros- 
ecnting.  This  statute  is  substantially  if  not  literally  the  same 
with  that  of  Pennsylvania  upon  the  same  subject,  and  was  prob- 
ably copied  from  the  laws  of  that  state.  In  the  case  of  Wyooff 
V.  Langbrady  2  Dall.  92,  decided  in  1785,  which  was  an  action 
on  a  promissory  note  to  which  the  defendants  pleaded  the  act 
of  assembly  against  usuiy,  the  supreme  court  of  that  state  held 
"  that  when  more  than  legal  interest  was  included  in  any  note^ 
bond,  or  speciality,  the  whole  amount  could  not  be  sued  for  and 
recovered;  but  the  plaintiff  was  entitled  in  such  case  to  a  ver- 
dict for  the  just  principal  and  lawful  interest."  The  same  doc* 
trine  is  held  in  a  more  modem  case:  12  Serg.  k  B.  46,^  and  thia 
is  considered  as  the  settled  rule  in  Pennsylvania. 

Is  it  strange  that  when  the  legislature  of  Ohio  passed  a  law^ 
substantiaUy  the  same  with  that  of  Pennsylvania,  that  the  courta 
of  Ohio  should  put  upon  that  law  the  same  construction  which 
had  been  put  upon  it  by  the  courts  of  Pennsylvania  ?  It  would 
have  been  strange  if  they  had  done  otherwise;  especially  when 
il  is  remembered  that  at  that  early  perioda  great  plurality  if  not 
majority  of  the  citizens  of  Ohio,  were  emigrants  from  Pennsyl- 
vania, and  had  more  frequent  and  easy  intercourse  with  that 
state  than  with  any  other  in  the  union.  The  courts  of  this  state 
did  put  the  same  construction  upon  the  statute  of  Ohio,  and  it 
is  believed  there  was  not,  while  the  act  of  1804  continued  in 
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force,  a  smgle  case  in  which  a  contiact  for  the  payment  of  mon 
than  six  per  cent,  interest,  was  held  to  be  void.  On  the  ocm- 
traxy,  in  such  cases  a  plaintiff  was  allowed  to  recoyer  *'  the  just 
principal  and  lawful  interest."  If  this  was  contrary  to  the  I^gn- 
lative  intention,  would  not  the  law  have  been  changed?  It  was 
in  reference  to  this  course  of  practice  that  the  court  say,  in  SntsA 
y.  ParsonSy  1  Ohio,  239  [13  Am.  Dec.  608],  in  speaking  of  laws 
against  usury,  "  should  such  a  law  enact,  that  a  lender  may  le- 
ceiye  from  a  boirower  six  per  cent,  interest  and  no  more,  and 
should  an  after  contract  contain  an  express  promise  to  pay  ten 
per  cent.,  such  a  contnust,  although  yoluntarily  made  for  the 
payment  of  a  specific  sum,  would  be  yoid  in  part,  and,  in  many 
of  the  states,  the  obligation  of  the  contract  would  be  entirely 
destroyed,  and  the  obligor  released  from  the  payment  of  both 
principal  and  interest." 

This  law  of  1804  continued  in  force  twenty  years,  and  y?a8 
then  repealed  by  the  act  of  twenty-fourth  of  January,  1824,  whidi 
has  been  already  recited,  and  which  continues  still  in  force.  The 
act  of  1824  is  the  same  with  that  of  1804,  with  the  exception  of 
the  clause  of  forfeiture.  And  it  would  haye  been  strange  indeed 
if  a  court  which  held  an  usurious  contract  to  be  only  yoid  in 
part,  under  the  law  of  1804,  which  contemplated  a  forfeiture, 
should  hold  the  whole  contract  yoid  under  the  law  of  1824,  un- 
der which  there  can  beno  forfeiture.  In  truth,  until  the  present 
case  arose,  the  only  controyersy  about  the  law  of  1824  has  been, 
whether  it  contained  any  prohibition  of  usury  at  all,  it  being  in- 
sisted by  many  that  it  was  only  intended  to  fix  the  rate  of  inter- 
est, where  the  parties  to  a  contract  had  not  themseWes  fixed  it; 
and  that  parties  might  contract  for  the  payment  of  any  rate  of 
interest  they  might  think  proper,  which  contract  would  be  en- 
forced in  the  judicial  tribunals  of  the  country.  This  was  not 
the  construction  put  upon  the  law  immediately  after  its  enact- 
ment;  but  the  same  practice  was  adopted  under  it  so  far  as  the 
parties  to  a  contract  were  concerned,  as  under  the  law  of  1804. 
And  such  has  been  in  this  court,  with  but  littte  yariation,  the 
uniform  practice  under  it  until  the  present  time:  7  Ohio,  83.' 

From  the  foregoing  remarks  it  will  be  seen,  that  from  1804  to 
the  present  period,  there  has  been  no  time  in  which  an  indi- 
yidual  might  not  recoyer  the  principal  sum  of  money  loaned, 
together  with  lawful  interest,  notwithstanding  by  the  terms  of 
the  loan  he  was  to  haye  receiyed  a  greater  rate  of  interest. 

But  we  axe  now  urged  to  reyiew  former  decisions,  and  to  giye 
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Booh  a  const  raction  to  ihe  interest  law  as  will  make  all  existing 
contracts,  aj  well  as  all  that  may  hereafter  be  entered  into,  for 
the  payment  of  more  than  six  per  cent,  interest,  void.  And 
what  reason  is  urged  why  this  should  be  done?  Not  that  any 
injustice  is  done  by  the  law  as  hitherto  understood  and  oon- 
straed;  for  it  has  been  admitted  in  argument  that  the  borrower 
of  money  at  an  usurious  interest,  although  at  law  he  might  avoid 
ilie  payment  of  the  whole,  yet  in  conscience  would  he  be  bound 
to  repay  the  principal  sum  with  lawful  interest.  Our  law,  then, 
only  compels  a  man  to  perform  that  which  in  conscience  he  is 
bound  to  do.  And  of  a  construction  which  produces  no  other 
effect  than  this,  there  certainly  ought  to  be  no  complaint. 

It  is  argued,  however,  that  upon  similar  laws  the  courts  of 
Great  Britain,  and  of  some  of  our  sister  states,  have  decided 
^lifferently.  And  it  is  supposed  that  those  courts  would  have 
<lecided  differently  upon  our  own  statute.  It  may  be,  and  prob- 
ably is  so.  I  would  at  all  times  pay  great  deference  to  the 
decisions  of  the  courts  of  England  and  of  our  sister  states,  but 
J  would  not  change  the  construction  of  a  statute  which  has  pre- 
luiled  for  almost  forty  years,  and  which  operates  justly,  because 
originally  a  different  construction  might  have  been  put  upon  the 
same  statute  by  a  court  of  some  other  country.  I  would  not 
do  it  even  if  I  believed  the  original  construction  to  have  been 
wrong.  For  it  would  be  far  better  to  adhere  to  a  construction 
thus  long  persevered  in,  and  which  confessedly  contributed  to 
abstract  justice,  but  which  was  technically  incorrect,  than  to 
make  a  change  after  so  great  a  lapse  of  years.  The  statute  reg- 
ulating the  rate  of  interest  as  construed  bv  this  court  is  now 
well  understood.  Contracts  may  have  been  made  with  reference 
to  that  construction,  and  which  according  to  that  construction 
are  valid  in  part  if  not  in  whole.  Adopt  the  construction  con- 
tended for  by  the  defendant's  coimsel,  and  the  validity  of  these 
contracts  would  be  impaired.  Not,  it  is  true,  by  a  legislative 
enactment.  That  could  not  be  done,  it  is  prohibited  by  the 
constitution.  But  by  a  judicial  decision  of  this  court,  reversing 
the  whole  current  of  its  previous  decisions  upon  the  same  sub- 
ject for  more  than  thirty  years.  If  there  be  anything  wrong 
in  the  law,  it  is  within  the  legitimate,  province  of  the  legislaturp 
to  correct  the  evil.  Not,  it  is  true,  so  far  as  subsisting  contracts 
are  concerned,  but  so  far  as  contracts  hereafter  may  be  made. 

Upon  the  whole  we  entertain  the  opinion  that  the  contract 
lA  the  case  under  consideration,  is  not  void  as  being  against  the 
general  law  of  the  state  upon  the  subject  of  interest. 
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The  next  and  more  important  question  is  whether  this  coninei 
is  Toid  as  hairing  been  made  in  violation  of  the  act  incoipmat- 
ing  the  hank  of  Chillicothe.    That  clause  in  the  charterwhich  id 
■apposed  to  have  been  Tiolated,  is  in  the  twentieth  section  of  the 
act,  and  in  the  following  words:  "  The  said  corporation  shaD 
not  take  more  than  at  the  rate  of  six  per  centum  per  annum,  o^ 
its  loans  or  discounts:"  3  Gh.  O.  L.  20,  29.    It  will  be  obeerred 
that  the  language  here  used  is  substantially  the  same  with  that 
used  in  the  statute  regulating  interest.    By  this  latter  act,  all 
creditors  are  entitled  to  interest  '*  at  the  rate  of  six  per  cent,  per 
annum  and  no  more;"  while  in  the  act  of  incorporation,  the 
phraseology  is,  **  the  said  coiporation  shall  not  take  more  than 
at  the  rate  of  six  percentum  perannum,"  etc.    And  it  is  insisted 
l^  the  plaintiff's  counsel  that  inasmuch  as  this  court  bold  that 
a  contract  between  individuals  for  the  payment  of  more  than  this 
rate  of  interest,  is  only  Yoid  as  to  the  excess  over  and  abore  six 
per  cent.,  that  the  same  rule  shall  be  applied  in  the  construction 
of  similar  contracts  made  by  this  coiporation.    There  is  certainly 
much  plausibility  and  no  little  force  in  the  argument.    But  there 
is  another  question  inyolyed  in  construing  a  contract  made  by  a 
corporation,  and  that  is,  the  question  of  capacity  of  the  corpora- 
tion to  make  such  contracts.     There  isa  great  difference  between 
natural  persons  and  corporations.    Natural  persons  haye  capac- 
ity and  power  to  make  and  enter  into  any  contracts  which  are 
not  prohibited  by  law,  and  will  be  bound  by  such  contracts.    In 
the  absence  of  any  law  upon  the  subject  of  interest,  such  per- 
sons might  legally  make  contracts  for  the  payment  of  ten,  fifteen, 
or  twenty  per  cent,  interest  for  the  use  of  money,  and  at  law 
such  contracts  must  be  enforced.    Nor  would  there  be  anymore 
impropriety  in  the  conduct  of  a  man  who  should  demand  an  ex- 
trayagant  rate  of  interest,  than  in  the  conduct  of  him  who  shovild 
demand  an  extravagant  price  for  his  goods  and  chattels.     He 
might  be  guilty  of  a  violation  of  the  laws  of  conscience,  in  tak- 
ing advantage  of  the  necessities  of  his  neighbor,  but  would  not 
be  guilty  of  a  violation  of  the  laws  of  the  land.    True,  if  the 
terms  of  a  contract  were  such  as  to  shock  the  feelings,  a  court  of 
equity  might  relieve  against  it,  but  at  law,  it  would  be  obliga- 
tory.    Still,  although  such  are  the  principles  which  prevail  with 
respect  to  natural  persons,  the  contracts  of  infants  and  femes- 
covert  are  not  in  general  binding  upon  them,  but  are  void  or 
voidable.    There  is  a  particuhur  class  of  contracts,  however,  by 
which  even  infants  will  be  bound,  and  these  are  contracts  for 
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neoeaaaries.     Such  are  the  genend  mlee  of  law,  relatiTe  to  the 
oontracts  of  natural  persons. 

But  it  is  otherwise  with  corporations.  A  corporation  is  a 
body  created  by  law,  composed  of  indiTiduals  united  under  a 
oommon  name,  and  haTing  succession  while  it  shall  exist.  It  is 
the  creators  of  the  law,  and  derives  all  its  powers  and  capacities 
from  the  law  of  its  creation.  ''  The  modem  doctrine  is  to 
consider  corporations  as  having  such  powers  as  are  specifi- 
cally granted  by  the  act  of  incorporation,  or  as  are  necessary 
for  the  purpose  of  carrying  into  effect  the  powers  expressly 
granted,  and  as  not  having  any  other:"  2  Kent  Com.  298,  2d 
ed.;  2  Cranch,  127;'  4  Wheat.  636;«  4  Pet.  162,-»  16  Johns.  368;* 
6  Conn.  660;*  3  Pick.  232.*  As  a  corporation  is  created  by  law, 
it  is  proper  that  in  all  cases  where  it  attempts  to  act  it  Aould 
show  that  by  its  charter  of  creation  it  has  power  so  to  act.  For 
a  corporation  created  for  the  purposes  of  constructing  a  railroad, 
or  of  acting  as  a  library  association,  to  cany  on  banking  opera- 
tions, and  to  claim  to  do  it  under  its  charter,  would  be  absurd, 
unless  the  power  so  to  do  was  expressly  or  by  implication 
authorized  in  its  charter.  If  an  agent  is  restricted  by  the  power 
received  from  his  principal,  if  the  legislatnre  of  the  state  can  not 
tnmscend  the  powers  delegated  in  the  constitution,  much  less 
can  a  corporation  go  beyond  the  charter  by  which  it  exists. 
There  is  great  propriety  in  holding  corporations  to  the  strictness 
of  the  law  by  which  they  were  created,  when  it  is  considered  that 
a  charter  granted  to  a  private  company  is  in  the  nature  of  a  con- 
inct,  and  can  not  subsequently  be  revoked  by  the  power  which 
granted  it,  without  a  violation  of  the  constitution  of  the  United 
States,  which  is  the  supreme  law  of  the  land. 

The  president,  directors,  and  comi>any  of  the  bank  of  ChiUi- 
cothe,  plaintiffs  in  this  suit,  were  incorporated  Febroary  18, 
1808.  And  by  their  act  of  incorporation,  they  are  "  made  able 
and  capable  in  law  to  have,  receive,  purchase,  enjoy,  and  retain 
to  them  and  their  successors,  lands,  tenements,  hereditaments, 
goods,  chattels,  and  effects,  of  what  kind,  nature,  or  quality  so- 
ever, and  the  same  to  sell,  demise,  grant,  alien  or  dispose  of;  to 
sue  and  be  sued,"  etc.,  and  genendly  to  do  all  acts  it  may  to 
them  appertain  to  do,  subject,  nevertheless,  to  the  restriction 
and  limitations,  in  the  act  subsequently  prescribed  and  declared: 
8  Ch.  O.  L.  20,  27.  In  the  fifteenth  section  of  the  act  it  is  declared 

1.  Bead  T.  iVovidcMf  lnmrame$  C:  8.  Bt<d$  ▼.  JDioiofer. 

t.  TnuUa  tf  Dartmomih  OoOege  y.  Woodward.     4.  People  ▼.  Wea  Ime,  Co. ;  8  Am.  Deo.  att. 

lb  Mem  York  Flremm'e  /nt .  Co.  ▼.  Elg;  18  Am.  Dms.  100.      6.  ^nf  PartA  im  ^Mton  t.  C«Ic 
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"  that  the  lands,  tenements,  and  hereditaments,  which  it  shall 
be  lawful  for  said  coiporation  to  hold,  shall  be  only  sach  as 
shall  be  requisite  for  its  accommodation  in  relation  to  the  con- 
venient transaction  of  its  business;  or  such  as  shall  hare  been 
bona  fide  mortgaged  to  it,  by  way  of  secuzily,  or  oonyejed  to  it 
in  satisfaction  of  debts  preriously  contracted  in  the  couise  of  ili 
dealings;  or  purchased  at  sales  upon  judgm^its  which  shall 
have  been  obtained  for  such  debts;  and  the  said  corporation 
shall  not,  directly  or  indirectly,  deal  or  trade  in  buying  or  sell- 
ing any  goods,  wares,  or  merchandise,  or  commodities  whatever, 
except  in  selling  the  same  when  truly  pledged  to  it  by  way  ol 
security  for  any  debt  due  the  said  corporation;  or  purchaaing 
the  same  at  sales  on  judgments  which  shall  have  been  obtained 
for  any  debts  previously  contracted  in  the  course  of  its  deal- 
ings." And  the  twentieth  section  is  as  follows:  '*  That  the  said 
corporation  shall  not  take  more  than  at  the  rate  of  six  per  cen- 
tum per  annum  on  its  loans  or  discounts."  The  continuance  of 
this  corporation  is  limited  to  the  first  day  of  January,  1818,  but 
was  afterwards  extended  to  the  first  day  of  January,  1843,  by 
the  "  act  to  incorporate  certain  banks  therein  named,  and  to  ex- 
tend the  charters  of  existing  incorporated  banks,"  passed  Feb- 
ruary 23, 1816:  2  Id.  913.  And  by  this  latter  law,  this  bank, 
\Ath  others,  was  authorized  to  take  interest  at  the  rate  of  six 
per  centum  per  annum,  in  advance  upon  its  loans  and  dis- 
counts, and  no  more. 

Taking  this  law  in  its  several  parts,  it  empowers  this  corpora- 
tion to  carry  on  banking  operations,  and  to  "  do  all  acts  it  may 
appertain  to  them  to  do"  as  a  banking  company  within  the 
restrictions  prescribed.    It  has  power  to  hold  land,  Imt  it  shall 
be  only  such  and  so  much  as  is  necessary  for  its  accommodation, 
relative  to  the  convenient  transaction  of  its  business;  or  such  as 
may  have  been  mortgaged  to  it  to  secure,  or  conveyed  to  it  in 
satisfiiction  of  a  debt,  or  such  as  shall  have  been  purchased  at 
salesupon  judgments  obtained  foritsdebts.    It  haspowerto  deal 
in  goods,  but  it  is  only  in  selling  such  as  have  been  truly  pledged 
to  it  in  security  for  any  debt  due,  or  purchasing  the  same  at 
sales  on  judgments  which  shall  have  been  obtained  for  debts 
previously  contracted  in  the  course  of  its  dealings.    It  has 
power  to  loan  money,  or  to  discount  bills  or  notes,  but  it  can 
only  be  done  at  a  rate  of  interest  at  or  under  sik  per  centum  per 
annum,  in  advance.     Beyond  this  it  has  no  more  power  or  ca- 
pacity to  go,  than  it  has  to  engage  in  any  commercial  or  mano- 
iactaring  transaction. 
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Suppose  this  ooipoxaiton  should  enter  into  a  contract  for  the 
purchase  of  a  tract  of  land — ^not  for  its  conyenienoe,  not  for  the 
payment  of  a  debt  to  it  due,  but  for  the  purposes  of  specniation —  ^ 
could  it  enforce  such  a  contmct?  A  natural  person  might  en« 
force  a  similar  contract,  but  this  corporation  could  not,  for  the 
simple  reason  that  for  the  purposes  of  such  a  contract  ifc  has  no 
existence,  it  has  no  power,  no  capacity.  The  same  would  be  the 
case  with  respect  to  a  contract,  relative  to  goods  not  within  the 
terms  of  its  charter.  If  it  be  true  that  contracts  authorized  by  the 
charter,  relative  to  lands  or  goods,  are  void,  upon  what  principle 
ahall  we  apply  a  different  rule  as  to  money  contracts?  This  corpo- 
ration has  power  to  loan  money,  provided  it  loans  it  at  a  rate  of  in- 
terest not  exceeding  six  per  cent,  interest  per  annum;  butithas  no 
power  or  capacity  to  loan  money  at  a  rate  above  and  beyond  this. 
And  if  a  contract,  as  before  stated,  relative  to  lands  or  goods  would 
be  void,  certainly  the  unauthorized,  the  forbidden  contract  with 
reqpect  to  money,  must  be.  That  such  a  contract  is  void  is  fully 
sustained  by  the  opinion  of  the  supreme  court  of  the  United 
States  in  the  case  of  The  Bank  of  the  UnUedStaies  v.  Owenseial.^ 
2  Pet.  527. 

The  pleadings  in  the  case  before  the  court  show  that  here  was 
a  loan  of  money,  and  a  contract  for  the  repayment  of  the  prin- 
cipal sum  with  interest,  at  a  greater  rate  than  that  authorized  by 
the  plaintiffs  act  of  incorporation.  This  loan  was  effected  by 
the  discount  of  the  bill  of  exchange  now  in  suit.  This  contract 
is  void,  not  because  the  rate  of  interest  is  greater  than  the  rate 
allowed  by  the  general  law  of  the  land,  but  because  it  is  such  a 
contract  as  the  plaintifb  had  no  capacity  or  power  to  make. 

In  the  present  state  of  pleadings,  the  plaintiffs  have  no  title  to 
reoover,  but  on  their  motion  leave  is  given  them  to  amend. 


The  prindpal  case  is  a  leading  one  in  Ohio,  and  has  been  cited  by  the  coorti 
of  that  atate  very  frequently.  Thna  it  was  relied  npon  to  show  tiiat  the  true 
mle for  interpreting  acta  of  incorporation  is  "to  consider  corporations  as  hav- 
ing snch  powers  as  are  specifically  granted  by  the  act  of  incorporation,  or  as 
are  necessary  for  oanying  into  effioct  the  powers  expressly  granted,  and  as  not 
any  other:*'  SiiUe  v.  CframiUe  Alexandrian  Society,  11  Ohio,  12; 
i  Bx,  Co,  V.  Clarh,  13  Id.  17;  Bartholomew  ▼.  BerUUy,  I  Ohio  St  41; 
Straus  V.  Bogle  Ina.  Co,,  6  Id.  61;  VanaUa  v.  State  Bank,  9  Id.  36.  That 
when  aa  oUigation  is  tainted  with  usury  it  was  void  for  want  of  power  in  the 
corporation  to  make  it:  Bank  of  Wooeter,  1  Id.  235;  Preble  County  Bank  v. 
BtmeU,  Id.  820;  BtuaOl  ▼.  JPisOor,  Id.  329;  Union  Bank  ▼.  Bell.  14  Id.  200| 
BUekeoek^eHeiny.  U,  S.  Banko/Pa,.1  A}tL.4M;  JBvanevUleB.  B.r.  Evam- 
iriBe^  15  Ind.  414;  that  laws  conferring  privileges  and  immunitifie  on  cocpo- 
ntkas  must  be  atricUy  construed:  Maikeny  y.  QMen^  5  Id.  417.  The  piin* 
«ipal  caaa  was  also  refmsd  to  with  approval  iaCrtid  v.  QbiBiirtJaf  Bemk^  11 
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OhkH  402.  It  WM  dedtfed  to  be  inapplioablA  aoder  the  sbitate  and  facte  be- 
fore the  ooort  in  Fhrsl  National  Bank  of  Cohtmims  t.  Oarlmf^kotue;  22  Oblo 
St.  fi02»  and  the  statate  there  oouBidered  was  adjudged  not  to  amml  a  uto 
for  naary,  hat  limply  to  forfeit  all  interert  thereon.  It  has  been  cited  be;fODd 
the  atato  where  it  waa  rendered  to  show  that  a  naiirioaa  contract  may  be  void 
not  merely  becaoae  of  the  naory,  bot  alao  becanae  made  by  or  with  a  ooipo- 
ration  having  no  authority  to  make  it:  English  v.  Smock,  34  Ind.  192;  thatacti 
done  by  a  national  bank,  or  other  corporation,  "  in  violation  of  the  law  ere 
Qttterly  void:"  Wiley  v.  Stofimck,  44  Id.  310;  Farmer^  A  T,  Bamk  t.  Hani- 
•on,  57  Ma  610;  that  the  powers  of  corporatioDS  are  wholly  derived  froB 
atatutes,  and  the  exerciae  by  a  corporation  of  powers  withheld  by  the  legie- 
lature  is  void:  CZaribe  V.  O.  <fr  <9.  Ff. /?.  i?.,  4Keh.  46d.  In  ifodb  JKcer  Aiaifc 
V.  Sherwoodi  10  IP^a.  237;  McLean  v.  The  Lafa^eUe  Bank,  3  McLean,  587; 
ComtnerckU  Bank  v.  Nolan,  7  How.  (MisB.)  508,  the  principal  caae  was  oot 
followed.  On  the  contrary,  it  waa  aaeerted  that  the  bank  waa  not  ao  withoat 
power  to  make  the  naoriona  contract  aa  to  render  it  vwd. 

The  powers  of  a  corporation  most  be  ascertained  by  reference  to  the  legb- 
lative  grant  made  in  its  &vor.  It  can  exercise  no  power  other  than  those 
specially  granted  or  which  are  incidental  or  neoesssry  to  the  enjoyment  of 
•ach  powers:  State  v.  MobUe,  30  Am.  Dec  664;  Pa,,  DeL  S  Md.  Steam  N. 
Oo.  V.  Dandridge,  29  Id.  643;  LeggeU  v.  N.  J.  M.  S  B.  Co.,  23  Id.  728;  N 
r.  F.  /m.  Co.  v.  My,  13  Id.  100  and  note;  People  v.  UUea  Ine,  Co,,  8  Id.  2I3L 

Power  or  Ck>BPOiuTioiis  to  Bobbow  Monkt,  as  incidental  to  other  powere 
expressly  granted,  is  considered  in  Bank  qf  ChiUUeoihe  v.  ChUUeothe,  30  Abl 
Dec  185  and  note  190. 

CoRPORATiovs  MAT  SUBMIT  TO  Abbisbatxov  any  matter  which  they  have 
the  power  to  submit  to  litigation  and  the  decision  of  thecoqrta:  Noteta 
Hvtckma  V.  Johnmm,  3  Am.  Dec  830. 

Power  or  Gobpobatioks  to  make  conveyances  and  the  manner  in  whioh 
the  power  may  be  exercised,  are  treated  in  Leggett  v.  N.  J.  M.  A  B.  Cx,  23 
Am.  Dec  728  and  note  740. 

Voting  bt  Pboxt  nr  CoBPOBATioira  and  their  power  to  regolato  the  aaosa: 
See  Taylor  v.  Chrimoold,  27  Am.  Dec  33  and  noto  60. 

Usury,  Whbn  Availablb  as  a  DBrxNSE:  Solomons  v.  Jones,  6  Am.  Dee. 
638;  WilkU  v.  Booeevelt,  2  Id.  149  and  note  at  155;  Warrm  v.  Crabtree,  19 
Id.  51 ;  FUmmmg  v.  AfuUigan,  13  Id.  707  and  note.  Equitable  relief  will  not 
be  granted  against  a  nsarious  contract,  except  the  complainant  pay  or 
the  amount  equitably  due:  Morgan  v.  Schermerhom,  19  Id.  449. 


Lessee  of  Girr  of  Ginoinnati  v.  The  Fibst  Pbeb- 

BYTERiAN  Church. 

[8  Omo,  396.] 

Statutb  or  LnoTATiONS  dois  vot  Run  against  the  soverugn  power.  In  the 

abeence  of  express  words  to  that  effect. 
MuHioiPAL  Gortobations  are  not  exempt  ftom  the  operation  of  thestatotod 

limitations,  wlien  seeking  to  recover  land  dedicated  to  pablio  nsa. 

Ejiotmsnt  to  leooTor  certain  lands  in  CindnnatL    The  pco> 
prieton  of  that  city  aet  apart  certain  lota  by  A^ngn^^ng  them 
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on  a  map  of  the  city  in  red  ink,  and  indorsing  the  words:  '*  The 
town  lots  given  for  public  use  are  numbered  and  painted  with 
red  ink."  The  lot  in  controversy  was  so  designated,  and,  in 
1790,  a  church  was  built  upon  it,  and  it  was  used  for  church  and 
cemetery  purposes  from  1790  to  the  commencement  of  this  action. 
The  defendants  relied  upon  the  statute  of  limitations.  The 
court  instructed  the  jury  that  this  statute  did  not  apply  against 
the  claim  by  the  city  for  land  dedicated  to  public  use.  The 
defendants  moved  for  a  new  trial. 

Siarer  and  Ibx,  for  the  motion. 

Hammond,  Warihirigton,  and  WrigfU,  contra. 

By  Court,  Laxb,  J.  The  principle,  that  the  sovereign  power 
of  a  state  is  not  bound  by  statutes  of  limitation,  without  express 
words,  obtained  in  the  earliest  stages  of  the  common  law,  and 
has  descended  to  this  day.  This  rule  is  sometimes  of  odious 
application;  but  it  is  adopted  as  incidental  to  sovereigniy,  and 
necessazy  to  preserve  against  negligence  or  cupidity,  those 
lights  which  the  state  has  acquired  or  retained. 

This  immunity,  however,  seems  to  be  an  attribute  of  sov- 
ereignty only.  No  case  is  found  in  the  books,  which  exempts 
any  other  description  of  person,  whether  natural  or  artificial, 
from  the  operations  of  the  laws;  and  none  of  the  reasons  for  the 
exemption  apply  with  much  force  to  municipal  corporations. 
The  law  imposes  upon  them  the  duty  of  defending  the  interests 
which  they  are  created  to  hold,  and  has  conferred  every  power 
necessazy  to  this  end.  When  the  property  is  their  own,  the 
statute  has  been  always  held  as  binding;  when  their  land  or 
franchises  are  of  public  character,  the  public  which  they  repre- 
sent are  principally  members  of  their  own  body,  sufficiently 
vigilant  to  watch  their  own  interests,  and  sufficiently  powerful 
to  defend  them.  The  rights  of  the  corporation,  therefore,  seem 
well  enough  protected  without  invading  the  letter  of  the  statute. 
And  the  vezy  loose  and  indefinite  character  of  some  of  these 
rights,  renders  the  protection  of  the  law  peculiarly  necessary  for 
One  security  of  occui>ants. 

New  trial  granted  without  costs. 

The  genend  proposition  asMited  In  the  principal  case,  that  a  mrnddpal 
eorpontion  does  not  so  partake  of  the  elements  of  sovereignty  as  to  entitle  it 
to  immnnity  from  the  statute  of  limitations,  is  perhaps  consistent  with  reason 
as  well  as  supported  by  authority:  Armstrong  v.  DaUcn,  4  Dev.  669;  CflemetUt 
▼.  Andermm^  46  Miss.  681;  Si.  CharUa  County  v.  Powell,  22  Mo.  525;  CaUo' 
way  (hmUy  v.  NolUy^  31  Id.  393;  Abemathy  v.  Dennis,  49  Id.  469;  School  Di- 
fdors  V.  Qasrgss,  60  Id.  194;  oity  of  PtUa  v.  ScholU^  24  Iowa,  283;  Bvcau  ▼. 
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Xrie  Counijf,  06  Pa.  St.  222.  If  the  iawmcip>lity  ahould  sue  npan  a  cantiae^ 
or  for  A  tort»  or  to  reooirer  the  poflseasion  of  properly  vested  in  it  aa  «  pcmta 
{iroprietor,  there  seems  to  be  no  reason  why  it  should  not  le  treated  as  a  mere 
private  ooiporation,  and  be  defeated  by  the  same  pleas  of  limitation  and  pre- 
scription which  would,  under  like  circumstances,  prove  fatal  to  any  private 
person  or  oorpoimtion.  In  the  principal  case,  however,  the  lands  sou^t  ts 
be  recovered  were  part  of  those  which  had  been  dedicated  to  a  pablic  use. 
The  court  treated  this  circumstance  as  an  immaterial  one.  Its  judgment  ia 
this  respect  is  in  harmony  with  those  of  many  other  of  our  courts:  Oaloakm 
V.  Menard,  23  Tex.  349;  Callaway  County  v.  Noliey,  31  Mo.  393;  Bawan*9  Ex, 
V.  Portland,  8  B.  Mon.  259;  Alvet  v.  Town  qf  Headermm^  16  Id.  151;  CUgqf 
Newport,  Id.  G99;  City  of  Cmchfnaa  v.  EvanA,  5  Ohio  St  394;  Knigki  v. 
HeaUm,  22  Vt  480;  Briel  v.  Natchez,  48  Miss.  423. 

It  is  obvious  that  the  streets  and  highways  of  a  city,  and  perhaps  its  pab- 
lic squares  and  other  parts  dedicated  to  public  use,  occupy  a  position  not  en- 
tirely similar  to  that  of  the  property  which  the  city  holds  in  its  own  right  si 
a  private  proprietor.    In  the  first  place,  these  streets  and  public  squares  are 
vested  in  the  city  for  the  use  and  benefit  of  its  inhabitants;  the  former  ooea- 
p3dng  the  position  and  assuming  the  obligations  of  a  trustee,  while  the  posi- 
tion and  rights  of  the  latter  are  very  analogous  to  those  of  a  oestet  qme  tnmL 
In  this  circumstance  alone  there  is  nothing  to  prevent  or  impede  the  operation 
of  the  statute  of  limitations.     Certainly  the  effect  of  this  statute  can  not  be 
avoided  by  vesting  property  in  one  person  for  the  benefit  of  snother.    In 
such  cases  the  trustee  Ib  vested  with  the  legal  cause  of  action  to  recover  pos- 
session of  the  trust  estate  from  an  iutruder,  and  can  not  protect  himself  from 
the  result  of  the  statute  by  showing  that  he  held  the  title  in  trust  for  sn- 
other.   This  circumstance  of  the  title  being  held  in  trust  for  the  public  hss, 
however,  been  referred  to  as  material  in  several  well-considered  cases.    It  his 
been  insisted  that  the  title  was  held  by  the  city,  not  for  the  purpose  of  aliw^ 
tion  or  of  transfer  by  others;  that  as  the  city  possessed  no  power  to  make  a 
grant,  none  oould  be  presumed  from  an  advene  possession;  and  finally,  that 
an  encroachment  upon,  or  an  adverse  holding  of,  a  public  highway,  waa  at  its 
inception,  and  during  its  continuance  ever  continued  to  be,  a  mere  public 
nuisance,  which  no  lapse  of  time  could  transform  into  a  private  right;  and, 
therefore,  that  no  right  by  adverse  possession  can  be  obtained  to  a  pubUe 
street,  or  any  part  thereof. 

This  subject  has  been  considered  more  frequently  and  thoroughly  in  Penn- 
sylvania than  elsewhere.  The  first  case  was  that  of  Commonwealth  v.  Mc- 
DonaUl,  decided  in  1827  (16  Serg.  &  R.  390).  The  defendant  was  indicted  for 
a  nuisance  in  obstructing  Water  street  in  the  city  of  Pittsburg.  This  street 
was  proved  to  have  been  dedicated  to  the  public,  and  to  have  been  used  ai  a 
public  highway  from  the  laying  out  of  the  town  until  some  time  between  1802 
and  1805,  when  it  was  obstructed  by  a  fence  placed  iicross  it.  After  dtspoi- 
ing  of  various  other  questions  the  court  said:  "  There  remains  only  to  be  con- 
sidered the  operation  of  time,  as  a  bar  to  the  proeecution  of  this  public  offense. 
As  to  the  presumption  of  a  grant,  from  a  length  of  time,  this  would  be  a  most 
unwarrantable  presumption,  a  presumption  contrary  to  all  positive  evidence 
in  the  cause;  from  whom  oould  this  grant  be?  The  Penns  could  not,  becaose 
they  had  dedicated  it  to  public  use;  the  dty  did  not;  the  state  did  not  *  * 
Who  could  convey  this  street?  No  one  but  the  legislature.  The  coaii  of 
quarter  sessions  could  not  vacate  it  under  the  general  road  law.  To  presoms 
a  grant,  would  be  presumption  run  mad;  it  would  be  against  the  positive  proof 
in  the  cause;  whatever  the  defendant's  grants  are,  he  has  shown*  and  they 
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c^ude  all  presumption  of  others.    All  the  eaaes  of  presumption  have  been 
for  private  noisanoes  and  iii  civil  actions;  and  there  the  presumption  of  m 
errant  of  an  incorporeal  right  affecting  the  rights  of  another  from  length  off 
time,  may  be  rebutted  by  proof  that  the  enjoyment  was  acquiesced  in,  not  by 
the  owner  of  the  inheritance,  but  by  one  who  possessed  a  temporary  intense 
only;  such  as  tenant  for  life  or  years,  whose  negligence  or  laches  can  not  hm 
allowed  to  prejudice  the  owner  of  the  inheritance.     How  much  less,  then, 
ought  the  acquiescence  of  the  neighbors  in  a  public  nuisance  affect  the  pubfis 
right?    And  this  is  the  reason  why  no  length  of  time  will  legalize  a  pnbUir 
nuisance,  though  it  may  afford  an  answer  to  an  action  of  a  private  individual.*^ 
Cut  the  court  further  proceeded  to  remark  that  there  could  be  no  right  of 
prescriptioD,  in  this  case,  because  the  street  itself,  as  well  as  the  obatnictioo 
thereto,  was  within  the  memory  of  man.    The  next  case  was  that  of  Barter 
▼.  Commonwealth,  3  P.  &  W.  253,  decided  in  1831.    It  involved  the  right  to 
maintain  a  well  in  a  public  street     Chief  Justice  Gibson,  delivering  the  opin- 
ion ol  the  court,  said:  "  The  title  of  the  corporation  to  the  soil,  for  uses  that, 
conduce  to  the  public  enjoyment  and  convenience,  is  paramount  and  exclusive;: 
and  no  private  occupancy  for  whatever  time,  and  whether  adverse  or  by  per- 
mission,  can  vest  a  title  inconsistent  with  it.    The  case  of  CommontoeaUh  y^ 
McDonald,  by  which  this  salutary  principle  has  been  conclusively  established*. 
is  founded  in  the  purest  reason,  and  fortified  by  the  strongest  authorities."' 

The  next  case,  in  order  of  time,  is  Bung  v.  Slioneberger,  26  Am.  Dec  OfiL 
The  peculiarity  of  tMs  case  is,  that  it  involved  a  public  square  instead  of  » 
public  street  The  court,  however,  held  this  an  immaterial  difference,  and 
that  the  erection  of  buildings  upon  a  public  square  was  a  public  nuisanoo- 
which  time  can  not  convert  into  a  private  right.  This  last  decision  was  fol- 
lowed in  CommomoeaUh  v.  Alburgery  1  Whart.  469,  involving  a  public  squarer 
in  Philadelphia,  and  also  with  Price  v.  Plmnfidd,  40  N.  J.  L.  608;  Hoadle^ 
V.  San  Frandseo,  50  Gal.  265.  The  later  authorities  in  Pennsylvania  accord 
with  theearlier:  City  of  PIvUa,  v.  P.  A  B.  B.  B,  Co.,  68  Pa.  St.  253;  Pennf 
Pol  Landing  v.  CUi/  of  PhUa,,  16  Id.  79.  The  Pennsylvania  rule  is  mani- 
festly gaining  ground  and  has  been  adopted  in  several  states:  Mayor  of  Jeraeff 
CUy  V.  Morris  Canal  and  BanUng  Co,,  1  Beas.  561 ;  Burhanh  v.  Fay,  65  N.  Y. 
67;  Sims  v.  Chattanooga,  2  Lea,  694;  Simmons  v.  Cornell,  1  B.  I.  519;  Peopfk 
V.  Pope,  53  Gal.  437.    See  also  Dill.  Mun.  Gorp.,  3d  ed.,  sees.  668-673. 

The  authority  of  the  principal  case  is  still  recognized  in  Ohio:  WiUiams  v. 
First  Pres,  Church,  1  Ohio  St.  510;  City  of  Cindnnali  v.  Emns,  5  Id.  602^ 
Lane  v.  Kennedy,  13  Id.  46.  In  the  last  case  the  court  explained  that  the 
mere  possession  of  a  public  highway,  or  of  some  part  thereof,  did  not  neces- 
sarily result  in  a  prescriptive  right  to  continue  such  possession,  to  the  ])roji»-> 
dice  of  the  public;  that  to  extinguish  the  public  easement,  it  must  appc«jr 
that  the  possession  was  adverse,  and  not  permissive  merely,  and  the  mere 
fact  that  an  encroachment  upon  a  highway  was  made  and  continued,  does  not 
show  iD  was  adverse  when  sufficient  of  the  highway  was  left  open  for  All  the 
ordinary  use  of  the  public,  and  nothing  was  done  which  ought  to  have  cre- 
ated any  apprehension  that  the  rights  of  the  publio  were  intended  to  b« 
destroyed  or  impaired.    Thui  is  manifestly  in  hannony  with  Bartiett  y.Bangor^, 

e7Me.460.  
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SdMNEB  V.  HaMPSON  EI  All. 

(8Qno,  aai.] 

<ni  FAMemMDor  Fikxfkbtt  ioe  thb  PAnxm  ov  Pi 

auLPrus  ftriiM  at  its  MqiiiaUioii«  both  between  the 

of  their  eiediton. 
Laitm  mat  bb  Hud  nr  PABnnatsHiF. 
Dowse  will  hot  kb  Allowed  Widow  ov  Deceased  PABTirBBhihBdiaD> 

quired  m  pertnenhip  property  and  required  to  pay  tiie  parteenldp 

Uabilitii 


Bill  in  equity  for  dower.  The  bill  showed  that  ihe  real  oi- 
tftle  had  been  acqnired  by  Williamaon  &  Hampeon  as  partDere, 
and  paid  for  with  their  joint  funds;  that  the  complainant  was 
Williamson's  widow;  and  that  the  firm  was  deeply  indebted,  and 
that  the  proceeds  of  the  realty  will  all  be  required  to  pay  the 
debts  of  the  firm.    The  bill  was  demurred  to. 

BroMee,  for  the  defendants. 

Van  !Drwnip,  for  the  complainant. 

By  Oonrt,  LAm,  J.  The  point  aiising  in  the  present  oaas 
aifords  an  example  of  the  changes  by  which  the  law  acoonmio- 
dates  itself  to  the  varying  circumstances  of  the  age.  No  dis- 
tinction was  made  by  the  Soman  law  between  real  and  personal 
estate;  both  were  subject  to  the  same  condition  of  descent  or 
other  legal  disposition.  When  feudal  principles  predominated* 
land,  the  reward  of  the  soldier,  or  the  means  of  organizing  the 
military  force  of  the  government,  was  withdrawn  in  a  great 
measure  from  the  control  of  the  occupant,  or  from  liability  to 
his  debts,  and  held  subject  to  the  rule  of  descents  only.  The 
efforts  of  centuries  have  been  directed  to  the  emancipation  of 
the  realty  from  these  restrictions,  and  its  iuTiolability  has  been 
so  impaired  by  subtle  contrivances,  by  open  or  indirect  attacks, 
by  the  wearing  out  of  ancient  usages,  and  by  the  adoption  of 
new  principles,  that  it  may  now  be  molded  to  most  ezigencisB, 
and  the  dominion  of  the  owner  over  it  is  nearly  as  complete  as 
over  chattels. 

Wherever  a  proper  partnership  subsists,  the  partnership  debts 
impose  a  lien  upon  the  partnership  property,  both  as  between 
the  partners  themselves  and  the  creditors  and  the  partners  or 
their  representatives:  6  Ohio,  113.^  This  lien  arises  at  the  ac- 
quisition of  the  property,  from  the  relation  itself  of  partners, 
and  is  liable  to  be  defeated  by  a  bona  fide  sale  only.    If  lands 
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can  be  holden  in  partnership  after  the  same  rules  as  peraonaUy, 
the  right  of  the  dower  must  be  subordinate  to  this  lien.  Fox 
ber  estate  is  derived  from  her  husband,  and  is  subject  to  all  in- 
cmnfaranees  existiTig  against  it  at  the  acquisition  of  his  title: 
1  Id.  642.'  In  the  earlier  stages  of  the  conunon  law,  no  proper 
partnership  in  lands  could  subsist;  but  as  social  anangements 
l>ecame  more  complex,  land  was  necessarily  used  in  partnership 
purposes,  firstly,  as  auxiliary  to  the  general  objects  of  the  asso- 
ciation, or  received  for  debts,  and  more  lately  as  direct  capital 
stock.  Numerous  cases  upon  this  subject  are  cited  in  the  argu- 
ments. ThcQj[^8how  that  the  same  rules  which  afEect  chattels, 
have  gradually  been  extended  to  lands  held  for  partnership  pur- 
poses; that  wherever  partners  manifest  their  intention  to  hold 
lands  as  partnership  stock,  either  by  express  convention  or  by 
their  course  of  dealing,  it  will  be  treated  as  such  in  all  respects 
hy  courts  of  equity.  If  such  be  the  law  in  England,  and  in  the 
elder  states,  its  policy  is  more  imperative  here,  where  real  estate 
is  so  much  the  subject  of  traffic. 
Demurrer  sustained;  bill  dismissed  without  costs. 


CSted  in  Johns  v.  Jahu,  I  Ohio  St.  367,  to  show  that  the  modvn  dootcino 
IB  thftt  there  can  be  apartnenhip  in  lands,  and  that  a  widow  is  not  entitled  to 
dower  in  lands  held  in  partnership. 

Pabtvkrship  Rxal  Estatb,  the  manner  in  which  it  is  held,  and  the  rights 
of  the  partners  and  their  creditors  with  respect  thereto:  See  Baird  v.  BainVs 
J7eirt,  81  Am.  Dec  390;  Aiea  ▼.  i?aiiio«,  29  Id.  463;  Hale  r.  ffemarie,  2!  Id. 
289  and  note;  Teaimtm  v.  Woods^  Id.  452  and  note;  Mun^ord  v.  McKa^^  24 
Id.  84;  Baber  v.  Wheekr^  Id.  66;  Ch^eate  v.  CTreene,  13  Id.  642,  and  note  at  pi^ 
646. 


MooBB  t;.  Adaub  and  Neweibk. 

[8  OBlOt  ST9.) 

Mbraob  voa  wmcH  Onb  mat  Avoid  ms  Act  ob  Dbed  exist  when  he  is  pvl 
in  fear  of  imprisonment,  or  mayhem,  or  loss  of  a  memher,  or  of  his  life. 

DuBns  or  IicPRiaoiniEirr  dobs  mot  Exist  when  the  imprisonment  or  dnress 
is  tortioos  and  nnlawfoL 

Dbbd  upon  as  Uklawvul  Considbkatiok  will  not  bb  Vaoatbd;  the  parties 
stand  Ml  pari  deUeto,  and  will  be  left  where  the  ooort  finds  them. 

Bill  to  set  aside  a  conyeyance  made  by  Mooie  to  Adams. 
The  hill  stated  that  oomphunant,  in  May,  1831,  prosecuted  Adams 
for  f oxgexy;  that  the  latter,  through  the  skill  of  his  attorney,  was 
diachaxged  on  examination  before  a  justice  of  the  peace;  that 

1.  Qrumt  T.  ffrtOM,  18  Am.  Deo.  tiX 
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upon  saeh  diacharge,  Adams  and  his  attorney  thieatened  com- 
plainant with  prosecution  for  perjuiy,  and  with  an  action  for 
malicious  prosecution;  thafc  an  affidavit  was  prepared  and  a  war- 
rant issued,  and  complainant  told  that  no  delay  would  be  tole- 
rated, and  that  he  had  better  settle  the  matter  at  once;  that, 
though  complainant  was  perfectly  innocent,  he  thought  the  pub- 
lic might  be  prejudiced  against  him,  and  he  therefore  com- 
promised with  Adams,  agreeing  to  pay  him  one  hundred  dollars; 
that  he  made  the  conyeyance  with  the  understanding  that  a  re- 
conTcyance  would  be  made  on  payment  of  the  one  hundred  dol- 
lars, and  upon  the  promise  of  Adams  that  nothing  further  should 
be  done  toward  inyestigating  the  matter;  and  that  notwithstand- 
ing such  promise,  complainant  had  been  prosecuted  for  perjury 
for  his  evidence  on  the  examination,  but  had  been  dischazged; 
and  that  Newkirk  had  received  a  conveyance  from  Adams  with 
notice  of  the  facts.  The  facts  alleged  seem  to  have  been  sob- 
stantially  established  or  admitted. 

liavDsan,  Smiih,  and  Ckapin,  for  the  plaintiff. 

No  argument  for  the  defendants. 

By  Court,  Wood,  J.  The  complainant  seeks  relief,  because 
he  was  compelled  by  duress  to  make  the  deed  £6  Adams.  Is  he 
right  in  this  assumption?  We  incline  to  a  different  opinion. 
Lord  Coke  says  that  for  menaces  in  four  instances,  a  man  may 
avoid  his  own  act:  1.  For  fear  of  loss  of  life;  2.  Of  member; 
3.  Of  mayhem;  and  4.  Of  imprisonment:  2  Bac.  Abr.  156, 157. 
The  complainant  was  in  no  fear  of  life,  or  member,  or  mayhem; 
the  mere  threat  of  consequential  imprisonment  does  not  oonsti* 
tute  duress.  There  must  be  actual  and  tmlawful  imprisonment 
to  constitute  duress,  and  the  deed  given  as  a  consideration  for 
the  discharge.  *'It  is  not  accounted  duress  of  imprisonment, 
but  when  either  the  imprisonment  or  the  duress  that  is  offered, 
in  prison,  or  at  large,  is  tortuous  and  tmlawful;  for  execuHojvru, 
non  hahet  injuriam:"  Id. 

2.  The  complainant  seeks  relief  because  the  consideration  of 
Ids  deed  was,  in  part,  the  agreement  not  to  prosecute  him  for 
perjury.  We  think  this  ground,  also,  unavailable  for  him.  The 
agreement  is  unlawful,  in  which  both  parties  are  concerned,  and 
they  stand  in  pari  delicto.  It  is  contra  bonos  mores,  and  good 
policy  requires  the  court  to  leave  the  parties  as  it  finds  them,  and 
not  corrupt  itself  by  interfering  between  a  corrupt  vendee  and 
an  equally  tainted  vendor:  4  Ohio,  418;'  7  Id.  77;*  2  Kent  Com. 
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366;  2  Stack.  Et.  87.  These  cases  aie  all  of  ezecutoiy  con- 
tracts, it  is  true,  but  this  court  has  determined  that  when  a  deed 
was  delivered,  upon  an  agreement  analogous  to  the  one  set  up 
in  the  bill,  the  contract  was  executed,  and  that  the  court  would 
leave  the  parties  to  the  full  enjoyment  of  the  fruit  of  their 
iniquity  without  interference.  It  is  said,  however,  that  that  was 
jui  action  at  law,  and  this  a  case  in  equity.  We  know  of  no  dis- 
tinction in  the  application  of  these  rules,  in  the  one  or  the  other 
•court. 

The  bill  is  dismissed  with  costs. 


A  Pabtt  to  as  UKLAwrcrL  Conteaot  will  not  ordinarily  be  aided  in  any 
'OOQit  of  law  or  equity.  "  While  the  law  will  not  enforoe  an  exeeatory  con- 
tnet  (of  this  character)  bat  leave  the  parties  as  it  finds  them  in  such  case; 
«H  neither  will  it  aid  the  party  who  has  performed  sach  contract,  by  enabling 
liim  to  recover  back  the  amount  he  has  paid,  bat  the  maxim,  volenti  non  JU 
it^uria,  applies  in  all  its  force.  There  is,  perhaps,  no  principle  on  which 
there  is  less  conflict  of  aathority  from  the  earliest  to  the  most  modem  re- 
ports:" Spauldbig  v.  Bcmk  of  MusHngum^  12  Ohio,  548,  citing  the  principal 


Doans,  what  is,  and  its  effiBct,  Is  the  snbject  of  the  note  to  HaUer  v. 
-Gfwoifee.  26  Am.  Dea  874. 


&  AND  E.  W.  FeBBT  V.  TOBBENOE. 

[8  Ohio,  m.] 

fhEBAKBOATS  MAT  BB  TaXXD  WHUtS  TBI  OWKCB  ReSIDIS,  tboogh  they  9X9 

navigated  beyond  the  bonndaiy  of  the  state;  and  a  statute  requiring 
them  to  be  so  taxed  does  not  conflict  with  the  constitution  of  the  United 
States  nor  the  ordinance  of  1787. 

Aftmtxp  case,  to  determine  the  yalidiiy  of  a  statute. 

Wright^  Hodges^  and  WaUoer,  for  the  plaintiff. 

H.  Starry  for  the  defendant. 

By  C!onrt,  Gbdcke,  J.  This  case  comes  before  the  court  on 
the  following  agreed  state  of  facts.  The  plaintiffs  are  owners 
•of  the  steamboat  Adriatic.  They  reside  in  Cincinnati,  where  the 
boat  was  boilt.  She  was  enrolled  first  at  Cincinnati,  and  after- 
wards at  Lonisrille;  and  is  one  of  the  largest  class  of  boats  in- 
tended for  and  employed  in  the  trade  on  the  Mississippi;  but 
iouching  occasionally  at  Cincinnati,  to  receive  and  discharge 
freight.  The  defendant  is  treasurer  of  Hamilton  county.  In 
1836,  a  tax  was  levied  upon  this  boat,  and  by  agreement  be- 
tween the  parties,  paid  without  prejudice  to  the  right  of  tiying 
the  legality  of  the  tax.     The  tax  was  levied  under  the  act  of 
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1881.  The  fizBl  section  dedarosfhataU  stock  or  capital  mveBled 
in  steamboats  shall  be  subject  to  taxation;  and  the  sixth  section, 
that  all  stocks  or  interest  in  steamboats  shall  be  valued  upon  the 
statement  of  the  owner  nnder  oath.  It  is  admitted,  that  if  this 
law  is  constitutional,  the  tax  was  legally  collected,  and  that  this 
action,  which  is  brought  for  the  recoveiy  of  it  back,  can  not  be 
maintained.  It  is  contended:  1.  That  it  is  repug^nant  to  the 
fundamental  principles  of  taxation;  2.  That  it  is  repugnant  to 
the  constitution  of  the  United  States;  and  3.  That  it  is  a  TiolaUon 
of  the  ordinance  of  1787. 

The  first  objection  we  are  not  authorized  to  consider;  it  is  ad- 
dressed to  the  legislature,  and  not  the  courts.  No  state  has 
ever  been  able  to  deTise  a  perfectly  just  system  of  taxation. 
The  laws  which  goTcm  the  distribution  of  wealth,  are  so  imper- 
fectty  understood,  that  the  greatest  wisdom  is,  perhaps,  unequal 
to  the  task.  Moreover,  the  two  classes  of  individuals,  those  who 
administer  the  practical  afibirs  of  society,  and  those  who  are  mas- 
ters of  the  science  of  political  economy,  dividing  between  them- 
selves the  actual  amount  of  knowledge,  the  whole  even  of  that 
knowledge  can  seldom  be  made  to  bear  upon  the  interests  of  the 
community.  It  is  one  fundamental  principle  of  taxation.  How- 
ever, that  the  property  of  all  the  citizens  should  be  made  to  con- 
tribute as  equally  as  possible  to  the  public  burdens;  and  the  law 
under  which  this  tax  was  levied,  was  probably  framed  for  the 
purpose  of  attaining  this  great  object.  It  imposes  a  general  tax 
upon  stock  of  every  description.  If  it  had  exempted  capital  in* 
vested  in  steamboats,  a  disproportionate  burden  would  have 
been  imposed  upon  the  class  of  citizens  taxed.  Similar  laws  ex- 
ist in  Ck>nnecticut,  Massachusetts,  and  New  York;  only  in  the 
former  state,  it  is  provided,  that  if  the  boat  is  taxed  in  any  other 
state,  it  shall  thenceforth  be  relieved  from  the  imposition  there. 
If  it  is  fit  and  proper,  that  all  the  citizens  should  be  made  to 
contribute,  as  nearly  as  possible,  equally  to  the  expenses  of  gov- 
ernment, no  rule  more  just  can  be  adopted,  than  that  which 
considers  property  of  this  description,  as  situated  in  the  place 
where  the  proprietors  reside.  It  is  not  on  the  technical  princi- 
ple, that  the  sUua  of  personal  property  is  there  where  the  domicile 
of  the  owner  is  foimd;  for  that  would  embrace  property  which 
was  exclusively  and  constantiy  employed  in  another  state.  It  is 
because  a  boat  which  is  navigated  beyond  the  boundary  of  any 
one  state,  can  not,  in  the  nature  of  things,  be  considered  as 
located,  for  the  purposes  of  taxation,  in  any  other  place  than 
that  where  the  owners  reside. 
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Is  the  law  repugnant  to  the  constitation  of  the  United  StateeT 
It  must  necessarily  be  difficult  in  a  gOTemment  so  complex  as 
omrs,  composed  of  one  goveroment  within  another;  or,  perhaps, 
more  properly,  of  two  jurisdictions  standing  side  by  side  of  each 
other,  to  prevent  all  interference  of  their  respective  powers.  The 
"wisdom  of  their  contrivance  consists  in  their  touching  each  other 
in  so  many  points,  and  the  occasional  inconvenience  which  this 
produces,  is  only  the  accidental  result  of  the  general  genius  of 
the  system.  Health  laws,  insx>ection  laws,  wreck  laws,  and  har- 
bor regulations,  are  only  a  few  of  those  instances  in  which  state 
legislation  may  appear  to  interfere  with  the  acknowledged  power 
of  congress  to  regulate  commerce;  and  yet  these  laws  are  uni- 
versally conceded  to  be  valid,  because  they  act  upon  a  subject- 
matter  which  is  within  the  appropriate  sphere  of  state  legisla- 
tion. 

The  laws  for  regulating  the  internal  commerce  of  a  state,  those 
which  have  relation  to  the  construction  of  roads  and  canals, 
constitute  an  immense  portion  of  legislation,  which  is  reserved 
to  the  states;  and  yet  they  may  more  or  less  interfere  indirectly 
with  even  the  exclusive  power  of  congress  to  regulate  commerce 
among  the  states.  This  occasional  interference,  which  no  hu- 
man foresight  could  avoid,  and  which  no  human  wisdom  could 
altogether  prevent,  is  even  necessary  to  carry  out  the  general  de- 
signs of  the  government.  It  creates  a  salutary  control  upon  the 
powers  which  are  claimed  and  exercised  by  the  two  jurisdictions, 
and  prevents  either  from  indulging  in  an  unlimited  exertion  of 
the  authority  confided  to  it.  The  laws  of  this  state,  which  im- 
pose a  tax  upon  the  capital  stock  of  merchants,  and  more  par- 
ticularly those  which  impose  a  duiy  on  boats  navigating  the 
canals,  necessarily  affect  its  commerce  with  other  statee;  and 
yet  this  has  never  been  suggested  as  a  reason  why  such  laws  are 
unconstitutional.  If  there  is  one  class  of  powers  which  enters 
into  the  very  definition  of  the  authority  to  regulate  commerce, 
there  is  also  another,  which  is  of  the  very  essence  of  state  legis- 
lation, and  which  can  not  be  denied  to  the  states,  without  im- 
pairing the  very  constitution,  whose  integrity  is  intended  to  be 
preserved.  In  the  case  of  Oibbans  v.  Ogden,  9  Wheat.,^  it  was 
admitted  that  the  taxing  power  was  not  a  part  of  the  power  to 
regulate  commerce.  It  had  been  ruled  differently  before;  but  in 
that  case  it  was  admitted  that  the  two  powers  were  substantive 
and  distinct  from  each  other;  and  that  the  states  might  have 

on  imports  and  exports,  if  the  constitution  had 

1.  9  WhMft.  1. 
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not  contained  a  separate  prohibition  on  the  subject.  And  jet  it  ia 
evident  that  there  could  be  no  more  formidable  interference  viUi 
the  power  to  regulate  commerce,  than  the  imposition  of  duties 
upon  imports  and  exports. 

But  if  this  tax  is  not  repugnant  to  the  constitution  on  these 
grounds,  does  it  infringe  that  clause  which  forbids  a  state  from 
levying  a  tonnage  duty?  A  tonnage  duty  is  a  duty  xipon  a 
vessel  without  any  reference  to  the  place  where  her  owner  resides, 
without  any  regud  to  the  jurisdiction,  within  which  the  cajntal 
invested  is  owned.  It  is  then  most  manifestly  a  tax  upon  the 
boat  as  an  instrument  of  navigation,  and  not  a  tax  upon  the 
property  of  citizens  of  the  state.  This  distinction,  I  think, 
shows  the  reason  why  a  power  so  general  and  indiscriminate  as 
the  imposition  of  a  tonnage  duty  was  withheld  from  the  states; 
and  it  affords  an  equally  good  reason,  why  a  tax,  which  confines 
itself  exclusively  to  the  property  of  our  own  citizens,  can  not  be 
considered  within  the  letter  or  spirit  of'  the  prohibition.  The 
former  power  would  interfere  directly  with  the  taxing  povrer  of 
other  states;  while  the  last  would  be  the  mere  exerciae  of  a 
power,  which  appropriately  belongs  to  a  single  state.  One 
great  design  of  the  federal  constitution,  so  far  as  the  interoourse 
junong  the  states  is  concerned,  was  to  prevent  a  conflict  of  their 
xespective  powers;  and  that  great  end  is  not  infringed,  but  is 
carefully  preserved  by  the  express  provision  of  our  law,  which 
veetaicts  the  tax  to  the  property  of  citizens  of  our  ovm  state. 
The  New  England  confederation,  the  assembly  which  met  at 
Albany,  and  the  conyention  of  Annapolis,  which  led  to  the 
formation  of  the  constitution  of  the  United  States,  were  all  more 
or  less  designed  to  guard  against  the  countervailing  regulations 
of  the  different  states.  They  were  intended  to  prevent  the  en- 
croachments of  one  state  upon  the  legitimate  powers  of  the 
others;  and  not  to  narrow  the  sphere  of  state  legislation  further 
than  was  absolutely  necessary  for  that  object. 

InMsCvMochy.  TheBankofihe  UniiedStaies.^WheaL,^  it 
held,  that  it  was  not  competent  to  a  state  to  tax  the 
of  the  bank;  but  it  was  admitted,  that  a  state  might  tax  the 
stock  of  individuals  living  within  the  state,  although  it  might  be 
srgued  with  great  force,  that  this  was  doing,  indirectly,  what  it 
was  not  permitted  to  do  directly.  But  the  rights  of  the  states 
are  themselves  substantive  and  independent  powers,  which  con- 
gress can  neither  usurp  nor  impair,  merely  because  it  is  sometimes 
difficult  to  define  the  exact  boundary  which  terminates  those  pow- 

1.  McCuUodk  T.  The  State  i/  Mtayiand,  4  Whtti.  S10. 
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exB.  The  repugnance  of  the  power  exercised  in  this  case,  to  that 
clause  of  the  constitution,  which  prohibits  the  states  from  IcTjing 
a  tonnage  duty,  is  as  little  perceivable,  as  were  the  two  appar- 
ently conflicting  powers  in  the  case  of  MsOidloch  v.  The  Bank  of 
the  Uniied  Stales.  The  two  cases  are,  to  be  sure,  diverso  intuila; 
but  the  analogy  between  them  is  not,  for  that  reason,  the  less 
strong.  It  may  be  necessaiy  in  both,  to  make  nice  distinctions; 
but  the  making  distinctions  constitutes,  if  I  may  so  express  my- 
Belf ,  the  chief  exercise  of  the  human  mind,  in  every  department 
of  knowledge,  whether  theoretical  or  practical.  It  is  one  of  our 
privileges,  and  not  one  of  oxa  vices,  that  we  can  not  always  see 
our  way  clearly  to  the  performance  of  great  public  duties,  vrith- 
out  much  thought,  attention,  and  study. 

The  Lite  case  of  the  CUy  of  New  York  v.  MUn,  11  Pet.  102,  in 
which  veas  upheld  the  constitutionality  of  a  law  in  New  York, 
making  it  obligatory  on  all  captains  of  vessels  engaged  in  the 
foreign  trade,  to  give  bonds  that  the  emigrants  on  board  should 
not  become  a  public  chaxge,  shows  that  there  is  as  strong  a  dis- 
position in  that  court,  to  maintain  the  just  powers  of  the  states, 
aa  there  is  to  preserve  unimpaired,  the  acknowledged  powers  of 
the  general  government.  The  states  must  not  be  regarded  as 
mere  municipal  corporations.  The  happiness  and  welfare  of  the 
people  are  as  much,  if  not  more,  wrapped  up  in  their  administra- 
tion, than  in  that  of  the  federal  government,  inasmuch  as  the 
sphere  of  legislation  which  is  prescribed  to  them,  comprehends  a 
greater  variety  of  vital  interests.  He  vras  a  wise  man,  Oliver 
SUsworth,  who  in  the  convention  which  framed  the  constitution, 
declared  that  he  did  not  want  a  splendid  national  government; 
he  wanted  a  government  which  would  give  him  domestic  felicity. 
The  saying  showed  that  ^e  thoroughly  understood  the  great 
purpose  for  which  government  was  created.  The  law  of  1831  is 
not  unconstitutional  any  more  than  would  be  a  law  which  im- 
posed a  tax  upon  every  barrel  of  flour  or  tobacco  manufactured. 
Such  a  tax  might  be  argued  to  be  virtually  a  duty  upon  exports, 
because  a  large  portion  of  the  flour  and  tobacco  would  bo 
actually  exported.  The  toll  exacted  from  canal  boats',  too, 
might  be  contended  to  be  a  tax  upon  goods  imported  from 
another  state,  because  the  owners  of  the  goods  paid  the  tax. 
There  is  no  power  in  words,  but  there  is  power  in  just  and  cor- 
rect distinctions.  A  tax  upon  land,  is  in  one  sense  a  tax  upon 
exports,  because  it  is  certain  that  some  portion  of  its  produce 
will  be  exported.  But  it  would  not  be  a  tax  upon  the  privilege 
of  exporting;  neither  the  design  of  the  law  nor  the  form  in 
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which  it  was  clothed  would  authorize  us  to  say  so.  There 
could  be  no  visible  bond  of  connection  between  the  federal  and 
the  state  governments,  if  their  respective  rig^hts  and  intetests 
did  not  lie  in  the  near  neighborhood  of  each  other. 

A  third  ground  taken  is,  that  the  tax  is  repugnant  to  the 
fourth  article  of  the  ordinance  of  1787,  which  declares  that  the 
navigable  waters  leading  into  the  Mississippi  shall  be  common 
highways  and  forever  free.  Even  admitting  that  the  article  ap- 
plies to  citizens  of  this  state,  and  not  to  citizens  of  other 
states,  with  regard  to  whom  invidious  distinctions  might  be 
made  in  the  form  of  discriminating  duties,  if  the  power  con- 
templated were  permitted,  yet  this  tax  can  not  be  regarded  as  a 
restraint  upon  the  right  of  navigating  those  waters.  The  tax 
presupposes  the  right.  Its  efficacy,  as  a  tax,  results  from  the 
very  liberty  of  exercising  it,  and  could  have  no  operation  if  the 
right  were  disturbed. 

The  conclusion  on  the  whole  is,  that  the  tax  complained  of 
does  not  interfere  with  the  power  of  congress  to  regulate  com- 
merce; nor  can  it  be  regarded  as  a  tonnage  duty,  because  that  is 
a  tax  which  is  levied  upon  the  vessel  as  an  instrument  of  naviga- 
tion, and  without  reference  to  the  place  where  she  is  owned;  not 
is  it  a  violation  of  the  ordinance  of  1787. 


Approved  and  followed  in  The  Pomeny  l^xU  Co.  y.  i>«iif,  21  Ohio  8t  57S» 
on  the  point "  that  steambottta  owned  hy  citisena  of  thia  atata  taid  eaoplafvd 
in  navigating  watera  within  or  borderingnpon  the  atate,  were  property  anbjeot^ 
within  the  Imitative  diacretiont  to  taxation  in  thia  atate,  although  alao 
in  other  waten  neither  within  nor  bordering  upon  the  atate,  taid  that  it 
aabjeet  to  taTation  in  the  plaoe  where  the  ownera  reaided." 


BlCKOX  V.  GiTT  OF  Glevelahd. 

[8  Omo,  643.] 

Fob  Work  Donk  bt  a  Town  ukder  Autuoritt  or  a  Statotb,  and  in  the 
perf onnanoe  of  a  pnblic  tmat,  no  action  for  damagea  can  be  maiataiaad* 

AaSBSSMXNT  OF  COMPENSATION  KAT  BB  MaDBBT  COMMraSIONBBS,  for  piOpattjP 

taken  for  a  pnblic  use.    A  trial  by  jury  need  not  be  required. 
Wherb  Pbocbbdinos  for  thb  Assessment  of  Damages  for  property  injured 
by  gnuiiug   a  street  are  anthorized,  the  party  injured  must  reaort  to 
snch  prooeedinga,  and  can  not  sustain  an  action  at  law. 

Trespass  on  the  case;  submitted  on  statement  of  facts. 

Andrews  and  Fbote,  for  the  plaintiff. 

JTl  B.  Payne,  for  the  defendants. 
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By  Ccnut,  Gbdcxb,  J.    This  action  is  brought  for  damage  occa- 
sioned by  grading  Union  lane  and  Water  street,  in  the  town  of 
Cleveland.    On  the  fifteenth  of  June,  1834,  an  order  was  made 
by  the  corporation,  for  grading  certain  streets,  including  the  two 
above  mentioned.    The  order  was  made  in  pursuance  of  a  law 
passed  February  18, 1834.    Union  lane  was  graded  in  ptursuance 
of  the  order,  in  the  year  1834.    Water  street  was  graded  during 
the  summer  and  fall  of  1835,  imder  an  order  for  continuing  the 
first-mentioned  grade;  and  this  order  was  made  April  15, 1835. 
On  the  seventh  of  March,  1835,  an  act  amendatory  of  the  preced- 
ing act  was  passed  by  the  legislature,  appointing  three  persons 
therein  named  to  appraise  the  damage  which  might  occur  to  any 
persons  from  the  prosecution  of  the  work.    On  the  fifth  of  Sep- 
tember, 1885,  a  committee  of  three  persons  were  appointed  by 
the  corporation  by  virtue  of  the  fourth  section  of  the  last  act,  to 
appraise  the  damages  caused  by  the  grading.    This  committee 
was  duly  organized,  and  from  about  tixe  twentieth  of  October, 
1835,  to  the  twenty-sixth  of  Februaty,  1836,  met  regularly,  to 
receive  and  determine  claims  for  damages;  at  which  last-men- 
tioned time  they  made  their  returns  to  the  corporation,  having 
disposed  of  all  claims  before  them;  since  which  they  have  never 
convened. 

It  is  admitted,  that  the  plaintiff  had  notice  of  the  time  and 
place,  when  and  where  the  committee  met,  and  that  he  preferred 
a  daim  for  the  injury  to  his  lot  on  Union  lane,  which  was  acted 
upon  and  disallowed  by  the  committee.  It  is  further  admitted, 
that  previous  to  the  first  of  January,  1836,  the  plaintiff  had  no- 
tice of  an  act  of  the  legislature  passed  in  December,  1836,amend- 
atory  of  the  preoedingact  of  March,  1835,  and  that  he  did  not 
present  any  claim  for  damage  to  his  properly  on  Water  street. 
It  is  also  admitted,  that  the  board  of  appraisers  consisted  of  three 
persons,  two  of  whom  were  citizens,  and  all  freeholders  of 
Cleveland,  and  that  they  generally  made  their  appraisement  upon 
view  of  the  premises,  without  examining  witnesses  or  hearing 
parties,  excepting  that  the  statements  of  parties  were  heard  upon 
request. 

In  what  respect,  then,  does  the  case  differ  from  that  of  Sco- 
vU  V.  Oiddings,  7  Ohio,  211?  In  none,  except  that  the  present 
action  is  brought  against  the  corporation,  and  in  the  former  it 
was  against  an  agent.  But  this  in  reality  presents  a  difference 
of  fact,  and  not  of  principle:  the  corporation  acted  under  the 
authority  of  an  act  of  the  legislature,  and  no  action  will  lie  for 
what  they  have  done  in  the  execution  of  that  duty,  unless  they 
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exceeded  die  aaihoriiy  confided  to  ifaem,  or  abused  ifaal  anihcB^ 
itj  by  acting  arbitrarily,  or  oppressiTely,  in  ilie  mode  of  canyiiig 
it  into  execation. 

In  BouUon  v.  Crowther,  2  Bam.  &  Cress.  703,  whaxe,  by  a  gen- 
eral turnpike  act,  the  trustees  of  roads  were  authorized  to  divert, 
shorten,  or  improve  them,  it  was  held  that  no  action  could  be 
maintained  against  them,  for  a  consequential  injury,  resulting 
from  an  act  which  they  were  authorized  to  do.  And  this  was  onty 
a  ratification  of  the  same  principles  which  had  been  previousfy 
declared  in  SuUanY.  Clarke,  6  Taunt  34.  There  the  defendants 
had  a  public  trust  to  perform,  and  it  was  held  that  having  acted 
6ona^/{dtf  and  according  to  their  best  skill  and  diligence,  in  the  ex- 
ercise of  a  public  function,  although  they  had  done  an  act  which 
occasioned  consequential  injury  to  a  citizen,  they  were  not  liable 
for  such  damage.  The  case  of  Leader  v.  Maxton,  3  Wils.  461, 
has  been  sometimes  supposed  to  be  inconsistentwith  these  deter- 
minations. In  The  Manvfactyring  C&mpany  v.  MaredUh^  4  T.  B. 
790,  Lord  Eenyon  says  that  he  doubts  the  accuracy  of  the  leposri 
of  that  case  in  Wilson.  But,  in  reality,  that  case  is  notat  all  ir- 
reconcilable with  anyone  of  the  subsequent  determinations.  It 
would  seem  from  the  report,  that  the  defendants  had  been  guiltf 
of  an  abuse  of  the  authority  intrusted  to  them;  they  were,  Vbae- 
fore,  trespassers  ab  initio.  The  question  therefore  was  rightfully 
determined,  although  the  court  may  have  been  mistaken  in  the 
annunciation  of  the  general  principle.  The  case  which  I  have 
just  referred  to,  from  4  T.  R.,  is  itself  a  decisive  authority 
against  the  present  action. 

The  principle  declared  in  these  cases  has  been  strengthened 
and  confirmed  by  subsequent  decisions  in  this  country.  Ib 
Steele  v.  The  NavigatUni  Company,  2  Johns.  286,  the  action  as  in 
this  instance,  was  directiy  against  the  corporation,  but,  inasmuch 
as  they  acted  under  the  authority  of  an  act  of  the  legislature,  it 
was  held  that  no  action  was  maintainable  against  them.  And  id 
CaUender  v.  Marsh,  1  Pick.  418,  where  a  surveyor  was  authorized 
by  statute  to  dig  down  a  street,  it  was  decided  that  if  he  acted 
within  the  scope  of  his  authority,  a  party  injured  could  not  in- 
stitute an  action  against  him,  nor  against  any  other  person  em- 
ployed by  him.  The  power  complained  of  in  this  instance  is 
one  which  has  been  exerdsed  in  every  civiliEed  country.  At 
Rome  the  general  care  of  the  highways  was  given  to  the  fiddUea, 
who  appointed  agents  for  the  superintendence  of  the  roads  with- 
out, and  of  the  streets  within  the  city.  And  one  of  the  duties  of 
these  last  was  to  level  the  streets.    'Where  private  property  waa 
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taikenforpaUiciises,  the  dyil  law  allowed  a  compensation.  The 
oominon  law  lawyers  have  always  contended  against  tliis  right 
In  this  country,  we  have  adopted  the  former  role,  the  state  of 
South  Carolina  being  the  only  one  which  I  recollect,  whose  con- 
stitation  does  not  guarantee  tiie  right  to  be  compensated  in  such 
cases.  Whether  this  case,  however,  comes  within  the  provision 
of  our  constitution,  I  think,  may  well  be  doubted.  Private 
properly  is  not  in  reality  appropriated  to  public  uses;  but  by 
leveling  the  streets  in  Cleveland,  a  consequential  injury  only  is 
sustained  by  individuals.  It  was  in  the  power  of  the  legislature, 
however,  to  award  compensation;  and  they  have  made  effectual 
provision  for  that  purpose.  The  act  of  the  eighteenth  of  February, 
1834,  gives  the  authority  to  grade  Union  and  Water  streets,  and 
that  of  March  7, 1835,  provides  for  the  assessment  of  damages. 

What  just  ground  of  complaint  is  there  then  ?  It  is  that  the 
right  to  jury  trial  is  not  preserved.  There  is  not  a  single  state 
in  the  union,  in  which  a  case  of  this  kind  has  been  supposed  to 
fall  within  the  constitutional  provision  relating  to  trial  by  jury. 
From  time  immemorial,  the  practice  of  assessing  damages,  by 
commissioners  variously  appointed,  has  been  in  use  in  the 
United  States.  And  yet,  notwithstanding  so  many  of  them 
have  revised  and  changed  their  constitutions,  it  has  never  been 
thought  necessaiy  to  make  the  guaranty  of  jury  trial  more  com- 
prehensive in  its  meaning,  than  it  was  before  supposed  to  be. 
There  is  a  total  inapplicability  of  the  use  of  jury  trial  in  such  a 
case.  It  may  as  well  be  said,  that  a  tax  can  not  be  collected 
without  convening  a  jury,  in  the  case  of  every  individual,  to  de- 
termine whether  it  is  rightfully  levied.  If  it  should  not  be,  then 
an  action  would  be  maintainable;  and  so  in  this  case,  if  the  cor- 
poration had  exceeded  the  authority  intrusted  to  them,  they 
would  subject  themselves  to  an  action,  and  then,  in  both  in- 
stances, jury  trial  would  have  its  full  application:  7  Ohio,  111. 

It  is  evident,  then,  that  this  action  can  not  be  supported. 
Water  street  was  graded  in  the  summer  and  fall  of  1835.  The 
committee  to  assess  were  in  session  until  February,  1836,  and 
yet  the  plaintiff  presented  no  claim  for  damages,  probably  be- 
cause he  did  not  approve  the  decision  of  the  committee  on  his 
claim  for  damages  on  Union  lane.  The  amendatory  act  of  De- 
cember 17, 1835,  declares  that  those  who  shall  omit  to  present 
their  daimsy  shall  be  deemed  to  have  waived  them;  in  that  mode, 
and  as  against  the  present  defendants,  there  never  existed  a 
right  of  action.  * 

Judgment  for  the  defendant 
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City  IB  not  liable  to  an  action  fordama^gn  for  iojntiea  xeanltiqg  frooi  end- 
ing a  street,  when  the  work  is  done  under  and  parsoant  to  m  itebite  wfaich 
preecribee  a  f onn  for  ■ifuwing  damages,  by  means  of  which  oompenaatiaB  caa 
beobtained:  lUMes y.  Oeoekmd,  10 (»ik^  Ifil;  BmHtm y.  ffmmSUm * Erk 
n.  H.  Co.,  4  Ohio  St.  089;  CU^  qf  OUusinnaU  t.  Ptm^,  21  Id.  609,  all  dtfai^ 
the  principal  case.  Bat  if  the  statata  does  not  provide  a  mode  by  which 
plaintiff  could  have  obtained  compensation,  then  he  may  prosaonte  his  oon- 
mon  law  action:  FooU  t.  Oi^  i^CineUmati,  11  Ohio,  410. 

MimciFAL  CoBPORATioK  HAT  Bboiudb  A  Stbeet  whenever  it  deems 
'*  sach  improvemant  osefol  to  the  local  paUic,"  and  is  not  answershle  to  say 
private  dtiaen  for  oonseqnential  injuries  to  his  property  vesnlting  therefrom, 
the  property  itself  not  being  dng  down  or  destroyed,  nor  injnxed  by  draiaiBg 
or  backing  water  thereon:  Keaa^  v.  LonistjUU,  29  Am.  Dec  395.  It  is,  how- 
ever, answerable  for  injnries  resulting  from  the  malicioos  acts  of  ita  offioen 
and  sgents  in  digging  np  a  street  and  thereby  destroying  and  injoriag  prop- 
erty: Qoodlot  T.  CUig  qf  OmeumaH,  22  Id.  704.  Thia  case  was  detenniaed 
upon  the  allegation  in  the  oomplsint»  that  the  act  done  waa  illegsl  and  msli- 
doos.  It  is  not,  therefore,  an  aathotity  when  the  proofs  or  pleadings  show 
that  walls  are  nndermtned  or  weakened,  or  property  otherwise  injured  in  re- 
gtading  streets,  or  In  prooecoting  in  good  faith  adieraea  eaterad  Into  with  ia- 
tsnt  to  promote  the  wdfwa  ol  the  pQUio. 


GASES 


IN  THK 


SUPREME  COURT 


or 


PENNSTLYANIA. 


Stockton  v.  Demdth. 

[7  WatXS.  89.] 

DmoLAmsaamn  or  an  Aoint  whilb  Actiho  as  Such  and  within  tlM  loqpe  ol 

bifl  Miiliiority  are  evidenoe  against  his  principaL 
Pabot  n  voT  Boinn>  bt  thb  Testihont  or  his  own  Wirznss  ao  aa  to  pra- 

dada  him  from  proving  that  the  facte  were  otherwiM  than  aa  atated  by 

the  witnees;  bat  he  can  not,  to  attain  thia  reanlt,  prove  deolarationa  of 

the  witneaa  differing  from  hia  teatimony  on  the  trial. 
Tkb  Objxctzon  or  Inoompbtbnot  as  a  Wmnsa  la  Waxvxd,  where  the  party 

who  might  haTe  made  the  objection,  calla  the  witneaa  in  aapport  of  hii 

owncaae. 

Cask  brought  to  recover  the  value  of  a  package  of  goods  said 
to  have  been  forwarded  from  York  to  Baltimore  hj  the  stage  line 
of  Stockton  and  Stokes,  defendants  below.  Mr.  Erb,  defend- 
ant's agent  at  York,  was  called  by  plaintiff,  and  was  examined 
by  him  in  support  of  his  case.  Mr.  Erb  testified  among  other 
things  that  Mr.  Demuth  had  not  delivered  the  package  at  the 
time  that  he  paid  the  freight,  an  entry  whereof  was  on  the  books, 
and  that  he  did  not  remember  any  subsequent  delivery  prior  to 
the  departure  of  the  stage  on  which  the  package  was  said  to  have 
been  forwarded.  Plaintiff  also  offered  the  deposition  of  John 
Walls  to  the  introduction  whereof  in  evidence,  the  objections 
were  raised  that  appear  in  the  opinion.  Walls,  in  his  deposi- 
tion, testified  that  some  two  years  previously  Mr.  Erb  told  him 
that  he  had  forwarded  by  defendant's  stage  line  to  Baltimore, 
for  Mr.  Demuth,  a  package  that  had  been  lost,  and  that  he  de- 
sired him  to  look  for  it,  which  he  did  imsuccessfuUy.    Defend- 
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ants  called  as  a  witness  on  their  behalf  Mr.  Erb,  irhereupon 
plaintiffs  objected  becanse  he  was  their  special  bail.  Defend- 
ants contended  that  as  plaintiff  had  previonslj  made  of  Erb  his 
own  witness,  that  the  objection  was  no  longer  open  to  him.  The 
objection  was  sustained.  Defendants  haying  incorporated  their 
seyeral  objections  in  bills  of  exceptions,  broiight  them  xxp  now 
on  writ  of  eiTor. 

Fisher y  for  the  plaintiffs  in  error. 
Mayer  and  Evans,  contra. 

By  Court,  SsBOSiLNT,  J.  Two  of  the  bills  of  exception  in  this 
case  are  now  relied  upon  by  the  plaintiffs  in  error.  The  first  is 
to  the  admission  by  the  court  below  of  the  deposition  of  John 
Walls  taken  on  behalf  of  the.  plaintiff  below.  The  defendants 
objected  to  it  as  hearsay,  being  the  declaration  of  the  agent 
made  after  sending  the  parcel.  It  is  well  settled  that  the  declar- 
ations made  by  a  person's  agent,  whilst  acting  as  such,  and  within 
the  scope  of  his  authority,  are  evidence  against  the  principal: 
Hannay  v.  Stewart,  6  Watts,  487;  Clark  v.  Baker,  2  Whart  340. 
Erb  himself  had  previously  stated,  in  his  examination  in  court, 
that  he  was  the  agent  of  the  defendants  on  the  twenty-ninth  of 
July,  1834,  and  continued  to  be  so  until  June,  183G.  The  dee- 
larations  in  question  would  seem  to  have  been  made  shortly  after 
the  twenty-ninth  of  July,  1834,  when  the  entry  was  made  in 
the  books,  and  related  to  the  business  of  the  stage  company,  in 
which  Erb  was  then  employed  as  agent.  This  objection,  there- 
fore, is  not  tenable. 

Another  objection  to  the  deposition  was,  that  the  dedarationB 
went  to  contradict  the  previous  statement  by  Erb  in  his  examina- 
tion. It  seems  to  be  a  principle  of  law,  that  a  party  can  not 
discredit  the  testimony  of  his  own  witness,  or  show  his  incom- 
petency; for  it  would  be  imfair  that  he  should  have  the  benefit 
of  the  testimony,  if  favorable,  and  be  able  to  reject  it,  if  the 
contrary.  When,  however,  a  party  is  under  the  necessity  of 
calling  a  witness  for  the  purpose  of  satisfying  the  formal  proof 
which  the  law  requires,  he  is  not  precluded  from  calling  other 
witnesses  who  may  give  contradictory  testimony;  as  in  the  case 
of  Lowe  V.  JoUiffe,  1  Bl.  365,  where  the  subscribing  witnesses 
to  a  will  testified  to  the  incapacity  of  the  testator,  yet  the  de- 
visees were  allowed  to  go  into  other  evidence  to  support  it.  And 
even  where  a  witness  by  surprise  gives  evidence  against  the  party 
who  calls  him,  that  party  will  not  be  precluded  from  proving  his 
case  by  other  witnesses;  for  it  would  be  contnuy  to  justice  that 
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the  treacheiy  of  a  witness  shotQd  exclude  a  party  ircmi  establish- 
ing the  tnith  by  the  aid  of  other  testimony.  Accordingly,  where 
a  plaintiff  had  called  the  servant  of  the  defendant  to  proTe  a 
warranty  of  a  horse,  on  which  the  action  was  founded,  and  the 
witness  denied  that  he  warranted  the  horse,  the  plaintiff  was  al- 
lowed to  prove  the  fact  by  means  of  other  witnesses:  2  Camp. 
556  ;^  1  Stark.  Ev.  185.  According  to  these  principles  a  party  may 
rf^sort  to  other  eyidence  to  prove  his  case,  though  denied  by  the 
witness  first  called  to  support  it.  It  would  seem,  however,  that 
he  can  not  contradict  his  witness  by  adducing  any  act  or  declara- 
tion of  the  witness  himself,  of  a  contrary  tenor;  for  when  a 
witness,  called  for  defendant  to  prove  a  partnership  between 
him  and  the  defendant,  denied  the  fact,  an  answer  made  by  the 
witness  in  chancery,  in  which  he  had  stated  the  contraiy,  was 
not  admissible,  because  its  only  effect  could  be  to  impeach  the 
credibility  of  the  witness,  though  it  was  competent  to  the  de* 
fendant  to  prove  the  fact  of  partnership  by  other  means:  Ewer 
V.  Ambrose,  3  Bam.  &  Cress.  746.  The  deposition  of  Walls 
would  not  be  competent  for  the  purpose  of  proving  by  Erb'a 
declarations  a  fact  which  Erb  in  his  previous  testimony  had  de- 
nied, because  it  would  go  directly  to  impeach  his  veracity;  but 
it  would  be  admissible  to  establish  a  fact  not  stated  by  him. 
Erb,  in  his  testimony,  states  that  at  the  time  of  the  entry  in  the 
book  no  package  was  brought  to  the  office,  and  that  he  had  no 
recollection  of  having  sent  it.  His  declarations,  as  contained  in 
the  deposition  of  Walls,  are  to  the  effect  that  he  had  sent  the 
package,  and  that  it  had  been  lost.  This  evidence  does  not  go  to 
contradict  what  Erb  had  previously  sworn  to  in  his  examination, 
or  to  discredit  his  testimony;  they  may  be  reconciled  with  what 
he  had  previously  stated,  and  therefore  must  be  considered  as 
the  proof  of  other  facts  by  competent  evidence,  notwithstanding 
they  consist  of  the  act  or  declaration  of  the  same  witness  who 
had  been  previously  examined.  The  deposition  of  Walls  was 
therefore  properly  received  in  evidence. 

The  other  error  relied  upon  is  the  rejection  by  the  court  of 
Erb,  who  was  offered  as  a  witness  on  behalf  of  the  defendants, 
and  objected  to  by  the  plaintiffs  as  interested,  because  he  was 
special  bail  in  the  suit.  The  defendants  contend  that  as  Erb  had 
been  produced  by  the  plaintiff  as  a  witness,  and  sworn  and  ex- 
amined generally  in  the  cause,  the  plaintiff  could  not  afterwards 
question  his  competency;  and  in  this  we  think  the  defendants 
right.    By  calling  him  up  and  examining  him  generally  as  his 

L  Almander  t.  0%k»m, 
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witaoM,  the  plaintiff  accredited  him  as  competent  and  aediUe, 
mnd  was  afterwards  estopped  from  averring  the  contmy;  just  as 
m  paper  or  deposition  which  the  opposite  party  had  given  in 
«Tidence  on  a  former  trial,  becomes  evidence  against  him  on  a 
Mcond  trial:  Maday  v.  Work,  10  Serg.  k  B.  194;  SHIes  t.  Brad- 
fordf  4  Bawle,  400.  The  distinction  is  between  prodocing  and 
swearing  the  witness  generalljy  and  on  his  voir  dire.  A  party 
to  a  cause  sworn  on  his  voir  dire  to  his  book  of  original  entri», 
<san  not  be  examined  generallj  by  the  opposite  party  (without 
<x>n8ent),  bat  only  to  show  it  was  not  his  book  of  original  en- 
tries, or  that  the  entries  were  not  made  at  the  time:  Shaw  t. 
Levy,  17  Serg.  &  R.  99.  Bat  it  is  otherwise  when  he  isswom  in 
chief;  and  this  very  point  was  decided  in  Jackson  t.  VariA,  7 
Cow.  239,  where  the  defendants  introdoced  a  devisee  to  prove 
the  execution  of  a  bond  to  which  his  name  appeared  to  be  signed 
as  a  witness.  He  was  sworn  generally  as  a  witness  in  the  cause, 
and  deziied  that  he  ever  witnessed  the  bond.  The  plaintafiB* 
4Xiansel  insisted  on  cross-examining  him  in  support  of  his  right, 
to  which  the  defendants  objected  on  the  ground  of  his  interest 
jMi  a  devisee;  but  it  was  held,  that  having  introduced  him  as  a 
witness,  they  could  not  question  either  his  competency  or  credi- 
bility. The  court  below,  therefore,  erred  in  rejecting  Erb  when 
offered  by  the  defendants,  and  the  judgment  must  be  reversed. 
Judgment  reversed,  and  a  venirefaciaa  de  novo  awarded. 


The  DsFOSRioii  or  a  Wirxms  mnrt  be  offorad  aa  a  ^Hiola  hj  the  party 
'Who  has  had  it  taken;  for  he  is  estopped  from  denying  the  competency  of  any 
^art  of  the  eyidenoe  of  hie  own  witness:  StnUhwark-  Itu»  Co,  ▼•  Knigki^  6 
IPHiart  89a 

A  party  by  calling  npon  a  witness  in  support  of  his  cass^  waives  the  objeo- 
"tlon  of  inoompeten<7  that  he  might  otherwise  have  made,  when  that  witeem 
-was  called  upon  by  the  opposing  party:  TWiier  t.  Waterwom,  4  W.  ft  8.  179^ 
*oiting  the  principal  casei 

DiOLABATiONB  OF  AN  AoBNT,  whero  evidcDoe  against  the  principal:  Dama  v. 
WkUuide$,  25  Am.  Deo.  138  an^  note,  where  the  prior  decisions  an  collected. 


JOHMSTOK  V.  FeSSLEK. 

(TWAna,48.] 
Pastt  Kun  AflSBST  90  ▲  PnorosKD  Oomtkaot  at  the  time  if  1m 

bind  the  other  party. 
Am KHDMBriB  TO  FnooKKDDroB  or  JuirriOM'  Ckyunn  shonld  be  allowed  with 

great  liberality. 

The  ease  appears  from  the  opinion. 
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■ 

Jlexander,  for  the  plaintiff. 

WoUBj  eonira. 

By  Court,  Bookbs,  J.  The  qnefltion  on  which  the  merits  of 
tliis  case  must  torn,  arises  on  the  third  bill  of  exceptions,  and 
the  answer  of  the  court  as  to  the  effect  of  the  testimony.  The 
plaintiff  declares  that,  in  consideration  of  delay,  and  the  further 
consideration  that  he  would  accept,  etc.,  the  defendants  as  his 
debtors,  and  would  discharge  Duncan  &  Mahon,  they  assumed  to 
pay  the  debt.  If  a  creditor,  at  the  request  of  a  third  person, 
forbear  to  sue  his  debtor  for  a  certain  time,  it  is  a  sufficient  con- 
flideration  to  support  a  promise  by  such  persons  to  pay  the  debt. 
But  a  mere  forbearance,  without  request  or  agreement,  will  not 
render  the  person  liable  to  an  action.  Here  the  alleged  consid- 
eration of  the  contract  is,  that  he  would  accept  the  defendants 
as  the  debtors  and  discharge  Duncan  &  Mahon  from  the  pay- 
ment of  the  debt.  The  consideration  must  be  proved  as  laid  in 
the  declaration;  and  the  doubt  is  whether  the  plaintiff  proved  a 
contract  by  which  the  defendants  were  bound  to  pay  the  debt  of 
Duncan  &  Mahon.  The  promise  of  Lyon,  who  represented  the 
firm,  was  in  the  alternative.  He  said  they  were  not  able  to  give 
him  the  money  then,  but  that  they  would  give  him  iron,  if  he  would 
take  it;  or  they  would  pay  him  in  money  by  the  spring  fol- 
lowing. Here  the  defendants  offered  to  do  one  of  two  things, 
and  if  Fessler  had  closed  with  either,  the  contract  would  have 
been  concluded,  but  in  order  to  render  a  contract  certain  and  com- 
plete, it  is  indispensable  that  there  should  be  the  assent  of  both 
the  contracting  parties;  or  both  are  at  liberty  to  recede  from  it. 
Fessler  did  not  accede  to  the  offer  at  the  time,  as  is  apparent 
from  the  testimony;  on  the  contrary,  he  said,  in  answer  to  the 
defendant's  proposition,  that  he  would  see  if  he  could  sell  the 
iron;  and  if  so  he  would  take  it.  The  other  alternative  would 
not  seem  ever  to  have  been  a  matter  of  deliberation  with  him. 
For  aught  that  appears,  no  further  communication  took  -phkce 
between  them;  and  we  are  now  left  to  conjecture  whether  Fess- 
ler agreed  to  accept  of  his  debt  in  iron,  or  preferred  waiting  im- 
til  spring,  and  receiving  it  in  cash.  The  mere  fact  that  he  de- 
layed commencing  his  suit  imtil  spring  does  not  remove  the 
difficulty,  as  his  assent  to  the  agreement  was  a  prerequisite  to 
the  consummation  of  the  contract.  At  the  time  of  entering  into 
the  contract,  the  engagement  was  all  on  one  side.  The  other 
party  not  being  bound,  it  was  nudum  pactum,  according  to  the 
principlee  dedded  in v.  Oxfey,  3  T.  R.  668.'    We  can  not 

1.  CMfct  T.  Oaltg, 
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Bee  a  shadow  of  proof  from  which  the  yaarj  ooold  diaw  Hie  isCbt* 
enoe  that  Fessler  agreed  to  accept  Johnston  k  Co.  as  his  debt- 
ors, instead  of  Duncan  &  Mahon.  It  is  to  be  r^[retted  that 
a  contract  to  pay  the  debts  of  another  may  rest  in  parol;  and 
such  contracts  should  not  be  enforced  on  slight  grounds. 

This  was  a  suit  before  the  justice,  substantially  against 
John  Johnston  and  Jacob  B.  Lyon,  trading  under  the  firm  of 
John  Johnston  &  Go.  It  was  so  imderstood  by  all  the  parties. 
Both  the  members  of  the  firm  had  notice  of  the  suit,  and  the  ap- 
peal was  entered  for  both  by  their  common  agent  and  manager. 
The  suit  is  not,  it  is  true,  set  out  before  the  justice  with  tech- 
nical precision,  nor  is  this  nicety  required;  but  on  the  appeal,  it 
is  the  duty  of  the  court  to  put  it  into  form,  and  of  course  there 
is  no  error  in  ordering  the  jury  to  be  sworn  according  to  the 
parties,  as  they  are  correctly  stated  on  the  record.  If  we  were 
to  hold  justices  of  the  peace  to  strict  technical  rules,  it  would 
greatly  impair  the  usefulness  of  this  tribunal;  and  for  this  rea- 
son we  have  been  very  liberal  in  the  allowance  of  amendments, 
in  all  cases  where  the  parties  and  the  cause  of  action  are  the 
same  as  before  the  justice.  There  is  nothing  in  the  objection  to 
the  evidence  contained  in  the  second  bill. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


It  wna  held  in  Orenell  v.  Sharp^  4  Whort.  344,  that  the  rule  mentioned  in 
the  principal  case,  that  amendments  should  he  allowed  witii  great  Ubeiality 
in  prooeedings  which  have  originated  in  the  courts  of  jostioea,  would  not  go 
•0  far  as  to  allow  of  entirely  new  parties  being  brought  into  the  action  upOD 
the  trial  of  an  appeal  from  a  judgment  in  a  justice's  court. 

In  Morse  v.  JSellaiM,  28  Am.  Dec  372,  it  was  held,  in  apparent  oontradio- 
tion  of  the  principal  case,  that  an  assent  to  a  proposed  contract  might  be  ex- 
pressed within  a  reasonable  time,  the  question  of  what  is  reasonable  timi 
being  a  question  of  law  for  the  determination  of  the  court.  But  an  offer  may 
be  retracted  at  any  time  prior  to  its  acceptance:  Stkridge  t.  Glover^  26  Id» 
344  and  note  349. 


Hoffman  v.  Stbohegkbb. 

[7  Wazss,88.] 

PraoHAflxa  AT  A  Salb  mrDBR  Bxxcution  Issusd  ok  a  SAxmnKD  JxnouKn^ 
where  nothing  of  record  shows  the  satiofaction,  will  take  a  good  or  bad 
title  accordingly  as  he  had  or  had  not  adtual  notice  of  the  aatiafaetkiL 

PuBOHASsa  FOR  A  Valcabus  CONSIDERATION  WITHOUT  NoTiCB,  actoal  or  l^gal» 
that  the  execution  upon  which  his  vendor's  title  depended  was  iasaad  oa 
a  satisfied  judgment,  will  not  be  aflRected  by  that  fiadt 

PUBCBAVRS   WITHOUT  NOTIGB  ARB  NOT  EMTITLKD  10  PMnKinOII»  tallM 

than  as  they  have  actually  paid  the  pofchase  money. 
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EiBonoDiT.    Both  parties  dexaigned  title  from  John  Gftrber, 
Ben. ,  who  died  some  time  before  the  year  1819.    At  his  death  his 
son,  John  Gkurber,  instituted  proceedings  in  partition  relative  to 
the  land  in  controversy*  which  eventually  resulted  in  the  land 
being  set  aside  to  him,  in  August,  1819,  upon  his  entering  into 
xecognizances  to  the  other  heirs,  of  whom  Susan  Dean  was  one^ 
to  pay  them  their  shares.    In  1835  this  land  was  sold  on  execu- 
tion issuedagainstsaidGkurber,  and  was  bought  by  plaintiff.    In 
1828  J.  S.  Hiester  obtained  a  judgment  against  John  Garber 
and  David  Oarber,  in  their  capacity  of  administrators  of  their 
&ther,  John  Gkurber,  sen.,  for  the  sum  of  about  two  thousand 
two  hundred  dollars.    This  judgment  was  obtained  on  a  joint 
and  several  bond  executed  by  John  Oarber,  sen.,  and  John 
Strohecker.    Writs  of  execution  duly  issued  upon  the  judgment, 
and  two  tracts  of  land,  of  which  that  now  in  question  was  one, 
were  sold  thereunder.    The  first  tract  sold  for  six  thousand  nine 
hundred  and  ten  dollars,  which  was  more  than  sufficient  to  dis- 
chai^  the  judgment  debt  and  all  specialty  debts  due  by  the 
estate.    Upon  the  return  of  sale  a  motion  was  made  to  set  aside 
the  sale  as  to  the  tract  now  in  question.    The  motion  was  event- 
ually granted.    At  the  time  that  the  motion  was  granted  the 
<x>urt  awarded  an  alias  fieri  facias  for  the  residue  of  the  debt, 
interest,  and  costs.     Soon  after  this  award  Mr.  Hiester  was  paid 
the  amount  of  his  judgment  from  the  funds  realized  on  the  sale 
of  tile  first  tract,  whereupon  he  entered  a  satisfaction  on  a  judg- 
ment which  he  had  obtained  on  the  same  bond  against  John 
Strohecker.    After  his  judgment  was  thus  satisfied,  Mr.  Hiestez 
was  perouaded  by  John  or  David  Garber  to  have  issued  an  alias 
^fieri  facias  in  pursuance  of  the  award,  they  insisting  that  there 
were  other  debts,  and  that  this  method  of  realizing  funds  would 
save  them  time  and  expense.    The  tract  in  dispute  was  levied 
upon  under  this  writ,  and  was  sold  to  John  Strohecker.    From 
John  Strohecker  this  titie  passed  to  Peter  Strohecker,  the  pres- 
ent defendant.    There  seems  to  have  been  evidence  that  Peter's 
bond  for  the  purchase  money  to  John  Strohecker  was  never 
disoharged,  and  that  the  transfer  to  him  was  but  part  of  a  family 
agreement.    The  charge  to  the  juiy  appears  [in  the  opinion. 
Verdict  for  defendant.  • 

Hoffman  and  Oreenough,  for  the  plaintiff. 

Smith,  contra. 

By  Ckmrt,  Booebs,  J.    This  case  was  put  entirely  on  the 
special  award  of  the  fieri  facias.    The  court  charged  the  jury 
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that  fhe  amad  of  ilie  oKoa  fieri  facias  legalizes  it,  and  thai  for 
that  reason  it  irill  support  the  sherifT's  eale  in  the  Lmds  of  the 
defendants,  "who  pnrdiased  on  the  faith  of  the  order.  It  is  un- 
necessary to  decide  on  the  propriety  of  the  abstract  proposiiion, 
as  to  the  person  neho  procured  the  award,  and  was  peifecify 
aware  of  all  the  &ctB,  as  this  case  does  not  call  for  the  dedskfn 
of  the  point.  The  seventh  of  April,  1823,  the  court  granted  a 
role  to  show  cause  why  a  former  sale,  made  on  Hiest^s  judg- 
ment, should  not  be  set  aside.  This  role,  on  the  twelfth  of 
April,  1823,  was  made  absolute;  the  levy  and  inquisition  set 
aside;  and  an  alias  fieri/acias  was  awarded  for  the  residne  of  the 
debt,  interest,  and  costs.  It  is  impossible  now  to  ascertain  the 
ground  on  which  this  writ  was  awarded,  notwithstanding  there 
was  money  in  court  amply  sufficient  to  pay  the  amount  of  the 
judgment.  We  are,  however,  bound  to  suppose  that  eTerything 
was  rightly  done  unless  there  is  proof  of  tm&ir  dealing  on  the 
part  of  those  interested  in  the  estate,  or  who  undertook  the 
management  of  it.  At  the  time  the  court  made  the  order,  the 
money  was  not  in  &ot  paid  to  Hiester,  although  there  was  some 
reason  to  say  it  was  paid  by  operation  of  law.  But  whether 
Hiester  would  be  entitled  to  the  whole  amount  of  his  debt,  oat 
of  the  proceeds  of  sale,  would  depend  upon  circumstances;  as, 
for  instance,  whether  the  money  raised  was  sufficient,  not  onlf 
to  pay  the  amount  of  the  judgment,  but  also  debts  against  the 
intestate  of  equal  grade.  It  must  be  remembered,  that  Hiestez^a 
judgment  was  had  after  Garber's  death,  and,  of  course,  he  would 
be  entitled  to  no  more  than  a  ratable  share  of  the  proceeds  ni 
sale.  For  this  reason,  the  court  admitted  testimony  to  show 
that  there  were  other  bond  debts  which  were  entitled  to  a  share 
of  the  jHXHseeds.  The  plaintiff  was  not  injured  by  the  testimony, 
although  it  is  difficult  to  see  upon  what  ground  debts  of  an  in- 
ferior degree  were  admitted.  But  these  points  are  immaterial, 
as  we  understand  the  testimony;  for,  two  days  after  the  decree 
of  the  court,  on  the  fourteenth  of  April,  the  sheriff,  who  in  the 
mean  time  had  received  the  money  arising  from  the  sale,  paid  to 
Hiester  the  whole  amount  of  his  judgment,  and,  on  the  same 
day,  satisfaction  was  entered  on  the  judgment  against  John 
Strohecker,  who  was  the  co-obligor  on  the  bond  on  which  the 
judgments  against  Strohecker  and  Garber's  estate  were  had. 
Hiester,  who  was  properly  admitted  as  a  witness,  testifies  that 
after  the  money  had  been  paid  to  him,  the  sheriff  and  one  of  the 
Garbers  called  on  him  to  issue  another  execution.  After  some 
objection,  he  was  prevailed  on  to  give  a  praxipe  for  an  aHasJifin 
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yaciaSy  which  was  issued  in  pursuance  thereof,  to  August  term, 
1823.  From  the  testimony  of  Hiester,  it  appears  that  the  money 
was  paid  after  the  award  of  the  court;  and  satiisfaction  was 
entered  on  the  judgment  against  Strohecker  before  the  aJlias  fieri 
facias  was  issued,  on  a  prcBcipe  given  for  it.  Did,  then,  the  pur- 
chaser, John  Strohecker,  acquire  title  under  the  sheriff's  salet 
And  on  this  point  we  can  not  permit  ourselves  to  doubt.  When 
a  vendee  is  guiliy  of  actual  fraud  in  proctiring  a  title  to  land, 
no  title  passes  to  him,  whether  the  sale  be  private  or  judicial. 
So,  when  one  enables  himself  to  become  a  purchaser  by  the  com- 
mission of  a  fraud,  no  title  is  vested  ia  him  by  the  sheriff's  deed: 
GUbeH  V.  Hoffman,  2  Watts,  66  [26  Am.  Dec.  103];  McKenrum  v. 
Pry,  6  Id.  187.  *  A  justice  who  issues  a  second  execution,  after 
the  first  is  satisfied,  is  a  trespasser:  Levm  v.  Palmer,  6  Wend. 
367.  A  sale  of  the  property  of  the  defendant,  by  virtue  of  a  judg- 
ment and  execution  which  is  satisfied,  the  purchaser  having  full 
knowledge  of  the  fact,  would,  it  seems,  be  a  nulliiy,  although 
the  defendant  assented  to  the  proceeding:  Jackson  v.  Anderwn, 
4  Id.  475.  And  in  Swan  v.  Saddleman  and  Wood,^  8  Id.  677,  it 
is  ruled  that  an  execution  upon  a  judgment,  which  has  been  paid 
and  satisfied,  is  absolutely  void,  and  not  merely  voidable,  and  a 
purchaser  under  such  execution  acquires  no  title.  If  it  is  in* 
tended  to  say  that  a  purchaser,  without  notice,  acquires  no  title, 
I  should  adopt  the  principle  with  great  hesitation,  and  should 
be  much  inclined  to  doubt  the  policy  of  establishing  such  a  rule. 
It  would  not  be  for  the  plaintiff  and  defendant,  under  such  dr- 
cumstances,  to  complain,  as  the  iajuiy  would  result  from  their 
own  fraud  or  negligence,  in  not  causing  satisfaction  to  be  en* 
tered  on  the  judgment.  It  would  be  imposing  upon  a  purchaser 
at  sheriff's  sale  the  necessity  of  ascertaining  whether  the  debt 
had  been  paid.  He  has  a  right  to  purchase  on  the  faith  of  tho 
records  of  the  court,  which  import  verity. 

If  the  defendant  is  not  a  purchaser  for  a  valuable  considera* 
tion,  he  would  be  in  no  better  situation  than  his  father,  under 
whose  grant  he  holds.  But  if  he  was  a  purchaser  for  a  valuable 
consideration,  which  has  been  paid  without  notice  that  the  debt 
was  paid,  the  law  would  protect  him  as  an  innocent  purchaser. 
And  so  the  court  instructed  the  jury,  and  further,  as  we  thinks 
correctly,  that  the  record  did  not  furnish  such  a  state  of  facta 
as  would  affect  him  with  notice.  Although  a  sale  of  land  by  an. 
executor  in  pursuance  of  powers  contained  in  a  will,  may  be- 
fraudulent  and  void  as  respects  the  purchaser,  because  of  h]» 

1.  Swtm  T.  Saddltmirt, 
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haYing  been  m  partj  to  the  fraud,  jet,  as  xeepects  a  subaeqneDt 
and  innocent  purchaser  from  him,  the  title  is  good:  Price  t. 
Junkin,  4  Watts,  86  [28  Am.  Dec.  685].  And  in  FVIerman  t. 
Murphy t^  4  Watts,  424,  it  was  held,  that  whete  there  was  a 
sheriff 's  sale  of  an  intestate's  land,  upon  a  judgment  fraudolenilj 
obtained,  to  the  attorney  who  obtained  it,  it  is  Toid  as  to  the 
owners;  but  if  it  has  been  subsequently  conveyed  to  an  innocent 
purchaser,  he  is  not  affected  by  the  fraud,  and  will  have  a  good 
title.  We  haye  always  been  anxious  to  protect  titles  ^diidi 
depend  upon  the  record.  They  are  the  muniments  of  titles 
on  which  purchasers  depend,  and  they  axe  not  bound  to  look 
beyond  them  to  discover  any  latent  frauds,  of  which  they  have 
no  notice,  and  to  which  there  is  nothing  to  direct  their  atten- 
tion. They  can  only  be  affected  by  notice,  either  actual  or 
legal.  There  is  nothing  on  this  record  which  would  lead  the 
purchaser,  the  defendant,  to  a  knowledge  of  the  transaction, 
for  it  does  not  appear  on  the  record  that  there  was  any  connec- 
tion between  the  judgment  obtained  against  the 


of  Oarber  and  John  Strohecker.  That  the  purchaser  at  the 
sheriff's  sale  had  notice,  both  actual  and  legal,  does  not  adndt 
of  doubt;  but  that  the  defendant  had,  depends  on  all  the  cir- 
cumstances of  the  case,  of  which  the  jury  must  judge.  But 
was  the  defendant  a  homa  fide  purchaser?  If  he  had  notice  of 
the  fraud,  he  was  not,  nor  is  he  protected  if  the  purchase  money 
be  unpaid.  In  the  Union  Canal  Company  v.  Young  ei  al.*  it  was 
held,  that  purchasers  without  notice  are  not  entitled  to  protec- 
tion, further  than  as  they  have  actually  paid  the  purchase  money. 
No  gift  nor  family  arrangement  will  entitle  tiie  defendant  to 
hold  the  property  against  the  claim  of  the  plaintiff.  For  unless 
the  claimants  in  interest  agreed  to  the  sale,  with  a  knowledge  of 
all  the  facts,  the  agreement  of  the  other  heirs  can  not  affect  the 
question.  The  recognizance  of  Susan  Dean  was  a  lien  on  John 
Garber's  land,  and  this  lien  can  not  be  disturbed  by  any  anange- 
ments  which  he  and  the  other  heirs  may  think  proper  to  make. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

BZIGUTION   DeFSMDAZIT   18  KOT  BOUIO)  BT  THE   ShKBOT^S   DeRD  OF  HIS 

Land,  if  there  has  been  unfairness  or  fraud  practiced  towards  him  by  the  por> 
chaser:  Shields  ▼.  AOUenberger,  U  Pa.  St.  79;  BeegU  v.  IVeniz,  55  Id.  374;  to 
the  same  effect  see  dissenting  opinion  of  Houston,  J. :  Braddee  ▼.  BrowtifieU 
2  W.  ft  S.  291;  but  mere  irr^f^larities  in  the  sale  are  cored  by  the  approval 
of  the  sale  by  the  court:  Shields  v.  MiUenbcfyer,  supra.  Where  the  invalidity 
of  a  judgment  appears  from  the  record,  the  judgment  will  not  operate  as  a 
protection  for  persons  deriving  title  under  a  sale  upon  execution  issued  on  the 
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jodgmant.  Thus  a  bond  and  warrant  of  attorney  to  oonfen  judgment,  exe- 
cnted  by  a  married  woman,  being  void,  the  covertore  of  the  woman  appear- 
ing from  the  record,  a  purchaser  under  the  execution  issued  on  the  judgment 
ia  not  protected:  CaldweU  ▼.  WaUertt,  18  F^  St  85. 

The  principal  case  came  agun  before  the  court  in  9  Watts,  183,  but  the 
questions  then  involved  wero  different  from  those  determined  above. 

PuBCHASBR  UHDBR  A  Satisfibd  Judgicsnt,  the  Satisfaction  not  appearing 
of  record,  will  take  a  good  title  though  informed  by  the  judgment  debtor 
prior  to*  the  payment  of  the  purchase  money  that  the  sale  was  void:  Doe  v. 
JSnifder,  cmle,  811. 


Glabk  v.  Seibeb. 

[7  Watxs,  lOV.] 

JBOQirr  WILL  NOT  Attuift  to  Compel  a  Husbavb  specifically  to  perform 
hia  contract  made  with  reference  to  his  wife's  property. 

Brwomo  Pxrvobiiakoe  or  a  Husband's  Contract  to  transfer  the  entiro  inter- 
est in  lands,  as  well  his  own  interest  as  his  wife's  right  of  dower,  can  not 
be  sought  in  so  far  as  it  relates  to  a  transfer  of  his  interest  while  at  the 
same  time  an  abatement  is  demanded  from  the  contract  price  proportion- 
ate to  the  value  of  the  right  of  dower.  In  such  cases  if  performance  is 
desired  of  the  husband's  contract  with  reference  to  his  own  tight,  the  en- 
tiro  contract  price  must  be  tendered. 

Ejbotmkzit.  The  action  was  founded  upon  a  written  agree- 
ment between  Clark  and  Seirer,  whereby  Clark  agreed  to  conTey 
to  Seiier  the  tract  in  controversy,  by  the  first  of  April,  1836, 
free  from  all  incumbrances,  other  than  a  charge  of  maintenance 
of  Clark's  mother,  with  which  the  land  was  burdened.  Seirer 
upon  his  part  agreed  to  pay  one  thousand  six  hundred  dollars 
for  the  land,  eight  hundred  dollars  on  the  first  of  April,  1835, 
and  eight  hundred  dollars  in  five  equal  annual  instaUments  on 
each  subsequent  first  of  April.  He  also  agreed  to  furnish  the 
tenantin  possession  with  seed  grain,  for  which  he  waste  receive 
theshaxe  of  the  crop  due  Clark  under  his  agreement  with  said 
tenant.  Before  the  first  of  April,  1835,  Clark's  mother  died, 
wherelyy  the  land  being  released  from  the  charge  of  her  main- 
tenance became  more  TaluaUe.  On  the  first  of  April,  1835, 
Seirer  tendered  the  amount  due  under  the  agreement,  and  de- 
manded a  conveyance  of  the  title  he  had  stipulated  for.  Clark 
now  refused  to  perform  his  contract,  and  his  wife  also  declared 
that  she  would  not  execute  a  deed  for  the  land.  Seirer  there- 
upon brought  this  action  and  paid  the  purchase  money  into 
court,  to  be  paid  over  to  defendant  upon  his  obtaining  a  judg- 
ment. The  jury  was  instructed,  among  other  things,  that  if,  after 
a  recovery  in  this  ejectment,  Clark's  wife  still  refused  to  join  her 
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boBband  in  a  deed  of  conyeyanoe  of  the  land,  her  lefnsal  to  do 
80  would  constiiute  a  -valid  defense  to  Seirer,  to  the  yaloe  of  the 
right  of  dower,  in  the  caae  of  any  subsequent  snitB  bcooghi 
against  him  by  Clark,  to  recover  the  unpaid  installments  of  the 
purchase  money.    Plaintiff  had  a  verdict. 

Biddle  and  Alexander ^  for  the  plaintiff  in  errcr. 

J7ep&um  and  Watia,  contra. 

By  Court,  Gibson,  C.  J.  It  seems  to  be  at  last  settled  on 
principles  of  policy  and  humanity,  that  equity  stirs  not  to  en- 
force a  contract  which  involves  in  it  a  wife's  volition  in  regard 
to  her  property;  and  it  seems  strange  to  us  now,  that  courts  of 
chancery  shoiQd  ever  have  hesitated  about  it.  Contrary  to  the 
benign  spirit  of  the  common  law,  the  avowed  purpose  of  process 
of  contempt  against  the  husband  is  to  extort  a  conveyance  from 
her  affection  or  fear.  It  would  be  a  mockeiy  to  tell  her  she  is 
free  to  act  at  her  pleasure  while  the  machineiy  of  a  court  is  put 
in  motion  to  constrain  her  by  the  strongest  sympathies  of  her 
nature.  The  disposition  evinced  by  chancellors,  in  other  cases, 
to  set  married  women  free  from  restraints  imposed  for  their  pro- 
tection, and  to  hold  them  to  the  consequences  of  their  acts  per- 
formed notoriously  under  the  influence  or  coercion  of  their  hus- 
bands, is  one  of  those  things  in  respect  to  which,  the  superior 
wisdom  and  fitness  of  the  common  law  is  vindicated  "bj  experi- 
ence. I  would  not,  were  it  practicable  to  avoid  it,  expose  the 
husband  to  imprisonment  for  a  breach  of  the  contract,  even  by 
an  action;  a  fear  of  which,  doubtiess,  serves  to  looeen  the  wife's 
hold  on  the  property.  But  it  is  clear  the  contract  will  not  be 
decreed  on  terms  that  would  jeopard  his  liberty.  On  the  other 
hand,  if  the  vendee  consent  to  take  such  tiUe  as  the  husband 
can  give  him,  it  is  agreed  the  coverture  will  not  stand  in  the  way 
of  performance.  But  thus  far  entitling  himRe.lf  to  it  by  per- 
formance of  his  own  part,  he  must  professedly  go  for  no  more. 
If  he  tender  the  price,  demanding  an  entire  execution  of  the  con- 
tract, it  may  be  rejected  for  having  been  tendered  on  a  condi* 
tion  he  is  not  entitted  to  enforce. 

Whether  he  may  have  an  abatement  of  the  price  in  compen- 
sation of  the  risk  of  dower  left  outstanding,  is  a  question  of  the 
first  impression;  for  the  practice  of  giving  specific  execution 
without  the  wife's  concurrence,  is  but  lately  sanctioned;  yet 
there  are  analogies  which  seem  to  show  he  may  not.  The  doc- 
trine of  compensation  has  doubtiess  been  carried  very  far;  so  far, 
indeed,  as  to  compel  the  execution  of  a  contract  which  the  party 
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bad  never  made  nor  dreamt  of.  This  was  considered,  in  Drevoe 
▼.  Hcanson^  6  Yes.  675,  to  have  been  done,  in  the  subdued  tone 
of  Lord  Eldon,  by  "  the  exercise  of  a  strong  power;"  in  plain 
terms,  an  arbitraiy  one.  The  cases  on  this  head  have  been  those 
of  .mistaken  description  affecting  a  part  of  the  estate  or  title; 
there  is  an  admitted  difference,  in  respect  to  it,  betwixt  a  Tender 
acd  a  Tendee;  for  the  latter  may  insist  on  having  the  part  to 
whicn  title  can  be  made,  though  the  former  could  not  have  com- 
pelled him  to  accept  it:  Attorney-general  v.  Day,  1  Yes.  224, 
BometimeB  misquoted  as  JMarney-general  ▼.  Oowen.  On  what, 
then,  can  this  difference  depend,  but  on  the  waiver  of  the 
vendee,  who  may  forego  something  to  which  he  is  entitled, 
and  accept  less  than  what  he  is  entitled  to  hy  the  contract? 
The  difficully  is  to  understand  how  he  foregoes  anything  when 
ha  accepts  a  i>art  and  exacts  an  equivalent  for  the  rest.  We 
attach  to  the  word  waiver  the  idea  of  abandonment;  but  where 
there  is  an  equivalent,  we  are  unable  to  get  av^ay  from  the  no- 
tion that  there  has  been  a  change  of  terms,  or  the  substitution 
of  one  contract  for  another.  No  idea  of  waiver  is  entertained 
where  the  vendee  is  the  respondent;  for  it  is  perceived  at  once, 
that  having  no  choice  but  to  take  a  defective  title,  he  must  be 
compensated  or  defrauded. 

The  ground  on  which  equily  proceeds,  at  the  prayer  of  the 
vendor,  is  well  shown  by  Stoddard  t.  Smiffi,  5  Binn.  856,  where 
it  was  determined  that  the  contract  is  not  dissolyed  hj  a  failure 
in  part,  which  leaves  the  object  of  it  untouched;  and  that  the 
vendee  may  claim  an  allowance  for  it  in  the  purchase  money. 
The  yendor  succeeded  in  procuring  an  enforcement  of  the  con- 
tnct,  and  the  yendee  would  have  been  grossly  wronged  had  he 
been  forced  to  pay  the  entire  price.  Being  defenseless  at  law, 
it  was  not  at  his  option  to  take  the  property  or  refuse  it;  so  that 
nothing  could  be  done  for  him  but  compensate  the  loss  by  a  cor- 
respondent abatement,  and  nothing  less  would  have  appeased 
the  demands  of  justice.  There  have  indeed  been  cases  in  which 
a  vendee  complainant  has  been  placed  in  the  predicament  of  a 
respondent,  and  relieved  for  the  same  reason;  for  instance, 
BoUn^oMs  case,  stated  in  a  note  in  1  Sch.  &  Lef.  19,  in 
which  the  vendee  had  incurred  expense  on  the  faith  of  the  con- 
tract, from  which  he  was  unable  to  extricate  himself;  and  he 
also  had  an  abatement  on  the  principle  of  necessity.  But  other 
considerations  press  upon  the  mind,  when  an  untrammeled 
vendee  comes  before  a  chancellor  for  an  exertion  of  his  extiaor- 
dinaxy  power;  an  exertion  giantable  of  grace,  and  not  due  of 


748  Clabk  u  SsmER.  [Bboil 

right,  to  ooatrol  the  yendor's  legal  right  to  affirm  the  contract 
by  performing  it,  or  to  disaffirm  it  bj  responding  in  damages  on 
it;  and  this,  too,  on  his  own  conditions.  He  insists  that  the 
Tender  be  driven  to  his  securities  for  the  purchase  monej,  not 
as  they  were  originally  framed,  but  as  he  wouldhave  them,  were 
the  bargain  to  be  made  oyer  again;  in  other  words,  he  comes  to 
the  chancellor  to  reform  the  contract,  not  to  execute  the  pxacti- 
cablepartsof  it.  I  am  unable  to  see  the  justice  of  that.  If  com- 
pensation be  his  aim,  his  remedy  is  an  action  for  d^unages;  nor, 
consistentiy  with  the  principle  that  a  man  shall  not  affirm  in  pari 
and  disaffirm  in  part,  do  I  see  how  he  can  hare  both  pecfoim- 
ance  and  compensation.  It  was  the  opinion  of  Hr.  Justice  Liv- 
ingston, in  ^<ip&umT.  Auld^  5Cranch,  279«  that  chancery  can  not, 
in  any  case,  compel  specific  poformance  on  terms  and  conditions; 
or  execute  a  contract  in  part  and  assess  damages  for  the  residue; 
in  which,  however,  he  undoubtedly  went  too  tax.  Still,  I  say,  in 
the  words  of  Lord  Eldon,  in  Emery  v.  Waae,  8  Yea.  515,  when 
imputing  the  doctrine  of  compellii^  a  husband  to  compel  his 
wife:  ''If  the  cases  have  determined  this  question  so  that  no 
consideration  of  the  absurdily  that  may  arise,  and  the  almost 
ridiculous  state  in  which  this  court  must,  in  many  instances,  be 
placed,  can  prevail  against  their  authority,  it  must  be  so."  And 
here  I  concede,  in  the  broadest  terms,  that  it  is  fixed  by  a  tnin 
of  decisions  which  I  need  not  specify,  that  even  a  vendee  niay  en- 
force the  contract  in  part,  and  extort  compensation  for  a  mis- 
taJken  description  hy  which  he  was  deceived.  But  there  is  tins 
redeeming  qualification  in  the  principle*  that  it  gives  not  com- 
pensation for  a  defect  which  was  obvious  to  the  sensee,  or  one 
of  which  the  vendee  was  in  ^t  apprised.  ISiua  where  a  farm 
was  described  as  lying  within  a  ring  fence,  though  it  was  in 
truth  intersected  by  other  lands,  but  of  which  the  purchaser  was 
informed,  compensation  was  denied  him,  on  the  ground  that  he 
must  be  taken  to  have  made  his  own  estimate  of  the  defect  in 
settling  the  price:  Dyer  v.  Hargrove,  10  Id.  506. 

Now  what  is  the  character  of  a  purchase  from  a  husband  of 
his  wife's  dower  or  estate?  '*  The  policy  of  the  law,"  said  the 
same  profound  jurist  in  Emery  v.  Wase,  "  is  that  a  wife  is  not 
to  part  with  her  property  but  hj  her  own  spontaneous  and  free 
will.  If  this  was  perfectiy  res  irUegra,  1  should  hesitate  long, 
before  I  would  say  the  husband  is  to  be  understood  to  have 
gained  her  consent,  atid  that  the  presumption  is  to  be  made  that 
he  obtained  it  before  the  bargain,  to  avoid  all  the  fraud  that 
might  afterwards  have  been  practiced  to  procure  it.    I  would  have 
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hesitated  long  in  following  up  that  presumption,  rather  than 
the  principle  of  the  policy  of  the  law;  for  if  a  man  chooses  to 
contract  for  the  estate  of  a  manied  woman  or  an  estate  subject 
to  dower,  he  knows  the  property  is  hers  altogether,  or  to  a  given 
extent.  The  purchaser  is  bound  to  regard  the  policy  of  the 
law;  and  what  right  has  he  to  complain,  if  she,  who,  according 
to  law,  can  part  with  her  property  but  by  her  own  free  will,  ex- 
piressed  at  the  time  of  that  act  of  record,  takes  advantage  of  the 
locus  penUenticB;  and  why  is  he  not  to  take  his  chance  of  dam- 
ages against  the  husband?"  Now  when  the  object  of  an  agree- 
ment is  such  as  this  has  been  declared,  so  inconsistent  with 
political  moralily  that  a  chancellor  will  not  enforce,  it  is  difficult 
to  see  anything  in  it  to  induce  him  to  compensate  the  loss  of  it,  or 
to  touch  it  at  all.  If,  in  disregard  of  public  policy,  a  purchaser 
has  taken  a  covenant  for  a  wife's  title,  let  him,  in  the  words  of 
Lord  Eldon,  take  his  chance  of  damages  for  it;  a  chancellor 
should  not  move  a  finger  for  him;  and  if  he  has  taken  no  cove- 
nant, is  it  not  clear  that  he  consented  to  take  the  husband's  con- 
veyance, without  even  a  chance  of  damages?  But  independent 
of  positive  demerit,  it  must  be  inferred,  on  the  principles  of 
Dtfer  V.  Hargrave,  that  he  estimated  the  difficulty  of  procuring 
her  compliance,  and  bid  so  much  the  less.  Besides,  for  a  con- 
tingent liability  such  as  this,  the  proper  compensation  is  not 
abatement  but  indenmity:  MUligan  v.  Cook,  16  Yes.  12. 
Whether  the  covenant  in  the  acticles  for  "  a  good  and  sufficient 
title  free  from  all  incumbrances"  might  not  be  held  in  reserve 
for  the  court,  we  do  not  pronounce,  though  I  see  nothing  at 
present  to  forbid  it.    Then,  to  apply  these  principles  to  otir  case : 

The  failure  to  furnish  the  seed  wheat  was  immaterial.  It  was 
to  have  been  sown  for  the  vendee's  own  use,  and  he  might  dis- 
pense with  it.  But  he  insisted  on  entire  performance  as  the 
condition  of  his  tender;  and  on  that  condition,  it  was  no  tender 
at  all.  He  demanded  his  titie,  which  was  undoubtedly  the  titie 
called  for  in  the  articles,  and  he  again  called  upon  the  vendor 
to  fulfill  the  contract.  Nowa  vendee  requiring  limited  perform- 
ance ought  to  leave  the  vendor  under  no  misapprehension  of  his 
Axmon/i  The  vendor  made  evasive  replies,  without  alleging  the 
iniractableness  of  his  wife,  who  was  present,  protesting  she  would 
never  consent;  but  no  one  can  say  he  would  not  have  closed  with 
a  pfopoBition  to  convey,  without  her  concurrence,  and  without 
dhDinntion  of  price.  A  tender  in  general  tenns  must  lead  to  a 
miaoonceptkm  of  the  object;  and  ought  not  unnecessarily  to  sub^ 
JMi  the  vendor  to  the  oosfai  and  vexation  of  a  lawsoit. 

Judgment  reversed* 
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Bqnity  win  not  attenipt  tooompel  the  speoifio  iieifurnuuiceol  m  oontnetvlU 
raqurM  the  wife  to  join  with  her  hnsband  in  its  execation:  WeBery,  Wejfoai, 
2  Onat  Gm.  104;  nor  if  the  joinder  required  is  of  a  struiger  to  the  oostnct: 
FUher  ▼.  WorraUy  6  W.  ft  8.  486.  Bat  the  ptfly  seeking  the  petfonnum 
may  watTe  the  iwicaiwitj  of  the  joinder  and  require  the  specific  perfonuaaee  cf 
the  reeidne  of  the  oontnct:  RiddUttberger  y.  Menber^  7  Watts,  142;  Skmtt  t. 
rAonuu,  8Pa.  St  363;  or  if  he  is  not  willing  to  waive  any  ri^t  of  this  Hxt, 
he  may  resort  to  an  action  at  law  for  damages,  citing  the  prindpalcase. 

The  doctrine  of  the  principal  case  that  equity  will  not  attempt  to  eocne 
the  wife,  by  aoting  Tspaa  the  husband,  is  npheld  in  BdrungUm  t.  Harper^  SO 
Am.  Deo.  146;  Squkrt  t.  Harder,  19  Id.  446. 


Hatzfield  t;.  Gulden. 

[7  WAxn,  US.] 

OoHTBAOT  TO  Ehi>sato&  TO  PBoouBs  A  Pakdoh  from  the  gownor  far  a  QOM- 
pensation,  ii  immorsland  void. 

Assumpsit.    The  opinion  states  the  case. 

Deckkari,  for  the  plaintiff  in  eiior. 

Janes  and  Smiihy  contra. 

By  Gonrt,  Hvstoh,  J.  D.  Q.  Gkilden  wbb  plaintiff  below, 
and  brought  case  in  assumpsit  against  Hatzfield.  The  dechm- 
tion  consisted  of  three  counts.  The  first  set  out  that  Hatzfield 
had  been  indicted  in  the  court  of  o jer  and  terminer  of  Beds 
counly,  and  tried,  and  a  yerdict  of  guilty,  and  sentenced  to  con- 
finement for  twelye  years.  This  was  all  set  out  at  laige,  and 
sentence  in  full,  and  the  dates.  And  that  in  puisuanoe  of  the 
said  sentence,  the  said  Hatzfield  was  in  confinement  in  the 
Eastern  penitentiazy  in  the  county  of  Philadelphia,  and  on  the 

day  of at  said  penitentiazy,  in  consideration  that  the 

plaintiff,  at  the  special  instance  and  request  of  said  defendant* 
had  then  and  there  agreed  with  and  undertaken,  and  faithfully 
promised  the  said  defendant,  to  use  all  fair  and  honorable  exer- 
tions to  obtain  from  the  governor  of  the  commonwealth  of  Penn- 
sylvania a  pardon  for  the  said  defendant,  being  then  and  there 
imprisoned  in  pursuance  of  such  sentence,  etc.  He,  the  said 
defendant,  then  and  there  agreed  with,  and  faithfully  promised 
to  the  said  plaintiff  to  pay  the  said  plaintiff  the  sum  of  one 
thousand  dollars  as  a  remuneration  for  his  services  and  loss  of 
time,  in  using  his  exertions  to  obtain  from  the  said  govemor  of 
Pennsylvania  a  pardon,  etc.;  and  the  plaintiff  avers  that  after- 
wards, to  wit,  at,  etc.,  the  plaintiff  did  use  all  fair  and  honor- 
able exertions  to  obtain,  etc.,  and  that  by  reanctn  thereof  the 


May,  1 838.]  Hatzfield  v.  Oulden.  751 

defendant  became  indebted  to  pay  the  Baid  sum  of  one  thousand 
dollars  so  by  him  promised,  yet  although  often  requested,  etc. 

The  second  count  states  that  the  defendant  was  indebted  to 
plaintiff  in  other  one  thousand  dollars  for  services  performed  in 
obtaining  from  the  governor  of  Penn^lyania  a  pardon  for,  etc., 
and  being  so  indebted,  promised,  etc. 

The  third  count  charged  that  defendant  was  indebted  to  plaint- 
iff in  one  thousand  dollars,  for  money  paid,  laid  out,  and  ex- 
pended, etc.,  not  mentioning  the  crime  or  pardon. 

Afterwards  another  count  by  leave  of  the  court  was  filed,  set- 
ting out  at  large  the  indictment,  trial,  conviction,  and  judgment 
as  in  the  first  count,  and  imprisonment  under  the  sentence;  and 
that  the  said  Adolph  required  the  said  Daniel  to  labor,  and  do 
his  endeavor  to  obtain  his,  the  said  Adolph's  pardon  from,  etc.; 
and  that  he  afterwards  did,  by  all  the  means  he  could,  and  by 
riding  and  journeying  in  the  couniy  of  Berks,  and  to  and  from 
Harrisburg,  etc.,  use  all  his  endeavors  to  obtain,  etc. ;  by  reason 
of  his  exertions,  riding,  journeying,  and  many  days'  labor,  rea- 
sonably deserved  to  have  other  one  thousand  dollars,  etc. 
Plea,  non  assumpaU,  and  issue.  The  proof  in  the  cause  was 
various,  and  not  a  little  of  it.  W.  Lewars,  J.  S.  Holloway,  and 
Shoemaker,  proved  that  Hatzfield  said  he  would  satisfy  Gulden; 
one  of  them  that  he  made  his  promise  while  still  in  the  peniten- 
tiaiy,  and  two  of  them  that  he  said  so  after  he  was  pardoned.  J. 
Baily  proved  that  he  and  a  Mr.  Sontag  were  appointed  a  com- 
mittee of  Hatzfield's  property.  That  Gulden  applied  to  them, 
offered  to  go  through  the  county  to  get  signers.  That  they 
agreed  to  pay  him  one  hundred  dollars  in  hand,  and  another 
one  hundred  dollars  if  he  got  him  liberated,  in  September,  1834; 
paid  the  one  hundred  dollars;  also  gave  him  fifteen  dollars  in 
August,  1834;  and  also  fifteen  dollars  in  March,  1835;  he  was  to 
obtain  above  twelve  hundred  signers  to  the  petitions;  but  did  not 
get  so  many.  Hatzfield  was  liberated  in  April,  1835.  P.  Gteiger,  a 
member  of  the  legislature  from  Berks  at  that  time,  proved  Gul- 
den's exertions;  witness  went  with  him  to  the  governor;  that  he 
wished  witness  to  get  signers;  said  they  would  pay  so  much  a 
head;  witness  got  signers,  but  said  he  did  not  want  pay.  An- 
other witness  proved  that  Gulden  gave  him  fifteen  dollars  to  pay 
SneU,  who  would  not  give  up  his  petitions  and  signers  till  paid. 
Peter  Bright  proved  that  he  got  in  Beading  between  four  and 
five  hundred  signers,  at  the  request  of  Gulden  and  SneU:  and  he 
was  to  have  three  cents  a  head.  The  above  is  the  substance, 
with  the  addition  that  many  refused  to  sign,  etc. ;  some  proof  of 
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espenfies  paid  by  Gkilden  for  hone  hixe  to  the  amount  of  from 
ten  to  fifteen  dollars. 

The  court  told  the  jnxy:  "  There  can  be  no  reooveiy  on  an 
illegal  contract^  neither  can  there  be  a  reooTezy  on  contracts 
which  are  prohibited  by  law;  nor  on  contracts  against  which 
penalties  are  enjoined;  nor  a  party  can  not  saccessfolly  come 
into  court  and  say,  '  Give  me  a  sum  of  money  which  I  daim, 
against  or  in  violation  of  law.'  This  would  not  be  tolerated  nor 
countenanced;  but  I  am  not  aware  that  it  is  unlawful  to  obtain 
a  pardon  by  lawful  means."  And  again :  "  If  the  defendant  did 
employ  the  plaintiff  to  trayel  and  spend  time  in  procozing  sig- 
natures to  petitions,  and  to  go  and  cany  these  petitions  to  the 
governor,  and  promised  to  pay  him  for  his  time,  labor,  and 
trouble  in  performing  this  service,  I  think  he  can  recover  a 
reasonable  and  just  compensation  therefor." 

The  first  three  errors  were  in  entering  judgment  for  the 
plaintiff:  because  on  these  pleadings  judgment  should  have  been 
entered  for  the  defendant;  that  the  court  ought  to  have  told  the 
juiy  that  on  these  pleadings  and  proof,  this  action  could  not  be 
sustained;  and  the  third  is  the  same  in  substance.  From  the 
point  to  which  the  attention  of  the  counsel  was  called  by  the 
court,  nothing  was  said  about  these  first  three  assignments  of 
error.  The  case  was  put  on  the  last  coxmt,  and  that  a  verdicton 
it  was  good;  be  it  so;  but  perhaps  it  will  be  found  that  in  all 
actions  founded  on  illegal  or  immoral  considerations,  or  on  what 
is  oontraxy  to  decency,  or  public  good  or  policy,  the  form  of  the 
action  or  declaration  on  the  evidence  of  tho  claim  is  immaterial, 
if  the  individual  injustice  or  general  good  forbids  such  contract* 
or  the  law  prohibits  it;  perluips  there  is  no  case  in  which  it  can 
be  made  good  and  available  by  the  mode  of  evidencing  the 
agreement,  or  the  form  of  action  used  to  cany  it  into  effect.  To 
say  nothing  of  gaming  prohibited  by  law,  marriage,  brokage 
bonds,  obligations  entered  into  in  restraint  of  trade. 

In  4  T.  B.  46G,^  we  find  a  suit  on  a  bill  of  exchange;  at  the 
trial  it  came  out  that  the  bill  or  bills  were  given  to  pay  the  bal- 
ance due  for  brandy  sold  in  Guernsey  to  be  smuggled  into  Eng- 
land. Lord  Eenyon  said  there  was  no  harm  in  selling  bmndy; 
it  was  the  intent  and  design  of  the  transaction  which  made  it 
such  that  a  court  ought  not  to  cany  it  into  effect;  and  so  far 
was  this  carried  in  5  T.  B.  692,'  it  was  held  that  a  Frenchman 
who  sold  brandy  to  be  smuggled  into  England,  could  noiincover 
the  price  in  England,  though  he  had  violated  no  law  of  his  own 

1.  Olmg^t  T.  PttuUtma.  a.  WuMmdi  t.  Rmi^  f  T.  B.  na. 
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conntKy  where  he  made  the  sale.  The  case  of  MUcheU  ▼.  Smith, 
in  1  Bixm.  110  [2  Am.  Dec.  417],  was  debt  on  a  single  bill  drawn 
in  the  usual  form.  The  consideration  was  one  forbidden  by  the 
policy  and  laws  of  the  state;  no  regard  was  paid  to  the  plead- 
ingS)  and  no  one  suggested  that  they  could  haye  any  effect  on 
the  decision;  and  the  cause  went  on  the  broad  ground  that  if 
the  transaction  out  of  which  the  claim  arose  was  forbidden  by 
positive  or  general  law,  the  claim  could  not  be  recovered.  The 
power  to  pardon  is  a  constitutional  power;  to  alleviate  or  remit 
punishment  where  perhaps  there  is  doubt  of  guilt;  or  where  the 
offense  was  committed  under  circumstances  extenuating  the 
crime,  etc.  The  general  and  spontaneous  expression  of  opinion 
has  had,  and  ought  to  have,  weight  with  the  governor.  But  ^^ 
undue  means  are  used  to  obtain  petitioners,  it  may  be  a  great 
imposition  on  the  governor.  The  power  to  pardon  may  be  con* 
rddered  as  a  part  of  the  penal  code  of  the  state;  it  operates  after 
trial  to  be  sure,  generally,  but  may  be  exercised  before.  It  is- 
as  important  that  it  should  be  free  from  bias,  or  prejudice,  or 
crime,  as  that  the  trial  should  be  so.  No  man  would  say,  that  if 
it  were  possible  to  procure  a  pardon  by  direct  payment  to  a 
governor,  it  would  be  lawful  to  give  one.  To  bribe  others  to 
deceive  and  impose  on  him,  only  differs  in  degree. 

In  this  case  tiie  first  offer  came  from  Oulden  to  the  trustees  of 
the  prisoner:  they  paid  in  hand,  before  he  stirred,  one  hundred 
dollars;  and  afterwards,  at  least  twice,  fifteen  dollars;  through 
the  whole  business,  he  appears  to  be  acting,  not  from  pity,  not 
from  a  sense  that  the  punishment  was  too  severe,  not  from 
friendship  to  the  prisoner,  but  for  his  own  gaiQ  and  emolument. 
At  his  last  interview  in  the  cells,  Halloway  is  called  back  to 
witness  a  promise  of  payment.  It  is  not  necessary  to  say 
whether,  after  the  whole  transaction  is  closed,  a  person  who  in- 
cidentally paid  some  postage,  or  who,  under  special  circum- 
stances, carried  a  petition,  the  signatures  to  which  were  spon- 
taneously made,  may  not  receive  his  actual  expense  and  daily 
pay.  I  would  say  it  must  be  a  very  special  case,  however,  to 
justify  this.  But  this  is  not  such  a  case;  and  we  do  not 
wish  to  see  advertisements,  that  pardons  will  be  obtained  at 
the  lowest  price,  nor  anything  which  approaches  to  it;  and 
generally,  all  contracts  to  change  the  course  of  trials,  or  the 
effects  of  trials,  whether  to  obtain  a  liberation  of  a  prisoner  by 
money  to  the  jailer,  or  to  obtain  a  pardon  by  the  use  of  money » 
directly  or  indirectly,  must  be  void. 

Judgment  reversed. 
Am.  dio.  yoti.  zzxn— It 
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topfoeors  the  psHnge  of  aa  aei  of  fhe  legUatera  lij  any  rfiriilw 
or  bj  iMBg  pcnwaMil  mfla«noe  with  the  membcn  ci  the  Ugidftture,  ii 
▼oid:  C^piii^erv.  Hepbamgk,SW.  ft  a  920;  and  if  a  aale  is  oppoeed  to  a 
■tatntorj  proviiion,  it  will  alao  be  void,  thongh  the  ezisteooe  of  the  prohihi- 
tion  Is  only  to  be  inferred  from  a  penalty  affixed,  by  law,  to  mch  oontacii: 
AoM  T.  HaU,  46  Fa.  St.  238»  citing  the  principal  case. 

An  Fomu>UMi  ar  Law  is  not  sufficient  cmtsidwratfam  toanppoct *  pnniM: 
Lkm  w.  SialB  Btmk  75  Am.  Deo.  71  and  note  79. 
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Maoimuni  iBmuBixD  m  Obtaihiho  a  CoirrETAHCB  oaa  not  take  lbs 
wifels  adraowledgnient  thereto. 

TmnaoL  of  Psbiouiancb  of  a  Mutual  Ck>yxNABT  can  not  be  made  at  the 
time  of  trial,  for  the  first  time,  and  yet  sapport  the  action;  it  ahoold  be 
made  before  the  action  ii  institated. 

OoFXiiAKTS  WITH  BuFBCT  TO  Trlb  OF  PEOPKBTr  will  apply  to  otiwT  prop- 
erty, whioh  it  Is  agreed  may,  in  aoertain  events  be  snbstitnted  fora  pvt 
thereol 

GoTSKAHT  TO  FuBHiSH  A  WABBAVTr  DiED  mflsns  a  deed  with  qpedal  war- 
ranty, and  not  a  deed  with  general  warranty  and  with  covenant  agsimt 
mcnmfaranoeo. 

Wbbbb  Inouxbbaiicb  abs  Gbbatkd  ok  Land  Subsmiusht  to  Aobd- 
xurr  for  the  sale  thereof,  the  agreement  can  not  be  enf oioed  iHuIa  the 
ineambnmoes  burden  the  land. 

Ootbxaxt.  Baird  agreed  to  oonyey  to  Withers  a  tnetof  land, 
hj  good  and  lawful  conTeyanoe,  free  from  all  inenmlnanoeB. 
The  conTeyanoe,  it  was  explained  in  the  agreement,  was  to  bo 
^'  only  a  warranty  deed,  subject  to  all  demands  of  the  common- 
^wealth."  Prior  to  this  agreement,  a  verbal  understanding  existed 
between  Baird  and  Baxter,  to  the  effect  that  they  should  ex- 
change six  acres  of  the  tract  to  which  this  contract  related,  for 
four  acres  owned  by  Baxter.  The  agreement  therefor  provided 
that  nnlees  this  understanding  was  rescinded,  Baird  should  con- 
vey the  f onr  acres,  instead  of  the  six  for  which  ihey  were  ex- 
changed, to  Withers.  The  understanding  was  not  rescinded, 
and  to  simplify  matters,  it  was  agreed  that  Baxter  should  oon- 
yey  directly  to  Withers.  In  pursuance  of  this  agreement,  Bax- 
ter and  wife  executed  a  deed  of  the  land  to  Withers,  and  de- 
livered it  to  Baird.  Baird,  who  was  a  magistrate,  also  tooklfra. 
Baxter^s  separate  acknowledgment.  Baxter  afterwards  obtained 
judgment  against  Baird  for  about  one  thousand  five  hundred 
pounds.  After  all  of  these  occurrences,  Baird  tendered  to  Withers 
Baxter's  deed  and  his  own  deed  for  the  residue  of  the  tract  em* 
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braced  by  tbe  agxeementy  and  demanded  the  parchaae  money. 
IVifhers  refosed,  whereupon  this  action  was  faronght  upon  his 
coTenant  to  pay.  Withers  defended  upon  grounds  that  are  set 
forth  in  the  opinion.  The  charge  to  the  jniy  also  appears  from 
the  opinion.    There  was  yerdict  for  plaintiff. 

Bogers,  for  the  plaintiff  in  error. 

Buchanan,  contra. 

By  Court,  Qjbbojx,  J.    I  see  no  neoesaily  for  a  special  author- 
ity &om  Baxter  to  tender  his  deed.    Deliyeiy  of  it  to  the  plaint- 
iff below,  with  knowledge  of  the  purpose  to  be  effected  by  it, 
was  sufficient  to  make  it  an  escrow;  and  the  plaintiff,  who  was 
bound  to  make  the  title,  was  the  person  to  tender  it.    But  the 
acknowledgment  was  palpably  insufficient  to  bar  the  dower  of 
Baxter^s  wife.     The  office  of  a  magistrate,  in  respect  to  private 
examination,  is  a  judicial  and  a  delicate  one.    Intrusted  with  the 
business  of  inspecting  the  wife's  knowledge  and  will,  he  should 
be  superior  to  all  exception  on  the  score  of  impartialily.    When 
he  is  bound  to  procure  her  concurrence,  his  inducement  to  abuse 
his  trust  is  as  strong  as  if  the  conyeyance  were  made  to  himself; 
and  it  would  not  be  pretended  that  his  judicial  functions  could 
be  exercised  in  his  own  case.    Hih  responsibiliiy  for  the  convey- 
ance, whether  through  himself  or  directiy  to  the  defendant, 
made  him  equally  a  party  in  interest;  and  no  consent  short  of  an 
agreement  by  the  vendee  to  take  a  defective  titie,  which  is  not 
pretended,  could  supply  the  place  of  a  separate  examination.    To 
say  the  wife  might  precedentiy  waive  her  protection  from  it, 
would  be  absurd:  she  can  waive  nothing  or  assent  to  nothing  ex- 
cept in  the  way  pointed  out  by  the  law.    Nor  can  I  see  how  the 
tender  of  an  unexceptionable  conveyance  at  the  trial,  or  before 
leave  to  take  the  money  out  of  court,  could  be  an  equivalent  for 
tender  before  suit  brought.    The  execution  of  the  conveyance, 
and  payment  of  the  purchase  money,  were  mutual  conditions; 
and  a  right  of  action  could  not  accrue  on  the  one  side  without  a 
tender  of  performance  to  the  other.    This  is,  in  substance  and 
in  form,  an  action  at  law;  and  though  equitable  circumstances 
might  dispense  with  performance  strictiy  at  the  day,  the  plaint- 
iff must  have  done  everything  incumbent  on  him  before  action 
brought. 

The  direction  that  it  was  unnecessazy  to  show  title  to  the  four 
acres  out  of  the  commonwealth,  was  well  enough.  These  were 
taken  in  exchange  for  a  i>artof  the  original  tract,  and  were  to  be 
.ocmYeyeA  to  the  defendant  only  in  case  the  part  of  it  parted  with 
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oonld  not  be  re^aoqxuied.  But  the  oonyeyanoe  of  ttie  oziginal 
tract  iras  to  be  ezprebslj  subject  to  the  claims  of  the  oommon* 
wealth;  and  in  the  absence  of  special  provision  to  the  contzaiy, 
it  would  be  unreasonable  to  apply  to  the  equivalent  anything  but 
the  covenants  applicable  to  the  thing  for  which  it  was  substituted. 
It  is  objected,  that  the  plainti£F's  own  conveyance  is  without  a 
general  warranly  or  covenant  against  incumbrances.  But  a 
warranty  deed,  for  which  alone  the  vendee  stipulated,  is,  in 
popular  phrase,  a  deed  with  special  warranty;  and  that  the  pai^ 
ties  meant  no  more  is  evident  from  their  declaration  that  th^ 
intended  "  only  a  warraniy  deed,  subject  to  all  the  demands  of 
the  conmionwealth."  For  a  covenant  against  incumbrances  the 
contract  did  not  call,  it  being  sufficient  to  show  that  the  land 
was  in  fact  unincumbered.  The  direction,  thart  the  court's  con- 
trol over  the  application  of  the  purchase  money  was  a  substitute 
tor  the  extinguishment  of  Baxter's  judgment  before  action 
brought,  was  decidedly  wrong.  The  judgment  bound  the  ven- 
dor's interest  in  the  land,  or  in  other  words,  the  l^gal  title  to  the 
value  of  the  unpaid  purchase  money.  A  purchaser  under  it 
would  be  entitled  not  to  possession  of  the  land,  but  to  the  benefit 
of  the  covenants  for  the  price  of  it;  he  would,  in  short,  stand  in 
the  place  of  the  vendor,  entitied  to  his  rights  and  subject  to  lus 
responsibilities.  It  fiiust  be  obvious,  therefore,  that  payments 
to  the  vendor,  subsequent  to  an  incumbrance  of  his  title,  would 
not  prevail  against  the  incumbrancer.  The  vendee  is  a  pur- 
chaser of  an  inchoate  titie,  and  being  bound  to  notice  all  de- 
fects, his  payments  are  at  his  peril.  On  the  other  hand,  the 
vendor  may  not  call  for  the  purchase  money  while  there  is  an 
incumbrance  outstanding.  He  can  not  compel  an  appropriation 
of  it  in  the  vendee's  hands  at  the  expense  of  costs  and  the  vexation 
of  a  lawsuit  to  one  who  had  done  everything  incumbent  on  him  to 
entitie  himself  to  a  precise  execution  of  the  contract.  What  is 
it  to  him  that  the  vendor  may  be  unable  to  raise  a  sum  sufficient 
to  dear  the  titie?  The  vendor's  misfortunes  can  give  him  no 
right  against  one  who  is  not  in  default.  If  by  reason  of  the  perils 
that  would  attend  payment  to  him,  he  can  not  ask  it  amicably, 
it  is  not  eacfy  to  discover  how  he  can  compel  it  under  the  court's 
mediatorial  discretion  to  apply  the  purchase  money  to  the 
dee's  protection.    The  direction  was  palpably  wrong. 

TwsHMAx,  0.  J.,  and  Dukgah,  J.,  concurred. 

Judgment  reversed,  and  a  venire  de  novo  awarded* 
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Whkk  DnQUALxncATioir  to  Takb  Ackvowlbdomxiit  Ezisis.  —  An 
acknowledgment  is  an  authentication  of  an  instnunent  that  enaUea  it  to  he 
used  for  parpoaee  of  evidence  in  a  manner  different  from  what  it  ooold  have 
been  previooslj.  The  duties  of  an  officer  taking  an  acknowledgment  seem  to 
be  at  the  same  time  Judicial  and  ministerial.  Judicial  in  that  the  officer  has 
to  determine  upon  the  identity  of  parties,  etc.,  and  ministerial  in  that  he  has 
to  give  a  certificate  of  the  facts  found.  Begarding  his  duties  as  judicial,  no 
officer  may  take  an  acknowledgment  of  a  deed  in  which  he  is  interested,  for  no 
one  maybe  a  judge  in  his  own  case;  besides  it  would  be  an  attempt  to  create 
evidence  in  one's  own  favor,  an  attempt,  too,  which  must  in  the  majority  of 
■cuacs  he  altogether  irresponsible. 

This  recognition  of  the  quari  judicial  nature  of  the  act  of  taking  an  acknowl- 
•edgment  is  quite  generaL  We  quote  from  the  case  of  Weuwn  v.  Connor,  54 
Miss.  352:  "The  deed  of  trust  was  made  by  Hines  to  Thomas  O.  Connor  for 
the  use  and  henefit  of  8.  M.  Davis  and  W.  Y.  Davis.  It  was  acknowledged 
before  W.  Y.  Davis,  who  was  the  chancery  clerk  of  the  county,  and  by  him  re- 
oorded;  and  it  is  admitted  that  the  W.  Y.  Davis  who  thus  received  and  cer- 
tified to  the  acknowledgment  and  recorded  the  deed  is  the  same  person  named 
in  the  instrument  as  one  of  the  oestois  que  trust.  Whatever  may  be  said 
of  the  receiving  for  record  and  recording  a  deed,  it  is  evident  that  the 
taking  of  an  acknowledgment  of  a  grantor  is  a  quaai  judicial  act,  and  can 
not  be  performed  by  the  grantee  in  the  deed.  The  officer  who  takes  an 
aoknowledgment  acts  in  a  jadidal  character  in  determining  whether  the 
person  representing  himself  to  be^  or  represented  by  some  one  else  to  be 
the  grantor  named  in  the  conveyance,  actually  is  the  grantor.  He  determines, 
further,  whether  the  person  thus  adjudged  to  be  the  grantor  does  actually  and 
truly  acknowledge  before  him  that  he  executed  the  instrument.  By  his  cer- 
tificate he  makes  an  official  record  of  his  adjudication  on  those  points,  which 
•can  not  be  impeached  by  himaolf^  and  sometimes  can  not  he  impeached  by  the 
Ipnsntor.  Inasmuch  as  no  man  can  be  a  judge  in  his  own  case,  it  follows  that 
the  grantee  in  a  deed  can  never  act  as  an  officer  in  taldng  an  acknowledgment 
to  the  conveyance."  Accordingly,  it  was  held  that  the  deed  was  improperly 
admitted  to  record,  and  that,  therefore,  such  record  did  not  import  construct- 
ive notice.  That  the  grantee  in  a  deed  may  not  take  an  acknowledgment 
thereto,  see  also,  Beaman  v.  WMtne^,  20  Me.  420;  Wihon  v.  Traer,  20 
Iowa,  233;  Oroetbeek  v.  Seely,  13  Biich.  329;  Stevens  y.  HampUm^  46  Mo.  404, 
where  the  rule  was  applied,  in  a  case  where  an  acknowledgment  was  taken 
by  a  grantee,  who  was  but  a  trustee;  and  Brown  v.  Moore,  38  Tex.  648,  where 
an  acknowledgment  taken  by  the  trustee  in  a  deed  of  a  trust,  executed  to  se- 
cure the  payment  of  indebtedness  was  held  void,  on  account  of  the  interest 
the  trustee  had  in  the  matter,  which  was  to  the  extent  of  his  commiMions. 

The  case  of  fVUson  v.  Traer,  20  Iowa,  233,  denies  that  an  instrument, 
the  acknowledgment  of  which  was  taken  by  a  person  interested  in  ob- 
taining its  execution,  is  entitled  to  record,  though  that  interest  does  not 
appear  from  the  face  of  the  instrument.  It  must  be  admitted,  however, 
that  the  view  that  a  notary  acts  in  taking  an  acknowledgment  in  a 
judicial  capacity,  is  controverted  by  the  case  of  Lynch  v.  Livingston,  6 
K.  Y.  422,  In  that  case  the  commissioner  who  took  the  acknowledgment 
was  so  related  to  the  grantees,  that  he  would  have  been  disqualified  un- 
der the  provisions  of  the  revised  statutes  from  acting  as  a  judge  or  juror  in 
any  case  to  which  they  were  parties;  but  the  court  held  the  acknowledgment 
good  because  the  taking  of  an  acknowledgment  involves  the  discharge  of  no 
ittdicial  duty.     The  case  of  Kimball  v.  Johnson,  14  Wii.  682,  seems 
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in  priadiik:  it  wis  thare  decidod,  but  no  reaaoiu  w«re  given  for  the  dednon, 
tbal  the  ImtbMid  of  a  mortgagee  might  take  an  adcnowledgmont  of  die 
mort^iige.  It  hat  been  held  that  the  inotest  by  a  notaiy  public  who  it  a 
■tockliolder  in  the  bank,  which  is  a  party  to  the  soit,  is  incompetent  eridoioe 
toohaigean  indoreer:  Bankr.  Porier,  2  Watts,  141.  The ooort said:  "The 
protest  of  a  notary  is  his  deposition  to  the  troth  of  the  facts  contained  in  it; 
snd  his  position  in  the  caaae  is  that  of  a  witness  deposing  nnder  the  ssnotaoB 
of  an  oflBdal  oath  to  which  no  temporal  penalty  is  annexed;  and  can  it  be 
supposed  that  the  legielatare  intended  to  make  him  oompetent^  when  ho  wonU 
not  be  heard  under  the  sanction  of  a  judicial  oath,  for  the  yiolation  of  which 
he  would  be  ezpoeed  to  the  pains  and  penalties  of  perjury?  The  danger  to  be 
aiq;lrehended  firam  snch  competency  would  be  imminent,  as  the  defendant 
being  seldom  able,  from  the  nature  and  drcumstances  of  the  case,  to  dispcore 
the  protest  but  by  the  notaiy  himself,  would  have  no  other  recourse  than  the 
testimony  of  a  witness,  not  only  interested  against  him,  but  snbetantiaUy  a 
party  to  the  canse."  Some  of  these  reasons  hsTe  of  coone  lost  weight,  hot 
the  principle  of  the  decision  seems  to  be  salutary,  and  if  so,  as  it  would  apply 
with  equal  force  to  the  case  of  a  notary  taking  an  acknowledgment,  it  shoold 
also  vitiate  any  acknowledgment  taken  under  parallel  dronmstanoes. 

Vbndob  can  not  Bniorcb  Spicifio  Psbiormancs  while  an  inonmbnnoe 
azists  on  the  land,  which  was  not  to  enter  into  the  consideration,  by  the 
terms  of  the  agreement  of  sale:  36  PIl  St.  388. 

An  agreement  "  to  well  and  sufficiently  grant  and  assure**  will  not  entitle 
to  ageneral  warranty,  but  only  to  a  special  waiiauty  against  the  acts  of  tiie 
giaiitor:  CadwaUader  t.  TVyon,  87  Id.  822;  LU^  t.  f^amU^  48  Id.  78u 
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[7  Waxx^  SSI.] 

No  ObimDiaAnoii  wax  bb  Allowsd  in  Equitt  vom  JMnuf^rmmmm  pal 
upon  land  by  one  who  has  entered  under  a  contraot  to  obtsin  the  titlsb 
which  he  has,  subsequently  to  his  entry,  repudiated. 

EjEoncBHT.  Frencli  and  Seely  agreed  to  ezohange  lands,  and 
under  the  agreement  Seely  entered  on  the  land  in  eontrofeisy. 
After  his  entry  on  the  land,  Seely  thinking  he  had  diaooTered  an 
imperfection  in  French's  title,  and  that  he  could  obtain  a 
patent  for  the  land  from  the  commonwealth  to  himself,  at- 
tempted to  do  so;  the  board  of  property  however  decided  againat 
him,  and  a  patent  was  issued  to  French.  Seely  did  not  contest 
this  determination  within  the  period  allowed  by  the  act  of  1792, 
so  that  it  becamd  final.  After  the  entry  Seely  also  sold  the  land 
which  he  agreed  to  exchange  for  this  to  one  Strong.  He  now 
contended  that  he  was  entitled  to  a  conditional  verdiei.  The 
judge  so  instructed  the  jmy,  who  brought  in  a  verdict  for 
plaintiff  subject  to  be  set  aside,  and  a  verdict  entered  for  defend- 
ant for  two  hundred  and  fifty  acres  in  the  eastern  portion  of  th* 
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tract  upon  his  paying  into  conrt  for  plaintiff,  "within  two  years, 
the  sum  of  three  hundred  and  fifty  dollars,  with  interest  and 
oosts. 

Overton^  for  the  plaintiff  in  error. 

Elwell  and  WUlisUm,  contra, 

"Bj  Oonrt,  Gibson,  G.  J.  This  is  a  remarkable  case.  A  party 
to  an  exchange  who  had  renounced  it  hy  setting  up  an  adverse 
title  to  the  land  he  had  obtained  by  it,  and  who  sold  the  land 
he  was  to  have  given  in  return,  was  stUl  allowed  to  recur  to  the 
contract  for  purposes  of  defense!  And  how  ?  On  the  principle 
of  an  injunction  in  the  nature  of  a  bill  for  specific  x)erformancey 
invigorated  in  the  particular  instance,  it  was  thought,  by  im- 
provements made  in  defiance  of  the  title.  It  is  scarce  necessary 
to  say  that  this  was  a  violation,  not  only  of  Ong  v.  Campbell,  6 
Watts,  392,  and  the  chancery  precedents  which  require  that 
a  party  insisting  on  a  contract  should  have  been  faithful  to  it, 
but  of  every  analogy  of  the  law.  It  is  to  prevent  a  parly  from 
recurring  to  a  contract  he  has  repudiated,  that  a  recusant  tenant 
is  forbidden  to  insist  on  notice;  or  a  widow,  who  has  taken  h 
benefit  to  her  husband's  will,  to  insist  on  dower  in  contravention 
of  it;  or  a  plaintiff,  who  has  disaflSrmed  an  act  by  an  action  in 
one  right,  to  aflSrm  it  by  an  action  in  another;  or,  in  short,  any 
one  to  daim  in  repugnant  rights.  In  addition  to  this,  the  parly 
insisting  on  performance  here,  not  only  has  refused  to  perform 
himself,  in  contravention  of  a  principle  which  requires  a  tender 
to  precede  a  demand  of  specific  execution,  but  has  actually  dis- 
abled himself  from  affording  it.  And  what  did  he  offer  in  place 
of  it?  Nothing  but  a  pecuniary  substitute  which  would  turn  the 
exchange  into  a  sale;  and  it  was  allowed  to  pass.  Was  that  the 
plaintiff's  bargaia,  or  a  bargain  made  for  him?  He  was  denied 
the  specific  consideration  which  had  moved  him  to  part  with  his 
property,  and  compelled  to  accept  a  compensation  for  it.  This 
result  is  a  curious  sort  of  specific  execution.  What  authority 
had  he  given  the  jury  to  sell  his  land?  It  is  the  vice  of  the 
times  to  disregard  contracts;  and  there  is  a  too  prevalent  dis- 
position in  the  popular  branch  of  the  judiciary  to  remold  them 
in  order  to  bring  them  nearer  to  its  standards  of  conscionable- 
ness,  which  can  not  be  too  narrowly  watched. 

Even  were  such  a  power  vested  in  the  jury,  there  is  nothing  in 
the  case  for  an  exercise  of  it.  The  improvements  could  not  give 
the  defendant  an  equity,  natural  or  artificial.  Believing  the 
latkd  delivered  to  him  pursuant  to  the  bargain,  to  be  as  open  to 
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appropriatioii  by  him  under  a  title  from  the  state  as  it  had  been 
to  the  phuntiff,  and  haTing  not  only  taken  out  a  warrant  for  it, 
but  sold  what  he  was  to  have  given  for  it — a  double  renunciation  of 
the  contract,  he  engaged  witii  the  plaintiff  in  a  contest  for  it  be- 
fore the  board  of  property,  whose  decision  sgainst  him  he  suf* 
fered  to  beoome  oondusiTe  by  lapse  of  time;  and  haying  thus 
been  tamed  into  a  wiong-doer,  he  made  the  improrements  in 
question.  The  case  then  presents  an  attempt,  not  merely  to 
make  an  owner  debtor  for  improvements  made  in  contempt  of 
his  will,  but  to  divest  his  property  for  a  compensation  graduated 
by  a  juiy;  and  this,  not  to  serve  a  public  purpose,  but  to  com- 
pensate in  the  name  of  equity,  the  adverse  improvements  of  a 
private  trespasser.  To  do  that,  would  transcend  the  oonstitu-f 
tional  power  even  of  the  legislature,  to  say  nothing  of  the  ad- ' 
mitted  want  of  pretension  on  the  part  of  the  judiciary.  It  is  im- 
possible to  imagine  anything  more  palpably  illegal  than  the  ex- 
ercise of  such  a  power  here.  The  defendant's  supposititious 
equity  was  put  on  the  absence  of  fraud,  when  each  of  bis  acti 
was,  in  contemplation  of  law,  an  unqualified  fraud.  His  attempt 
to  prove  an  adverse  title,  colorable,  we  must  suppose,  from  his 
acquiescence  in  the  decision  of  the  board  of  projierty,  was  a 
fraud;  the  sale  of  his  own  land,  in  disaffirmance  of  his  contract 
of  exchange,  was  a  fraud;  and  his  subsequent  erection  of  im- 
provements, in  contemplation  of  an  equity  from  them«  was  a 
fraud  and  a  folly.  He  had,  then,  not  the  shadow  of  a  dataue; 
and  the  direction  prayed  for  should  have  been  given. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


A  ocmtraet  can  not  be  diaaffirmed  in  part  and  afflnaed  as  to  the 
part;  the  party  seeking  any  benefit  therefrom  must  treat  it  as  an  entiraly,  and 
as  sach  either  oonfirm  or  abandon  it.  Therefore  a  <nreditor  can  not»  at  tlie 
same  time,  claim  the  benefit  of  an  assignment  ezeoated  for  the  benefit  of  cred- 
itors, and  attack  its  validity  by  attaching  property  conveyed  tbereby : 
^f  Bank  itf  UwUed  SkUts,  *2Pkur8.  147,  citing  the  principal 


HePBUBN  V.  GUBXB. 

[7  WAin,  aoo.] 

tBs  Lbqislatitrb  mat  CasATB  ur  Favor  or  PsKDnvo  AonoKs  additioDal 
remedies  for  the  «ifprcement  of  rights  which  are  therein  attempted  to 
be  enforced;  thns  it  may  declare  that  no  action  then  pending  shall  abate 
because  the  firms  who  aie  respectiveiy  parties  defendant  and  plamtiff 
have  a  common  member. 
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AssuMFSET.  Upon  the  trial  the  jmy  was  instmcied  tbat  the 
action  oould  not  be  sustained  because  Samuel  Hepburn,  who 
ivBS  a  member  of  Hepburn,  Langcake  &  Co.,  plaintiffs  herein, 
was  also  a  member  of  the  firm  of  Curts,  Hepburn  &  Co.,  who 
were  defendants.  Verdict  went  for  defendants.  Pending  the 
imt  of  error  which  was  taken  out  in  the  case,  an  act  was  passed 
which  authorized  such  actions  as  these  to  be  brought  in  the 
fatnxe,  and  also  extended  its  proTisions  to  actions  then  pending, 
whether  on  writ  of  error  or  otherwise. 

Armstrong  and  Anthony ^  for  the  plaintifb. 

PoTBons  and  Oreenoughj  contra. 

"Bj  Court,  SKBOEAnr,  J.  It  is  unneoessaiy  now  for  the  court 
to  decide  on  the  points  assigned  as  errors  in  the  charge  of  the 
eourt  below  by  the  plaintiffs,  because  we  are  of  opinion  that  this 
act  of  assembly  applies  expressly  to  the  present  case,  and  makes 
it  imperatiye  on  us  to  remit  the  suit  back  to  the  court  of  common 
pleas  for  trial  and  judgment.  The  suit  was  pending  on  a  writ 
of  error.  The  objection  to  the  plaintiffs'  right  to  sustain  their 
action  is  that  mentioned  in  the  act,  that  one  of  the  partners, 
Samuel  Hepburn,  is  both  plaintiff  and  defendant  in  a  suit  brought 
by  him  and  his  partner  in  one  film,  against  himself  and  his  part- 
ners in  another  firm.  The  act  of  the  legislature  removes  this  ob- 
jection, and  authorizes  and  directs  the  courts  to  sustain  the 
action  as  well  in  pending  cases  as  in  future  ones.  It  thus  fur- 
a  remedy  where  none  existed  before;  and  does  so,  in 
cases,  without  divesting  any  right,  imi>airing  any  con- 
tract, or  exercising  any  ex  post  facto  legislation  in  the  judicial 
sense  of  these  words  of  the  constitution.  The  legislature, 
provided  it  does  not  violate  the  constitutional  prohibitions,  may 
pass  retrospective  laws,  such  as  in  their  operation  may  affect 
suits  pending,  and  give  to  a  party  a  remedy  which  he  did  not 
previously  possess,  or  modify  an  existing  remedy,  or  remove  an 
impediment  in  the  way  of  recovering  redress  by  legal  proceed- 
ings. Here  the  rights  of  the  parties  are  not  touched;  but  an  ob- 
jection existed  arising  out  of  the  nature  of  an  action  at  common  law 
which  interposed  a  bar  to  the  trial  of  right — an  objection  which 
a  court  of  equity  does  not  allow  to  prevail,  but,  by  means  of 
the  greater  freedom  and  flexibility  of  its  process,  calls  all 
parties  before  it,  and  renders  complete  justice.  This  objection 
the  legislature  removes,  and  authorizes  a  court  of  common  law, 
by  the  ordinary  common  law  process,  to  entertain  the  suit  and  to 
do  justice  between  the  parties:  the  method  which  in  this  state  wo 
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have  freqnentlj  been  compelled  to  employ  for  want  of  oomts  of 
equity,  sometimes  by  the  legislatiTe  enactment,  and  somelimeB 
by  an  amplification  of  the  jurisdiction  of  the  couria,  in  order  to 
incoix>orate  equily  principles  and  equity  relief  into  our  system 
as  far  as  possible.  In  pursuance,  therefore,  of  the  directions  of 
this  act  of  the  legislature,  this  cause  must  be  remitted  to  the 
court  below,  that  they  may  proceed  according  to  its  proviAons 
to  trial  and  judgment,  as  though  the  partiee,  phdntifb  and  de- 
fendants, were  separate  and  distinct  piurties. 
Decree  accordingly.  

The  power  of  the  l^giaUtnre  to  give  an  additiaiial  or  modify  an  exkftiiqc 
remedy,  or  remove  legal  impediments  that  lie  in  the  way  of  the  enfocoemeat 
of  a  right,  ia  recognized  in  the  caeea  of  BiddUv,  Siarr,  9  Fa.  St. 467;  SehetUq^ 
V.  AlUghmy,  36  Id.  57;  Weister  v.  Hade,  52  Id.  480.  But  where  the  nmedy 
forms  part  of  the  contract  it  can  not  be  made  more  onerous  by  a  legiafaitive 
act.  Thus,  if  by  the  charter  of  a  bank  it  is  provided  that  its  jHivileges  shaU 
not  be  declared  forfeited  at  the  instance  of  a  creditor,  unless  payment  in 
q>ecie  has  been  refused  him  for  the  term  of  three  months,  an  act  which  de- 
clared an  immediate  forfeiture  of  the  charter  upon  proof  of  refusal,  win  be 
nnconstitutioDal :  CommomoeaUh  v.  United  Stalu  Bank^  2  Ashm.  378.  But  the 
power  is  not  defeated  by  a  right  to  costs  which  has  accrued  to  one  party  to 
an  action.  Thus,  if  after  suit  instituted  to  recover  a  tax  paid  under  protert, 
the  informalities  of  the  tax  levy  are  cured  by  an  act  of  the  l^giaktore,  the 
suit  must  fail:  Orim  v.  School  District,  57  Pa.  St  438. 

The  case  of  Lycoming  v.  Union,  15  Pa.  St.  168,  recognises  thefortber  doe* 
trine,  that  the  legislature  may  give  a  remedy  to  enable  the  enfoitienient  of 
what  is  a  mere  moral  obligation.  Then  the  act  of  the  legislature  which  wis 
vpheld  provided  foe  the  re-imbursement  to  Union  county  by  other  oooaties, 
from  which  certain  causes  had  been  removed  for  trial  to  the  fonner*  of  thsir 
fair  proportion  of  the  expenses  thus  caused  Union  county. 


MOBTEZ  V.  GaBNHABT. 

[7  Watxs.  303.] 

Father  Who  has  Assumed  the  Garb  and  Education  of  the  Illbqitokate 
Child  of  his  Daughter,  the  custody  of  the  child  having  been  aban- 
doned both  by  the  mother  and  father,  will  stand  in  reference  to  the  child 
m  loco  pareiUie,  and  may  maintain  an  action  for  its  abduction. 

Oase  for  the  abduction  of  Bebecca  McEwen  from  plaintifil 
Said  Rebecca  was  the  illegitimate  daughter  of  plaintiff's  daugh- 
ter, and  had  lived  for  several  years  prior  to  the  abduction  in 
plaintiff's  family.  The  court  thought  the  action  could  not  be 
maintained  for  the  reasons  set  out  in  the  opinion,  and  so  in- 
structed the  jury. 

Iferril,  for  the  plaintiff  in  error. 
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Jcrdanf  oorUru. 

"By  Oonrt,  Gibson,  0.  J.  The  court  thought  the  action  could 
not  be  maintained  on  the  relation  of  master  and  servant,  un- 
aided by  that  of  parent  and  child,  without  proof  of  service  by 
hiring.  Such  undoubtedly  was  the  role  of  the  common  law; 
and  in  the  case  of  an  ordinaiy  servant,  such  it  is  still.  In  the 
case  of  a  child,  however,  it  is  so  far  relaxed  that  employment  in 
acts  of  service  is  equivalent  to  a  state  of  servitude.  The  most 
frequent  occasion  for  its  ox>eration  thus  mitigated  is  furnished 
by  the  action  for  seduction  founded  technically  on  the  relation 
of  master  and  servant,  but  requiring  by  reason  of  the  plaintiff's 
paternity,  proof  of  no  more  than  slight  and  desultory  acts  of 
service  when  the  child  had  come  of  age.  Tet  a  state  of  servitude, 
of  some  sort,  must  be  established.  And  this  relaxation  has  not 
been  superinduced  1^  the  peculiar  turpitude  of  seduction,  the 
more  readily  to  get  at  the  punishment  of  it  as  a  particular  wrong; 
but  it  holds  indifferently  in  cases  of  seduction,  abduction,  and 
corporal  injmy,  without  r^;ard  to  the  sex.  In  an  action  for  an 
assault  on  the  plaintiff's  infant  son  per  quod  servUium  amigU, 
Lord  Kenyon  went  the  whole  length  of  dispensing  with  proof 
of  employment,  and  holding  it  sufficient  for  the  action  that  he 
was  living  in  the  father's  family  and  under  his  protection :  Jones 
V.  Brawn,  Peak.  N.  P.  Cas.  233;  S.  C,  1  Esp.  N.  P.  Cas.  217.  If 
then  the  plaintiff  in  the  case  at  bar  were  the  putative  father, 
there  would  be  a  sufficient  implication  of  servitude  from  that 
alone  to  maintain  the  action.  As  the  iUegitimate  offspring 
of  his  daughter,  however,  he  is  not  legally  related  to  it;  and 
whether  he  may  have  an  action  in  loco  parentis  for  the  loss  of 
its  service  is  a  question  which  occurs  for  the  first  time.  Why 
may  he  not?  Though  a  bastard  be  not  looked  upon  as  a  child 
for  any  civil  purx)Ose,  the  ties  of  nature  are  respected  in  regard 
to  its  maintenance.  The  putative  father,  though  not  legally  re- 
lated to  it,  is  so  far  considered  its  natural  guardian,  as  to  be  en- 
titled to  the  custody  of  it.  In  The  King  v.  OomfoHh,  2  Stra.  1162, 
the  court  granted  an  information  for  the  abduction  of  a  natural 
daughter  from  the  protection  of  her  putative  father,  thinking 
that  a  bastard  is  within  the  4  and  5  Ph.  &  M.,  c.  8,  which  pun- 
ishes the  taking  away  of  any  maid  or  unmarried  woman  child 
from  the  possession  of  the  father,  mother,  or  person  having  the 
governance  of  it.  Between  the  father  and  the  mother,  however, 
the  latter  seems  to  have  the  prior  claim:  Ex  parte  Knee,  1  N.  B. 
148.  For  if  the  father  obtain  the  custody  surreptitiously,  the 
king's  bench  will  make  him  restore  it:  Bex  v.  Soper,  5  T.  B.  278; 
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8.  T.^Bexv.  MMdy, 8 East,  224;^  and  BexY.  Hopkm»,  7  Id.  679. 
Indeed  it  seems  to  have  been  doubted  in  Strangewaifs  t.  EMt^ 
•em,  4  Taunt.  498,  whether  he  has  a  right  to  the  custody  in  any 
case.  Yet  in  Bex  ▼.  Comfooi^  1  Boot's  Poor  LawS)  465,  it  was 
held  that  a  putative  father  has  a  natural  right  to  the  caie  and 
education  of  his  illegitimate  child;  and  in  Newland  t.  Osmon,  Id. 
466,  he  was  allowed  to  take  it  from  the  parish  and  m^iTifaiiTt  it. 
It  may  be  safely  said,  then,  that  the  law  recognizee  the  rigfate 
of  putative  patemil^  for  purposes  of  nurture  and  education. 
Here  both  &ther  and  mother  had  abandoned  those  rights;  i^ 
shall  they  not  be  recognized  in  the  person  of  the  grandfather, 
so  far  as  to  induce  a  relaxation  of  the  rule  which  ordinarily  re- 
quires proof  of  service  by  hiring,  in  an  action  for  the  depriva- 
tion of  it?  He  is  indeed  not  a  parent,  but  he  is  ehaigeaUe 
hj  the  poor  laws  with  the  duty  of  one.  The  rights  of  a  parent 
are  pupiUaiy;  and  as  they  are  given  for  the  benefit  of  the  child, 
the  person  in  the  exercise  of  them  must  necessarily  have  a  cor- 
relative remedy  for  their  infraction.  Independent  of  consan- 
goinify,  however,  there  is  an  interest  which  seems  to  be  peculiarly 
his  own,  and  proper  for  personal  compensation.  Who  has  not 
seen  an  adopted  child  become  an  object  of  as  tender  a  solidtade 
as  if  it  had  issued  from  its  foster-father's  loins;  and  can  it  be 
said  that  haring  bestowed  his  affection  on  it,  and  reared  it  by 
his  bounty,  he  yet  shall  not  be  permitted  to  exerdse  the  righti 
of  a  father  to  it  agaiast  an  intermeddler?  It  woald  be  a  re- 
proach to  the  law  if  he  should  not.  But  the  stem  simplicitj  of 
feudal  principles  is  gradually  bending  to  the  more  complicated 
relations  of  a  milder  civilization.  So  late  as  Barham  v.  Dennis, 
Oro.  Eliz.  770,  a  father  had  no  remedy  for  the  abduction  of  any 
of  his  children  but  the  heir  at  law:  at  this  day,  by  means  of  a 
servitude  almost  fictitious,  power  is  put  into  his  hands  to  re- 
dress almost  every  injuxy  that  may  be  done  to  them;  and  it 
seems  to  be  a  natural  and  necessary  step  to  put  the  same  power 
into  the  hands  of  every  one  acting  in  a  father's  place.  The  de- 
fendant is  a  stranger  in  blood.  He  is  father  to  the  mother's 
husband;  but  it  appears  not  that  he  acted  by  her  authority;  nor 
is  it  clear  that  she  herself  could  have  resumed  it.  After  an 
abandonment  of  it  for  six  years,  she  could  reclaim  it  only 
through  the  order  of  a  court,  who  would  not  lightiy  deprive  the 
foster-father  of  the  expected  fruit  of  his  pains  in  the  service  and 
duiy  of  the  child.  Here  it  is  alleged,  without  proof,  that  its 
morals  were  endangered  by  the  associations  of  the  family;  bat 
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though  that  wonld  be  a  gxoimd  of  sommazy  inteif  eonenoe  by  the 
competent  authority,  it  oould  operate  here  only  in  mitigation  of 
damages.  On  the  facts  in  evidenoe,  the  plaintiff  had  made  out 
a  case  to  xecorer. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Benket  V.  Paine. 

[7  Wattb,  884.] 

Whbbs  a  Gebtdioatb  of  Acknowledgment  CoNTAnra  no  Assertion  of 
magisterial  ohanoter,  proof  of  the  existence  of  that  ohaneter  may  be 
made  o/timcJe. 

dBTmcATB  OF  RscoBDEB  OF  Bebbs  to  a  oopy  of  the  commi88i<ni  of  a  jus- 
tioe  of  the  peace  on  record  in  his  office,  is  competent  proof  of  the  official 
charaeter  of  snoh  jnatioe,  where  that  fact  comes  collaterally  in  question. 

EjsoniENT.  Plaintiff  below,  defendant  in  error,  introduced 
in  support  of  his  titie,  amongst  others  a  deed  from  J.  McAllis- 
ter. The  certificate  of  acknowledgment  to  this  deed  contained 
no  assertion  of  the  magisterial  character  of  the  person  by  whom 
it  was  taken.  To  supply  the  defect,  plaintiff  offered  a  copy  of 
the  conmiission  of  a  justice  of  the  peace,  issued  to  such  x)erson, 
taken  from  the  records  of  Dauphin  county,  and  to  which  was 
appended  the  certificate  of  the  recorder  of  the  couniy  to  the 
effect  that  it  was  a  true  copy.  Defendant  objected  to  the  recep- 
tion of  these  instruments  in  evidence.  The  objections  were 
OTcrruled. 

Ekcdl  and  Oreenough,  for  the  plaintiff  in  error. 

Overton^  contra. 

By  Court,  Gibson,  0.  J.  The  certificate  of  acknowledgment 
certainly  contains  no  assertion  of  magisterial  character.  It  is 
not  affinnative  of  either  o£Bce  or  place;  but  may  not  proof  of 
these,  as  in  The  Commissioners  ▼.  Boss,  3  Binn.  639  [5  Am. 
Dec.  883],  be  supplied  aliunde  f  In  that  case,  a  deposition,  in 
the  caption  of  which  it  was  neither  stated  nor  apparent  that  the 
examiner  was  a  justice  for  the  couniy,  was  received  on  the  au- 
thentication of  the  fact  by  the  prothonotary's  certificate;  and  in 
what  does  it  differ  from  the  present?  In  nothing,  perhaps,  but 
that  the  identity  of  the  person  was  more  distinctiy  disclosed; 
and  that  the  supplemental  certificate  was  given  hj  the  prothono* 
taiy  instead  of  the  recorder. 

The  evidenoe  that  the  act  was  done  within  the  jurisdiction  of 
him  who  IB  thus  proved  to  have  been  a  magistrate,  is  equal,  ii 
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not  grefttoTy  in  the  pfeaent;  for  ire  have  the  ezentplification  of 
a  oommiflsion  to  a  person  of  the  aame  name  who  was  oommia- 
sioned  for  the  oonniy  in  which  the  gmntors  reside.  In  Dunn  t. 
The  CammonweaUhy  14  Serg.  &  B.  432,  the  exemplificalioii 
of  a  sheriff's  bond,  required  hy  statute  to  be  taken  before  the  r&> 
oorder  of  deeds;  was  rejected,  though  the  name  of  the  subscrib- 
ing witness  was  identical  with  that  of  the  recorder,  because  it 
was  thought  the  statutory  proof  of  execution,  whidi  was  the 
fact  directly  in  issue,  oug^t  to  be  as  entire  as  the  common  law 
proof  intended  to  be  superseded  by  it.  Here  there  is  no  sub- 
stitution of  statutory  for  common  law  proof;  and  the  question 
of  identify  is  collateral.  Is  it  too  much,  in  the  absence  of  coun- 
ter proof,  to  presume  that  the  person  named  in  the  commission 
is  he  who  received  the  acknowledgment?  It  may  have  possibly 
been  certified  by  another  of  the  same  name,  there  or  elaewhere; 
but  so  might  it  be,  did  it  contain  an  affirmation  of  chanicter  and 
place.  The  proof  to  sustain  the  certificate  in  that  case  and  in 
this,  is  the  presumption  which  the  law  makes  in  favor  of  legality. 
The  place  of  taking  a  deposition  is  seldom  noted,  because  it  is 
to  be  presumed  that  a  magistrate  performs  his  functions  within 
the  confines  of  his  jurisdiction;  and  are  we  not  to  presume  that 
a  private  citizen  has  not  usurped  the  auihoriiy  of  a  magistrate? 
If  the  presumption  were  unfounded  in  this  instance,  it  might 
have  been  rebutted.  An  inquiry  at  the  secretary's  office  would 
have  led  to  the  counfy  of  the  magistrate's  residence;  which 
would  have  made  it  ea^  to  disprove  the  act  were  he  indeed  a 
stranger  to  it. 

It  is  to  be  presumed,  also,  that  the  recorder  of  deeds  had  au- 
thority to  exemplify  the  commission.  The  imiversaUty  of  the 
practice  of  recording  these  commissions  in  the  counfy,  proves 
that  it  rests  in  the  mandate  of  a  statute  lost  or  forgotten.  We 
know  there  are  ancient  rolls  which,  by  reason  of  the  confusion 
that  has  prevailed  in  that  office,  do  not  appear  among  the 
printed  statutes.  A  remarkable  instance  of  this  is  said  to  have 
occurred  in  the  production  by  the  late  depuiy  secretary  of  such 
a  statute  on  the  subject  of  official  bonds  which  have  been  taken 
from  time  immemorial,  it  was  formerly  thought,  without  being 
exacted  by  authority.  But  the  antiquity  of  the  practice  would 
give  it  the  force  of  customary  law,  which  is  the  foundation 
of  a  prothonotary's  certificate  of  official  character — a  document 
that  is  always  admitted  without  exception.  In  questions  of 
collateral  authentication  the  strictness  of  common  law  proof  is 
much  relaxed;  for  the  naked  assertion  of  the  officer  would 
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not  be  prima  facie  proof  of  his  official  character  were  it 
put  on  issue  by  the  pleadings;  and  that  the  relaxation  is  not 
only  harmless,  but  convenient,  is  proved  by  daily  experience. 
We  are  of  opinion,  then,  that  the  certificate  of  acknowledgment 
was  competently  authenticated. 

Judgment  affirmed.  

Agknowlbdowekt  to  Dsxd  or  a  Fxhs-covebt  which  fails  to  show  thitt 
she  WM  separately  examined  is  void;  and  the  testimony  of  the  officer  taking 
the  acknowledgment  is  not  admissible  to  prove  that  there  was  a  separate 
coEBinination:  Jcnrdan  ▼.  J<mrdan,  11  Am.  Deo.  724;  Bamet  t.  Bamei^  16 
Id.  516. 

The  qnestioQ  as  to  when  parol  eyidenoe  is  admissible  to  yary  a  certificati 
ol  aoknowIedgniAnt  is  disonssed  in  the  note  to  8mUh  t.  Ward^  1  Am.  Deo.  81 


DOBSET  V.  DOBSEY. 

[7  Watts,  M9.] 

BiOBX  TO  DivoBCB  18  REGULATED  BT  THE  La.w  ov  Domiouji  of  the  parties 
at  the  time  that  the  offense  against  the  marital  relations  is  committed, 
whether  or  not  the  marriage  was  contracted  dsewheie. 

PowsB  TO  Grant  a  Divobcb  fob  a  Past  Tranosession  is  not  taken  away 
from  the  tribunals  of  the  jurisdiction  in  which  the  offense  occurred,  by  a 
subsequent  change  of  domicile. 

DivCBCB  WILL  NOT  BE  Qramtkd  IN  ONE  JuBiSDiOTiON  foT  an  offsuse  Com- 
mitted while  the  parties  were  domiciled  in  another. 

LzBBL  for  a  divoroe.  The  offense  charged  was  desertion  of 
the  husband.  The  marriage  took  place  in  Pennsylvania.  After 
the  marriage  the  parties  remoTed  to  Ohio  and  established  their 
domicile  there.  While  in  Ohio  the  desertion  occurred.  The 
wife  thereupon  retomed  to  Pennsylvania  and  now  songht  a 
divorce.    The  libel  was  dismissed  for  want  of  jurisdiction. 

Veech^  Dawson^  and  Austin^  for  the  appellant. 

McKennan,  contra. 

By  Oonrty  Gibson,  G.  J.  If  the  court  below  had  jurisdiction 
on  any  known  principle,  it  is  that  of  the  lex  loci  contractus.  The 
marriage  was  celebrated  in  Pennsylvania;  the  parties  were  native 
inhabitants  of  Pennsylvania;  and  it  was  not  long  before  the  de- 
sertion that  they  had  acquired  a  domicile  in  Ohio.  The  appel- 
lant again  resides  in  Pennsylvania,  but  her  husband  does  not; 
and  if  her  domicile  of  origin  could  be  an  effective  ingredient  in 
her  case,  she  would  be  prevented  from  resuming  it  by  the  cover- 
tore,  which  suspends  her  separate  existence  and  makes  his  dom- 
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idle  ban.  We  have,  then,  the  case  of  a  marriage  beMxfcu 
itants  of  our  own  state,  mth  a  sobeeqaent  domicile  elsewhere; 
and  we  have  a  petition  by  one  of  them  to  be  divoroed  from  the 
bond  of  matzimony  for  a  conjugal  wrong  done  when  she  was  not 
under  the  protection  of  our  laws,  and  by  one  who  was  not  then, 
and  is  not  yet,  amenable  to  them. 

In  constructing  our  international  law  of  divorce  we  natmiQj 
look  for  the  materials  of  it  in  the  jurisprudence  of  our  anceston, 
whose  institutions  are  more  congenial  with  our  own  than  those 
of  their  continental  neighbors,  and  whose  process  of  forensic 
discussion  is  usually  more  exact;  but  we  find  an  ineconcikble 
difference  betwixt  the  decisions  of  the  English  and  of  the  Scottish 
courts.  The  English  judges  acknowledge  the  legitimacy  of  no 
jurisdiction  which  is  not  founded  on  the  law  of  diTorce  at  the 
placeof  the  marriage,  if  it  be  an  English  one;  while  the  Scottish, 
in  the  other  extreme,  are  willing  to  found  theirs  even  on  a  tem- 
porary residence  of  the  complainant  in  the  countxy  of  the 
forum.  Of  the  latter  pretension  I  shall  say  little  more  than 
that  it  is,  in  truth,  a  usiurpation  of  power  to  intermeddle  in  the 
domestic  concerns  of  a  neighbor.  If  a  honafide  domicile,  in  the 
strictest  sense  of  the  word,  were  not  essential  to  jurisdiction, 
there  would  be  nothing  to  prevent  the  exhibition  of  a  libel  by  a 
proctor,  and  without  the  presence  even  of  the  complainant.  Bat 
the  respondent's  presence  would  be  more  essential  still ;  for  a  sen- 
tence against  one  whose  person  was  not  subject  to  the  jurisdic- 
tion would  be  void  on  the  plainest  principles  of  natural  law. 
Moreover,  it  is  not  x)erGeived  how  the  presence  of  even  both 
could  confer  jurisdiction  of  a  cause  of  divorce  which  was  not, 
in  its  inception,  subject  to  the  law  of  the  forum.  It  seems  to 
mo,  the  fallacy  in  the  reasoning  of  the  Scottish  judges,  plausible 
though  it  be,  consists  in  their  assumption  that  divorce  is  a 
penalty  everywhere  impliedly  annexed  to  a  breach  of  the  mar- 
riage contiact;  which,  like  a  civil  cause  of  action  attendant  on 
the  person,  may  be  enforced  anywhere;  thus  forgetting  that 
whether  it  be  a  penalty  at  all  dex>ends,  not  on  the  Scottish  law 
as  an  interpreter  or  an  avenger,  but  on  the  law  of  the  domicile,  or 
else  on  the  lex  loci  cordractuBy  which  exclusively  furnishes  the 
original  conditions.  The  EngUsh  doctrine,  on  the  other  hand, 
is  not  more  reconcilable  to  our  principle  of  finite  allegiance;  for, 
notwithstanding  the  doubt  and  manifest  incUnation  of  Doctor 
Lushingtonin  Conway  v.  Beadey,  3Hagg.  Ecc.  869,'  I  take  it  to 
be  settled  by  LoUej/'s  case,  1  Buss.  &  By.  Crim.  Cas.  236,  sano- 
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tioned  in  Ibvey  y.  Lindsay,  1  Dow.  124, 1^  the  preponderating 
weight  of  Lord  Eldon's  name,  that  the  dissolution  of  an  English 
marriage,  for  any  cause  whatever,  can  be  effected,  so  as  to  be 
acknowledged  in  that  countiy,  only  by  English  authority.  It 
was,  indeed,  intimated  in  Conway  v.  Beazley,  that  the  question 
of  jurisdiction  in  LoUe/s  case  perhaps  turned  on  the  difference 
betwixt  temporary  and  permanent  residence;  but  the  report  cer- 
tainly does  not  indicate  it;  and  indeed  the  conclusion  attained 
was  an  unavoidable  consequence  of  the  British  tenet  of  perpetual 
allegiance.  Though  an  English  subject  acquire  a  foreign  char- 
acter from  a  foreign  domicile,  insomuch  as  to  be  dealt  with  as  an 
alien  for  commercial  purposes — ^though  he  formally  renounca 
his  primitive  allegiance  and  profess  another,  he  is  accounted  but 
a  sojourner  while  abroad,  and  England,  by  the  dogma  of  her 
government,  in  his  home  and  his  country  still. 

Holding  this  dogma  it  would  be  strange  did  she  tolerate  for- 
eign interference  with  his  domestic  relations  within  her  pale. 
Tnaisting  on  jurisdiction  of  his  person,  absent  or  present,  she 
necessarily  regards  an  attempt  to  change  any  one  of  these  as  an 
invasion  of  her  sovereignty;  and  in  that  respect  it  can  not  be 
denied  that  the  matter  is  within  her  province  and  her  power; 
for,  though  the  status  of  marriage  be  juris  gentium,  the  institu- 
tion is  undoubtedly  a  subject  of  municipal  regulation.  And  it 
is  this  perpetual  allegiance  to  the  countiy,  its  institutions  and 
its  laws — not  an  indissolubility  of  the  marriage  contract  from 
the  presumption,  will,  and  reservation  of  the  parties — ^which  is 
the  root  of  the  English  doctrine.  It  truly  assumes  that  marriage 
is  contracted  on  the  basis  of  the  laws,  and  these  forbid  a  British 
subject  to  dissolve  it  by  the  authority  of  any  other  country;  but 
take  away  the  law  of  perpetual  allegiance,  and  you  take  away 
the  foundation  of  the  presumptive  pledge  not  to  submit  the  du- 
ration of  it  to  foreign  action.  The  law  of  the  place  is  neces- 
sarily the  law  of  the  marriage  for  its  primitive  obligation;  but, 
except  on  the  principle  of  perpetual  submission  to  its  supremacy 
in  all  things,  it  is  not  the  law  of  the  contract  for  the  determina- 
tion of  its  solubility.  Is,  then,  a  rule  thus  founded  adapted  to- 
the  jurisprudence  of  a  country  whose  law  of  allegiance  is  differ- 
ent, and  whose  asserted  right  of  affiliation,  in  respect  to  those 
whom  it  admits,  on  that  ground,  to  its  civil  and  political  privi- 
leges—divorce among  the  rest — concedes  the  same  right  to  every 
other  country?  Framed  on  the  basis  of  this  law,  the  contract 
implies  no  x>^rpetuity  of  municipal  regulation.  While  the 
parties  remain  subject  to  our  jurisdiction  the  marriage  is  dis- 
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■oltBUe  only  bj  our  law;  when  fhej  are  remitted  to  another,  it 
18  inddenUlj  remitted  along  with  them.  And  that  cpnaegpepce 
must  ensue  as  well  where  thej  are  remitted  to  a  joxisdietion  en- 
tirely foreign,  as  where  they  are  remitted  to  that  of  a  sister  state; 
for  whatever  vUraierrUorial  force  a  sentence  of  diyorce  by  a  court 
of  competent  jurisdiction  may  have  been  thought  to  gain  from 
the  constitutional  precept  that  the  judgment  of  a  state  court  re- 
ceives the  same  &ith  and  credit  in  every  other  state  as  in  its  own, 
nothing  in  the  federal  constitution  or  laws  has  been  thought  to 
touch  the  question  of  jurisdiction,  and  the  members  of  the  union 
therefore  stand  towards  each  other,  in  relation  to  it,  as  strang- 
ers. With  what  consistency,  then,  would  naturalized  citizens 
be  allowed  our  law  of  divorce  were  the  validity  of  a  divoroe  by 
the  law  of  domicile  in  a  sister  state  disallowed  because  the  mar- 
riage had  not  the  same  origin?  Transfer  of  allegiance  and 
domicile  is  a  contingency  which  enters  into  the  views  of  the 
parties,  and  of  which  the  wife  consents  to  bear  the  risk.  By 
sanctioning  this  transfer  beforehand,  we  consent  to  part  with  the 
municipal  governance  incident  to  it;  but  with  this  limitation, 
that  we  part  not  with  the  remedy  for  past  transgressions:  Barber 
V.  Boot,  10  Mass.  266.  On  any  other  principle,  an  offending 
husband  might  by  a  change  of  domicile,  elude  the  vigilance  of 
the  law;  for  I  know  not  that  the  remedy  would  follow  him,  or 
that  our  law  of  divorce  would  be  executed  by  a  foreign  tribunal 
even  were  it  provided  with  the  requisite  means.  No  oountiy  ex- 
ecutes the  bankrupt  laws  of  another  or  takes  notice  of  a  foreign 
revenue  law;  and  it  was  aptly  said  in  Barber  v.  Boot,  that  the 
law  of  divorce  is  rather  a  part  of  the  criminal  than  the  civil  code, 
and  that  it  applies  not  so  much  to  the  contract,  as  to  the  duties, 
standing,  and  conduct  of  the  parties  in  society. 

It  has  been  suggested  that  the  validity  of  a  foreign  divoroe  for 
a  cause  sufficient  by  the  lex  loci  corUradus,  though  arising  in  the 
country  of  the  forum,  might  be  conceded  by  the  English  authori- 
ties, or  that  of  any  other  country  which  assumes  the  prerogative 
of  jurisdiction  after  emigration;  but  consistently  with  their 
dignify  I  see  not  how  they  could  brook  to  have  their  peculiar 
laws  executed  by  any  power  but  their  own.  It  is  in  going  far 
beyond  this,  and  in  taking  cognizance  of  wrongs  committed  be- 
yond the  limits  of  its  territorial  jurisdiction,  as  was  done  in 
UUerion  v.  Tsioah,  Ferg.  on  Marr.  and  Div.  55,  where  the  deser- 
tion was  in  England,  that  the  pretension  of  the  Scottish  court 
of  sessions  is  most  easily  assailed.  It  follows  on  our  own  prin- 
4nple,  however,  that  not  only  does  jurisdiction  belong  to  the 
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courts  at  the  place  of  the  domicile,  but  that  the  retributioii  must 
be  meted  by  their  measure.  The  appellant's  case,  therefore,  ap- 
pertains to  the  authorities  in  Ohio.  The  forum  is  there,  and  the 
law  which  declares  the  offense  is  there.  The  locus  delicti  may 
not  be  there,  but  the  injury  was  suffered  there.  And  it  is  con- 
clusiTe  that  the  person  of  the  tianggressor  was  not  subject  to 
our  jurisdiction  at  the  time  of  the  fact;  for  an  attempt  to  bind 
him  without  it,  or  without  hearing  or  notice,  would  be  extmya- 
gant.  Such  appears  to  be  the  law  deducible  from  the  nature  of 
our  political  system;  and  though  the  earlier  American  cases  seem 
to  have  been  decided  on  local  enactment,  the  doctrine  here  at- 
tempted to  be  reasoned  out  on  principle,  is  fortified  by  prece- 
dent in  Barber  y.  Boot,  already  quoted;  Hanover  y.  TSimer,  14 
Mass.  230  [7  Am.  Dec.  203];  Jackson  y.  Jackson,  1  Johns.  424, 
and  Borden  y.  FUch,  14  Id.  121.^  Our  own  statute  declares 
that  "  no  person  shall  be  entitled  to  a  diYoroe  who  is  not  a  citi- 
zen of  the  statei  and  who  has  not  resided  therein  one  whole  year 
preYious  to  the  filing  of  his  or  her  x)etition  or  libel" — a  proYision 
manifestly  intended  to  preYent  a  surreptitious  use  of  the  remedy. 
On  general  principles  of  law  applicable  to  our  condition,  and  in 
conformity  to  the  spirit  of  our  statute,  the  sum  of  the  matter 
seems  to  be,  that  the  law  of  the  domicile  at  the  time  and  place  of 
the  injury  is  the  rule  for  CYeiything  but  the  original  obligation 
of  the  marriage;  and  that  the  libel  was  properly  dismissed  for 
want  of  jurisdiction. 
Order  affirmed.  

Ck>UB.T  wnji  iroT  QaAMT  Dnroaoi  for  an  offense  oommitted  wlthoat  its  foAh 
Vidian:  Homderr.  ^oOister,  6Pa.  St  451;  Chrdanr.Oifrdon,^  Id.  237;  Cot- 
vin  V.  Beed^  55  Id.  381.  To  remedy  the  inoonyenience  caofled  by  thia  rale 
the  act  of  April  26, 1850,  granted  the  PennaylYania  courts  anthoii^to  enter- 
tain suits  for  divorce  for  desertion,  notwithstanding  that  the  desertion  oc- 
carred  at  a  time  when  the  married  persons  were  domiciled  within  another 
state.  Bat  this  statate,  it  was  held,  did  not  extend  the  jurisdiction  to  a  de- 
sertion that  oocurred  in  a  foreign  country:  30  Id.  416,  dting  the  principal 


Bight  to  a  Diyobob  is  regulated  by  the  law  of  the  domicile  of  the  parties  at 
the  time  that  the  alleged  offonse  against  the  marital  relations  is  committed: 
Harteam  t.  ffarteaUf  25  Am.  Dec.  872.  Thus,  though  a  marriage  took  place 
in  Massaohnsetts,  no  divoroe  can  be  obtained  by  the  wife  in  the  courts  of  that 
states  for  a  dosertioii  which  took  place  while  the  parties  resided  in  New  York, 
the  laws  of  which  state  do  not  allow  of  divoroes  for  such  oauses:  Id.  For 
a  review  of  the  cases  upon  this  subject,  see  note  to  that  case. 
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Woods  v.  Fabmebe. 

[7  Watts,  383.] 

NoncB  or  Titlb  Impabtkd  bt  Pobsbssion  is  restricted  by  the  legutntknby 
the  toDMit  of  aa  evidenoe  of  title  that  woald  justify  his  poaesaion. 

PiraoBASKB  UNDER  A  JuooMSNT  WILL  NOT  BE  Presuiced  to  haTD  ezuunedtlw 
register's  office  for  the  deht<»r'8  will,  and  can  not  contend  that  as  the  tenns 
of  the  will  justified  the  tenant's  possession,  that  possession  was  erideDoe 
of  no  further  title. 

Ko  One  will  be  Pbesuxed  to  have  had  Knowledge  of  the  Reoistratiosi 
of  an  instrument,  which  could  not  prejudice  him,  as  his  claims  are  pam- 
mount  thereto. 

Registration  bt  an  Exbodtor  of  a  Will  in  which  he  is  a  Devisee  win 
not  operate  to  restrict  the  notice  of  title  conveyed  by  his  possession  of 
the  land  devised,  and  to  which  he  has  claims  paramonnt  to  those  of  the 
devisor. 

Where  an  Origin  of  Possession  is  Shown  during  an  Angbstob^  Lifb- 
tdie,  no  presumption  of  seisin  by  descent  can  be  made,  in  order  to  explain 
the  possession.  * 

Actual  Notice  of  Title  can  be  Giveii  by  him  only  in  whom  the  title  is 
vested. 

Ejectkent.  Both  parties  derived  from  John  Woods,  sen.,  fotber 
of  the  plaintiff.  Plaintiff's  title  depended  apon  a  parol  purchase 
of  the  land  from  said  John  Woods,  sen. ,  in  confirmation  of  which 
he  had  paid  the  purchase  money,  and  had  gone  into  possession. 
Plaintiff  remained  in  possession  of  the  land  until  1826,  when  he 
let  his  mother  have  it.  She  put  in  possession  of  it  a  widow 
woman,  from  whom  the  defendants  in  their  turn  obtained  pos- 
session. John  Woods,  sen. ,  died  in  1819,  leaving  a  will,  in  which 
he  devised  the  property  in  litigation  to  plaintiff,  and  in  whicB 
he  appointed  plaintiff  one  of  the  executors.  The  will  was  reg- 
istered. Prior  to  the  death  of  John  Woods,  sen. ,  a  judgment  wraa 
obtained  against  him,  by  one  Arnold,  and  after  his  death  other 
judgments  were  obtained  against  his  executors.  This  tract  of 
land  was  sold  in  order  to  satisfy  these  judgments,  and  the  title 
of  the  purchasers  at  the  sale  was  now  centered  in  defendant.  The 
jury  was  charged  that  the  circumstances  of  the  case  were  not 
such  as  to  affect  the  purchasers  under  the  judgment  with  oon* 
structiTe  knowledge  of  plaintiff's  equity.  The  other  facts  neoes-^ 
sary  to  an  understanding  of  the  case  appear  in  the  opinion. 

ShaUr  and  Lowrie,  for  the  plaintiff  in  error. 

McCandless,  contra. 

By  Court,  Gibson,  G.  J.  The  English  courts  give  an  nnlim* 
ited  effect  to  possession  as  an  index  of  title.    In  DougUut  t. 
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Wlniney,  and  Daniels  ▼.  Davison,  16  Yes.  M9y  where  the  doctrine 
attained  its  maturity,  it  was  settled  that  the  possesdon  of  a  ten- 
ant is  notice  of  his  actual  interest,  whether  as  a  lessee  or  a  pur- 
•chaser.     The  principle  may  seem  to  haye  been  poshed,  in  these 
instances,  to  the  verge  of  propriety;  yet  where  the  occupant  has 
not  an  opportunity  to  register  his  deed,  or  a  deed  to  register, 
nothing  short  of  it  could  protect  him.    In  Pennsylvania  eveiy 
-written  title  may  be  registered;  and  where  an  occupant  an- 
nounces but  one  of  his  titles,  he  does  an  act  which,  for  its  tend- 
-ency  to  mislead,  ought  to  postpone  the  other.    By  exhibiting  a 
oonveyance  to  which,  by  his  own  showing,  his  possession  may 
be  referred,  he  does  what  he  can  to  turn  a  purchaser  from  the 
•direct  path  of  inquiry.     The  party  for  whose  protection  registra- 
tion is  intended  wonld  be  more  misled  by  the  use  of  it  than  if 
the  occupant  had  pointed  to  his  possession  alone,  as  that  would 
have  led  him  to  a  particular  examination  of  the  foundation  of  it; 
and  when  the  occupant  therefore  points  the  attention  of  the 
public  to  a  particular  conveyance  by  the  register,  he  abandons 
eveiy  other  index.    An  exception  to  this  might  be  the  case  of 
possession  taken  under  a  parol  contract  partly  executed,  which 
is  not  susceptible  of  registration;  yet  if  it  were  the  title  mainly 
relied  on,  why  register  another,  when,  if  neither  were  registered, 
ihe  possession  would  be  notice  of  both  ?    In  Plummer  v.  Bobin- 
«>n,'  6  Serg.  &  B.  179,  the  registered  title  was  a  mortgage,  the 
other  a  covenant  for  a  purchase  which  was  susceptible  of  regis- 
tration; and  it  was  held,  in  accordance  with  the  principle  indi- 
<sated,  that  as  the  possession  was  consistent  with  the  registry, 
the  subsequent  purchaser  was  not  bound  to  inquire  further. 
^Whether  the  decision  would  have  been  different  had  the  purchase 
of  the  equity  of  redemption  been  by  parol,  I  pretend  not  to  say: 
perhaps  the  principle  indicated  would  have  been  equally  appli- 
^sable  to  it.    It  is  this.     The  tenant's  possession  is  notice  of 
title  in  every  form;  the  registry  of  a  particular  title  is  notice  of 
that  alone,  and  would  be  useless  for  any  purpose  but  to  restrict 
the  generality  of  the  notice  from  possession.     It  is  therefore  an 
indication  that  the  occupant  has  narrowed  his  general  to  specific 
notice;  and  were  he  not  bound  by  it,  he  might  with  impunity  do 
an  act  to  mislead  one  who  is  presumed  to  have  used  every  means 
of  information  accessible  to  him  so  far  as  the  security  of  his  title 
is  concerned — but  no  further. 

By  the  English  principles  of  notice  a  purchaser  is  presumed  to 
have  known  nothing  which  lay  out  of  the  course  of  his  title;  and 

1.  Plwmar  ▼.  BvbtrUan. 
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I  see  nothing  in  our  registiT'  acts  by  wbich  he  is  piesumed  to 
have  known  anything  which  hij  not  in  it,  or  was  not  con- 
nected with  it.  They  raise  a  violent  presumption  tliat  he 
saw  all  that  a  prodent  man  would  see;  and  he  is  conse- 
quently presumed  to  have  examined  every  perfect  registry 
which  might  affect  him;  but  no  presumption  beyond  thai 
can  be  admitted  to  prejudice  or  benefit  him.  Finding  a  con- 
veyance on  the  register  which  may  account  for  the  tenant's 
possession,  he  may  suppose  the  possession  to  be  a  badge  of  it, 
and  seek  no  &rther.  But  is  a  purchaser  under  a  judgment 
which  carries  back  the  inception  of  his  title  to  the  date  of  the  lien 
supposed  to  have  searched  the  register's  office  for  the  debtor's  will  f 
Presumptions  are  founded  in  habitudes  established  by  experience 
of  the  usual  and  natural  course  of  things;  and  Iknow  not  how  it 
could  concern  one  purchasing  paramount  to  the  will  to  inquire 
about  it.  All  the  world  is  not  presumed  to  have  seen  a  registry 
or  record  nnrely  because  it  is  such,  but  only  those  whom  it  be- 
hooves to  look  at  it.  A  purchaser  is  presumed  to  have  seen  the 
registry  of  a  previous  conveyance,  because,  as  he  might  be 
affected  by  it,  it  would  be  his  business  to  see  it;  and  there  the 
presumption  ends;  but  here  the  purchase  was  of  an  earlier  title. 
Moreover,  though  the  act  of  1775  declares  that  a  deed  unregis- 
tered at  the  end  of  six  months  shall  be  postponed  to  a  subsequent 
deed  registered  before  it;  and  though  a  subsequent  purchaser  from 
heirs  or  devisees  of  the  first  grantee  is  within  its  protection  on 
the  principle  of  Powers  v.  McFsrrariy  2  Seig.  &  B.  47,  yet  a  devisee 
himself,  standing  in  no  higher  equity  than  his  devisor,  is  not.  A 
will  prevails  iiotagGonst  an  unregistered  deed;  and  as  it  is  unnec- 
essary for  the  grantee  to  look  at  it,  he  is  not  presumed  to  have 
seen  it.  Extreme  caution  might  possibly  require  him  to  follow 
out  the  course  of  the  title  in  order  to  guar4  against  surprise  by 
the  intervention  of  a  purchaser  from  the  debtor's  heirs  or 
devisees;  but  here  it  is  impossible  that  there  could  be  such  a 
claimant,  for  the  defendants  are  not  in  the  category  of  pur- 
chasers of  an  unregistered  title.  Though  a  judgment  creditor 
be  not  a  purchaser  within  the  recording  acts,  a  purchaser  under 
his  judgment  has  all  the  qualities  of  one,  by  relation,  from  the 
date  of  the  lien;  and  his  title  being  thus  of  record,  and  contem- 
poraneous with  the  judgment,  is  paramount  to  all  conveyances 
or  incumbrances  subsequently  attempted.  A  purchaser  at  sher- 
iffs sale,  therefore,  having  no  concern  with  the  debtor's  subse- 
quent acts,  is  not  presumed  to  have  been  acquainted  with  them; 
and  it  is  to  be  remembered  that  here  the  purchaser  could  have 
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been  misled  only  by  actual  knowledge  of  the  will :  of  which  there 
was  no  other  proof  than  what  might  be  supposed  to  be  (^erived 
from  the  registry  of  it.  As  to  its  having  been  a  positive  act  cal- 
culated to  deceive,  it  is  sufficient  for  the  argument  that  it  may 
not  have  been  a  voluntary  one.  It  was  the  occupant's  duly,  as 
an  executor,  to  prove  the  will,  even  though  he  elected  not  to 
take  under  it. 

The  registry  being  out  of  the  way,  then,  what  have  we  ?    We 
have  an  occupancy  prior  in  origin  to  the  ancestor's  death;  and 
would  it  be  reasonable  for  a  purchaser  to  infer  from  it  a  seisin  by 
descent  in  order  to  excuse  him  for  having  omitted  to  inquire 
whether  it  might  not  have  originated  in  a  purchase?    It  might 
be  natural  to  infer  a  seisin  by  descent  from  an  entry  after  the 
death;  and  it  is  equally  natural  to  infer  that  one  who  entered  as 
a  tenant  had  not  changed  the  qualify  of  his  possession;  yet  in 
the  cases  first  quoted,  it  was  held  that  the  mere  probability  of  a 
fact  is  not  enough  to  relieve  a  purchaser  from  the  trouble  of  in- 
quiring into  the  truth  of  it.    But  if  the  presumption  of  seisin 
by  descent  were  permitted  to  excuse  the  supineness  of  a  pur- 
chaser in  any  case,  it  would  be  rebutted  by  the  origin  of  a  pos- 
session shown  to  have  been  in  the  ancestor's  life-time.    It  is 
true  that  a  father  sometimes  gives  his  son  a  farm  as  an  outfit, 
but  more  usually  on  a  contract  of  purchase,  obliging  him  to  pay 
a  part  of  the  value  for  owelty  of  partition,  or  to  raise  por- 
tions for  daughters;  and  the  exceptions  to  it  are  too  few  to 
rebut  the  presumption  of   a  purchase  from  the  possession. 
This  presumption,  as  it  is  a  wholesome  one,  ought  not  to  be 
easily  overthrown.    The  duly  of  inquiring  into  tiie  foundation 
of  a  notorious  possession  is  not  a  grievous  one,  and  it  is  soon 
performed.    Why,  then,  should  a  purchaser  be  sufEered  to  act 
on  probabilities  as  facts  at  the  risk  of  any  one  but  himself,  when 
a  moderate  share  of  attention  would  prevent  misconception  or 
loss?    The  doctrine  of  constructive  notice  is  undoubtedly  a 
sharp  one;  but  it  is  not  more  so  in  regard  to  a  notorious  posses- 
sion than  it  is  in  regard  to  a  registry.    Nor  is  it  less  reasonable; 
for  it  certainly  evinces  as  much  carelessness  to  purchase  without 
having  viewed  the  premises,  as  it  does  to  purchase  without  hav- 
ing searched  the  register.    At  all  events,  it  exists  here,  in 
respect  to  possession,  almost  as  fully  as  it  does  in  England;  and 
in  respect  to  the  case  before  us,  I  perceive  nothing  in  the  regis- 
try of  the  will,  or  the  relation  of  the  occupant  to  the  decedent, 
which  ought  to  restrict  it. 
On  the  point  of  actual  notice,  however,  the  direction  is  unex- 


776  McCULLOCH  t;.  Hutchinbon.  [Bbdil 

oeptionaUe.  The  "witness  who  warned  the  puxchasers  had  not 
an  interest  to  entitle  his  warning  to  respect.  He  was  the 
p]ainti£f*s  brother,  and  his  own  land  was  selling  on  the  same 
execution;  but  neither  consanguinity  nor  communiiy  of  burden 
gives  a  right  to  interfere.  In  Bipjple  v.  Ripple^  1  Bawle,  391, 
it  was  thought  that  an  uncle  might  give  notice  as  the  next  friend 
of  an  idiot  destitute  of  a  committee  or  guardian;  but  that  was 
on  the  score  of  necessity;  and  even  he  was  shown  to  haTe  had  a 
particular,  though  remote,  interest  of  his  own.  In  Kerns  t. 
Swope^  2  Watts,  75,  the  English  rule,  that  information  bj  a 
stranger,  or  even  a  general  claim  by  a  party,  may  be  disr^gaxded, 
was  recognized  and  asserted;  and  the  law  of  notice  would  be 
brought  to  a  perilous  pass  if  it  were  relaxed.  The  puichaseia, 
therefore,  had  constructiTe,  but  not  actual  notice. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Noncx  ov  TiTLi  Oivsn  bt  Possession  is  restricted  by  registry  by  tbe 
•nt  of  the  evidence  of  any  particular  title  to  notice  of  that  title:  EMath  t. 
Zimmermaai^  2  Pa.  St  317. 

A  PuBCHASEB  IS  NOT  BouND  to  Search  the  r^;i8try  for  anything  that  liei 
out  of  the  channel  of  his  title;  thus,  if  an  absolute  deed  and  a  defeasanos 
thereof  are  both  recorded,  he  is  not  bound  to  search  further  than  the  deed: 
MeLanahan  v.  Beesidet  0  Watts,  510;  and  a  person  is  not  bound  to  search  the 
record  to  see  if  there  is  in  existence  any  instrument  to  which  his  cLums  an 
IMmnount:  Martin  v.  JacJaoHy  27  F^  St  509,  citing  the  principal  case. 

That  where  anything  appears  of  record  to  justify  the  possession  it  will  not 
be  evidenoe  of  anything  farther,  see  note  to  Kmox  v.  TkoaqmMt  13 
Dec.  250. 


MoGULLOGHU  HUTOmNBON. 

[7  WAin,  434.] 

Wbxrb  a  Convetanob  PiTBPORTiNO  TO  BE  Absolotk  IS  in  fact  aooompaaied 
by  a  secret  trust,  that  the  creditor  to  whom  it  is  made  shall  hold  the 
proper^  merely  as  security,  and  shall  hold  any  balance  realized  after  the 
discharge  of  his  debt,  subject  to  the  order  of  his  debtor,  the  transaction 
will  be  held  fraudulent,  and  the  conveyance  void  as  to  other  creclitora. 

Ebbob  to  Alleghany  county.  The  suit  was  against  the  sheriff 
of  the  county,  because  of  his  levy  of  an  execution  issued  against 
P.  and  B.  Benninger,  upon  goods  which  had  been,  prior  to  the 
levy,  transferred  by  the  Benningers  to  the  plaintiflb  herein. 
The  circumstances  attendant  upon  the  transfer  are  set  forth  in 
the  opinion.  The  jury  was  instructed  that  the  transfer  was 
fraudulent  and  void.    Verdict  for  defendant. 

Shaler,  for  the  plaintiff  in  error. 
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Mdcoif  and  Fyrward^  covUra. 

By  Court,  Sebobant,  J.  By  the  statute  of  13  Elizabeth,  o.  5, 
which  is  in  force  here,  and  which  has  been  considered  as  made 
in  afiSrmance  of  the  common  law,  conveyances  by  debtors  to  the 
end,  purpose,  and  intent  to  delay,  hinder,  or  defraud  creditors 
in  the  recoTery  of  their  debts,  are  declared  fraudulent  and  Toid 
as  against  such  creditors.  The  statutes  on  this  subject  are  lib- 
erally expounded  for  the  protection  of  creditors,  and  to  meet 
the  schemes  and  devices  by  which  a  fair  exterior  may  be  given 
to  that  which  is  in  reality  collusive.  The  means  may  be  varied, 
but  the  words  of  the  law  are  general,  and  embrace  them  aU.  A 
bill  of  sale  by  a  debtor  to  one  preferred  creditor,  pm^rting  on 
its  face  to  be  an  absolute  conveyance  of  the  goods  of  the  debtor 
at  a  fixed  price,  but  in  reality  accompanied  with  a  secret  trust 
that  the  creator  shall  hold  and  dispose  of  the  goods  for  the  dis- 
<iiarge  of  a  debt  much  less  in  amount,  and  pay  over  the  balance 
io  the  debtor,  is  manifestly  a  contrivance  by  which  other  credit- 
4irs  may  be  hindered  and  prevented  in  the  recovery  of  their 
«lebt8.  It  is  the  secrecy  of  this  trust,  a  trust  incompatible  with 
Ihat  which  appears  on  the  face  of  the  transaction,  that  consti- 
lutes  its  illegsdity.  When  the  trust  openly  constitutes  a  part  of 
n  verbal  assignment,  or  is  apparent  on  the  face  of  a  written  in- 
i^trument,  no  harm  is  done.  The  creditor  is  informed  of  the 
nature  of  the  conveyance  and  of  the  destination  of  the  property, 
mo  that  he  can  with  full  information  avail  himself  of  his  legal 
remedies  for  a  resort  to  that  surplus.  No  more  is  effected  by  a 
conveyance  with  such  a  stipulation  on  the  face  of  it,  than  the 
law  would  annex  without  it;  and  assignments  of  this  descrip- 
tion were  accordingly  held  by  this  court  to  be  legal  in  the  cases 
of  Livingston  v.  BeU,  3  Watts,  198,  and  Rahn  v.  McElrcUh,  6  Id. 
ZBl.  But  there  is  another  class  of  cases  where  the  trust  is  se- 
cret, and  the  creditor  liable  to  be  misled  and  deceived  and  thrown 
off  his  guard,  and  the  debtor  enabled  to  collude  with  the  as- 
signee for  the  appropriation  of  the  surplus  to  his  private  use, 
without  fear  from  the  interposition  of  the  law  to  compel  him  to 
apply  it  to  the  payment  of  his  other  debts :  Passmore  v.  Eldridge, 
12  Serg.  &  B.  198.  A  preference  may  be  given  by  a  debtor, 
though  insolvent,  to  an  honest  creditor.  A  sale  may  be  made 
by  such  debtor  at  a  specified  price.  But  honesty  and  fair  deal- 
ing require  that  the  truth  of  the  transaction  should  concur  with 
its  appearances;  that  the  whole  truth  should  be  developed,  and 
that  the  transaction  should  not  wear  the  aspect  of  a  simple  sale 
or  preference,  and  yet  in  fact  be  merely  a  disguise  or  color,  by 
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means  of  which  the  debtor  is  exu&bled  to  enjoy  a  secret  interest 
in  and  control  over  the  goods  and  their  proceeds,  of  which  other 
creditors  are  not  informed  by  the  proceeding  itself. 

It  is  thus  said  by  Tilghman,  C.  J. :  "  There  is  no  intimation 
on  ihe  face  of  the  deed  of  the  reservation  of  any  part  for  the 
benefit  of  the  debtor:  therefore,  if  there  was  any  such  reserva- 
tion it  was  secret;  at  least  it  was  not  disclosed  in  such  a  manner 
that  the  oiher  creditors  could  come  to  the  knowledge  of  it  by 
inspection  of  the  writing.    In  what  a  situation  then  are  they 
placed?    If  one  of  them  lays  an  execution  on  the  hides,  the 
deed  is  produced  by  which  they  are  protected;  and  yet  the 
debtor  by  this  private  agreement  is  entitied  to  part  of  them. 
What  is  this  but  a  collusion  between  the  debtor  and  a  preferred 
creditor  to  protect  the  property  of  the  debtor  from  the  execution 
of  other  creditors  ?    It  &lls  directiy  within  the  words  and  spirit 
of  the  statute  of  13  Elizabeth:"  12  Serg.  &  B.  201.    In  the  pres- 
ent instance  the  debtors  were  insolvent;  and  other  creditors  had 
obtained  judgment  against  them,  when,  by  an  arrangement  with 
the  plaintiffs,  the  debtors  made  an  absolute  bill  of  sale  in  writ- 
ing of  their  store  of  goods  to  the  plaintiffs  to  the  value  of  five 
hundred  and  four  dollars  and  ninety-nine  cents,  purporting  to 
be  in  consideration  of  three  hundred  and  fifty  dollars,  and  de- 
livered them  possession;  but  aU  this  was  accompanied  with  a 
private  verbal  understanding,  that  the  plaintiffs  were  to  hold 
them,  not  as  their  own,  but  in  order  to  carry  on  the  store  and 
dispose  of  the  goods,  and  first  pay  themselves  the  amount  of  the 
debt  due  to  them,  then  amounting  to  but  two  hundred  and 
eighty  dollars,  after  receipt  of  which  the  balance  vras  to  be  paid 
over  to  the  debtors.    It  was  while  the  goods  were  thus  held  un- 
der the  assignment  that  the  plaintiffs  in  the  judgment  issued 
their  execution  and  sold  the  goods,  on  the  ground  that  the  con- 
veyance was  in  law  fraudulent  and  void;  and  we  are  of  opinion, 
that  the  fact  proved  in  the  case,  and  which  is  uncontroverted,  of 
the  existence  of  this  private  arrangement,  renders  the  transac- 
tion a  fraud  per  se ;  that  it  is  a  conveyance  to  the  end,  purpose, 
and  intent  to  hinder  and  prevent  creditors  within  the  words  and 
meaning  of  the  statute  of  Elizabeth;  and  that  there  was  no  error 
in  the  court  below  charging  the  jury  to  that  effect. 

Judgment  affirmed.  

A  Fraudulent  Assignvxnt  can  not  be  attacked  by  a  party  thereto  of 
his  assignee:  Carey  v.  BriglU,  58  Pa.  St.  85. 
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RlOHABT  V.  SOOTT. 

[7  Wattb.  460.1 

A  'Wall  Built  to  the  Bividiko  Line  of  Adjacent  Lots  must  be  built  of  sach 
materials  and  in  sach  manner  that  the  owner  of  the  adjacent  lot  may 
excavate  with  safety  the  oontigaons  earth,  and  dig  below  it  if  it  become 
necessary  to  do  so,  when  he  desires  to  build;  and  if  any  damage  occur  to 
the  wall  from  such  excavations,  which  are  made  with  reasonable  care 
and  diligence,  they  must  be  borne  by  the  owner  of  the  walL 

PBxacBiFTrvx  Right  can  not  be  Acquired  from  a  User  to  which  the 
owner  of  the  property  over  which  the  right  is  claimed  could  not  have 
objected. 

Cask,  to  recover  for  the  damage  occasioned  to  a  building  of 
^rhich  plaintiff  was  in  possession,  by  excayations  made  by  de- 
fendant upon  the  adjacent  lot.  The  excavations  appeared  to 
have  been  made  vdth  reasonable  care  and  diligence.  The  wall 
of  plaintiff's  building  was  built  on  the  line  dividing  the  lots. 
The  jury  was  instructed  that  plaintiff  was  not  entitled  to  a  re- 
coveiy. 

Mahon  and  WUliamson,  for  the  plaintiff  in  error. 

ShaJer^  contra. 

By  Court,  KEmnsDT,  J.  The  first  error  assigned  here  has 
been  abandoned.  The  second  presents  the  principal  question; 
and  one  which,  on  account  of  its  connection  with  almost  daUy 
oocurrences  in  our  state,  more  especially  in  our  improving  cities 
and  towns,  is  therefore  of  some  interest,  and  requires  a  distinct 
expression  of  opinion  from  this  court  in  regard  to  it:  so  that  all 
conoemed  in  the  erection  of  new  buildings  may  know  what  they 
are  bound  to  do,  as  well  in  justice  to  themselves  as  to  others; 
and  how  to  govern  themselves  in  such  manner  as  to  avoid  in- 
curring losses  happening  thereafter  to  themselves,  from  want  of 
attention  and  skill  to  construct  their  walls  properly;  and  also 
to  avoid  committing  injuries  upon  the  rights  of  their  neighbors 
through  ignorance  of  the  law  in  relation  to  this  subject.  It  can 
not  be  doubted,  but  the  respective  owners  of  adjacent  lots  of 
ground,  situate  in  cities  or  towns,  and  laid  out  and  sold  by  the 
original  owner  of  the  whole  ground  plot  for  the  very  purpose  of 
being  improved  by  the  erection  of  buildings  thereon  to  the 
utmost  boundaries  thereof,  have  the  right  to  do  so  whenever  it 
may  suit  their  ability  and  convenience;  and  are  not  bound  to  do 
anything  of  the  kind  before,  unless,  indeed,  an  express  condition 
requiring  it  be  annexed  to  the  grant  from  which  the  title  is 
derived. 
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The  oonnBel  for  the  plaintiff  seem  to  entOTtain  the  idea  tibat 
the  owner  of  a  lot  can  only  build  to  the  line  between  him  and 
the  owner  of  the  adjacent  lot,  where  it  is  practicable  to  do  so 
without  producing  any  damage  or  loss  to  the  latter,  though  the 
latter  or  those  under  whom  he  claims  may  have  been  in  a  great 
degree  the  occasion  of  its  being  impracticable  for  the  former  to 
build  without  such  loss  happening  to  the  latter. 

Now  although  the  rule  of  the  civil  law,  sic  tUere  too  vi  aliemim  ncm 
UsdoH,  has  been  adopted  and  become  part  of  the  common  law,  jet  it 
will  not  secure  and  protect  every  reckless  and  careless  owner  of 
property,  who  has,  through  want  of  proper  care  and  attention 
on  Ids  part,  or  of  those  under  whom  he  claims,  been  the  occasion 
of  the  loss  complained  of.     The  owner  of  the  lot,  who  improvea 
it  by  putting  up  a  dwelling  or  other  house  thereon,  extending  to  ^ 
the  boundary  of  the  same,  which  is  a  mere  line  of  length  without 
breadth  separating  his  lot  from  the  adjacent  one  belonging  to 
another  and  remaining  unimproved,  must  be   considered  as 
bound  to  use  suitable  materials  and  the  requisite  skill  in  doing 
so,  in  order  that  the  walls  of  Ids  building  next  to  the  adjacent 
lot  may,  if  the  owner  thereof  should  think  proper,  in  preparing 
the  foundation  for  the  house  which  he  may  afterwards  resolve 
on  erecting,  to  excavate  the  adjacent  earth  or  to  go  below  the 
foundation  of  the  walls  of  the  first  building,  admit  of  its  being 
done  by  ordinazy  care  and  caution,  with  the  use  of  the  common 
and  ordinary  means  of  accomplishing  it.    If  the  first  builder,  in 
the  construction  of  his  wall,  use  materials  unfit  for  the  purpose; 
or  the  materials,  though  suitable,  are  so  unskillf  ully  built  in  the 
wall,  that  it  can  not  be  preserved  and  supported  by  ordinary 
care  and  diligence,  with  the  use  of  the  usual  and  ordinary  means 
resorted  to  in  practice  for  that  purpose:  when  the  second  builder 
comes  to  dig  out  the  foundation  for  his  house,  but  notwithstand- 
ing the  use  of  such  care,  diligence,  and  means  by  the  latter  to 
prevent  it,  the  wall  gives  way  and  with  it  a  part,  or  the  whole, 
of  the  first  building  fidls,  occasioning  small  or  great  loss  to  the 
owner  thereof,  it  must  be  regarded  as  damnum  sine  injuria^  for 
which  the  second  builder  is  in  no  wise  responsible.     This  would 
seem  to  be  the  doctrine  laid  down  by  the  learned  judge  of  the 
district  court  to  the  jury  on  this  subject;  which  we  entirely  ap- 
prove, as  being  the  law  of  the  land,  and  the  only  rational  rule 
applicable  to  such  cases.     It  was  contended,  however,  that  inas- 
much as  the  plaintiff's  house  had  been  built  upwards  of  twenty- 
one  years  before  the  defendant  undertook  to  erect  his  and  to 
make  the  excavation  preparatory  to  that  end,  that  the 


Sept  188a]  RiCHABT  t;.  Scott.  781 


the  lapse  of  tliis  time  arquired  a  right  to  have  his  house  main- 
tained and  preserved  in  the  same  relative  state  in  which  it  stood 
during  that  period  to  the  earth  and  soil  of  the  defendant's  lot, 
unless  the  removal  of  the  adjacent  earth  on  the  defendant's  lot 
could  be  effected,  at  any  cost  or  expense,  however  great,  without 
any  damage  arising  therefrom  to  the  plaintiffs;  and  that  the  lat- 
ter»  in  short,  had  no  right  to  put  a  spade  into  his  lot,  no  matter 
how  great  the  degree  of  caution  and  care  might  be  that  should 
be  used  with  a  view  to  prevent  damage  accruing  to  the  plaintiff 
in  his  house,  without  becoming  absolutely  liable  to  the  former 
for  the  loss  that  might  ensue  thereon.  This  right  seems  to  be 
claimed,  on  behalf  of  the  plaintiff,  upon  the  ground  of  an  im^ 
plied  assent  given  thereto  on  the  part  of  the  holders  of  the  lot 
on  which  the  defendant  was  at  work  when  the  occurrence  com- 
plxtined  of  took  place,  that  the  plaintiff  should  have  and  enjoy  it. 
It  is  true  that  a  license  or  grant  by  the  owner  of  property  to  an- 
other to  use  it  for  a  particular  purpose,  or  in  a  particular  way, 
may  be  implied  or  presumed  from  the  adverse  enjoyment  of  it 
hr  the  latter  for  tweniy-one  years,  and  perhaps  less  time  in  some 
i^xstances,  accompanied  by  an  acquiescence  therein  during  the 
hjane  period  by  the  former.  But  it  is  difficult,  if  not  impossible, 
to  conceive  how  an  implication  or  presumption  of  such  license 
or  grant  can  be  made,  where  there  is  no  adverse  user,  encroach- 
ment upon  or  possession  had  or  taken  of  any  right  or  thing  be- 
longing to  another,  and  nothing  done  to  which  any  other  can 
make  even  the  slightest  color  of  objection.  That  it  can  not  be 
is  a  principle  laid  down  very  fully,  and  clearly  illustrated  by  Mr. 
Justice  Rogers  in  declaring  the  opinion  of  this  court  in  Hoy  v. 
SterreU,  2  Watts,  827  [27  Am.  Dec.  318]. 

In  the  present  case  it^  certain  and  perfectly  clear  that  the 
plaintiff  never  had  the  use  or  was  in  the  possession  or  enjoyment 
of  any  right  whatever,  corporeal  or  incorporeal,  belonging  at 
any  time  to  the  defendant  or  the  owners  of  the  lot  whereon  the 
act  complained  of  was  done,  either  as  forming  a  part  of  it  or  in 
any  way  appurtenant  to  it:  the  plaintiff  had  an  absolute  right 
from  the  first  to  build  on  and  use  his  lot  to  the  utmost  extent  of 
his  boundaries;  he  did  so,  but  went  no  further:  of  course  the 
defendant,  or  the  owners  of  the  lot  whereon  he  was  employed 
to  buildy  could  make  no  objection  to  the  plaintiff's  building  as 
he  did;  it  would  therefore  be  a  misuse  as  well  as  abuse  of  the 
terms  **  license,"  "  grant,"  and  "  acquiescence,"  to  say  the  plaint- 
iff has  acquired  a  right  by  means  thereof  from  the  defendant  ox 
the  owners  of  the  lot,  seeing  he  never  had  the  use  or  possession 
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of  more  than  his  lot  and  what  properly  belonged  to  it,  libaA 
ihe  defendant  or  the  owners  of  his  lot  had  no  right  whatever  to 
object  to.  The  plaintiff's  daun,  then,  in  this  respect,  if  it  means 
anything  at  aU,  amounts  to  this,  that  having  erected  his  hooae 
upwards  of  twenly-one  years  before  the  defendant  commenced 
his  building,  he  thereby  not  only  became  dischaiged  from  the 
duty  which  he  owed  to  himself,  perhaps  exdnsiTely  it  may  be 
said,  to  have  built  the  wall  of  his  house  adjacent  to  the  lot  of  the 
defendant  of  sufficient  materials  and  in  a  workmanlike  manner, 
but  actually,  as  it  would  seem,  threw  off  the  responaifaitLty  rest- 
ing upon  himself  in  r^;ard  to  it,  and  the  loss  arising  therefrom 
on  account  of  his  own  neglect  to  do  so,  upon  the  defendant  or 
the  owner  of  the  lot  adjoining  where  the  defendant  was  em- 
ployed to  build.  The  absurdity  as  well  as  injustice  of  this 
is  too  apparent  to  be  maintained  for  a  moment.  Besides,  it 
would  be  contnoy  to  the  very  spirit  of  the  rule,  whereon  the 
plaintiff  m&isurably  professes  to  rely  for  a  recoveiy  against  the 
defendant,  sic  viere  two  vJl  aUenum  rum  lasdas.  Because  the  plaintiff 
under  the  operation  of  this  rule,  though  he  had  a  right  to  build 
and  improve  to  the  utmost  verge  of  his  lot,  still  he  was  bound 
in  fairness  towards  the  owner  of  the  adjacent  lot  to  do  it  in  such 
a  way  as  not  to  create  unnecessarily  any  additional  labor  and 
expense  to  the  latter  when  he  should  thereafter  come  to  improve 
his  lot  by  building  upon  it,  beyond  what  would  have  been  requi- 
site in  case  of  the  plaintiff's  being  done  in  a  skillful  and  work- 
manlike manner  of  fit  materials.  But  if  the  plaintiff,  because 
he  built  first,  is  to  be  relieved  from  the  responsibility  of  having 
constructed  the  walls  of  his  house  adjoining  to  the  ground  and 
lot  of  the  defendant  with  sufficient  mat<erialB  or  in  a  skillful  man- 
ner; and  the  loss  attending  its  being  done  otherwise  is  to  fall 
upon  the  defendant  when  he  comes  to  build  afterwards,  though 
it  should  happen  to  be  after  a  lajme  of  twenty-one  years  or  more, 
it  would  be  highly  unreasonable  and  unjust.  Because  the  con- 
sequence of  it  to  ihe  defendant  may  be  in  order  to  build  up  to  Ins 
line  adjoining  the  plaintiff,  which  he  has  an  indubitable  right  to 
do,  and  to  effect  this  without  occasioning  loss  to  the  latter,  thai  he 
will  be  compelled  to  undergo  the  labor  and  expense  of  giadu- 
ally  removing  the  plaintiff's  wall,  and  at  the  same  time  accom- 
panying this  operation  with  the  rebuilding  of  it  of  new  suitable 
materials  in  a  skillful  manner:  thus  incurring  an  expense  that 
may  exceed  by  tenfold  what  would  have  beeoi  requisite  if  the 
plaintiff  had  constructed  his  wall  as  it  ought  to  have  been;  and 
incurring  also  at  ihe  same  time  the  risk  of  being  sued  as  a  ties- 
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passer  for  haTing  entered  on  the  plaintiff's  lot  without  his  license 
in  order  to  remove  and  rebuild  his  wall.  In  truth,  it  is  most 
obvious  that  such  a  principle,  when  carried  out,  may  go  to  ex- 
clude the  owner  of  a  lot  in  a  situation  similar  to  that  of  the 
defendant  from  building  on  it  altogether;  which  would  be  in- 
consiBtent  with  principles  of  sound  policy  as  well  as  of  law  and 
natural  justice.  The  defendant,  or  owner  of  the  lot  by  whom 
the  defendant  was  employed  to  build  upon  it,  could  not  object 
to  the  plaintiff  or  the  builder  of  his  house  constructing  the  walls 
of  it  as  he  pleased,  either  in  a  skillful  or  unskillful  manner;  this 
was  entirely  within  the  discretion  and  control  of  the  latter: 
hence  it  would  be  most  unreasonable  to  make  the  defendant  not 
only  suffer  for  the  neglect  or  fault  of  the  plaintiff,  but  to  make 
good  to  the  plaintiff  the  losisi  arising  therefrom.  It  is  obvious, 
therefore,  that  in  such  cases,  the  first  builder,  and  indeed  every 
builder,  ought,  in  putting  up  his  house,  to  do  it  in  such  a  man- 
ner as  to  impose  no  unnecessary  expense  or  burden  thereafter 
upon  the  owner  of  the  adjacent  lot,  when  he  shall  come  to  build 
upon  it  or  to  alter  and  remodel  that  which  he  may  have  put  on 
it  previously.  If  this  role,  however,  be  disregarded  by  anyone 
to  whom  a  loss  accrues  in  consequence  thereof  by  the  falling  of 
his  wall  or  of  his  house  when  the  owner  of  the  adjoining  lot 
comes  to  build  thereon,  and  he  comes  into  court  claiming  to 
make  the  latter  answerable  for  it,  it  can  not  be  that  he  is  enti- 
tled to  recover. 

Being  of  opinion  that  the  charge  of  the  court  to  the  jury  was 
correct  on  this  question,  and  the  jury  having  found  the  facts  to 
be  in  favor  of  the  defendant  so  far  as  they  related  to  it,  the 
direction  of  the  court  to  the  jury  on  the  measure  and  extent  of 
damages  that  ought  to  be  given  to  the  plaintiff  in  case  they 
should  find  a  verdict  in  Ids  favor,  and  which  is  made  the  ground 
of  the  third  error  assigned,  does  not  necessarily  require  to  be 
notroed.  But  it  may  not  be  improper  to  say  that  we  perceive  no 
error  in  the  direction  of  the  court  on  this  point  either. 

Judgment  aflSrmed. 


McGee  v.  Campbell. 

[7  WatXB,  545J 

FluuDUUDiT  OoNVXTANGB  IS  GooD  ezoept  aa  against  the  grantor'a  orediton. 
Cbxdrobs  of  a  Fkaudttlbnt  Gramtor  can  not  seize  the  property  conTeyed, 

othenrise  than  by  virtae  of  process  the  aathority  of  which  extends  te 

the  phuse  in  which  the  property  is  foand. 


784  McGee  v.  Campbell.  [Pena 

TBB8PA88  ri  et  armia,  Richard  Wolyerioiiy  with  intent  to  de- 
fraud his  creditors,  transferred  two  horses  to  McGee.  McGee 
remoTed  the  horses  to  Clearfield  county.  Afterwards,  Campbell 
obtained  a  judgment  against  Wolverton  before  a  justice  of  the 
peace  of  Jefferson  county.  Execution  issued  upon  the  judgment 
to  Smith,  who  thereupon  went  into  Clearfield  county  with 
Campbell,  and  took  the  horses  from  McGee's  possession.  The 
jury  was  instructed  that  the  transfer  conveyed  no  right  of  prop- 
erty to  plaintiff  and  that  he  could  not  recover. 

McCalmontf  for  the  plaintiff  in  error. 

Buffington,  contra. 

By  Court,  Kennedy,  J.  The  sale  of  the  property  in  question 
by  H.  Wolverton  to  McGee,  the  plaintiff,  was  most  probably 
made  for  the  purpose  of  preventing  the  creditors  of  Wolverton 
from  enforcing  the  payment  of  the  debts  due  to  them;  and  was 
therefore  no  doubt  void  as  against  them.  But  it  was  not  only 
good  and  binding  as  against  the  parties,  that  is  Wolverton  and 
McGee,  but  likewise  against  all  the  rest  of  the  world,  excepting 
the  creditors  of  Wolverton.  Notwithstanding,  however,  it  was 
void  against  them,  still  they  could  not  seize  or  take  the  property 
wherever  they  happened  to  meet  with  or  find  it,  unless  under 
legal  process  giving  and  extending  an  authority  to  the  place  to  do 
so.  Campbell,  one  of  the  defendants,  it  is  true,  had  obtained  a 
judgment  against  Wolverton  before  a  justice  of  the  peace  in 
Jefferson  county,  upon  which  an  execution  had  been  sued  out 
directed  to  Smith,  the  other  defendant,  and  was  in  his  hands  at 
the  time  that  he  and  Campbell  took  the  property.  But  this  ex- 
ecution did  not  authorize  Smith  to  go  beyond  the  limits  of  the 
county  to  seize  property  under  it.  If  he  went  out  of  the  county 
of  Jefferson,  where  the  justice  resided  before  whom  the  judg- 
ment was  obtained  and  from  whom  the  execution  was  issued,  it 
was  the  same  out  of  the  county  as  if  he  had  no  process  whatever 
in  his  hands  against  Wolverton.  Having  no  authority,  theu»  to 
take  the  property  except  in  Jefferson  county,  it  follows  of 
course,  and  necessanly  too,  that  he  became  a  trespasser  in  tak- 
ing it  in  Clearfield  county.  Campbell  had  no  authority,  and 
could  not  have  justified  himself  for  having  touched  the  prop- 
erty, except  it  had  been  to  have  assisted  Smith,  upon  his  re- 
quest, in  Jefferson  county,  had  the  property  been  found  there, 
where  Smith  himself  would  have  been  justifiea  in  taking  the 
property  by  virtue  of  the  execution  in  his  hands.  Smith  and 
Campbell  were  then  both  trespassers  here. 


Sepi  183&]  McOee  v.  Campbell.  785 

The  question  next  presents  itself,  seeing  a  trespass  was  com- 
mitted, against  whom  or  upon  whose  rights  was  it  committed? 
If  WolTerton  had  not  parted  with  his  right  in  the  property  to 
McOee,  it  is  perfectly  clear  that,  as  the  owner  of  it,  he  might 
have  maintained  an  action  of  trespass  against  the  defendants 
for  having  taken  it;  but  having  previously  sold  and  transferred 
all  his  right  therein  to  the  plaintiff  here,  it  is  equally  clear  that 
lie  could  maintain  no  such  action,  because,  as  against  him,  the 
transfer  is  perfectly  good  and  available.  Upon  it,  if  he  were  in 
the  possession  of  it,  and  should  attempt  to  withhold  it  from  the 
plaintiff  against  his  consent,  the  latter  might  recover  it  from 
him'.  This  being  the  case,  what  is  there,  then,  to  prevent  the 
plaintiff  from  maintaining  the  action  ?  He  is  invested  with  the 
same  right  to  the  property,  that  Wolverton  would  have  had,  pro- 
vided he  had  not  sold  to  the  plaintiff:  consequently  the  latter 
may  maintain  this  action.  No  plausible  objection  can  be  made 
to  his  doing  so.  For  although  the  sale  and  transfer  of  the  prop- 
erty by  Wolverton  to  the  plaintiff  may  be,  and  doubtless  is,  void 
against  the  creditors  of  the  former,  because  made  for  the  pur- 
pose or  with  a  view  to  hinder,  delay,  or  defraud  them  in  the 
collection  of  their  debts,  yet  they  have  no  right  to  meddle  with 
or  take  it,  unless  they  will  come  armed  with  the  authority  of  the 
law  for  that  purpose.  The  court  below  seem  to  have  enter- 
tained the  idea  that  if  the  sale  to  the  plaintiff  was  fraudulent  it 
was  therefore  void  to  aU  intents  and  purposes  against  all  the 
world,  and  that  no  right  of  property  whatever  became  vested  in 
the  plaintiff  by  it.  This,  however,  is  not  the  case,  because  it  is 
good  and  available  against  everybody  and  for  every  purpose,  ex- 
cept as  against  the  creditors  of  Wolverton,  and  even  as  against 
them  it  is  sufficient  to  protect  the  plaintiff  in  the  possession  and 
the  enjoyment  of  it,  until  they  shall  take  it  by  virtue  of  legal 
process  suited  to  that  end.  The  court  below  therefore  erred  in 
directing  the  jury  that  it  did  not  alter  the  case,  even  if  the  property 
were  taken  by  the  defendants  in  Clearfield  county;  and  that  the 
plaintiff  could  not  recover  in  this  action,  if  they  found  the  sale 
to  the  plaintiff  to  be  fraudulent,  whether  the  property  was  taken 
in  Jefferson  or  Clearfield  county. 

Judgment  reversed,  and  a  venire  de  novo  awarded* 
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AJMnuEmr*  defined,  288. 
▲nnnlor  ooOeetieB,  liability  for  not  pruiinthiir  blD  for 

maater,  wben  liable  f or  willfiil  aote  of »  811,  819. 
Axmouxioii,  bj  adding  name  of  witneai^  677. 
AMEmuiEKTB  in  Jnetioei^  ooorta  liberally  allowed,  740. 

AJKOtmn  'WtKDfmu,  injvnotlim  againat  obatraotlng  Tiew  iken»  4X1%  f 

Amimmiiii,  noi  iniilbiifenni  aone penMoa are  omitted,  8I7. 
AjmranoHT  of  pert  of  a  fond  or  demand,  197. 
ARAflnan;  nwfft**^g  of  "non-reaident"  aa  oaed  in  law  e(  #S. 

9;aa8hinglor  defeoti^  179. 

Baiis^  oomflBiaelonera  to  enmfaie  may  be  appeinfte^  80(k 
Box  ov  Ladxno^  when  doea  not  protect  WMifgnoe  or  Ui 
BonrBbezaotedopIoreqlfeil  wben  void,  447. 
Boon  ov  Aoooum  are  eridenoe,  684. 

into  wUdb  entriee  are  copied,  828. 
Bo«nnuBni^  aeoanmenteb  deaeriptiona  by,  oonlra],  444. 
BtnuKoro  faiiHiicii  mdaaaoe  ia  ecmmUted  can  not  be  abated.  111. 
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OAaimni»  note  to,  may  be  saed  in  name  of  bank,  2di. 
GnCK,  diligenoe  to  charge  indoner,  590. 

fidling  dne  on  Sonday,  when  payable,  531. 

for  part  of  drawer's  funds,  when  Talid,  179. 

payable  on  demand,  when  must  be  presented,  530. 
CHiiiD&iN,  constmction  of  this  term  as  used  in  wills,  6S0l 
OoKMON  Gakbixb,  baggp^^,  liability  for,  409. 

baggage  may  indade  money  in  tnmk,  409. 

baggage,  notice  that  it  is  at  risk  of  owner,  469. 

frand,  validity  of  contracts  litniting  liability  for,  480L 

is  an  insurer,  46^ 

liability,  notice  to  restrict,  502. 

liability  of,  at  common  law,  495. 

liability  of,  as  insurer  may  be  limited  by  contract^  497. 

liability  of,  contracts  limiting  in  cases  of  firaod  or  n^g^ecli  40lL 

liability  of,  Wnglish  statutes  forbidding  limitation  of,  480L 

liability  of,  his  power  to  limit  at  common  law,  496. 

liability  of,  Iowa  statute,  496. 

liability  of,  Texas  statute,  49a 

negligence  of,  no  degrees  in,  502. 

negligence,  TaUdity  of  contracts  limiting  liability  lor«  4S0. 

notice  by,  adverdsement  and  posting,  506. 

notice  by,  attached  to  receipt,  505. 

notice  by,  facts  from  which  assent  to  is  presumed,  504. 

notice  by,  if  assented  to,  becomes  a  oontracti  SOX 

notice  by,  insufficient  evidence  of  assent  to^  604. 

notice  by,  is  generally  treated  as  a  proposal,  502. 

notice  by,  limiting  liability,  502. 

notice  by,  of  reasonable  requisition,  506. 

notice  by,  printed  on  ticket  or  chock,  506. 

notice  by,  requiring  statement  of  vidne,  606. 

notice  by,  when  deemed  assented  to,  502,  604^ 

notice  by,  whether  shipper  must  be  shown  to  have  agresd  tQ| 

«peoial  eontraete,  limiting  liability  of,  496-^1. 

value  of  goods,  may  require  statement  of,  469. 
OOCTUCT  OF  Laws,  assets  of  decedent  must  be  sent  to  his  domkfla^  lOIL. 

divorce  for  cause  arising  out  of  state,  396. 

domicile  of  deoedent  governs  distribution  of  his  peninmlty»  lOlt 

foreign  executor  or  administrator,  actions  against,  632. 
OoKsnTUTioxAL  Law,  remedies  additional  may  be  given,  79k 

remedies,  giving,  to  enforce  moral  obligation,  762. 

remedies,  making  obligation  more  onerous,  762. 

statutes  authorizing  saJes  of  infants'  estates,  588w 

statutes,  transferring  property  of  dtlnns,  689. 
OevTBACT  can  not  be  disaffirmed  in  part^  760. 

to  obtain  indulgence,  not  allowed  by  law,  447. 

to  procure  passage  of  a  law,  754. 

void  by  stetute  of  frauds,  effect  of,  129-131. 
OoliTBiBunoN,  right  of  surety  to,  before  pursuing  piinolpals  98^ 
OorvxTAMOE,  monuments  not  in  existence,  eflect  <rf  snbaeqonni  wntHkm d^ 

of  building  may  include  land,  241. 
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OoFVBTAiroB,  on  oonditioa  that  grantee  shall  not  oonvey,  242L 

right  to  make  is  a  ehief  element  of  right  of  property,  2^ 
OoBFORAisoN,  by-law  of,  imposing  forfeiture  of  stook,  437. 

election  in,  regulation  of,  437. 

election,  what  may  be  done  when  votes  are  improperly  rejaoted,  437* 

forfeitare,  power  to  impose,  437. 

powm  of,  acts  in  excess  of,  are  void,  718. 

powers  of,  are  such  only  as  are  granted,  717. 

stock,  by-laws  imposing  forfeitare  of,  437.    . 

stock,  soits  for  subscription  to,  517. 
Oo-TsrAins,  action  of  trespass  by  one  against  the  oilieri  308» 
CouBTS,  acts  of,  relate  to  first  day  of  term,  632. 
OyrxvAm,  absolute,  is  binding  though  not  possible^  (KMX 

performance  not  excused  by  accident  nor  inability,  S20, 
'CoTDTAirts  fOB  TiTLS»  implied,  defined,  353. 

implied  from  use  of  the  word  dedi,  353. 

implied  from  use  of  the  word  give,  364. 

implied  from  use  of  the  word  let  or  demise^  866 

implied  in  assignment  of  lease,  866. 

implied  in  exchange  or  partition  of  land,  856. 

implied  in  lease  for  years,  366. 

implied,  nature  of,  353. 

implied,  origin  of,  363. 

implied,  stalnte  changing,  864b 

implied,  when  not  superseded  by  express,  864. 
ijBXMnfAL  Law,  adultery  defined,  289. 

adntey,  haw  punished  by  the  common  law,  289. 

adoltery,  how  punished  in  England,  289. 

special  verdict,  what  must  state,  289. 
CwiPS  growing  on  land  at  testator's  death,  689. 

pnxvihaser  of  land  from  government  is  entitled  to»  826i. 

Damaoxb  for  loss  incurred  in  search  for  property,  6S2L 

measure  of,  In  action  against  agent  for  not  pressnting  bffl 


tacnuas,  collateral  review  o^  not  allowed,  688. 

JnrisdiotiQn  of  court  to  enter,  may  be  Inquired  infto^  688. 
Vmnnmos  of  acknowledgment  of  writings,  767. 

cf  adultery,  289. 

cf  alimony,  380. 

of  covenant  for  title,  868. 

cf  lease  for  years,  366. 

cf  malicious  mischief,  662. 

of  water-course,  126. 
Dkvibi,  condition  in,  restraixung  right  of  transfer,  242. 

condition  in,  restraining  seizure  under  execution,  242. 

condition  in,  that  it  shall  be  divested  by  insolvency,  243. 

condition  in,  that  it  shall  not  vest  until  devisee's  debts  are  pald»  218. 

how  may  be  made  to  secure  property  from  devisee's  creditors,  248. 
DiTORCB,  for  cause  arising  out  of  the  state,  396,  771. 
Doo,  action  for  injury  to,  679. 
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i»  moisDt  windoiri,  mjimctioo  agunsk  fAmtntddng,  417« 

i«pw>pgff  1IM  ctf  makes  one  liaUa  for  traapMi,  286. 

fif  light  and  air  pntmiied  to  aooompaay  premiaat  ooatayd,  illL 

pmeriptiTo.iight  to  light  and  air,  417. 

ua  wUek  may  be  made  of,  266. 
Suotiov  may  be  floated  for  rejeotiiig  Ufgd  ro^m,  4S7. 

tfaketoaniioi be  adjudged  elected  beoaaaefotee are iB^wyi|yi^iBl8ii> 
4S7. 
iHiimrr  Dokazv,  dieoontiBQUig  prooeedingi  under,  glOi 

report  not  collaterally  reviewable,  610. 
■oonr,  bill  of  peace,  666. 

relief  by,  when  there  ia  aremedy  at  law,  694»  606. 
Bbatbs  ov  DioiDBirift,  ooniirmation,  order  o^  moat  be  aet  forth*  6I6L 

statate  anthorialng  tranaf er  most  be  sfcriotly  panned,  640l 
K&WUTiov,  dfffiae  or  conveyance  to  exempt  property  from,  9iSL 

lien  of ,  fai  North  Carolina,  683. 

qnaahiag,  deetroya  plaintiff's  title,  812. 

qnaahing,  deetroya  plaintiff's  ri^t  to  protection,  812. 

qoaahing,  doea  not  prejndice  third  perKma,  812L 
llMlvuJia  AKD  AoKcriBiBATOBS,  aotions  by  and  against  In  tanig^  alrtib ' 

anthority  is  oonflnod  to  Jurisdiction  appainting,  106. 

Ihhility  o(  in  a  foreign  conntry,  682. 
by  foraign,  not  valid,  106. 
when  boond  by  jadgment  agpunsti  202-204. 


flan  fronting  navigable  waters  are  sabjeot  to  ri^t  of  way  for  iftHBsK  ^UL 


QvAmurrOB,  judgment  against  jMrincipal,  when  evidence 
OvamDiAH,  investments  d,  when  not  liable  for  lossee  in,  208. 
Bable  for  loes  ef  fonds  deposited  in  his  own  name,  206L 


Hm^VD  AXT>  WiFi,  deed  to,  makes  them  tenants  by  entirsliyt  4ML 

IVHOfiODiT  for  maJidflws  misohief ,  essentials  ol,  670. 
IllNMUDy  when  first  may  oompel  second  to  contribute,  286L 
LOTVonoir,  against  obstmoting  ancient  windows,  416. 

mandatory,  against  artificial  draining*  124. 
Inntinmrr  nr  Wunxo,  acknowledgment  of,  who  diiqaaliflod 
767. 

aoroU  on,  when  not  treated  as  a  seal,  820l 

sealed,  what  is  a,  820. 
IwnUHa^  facts  which  most  be  diedosed  without  Inqnliy*  117. 

faicrease  in  risk  avoids  poUoy,  254. 

jnorease  in  risk,  what  Ib  a,  254, 

emission  to  disclose  attempts  to  destroy  the  prupeiljf,  117* 

omission  to  state  facts  material  to  the  risk,  116. 

proofs,  waiver  of  objections  to,  225. 


JVBOB,  Interest  snflicient  to  diMjualify  avoids  judgmenl* 

Interest  sofiioient  to  diiqaalifyi  what  Is,  262. 

liability  of,  when  without  jnrisdiction,  49. 
JWnanmT,  against  administrator,  iriien  binding  on  antetiss^  202  WH 

against  lunatics,  70. 
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r.  iffiiwirt  urinciDftl  m  vridiBiiiM  igiimt  mutiKL  MIL 
by  on6  pttrtunv  cfibot  of »  00ft* 

€BIUWiJ  Ofy  OlMr-fXJo. 

imgalMTi  Iiow  difhrt  from  ciioiiaom,  00& 
irregular  TAoating,  06& 
imgnlar,  Talid  tOl  set  add*,  060. 

mecger  by  reoovery  of  part  of  aoommt  or  Amnmnli,  45^  Ifiii 
rayaned  in  part  ahoold  be  raToraad  in  Mo,  00& 
aatiaflad,  nlo  under,  413. 

Toid  aa  to  one  ytaij,  whether  void  aa  to  all«  ODI  OOti 
JusBDionoH  of  oonrts  of  admiralty,  06-OOw 

I«AW8,  foreign,  how  proved,  148. 

Ijuo^  implied  oovenanta  in  aarignment  o^  360. 

implied  oorenantB  for  title  in,  866,  350. 

parol  promiae  to  pay  for  aorrender  of,  166. 

aomnder  by  parol,  166. 
Cjhteations,  Siatutb  or,  aoknowledgment  to  tako  oaaa  mM  d^  HI* 

ianda  dedicated  to  pnblio  nae,  71(^721. 

mnnidpal  corporation,  application  to  aotiooa  by,  710* 
Iajitaticb,  jndgment  againat,  70. 

MuoBiTT,  of  pnblio  body  may  aot»  247. 
IIauoious  MnoHRf ,  burning  atraw  or  whaal^  OOOi. 

cattle,  act  concerning,  indndea  horaca,  00& 

ontting  off  mane  and  tail  of  horae,  000. 

defenae  againat  proaeention  for,  070l 

definition  of,  002. 

deatroying  property,  whether  an  offeaaa  at  ooibw  inw,  OOlb 

domeatio  beaat,  hog  ia  a,  000. 

ondanoe  for  the  def enae,  070. 

iadiotmant  for,  and  ita  naanntiala,  006^  000^  OTOl 

killing  a  dog,  006, 000. 

malioe  againat  owner  naanntial,  000. 

malioe  againat  owner,  from  what  inforred,  007$  6Nl 

malioe  towarda  bailee,  008. 

malice  towarda  property  not  anJHdant,  OOOi. 

maiming  animal,  without  killing,  008. 

Ohio^  law  o^  rogarding,  009. 

raal  property  witliin  law  of,  006. 

atatnte  in  America  concerning,  000,  008. 

atatnte  of  Henry  VIIL  concerning,  008. 

title  of  property  not  involTed  in  proaeontkm  for»  07L 

wantonneaa  and  oroalty  eaaential  to,  00ft. 

whether  a  common  law  offenae,  008. 

^roooab  000. 

woanding  animaJa,  without  killings  00ft. 
ILunna  belongi  to  the  land,  271. 
Mabbixd  Woman,  power  of,  to  bind  aaparafta  aatala,  6Nl 
MiSTAKB  07  Fact,  relief  from,  184. 

of  law,  rriief  from,  134. 
lloaa«Aos,  condition  that  whole  debt  ahall  baoono  doe  for  noB*paymant  el 
intereat,  028. 
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Municipal  Corfobatioh,  immunity  from  statate  of  limilatinM,  Till 
Btraets,  advene  posseasion  of,  and  its  effect,  719-721. 
■treeta,  damages  for  malicioosly  digging  up,  734. 
streets,  damages  reaolting  from  grading  or  regrading,  7M. 

If  URDBB,  distinotion  between  degrees  of,  338. 


Kbw  Trial,  for  newly  diacoTered  evidenoe,  35. 

Noir-KssiDXNT,  iHio  is  a,  427. 

NoTART,  aots  of,  in  taking  aeknowledgmenti  are  quasi  jndidal,  7S7. 

when  disqualified  by  interest,  757,  758. 
KoncB,  possession  to  put  purohaser  on  inquiry,  172. 

to  limit  liability  of  oarrier,  502-507. 
KriSAKCR,  building  can  not  be  destroyed  beoanse  its  ooonpanta mnjtm^ 
111. 

PuacHASKB,  from  one  not  the  owner,  gets  no  tttltti  654. 
of  trust  property,  when  chargeable  with  the  troat^  70S. 

Redsmption,  strict  oompliance  with  statute  required,  597- 
RBODTaanoN  of  deed  operates  from  the  filing,  686. 
RxLATiON  of  acts  of  court  to  first  day  of  term,  682. 

oijieri/adtu  to  day  of  its  teste,  683. 
BssiBBiroa,  difference  between,  and  domicile,  427. 

how  lost,  428. 

mere  presence  in  state  is  not,  427. 

temporary  presence  is  not,  428. 

what  is,  within  meaning  of  attachment  law,  427* 

what  sufficient  to  entitle  one  to  vote,  428. 

when  synonymous  with  domicile,  420. 

whether  one  can  be  lost  before  another  is  moqmndf  4S6w 

8aLB  BT  Sampub,  implicalien  of  warranty  in*  430. 
8xRTiTin>s,  injunction  agsinst  augmenting,  124. 

of  lower  estate  to  receiye  water,  123-127. 
STATom,  oonstmotion  of,  is  acoonling  to  natural  import  ol  iti  wovi^  00. 

federal  oourts,  wbether  bound  by  exposition  giten  by  ataite  oonti 

of  rsdemption,  strict  compUanoe  required,  607. 
fiTATDTB  OP  Frauds,  agreement  to  manufsoture  and  deUTsr  foods,  SS8L 

effect  of  part  or  full  performance  of  a  oontrsot  Toid  by,  120-131. 

promise  to  pay  the  debt  of  another,  100,  101,  526. 

release  of  levy  when  consideration  for  promise  to  pay  the  debt  of 
526. 

sniTsnder  of  lease  by  parol,  155. 
fiTRXira,  adverse  possession  of,  and  its  effect^  710-721. 
(SuvoAT,  contract  falling  due  on,  when  payable,  531. 
SuRSTT,  apparent  principal  may  be  shown  to  be,  256. 

collateral  security,  608. 

judgment  against  principal,  efiect  on,  20SL 

relesse  of,  by  abandoning  levy,  608. 

suit  against  co-surety  for  contribution,  06. 

whether  must  sue  principal  before  co-surety,  06 
8URROOATB,  sales  in  court  of,  540. 


Index  to  the  NoTxa  798 


Taxatiov  of  ateftmbotttey  whisn  may  be^  780. 
TB1SPA88,  jnatifioAtum  for  kiUliig  dog,  (174. 


y  OTAOB  beginsy  when,  216. 

insnnnoe,  when  ooren  tho  entire,  225. 
▼eaael  is  *<at  aeft,"  when,  215. 
▼esael  is  on  her  pmeenge,  when,  215. 

Watxb,  artificial  drainage  of,  enjoined,  125. 

change  in  pkoe  and  mode  of  using,  887. 

drainage,  oivil  law  rule,  123. 

drainage,  common  law  rule,  128. 

drainage,  injunction  against,  124. 

aerritnde  of  reoeiving  not  to  be  made  more  onevooi,  194 

sorfaoe,  ri^^t  to  bank  against  or  to  drain  ol^  128. 
T?ATX&KX>tTB8K,  defined,  125. 

draining  in,  damages  for,  127. 
Wnx,  children,  who  may  take  as,  660. 

derise  of  one  tract,  when  may  indnde  several, 

words,  how  constmed,  060. 


INDEX. 


ABANDONMENT. 
See  LfsURAKGE— HabihSv  S|  4. 

ABDUCnON. 
See  Pabxnt  ANB  Cbiuk 

AGEN0WLEDQMENT8. 

•L  Wwam  a  OwKnwuuan  ov  Agknowxjedomxiiit  Ck>BTAiii8  vo  AssMamoa 
cf  megiffeeriel  ebAraotor,  proof  of  the  existanoe  of  that  ohanuster  may  be 
made  alkmde,    Bamet  v.  PcUne^  705. 

IL  MlAlBKBAXB  IvmUBTKD  Uf  OBTAINING  A  GONYITANOI  eu  not  tike  tlM 

wife's  aoknowledgiiient  thereto.     IFUik^ri  v.  JMrd;  754. 

See  Statuts  ov  LiMiTATi0mi  1-& 

AcnoNa 

1.  SkPAmATB  Aonom  mat  bi  Bbouoht  hgr  the  seme  plaintiff  upon  eepamfte 
and  independnt  oontnoti  in  his  f»Tor»  snbjeol^  however,  to  the  pofwer 
of  the  ooort  to  direct  their  consolidation  in  proper  oases.  BmdernagU 
T.Ooek»,44S. 

t»  SkPABATB  AcnoNB  lOB  iNSTALLinNTS  ov  MoNXT  doo  at  diffarent  times 
on  the  same  contract,  may  be  sustained  if  the  action  be  in  covenant  or 
assompsit;  bnt  if  tlie  action  be  in  debt  it  most  be  for  the  whole.    Id, 

t.  Sum  Dun  oh  a  Citbbxnt  ob  Book  Aooount  oonstitate  one  entire,  indi- 
visible demand.    Id, 

4.  Sbpabaxb  AonoNB  mat  bb  Svstainbd  for  eaoh  of  several  sepannte,  inde- 
pendent in  Junes  or  wrongs.    Id,  • 

S^  Orb  AcnoB  onlt  mat  bb  Maintainbd  for  demands  already  dne  in  the 
same  contnust^  as  for  damages  arising  from  »  single  wrong,  slthooghsooh 
demands  may  have  fallen  doe  or  each  damages  ha^e  developed  at  differ* 
ent  times.    Id. 

flee  AsBiOBMBinB  ov  Gomtbaoib,  4;  AssuMPsrr;  Atzaghmbht,  5;  Oasbs 
GoHBRTunovAL  Law,  10;  Gobfobations,  (^11;  Co-TBNANOT,  8;  Bmi- 
BBBT  Domaiv,  6;  Bjbokmbnt;  BzBoonoHS,  8;  Nbqotiablb  Ibsxbv- 
Mmn%  6;  PABffBBBSBir,  8;  Slanbbb,  1;  Tbbbpass;  Tbovbb. 

ADMINISTRATION  BOND. 
See  SuBBTTBHiP,  8-10. 

ADMIBALTY. 

L  JvBUDionov  or  Pbbsoham  as  well  as  in  rem  is  vested  in  the  maritime 
oonrte  of  the  United  States.    Com  v.  IFooOcy,  64. 
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2.  Tbouoh  a  IdBKL  Felsd  bi  vot  vob  ▲  Mabitimx  Lbv,  and  tharefoge  aot 
■afficient  to  give  the  adminJty  oonrt  jaiiadiction,  mch  ooori  wOI  aoquirt 
JiiriMlictiaii  if  another  libel,  filed  by  an  intetreDiiig  party,  be  for  a  mari- 
time daim.    Id, 

t.  Ax  AooouxT  fOK  SuFPLUS  FuBNiSHBD  ▲  VwasBL  at  a  place  wbace  the 
tide  ebbe  and  flowa  ie  a  maritime  claim.    I<L 

4.  A  MABRmx  CiAiM  fOB  SxBViDBi  most  ehow  that  sach  eervioea  ware 
wholly  or  onentially  performed  where  the  tide  ebbe  and  flowa.     Id. 

See  JuBisDionoH,  6-S. 

ADULTEBT. 

1.  AamJomT  at  Oommov  Law  can  be  committed  only  upon  the  pemn  ef  a 
married  woman;  illicit  carnal  intercooneby  a  married  man  witha  womaa 
not  married,  hi  not  sofficient  to  oonstitnte  this  crime.    State  ▼.  LcuA,  307. 

t»  TBI  OoMMOH  Law  is  tks  Ck>H8TiTunoirAL  Guxdi  of  thia  ooort  in  deter- 
mining what  oonstitateB  adultery,  and  in  oaae  of  a  conflict  between  it  and 
the  canon  law,  the  former  will  prevaiL     Id. 

t.  On  iNDicimziT  iob  Adultxbt  defendant  can  not  be  f cmd  gtdttf  of  foc^ 

*     nication.    Id, 

4.  ADULmr  as  Usbd  nr  thb  Statutb  of  Maaiaohnsetti»  indndea  thanet  of 

a  married  man  having  aexnal  interoonree  with  an  nnmarffied  woBwa. 
OomfnmweaUk  v.  OaU,  284. 
A.  JoDiT  iKDionaiiiT  fOR  F6BVIGATX0N  AND  Adulheet,  whioh  ohaigea  an 
nnlawfol  bedding  and  cohabiting  together,  deecribea  the  ofbnae  aaf- 
fleiontly,  and  the  charge  is  sustained  by  showing  a  hahitnal  SDmBder  of 
the  pomm  of  one  for  the  gratiflcation  of  the  other.    8taU  v.  «lo%  666. 

Sea  JmaamanoB,  10;  Mabbiaob  aivd  Ditoms,  l^i  Wiiiiimm,  4«6u 

ADVEBSE  POSSESSION. 
Sea  LasMABD  abs  Tevaxt,  1»  2. 

AGENCY. 

L  AomrlMii'itmiauiy  laBOwjJcnog,  wnn  a  Ihuw  o>  BttLPayAMeg  a 
Pabsioolab  Dat,  ia  liable  for  any  nnnnneasafy  delay  in  priaiaiUBg  it  lor 
aooeptanoe,  although  it  may  not  be  yet  dne.    ABm  v.  St^fdam^  fiSSw 

5.  Damaobb  BaooTXBABLB  or  Air  Aobvt  vob  FAimia  lo  Pbobht  a  Billob 

Ghbok  iob  AcxnEFTAiraB  or  payment^  do  not  extid  beyond  the  actasl 
loss  occasioned  by  such  faikire.  If  none  of  the  parties  were  rslaaeed  from 
liability  by  the  neglect  of  the  agents  nominal  damagee  only  are  recover^ 
able  from  him.    Id, 

t,  ToRiODTBBiWAir  AoBBvnuiWBOiiBAMOiniTof  ahillordiaft,  because 
of  hii  neglect  to  present  it  for  aoceptsnoe  or  payment^  the  plaintiff  ehoold 
at  least  prove  a  state  of  facts  from  which  it  appears  probable  that  such 
neglect  had  caosed  damage  to  snch  amount.    Id, 

4.  Damaois  to  thb  Amouitt  ov  thb  BiUi  ob  Dbaft  are,  prima  facie,  recov- 
erable if  the  neglect  of  the  agent  to  preeent  it  for  payment  or  aooeptanoe 
has  discharged  a  drawer  or  indorser  who  was  apparently  aUe  to  pay  it» 
nniess  he  is  able  to  show,  notwithstanding,  that  the  wh<^  amoont  of  the 
bill  has  not  been  lost  by  snch  negligence.    Id, 
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A  DMLOUxiomof  AV  AosHTWHiLBAonmi  AsSvoeaiidwifhiiitfaefloopa 
of  hltaaiborityareevidflnceagaixisthispriiidpaL    StodHon  y.  Demutk^ 
78S. 
8m  CoMMom  Oawctiws  11, 16;  Judombnis,  16;  Noncn,  8s  Bmmsa,  16. 

ALDfONT. 
See  Mawbtaob  anb  Diyoboi,  6.  ' 

AMENDMENT. 
See  PuuDoro  and  Praotiob,  1,  0;  FbocimBi  6. 

ANCIENT  LIGHTa 
See  Basoikbtb  avd  Skbtitudxs,  9;  iMJUxroimnb  & 

APPEALS. 
See  Cosis;  Substtbhip,  U. 

APPURTENANCSa 
See  Dkbds,  1-4. 

ARBITBATION  AND  AWARD. 

1.  ABnzaixnnr.— SuBMissioir  Atibmftbd  to  bb  Madb  under  tiie  prorisioni 

of  the  tfcfttote^  and  j^roviding  that  judgment  thereon  be  entered  fai  the 
ooort  of  oommon  pleas,  if  inoperative  as  a  statatory,  is  not  valid  as 
a  oommon  law  submission  to  arbitration.  InhabiUmU  </  DunfM  v. 
ilmw,  228. 

2.  An  AwABD  IS  NOT  INVALID  BBGAUSB  Unjust  Or  oontnoy  to  law.    Owd 

Y.Waaaee,8^ 

S.  An  Awabd  upon  Matters  not  Submittbd  is  void.    Id. 

4.  An  Awabd  which  is  Repugnant  is  invalid,  as  where  arbitraton^  au- 
thorised to  determine  whether  R  has  a  right  to  the  use  of  a  meeting* 
house  with  A.,  first  decide  that  neither  party  has  any  lifjtkt  to  the  prop- 
ertj,  and  thm  that  esoh  party  shall  enjoy  an  equal  use  altsmately.    Id, 

ASSAULT  AND  BATIEBT. 
See  Cbiminal  Law,  1,  8. 

ASSESSMENT. 
See  Taxation. 

■ 
ASSIGNMENTS  FOB  BENEFIT  OF  OBEDITOB& 

L  On  Of  Ssvbbal  Assionbbb  may  demand  or  reoeive  a  debt  on  behalf  ol 

aH    Aorti  v.  Lodge^  197. 
8.  Qbjbohov  that  a  Duiand  la  Madb  at  an  Imfbopbe  Tdib  ob  Flaob 

ii  waived  if  not  taken  at  the  time,  and  especially  if  it  is  BMt  bj  an  un« 

q^ialified  pafnsaL    Id. 
SL  Waiybb  ov  Dbxand  takes  pkoe  when  the  party  entitled  to  U  ahows  thai 

il  would  be  disveflvded  or  would  prove  useless.    Id. 


798  Inbsl 

A88IGNMEMTS  OF  COiRTBACTA, 

1.  DmAiT  BT  A  OBumoB  TO  THB  Amooivt  ov  thb  Whoix  Dbbi;  it  YiBd  m 
aa  ■MJgniwit  tbeccoC.    ti'ibiOfi  ▼.  Cooke^  194. 

t.  AV  AmOHHSMTOFOBOfiDBRTO   PaT  PaBT  OF  A  DdT  OX  FdHD  is  ilMp- 

cmti^tt  and  invalid  nnlaM  awented  to  by  Um  debtor;  and  wmMmt  aocb 
anant  no  aetion  can  be  maintamed  against  bim  thereon.    /dL 
t,  Aaaovkm  ov  Kov-HaoanABUi  Obo8i  nr  Aonov  takea  it  anbjeet  to  all 
the  l^gal  and  equitable  defenaea  of  the  obligor  or  debtor,  to  which  it 
waa  aabjeet  in  the  handa  of  the  aaaignor.    Jtmet  ▼.  Hardetig^  180. 

4.  AaSIOlIBB  OF  THI  LmUUBT  OF  A  JOIHT  PaTXS  of  a  NlQOnABLB  Kofis 

aoqaixea  by  the  aaaignment  no  ri^^t  of  action  at  law  in  hia  own  name. 
In  oaae  of  anoh  partial  awignmenta,  the  oollaotian  of  the  note  moat  be 
enf oroed  by  an  action  in  the  name  of  the  original  payeea.  Kor  doea  it 
aflect  the  role  that  the  aaaignee  is  himaelf  the  other  payee  c£  the  note. 

See  JnxLT,  1;  Mobtoaois;  Tkhbbb,  1. 

ASSUMPSIT. 

I.  AawiMimT  FOB  Mobbt  Had  anb  Rbobivbo  can  not  be  maintained  to  le- 
cover  the  amoont  of  a  reward  dne  the  plainti£(  against  the  perMn  to 
whcm  anch  reward,  through  frand  or  mistake,  baa  been  wroogfnlly  paid. 
Sergeaad  v.  Stryher^  404. 

t.  Tbxbb  mnrr  bb  bomb  PBrnrr  existing  between  the  partiea  in  rabtlon  to 
the  money  ioaght  to  be  raoovered,  in  order  that  aasnmpBit  may  be  main* 
tained.    Id. 

5.  Mobbt  Souoar  to  bb  Bbooybbbd  upon  an  implied  promioe,  mnet,  in  Hdi 

action,  be  either  the  identical  money  preyiooaly  in  the  poeaamion  of 
plaintiff,  or  the  proceeds  of  aome  property  to  which  the  plaintiff  ia 
entitled.    Id. 

4.  Aammna  for  Ubb  avd  Oooitfatiok  can  be  maintained  only  where  it  la 

foonded  upon  a  contract  ezpreaa  or  implied.    Dt  Tommg  ▼.  Bmckamm^  US. 

See  AonoHs,  2;  JuBiaDionov,  0. 

ATTACHMENT. 

L  Attaokmbbt  has  bo  Validrt,  under  the  act  of  170S»  e.  68,  uwlma  ttara 
be  iasued  with  it  a  coptoi  against  the  defendant^  and  a  dedanftion  or 
abort  note  stating  the  plaintiff*B  oanse  of  ftftiffn  be  fil^,  and  a  copy 
thereof  aent  with  the  writ;  to  be  act  up  by  the  aheriff  at  the  coort-hoaea 
door.    SUmt  t.  Magmder^  177. 

5.  Gabkishbb  mat  Raisbthb  OBJBcnoN  that  the  ce^itaa  was  not  iaaaed, 

the  abort  note  act  up,  aa  required  by  the  statute;  and  he  may  do  ao 
after  he  baa  pleaded  to  the  attachment  and  iasne  baa  been  joined  on  Us 
pleaa.    Id, 
S.  JirsoMBMT  nr  tbb  Ck>i7BTT  Ooms  will  bb  Abbbbkbd  for  any  substantial 
defect  in  the  proceedinga  by  attachment  under  thia  law.    Id. 

4.  Rbtubb  of  ab  Offiobb  ahowing  that  he  has  attached  land  "auppoaed*to 

belong  to  the  debtor,  doea  not  impair  the  eflEeet  of  the  attaohment,  if  the 
land  in  fact  ia  the  property  of  the  debtor.    BwMitr  v.  Higf/kMom^  184 

5.  Pabty  havixo  Rxobt  of  AonoN  aoaibbf  Ofrobb  fob  Aragbibo  Pfeor* 

FBTT  by  law  exempt  from  aeisnre,  doea  not  loaa  or  waive  snob  ifght  by 
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manltfii&dtuiDgiom^bM  penon  tbftt  Imt  did  boI  oiM  for  tha  thingi 
tikflB  hj  the  dMril^  iliftfe  tiM  creditor  might  hvn  tban  and  wetoome, 
Int  thftt  ha  wovild  take  good  oaro  that  ha  got  BO  inora^  wheM  no  ocmsid^^ 
tkm  waa  paid  by  tha  creditor  or  officer,  and  neither  of  them  had,  at  the 
time,  any  knovdedge  that  each  dedaration  had  been  made;  nor  doee  it 
make  any  difEeranoe  that  the  creditor  afterwarda  lieard  of  the  deohyra- 
tioBt  and  in  conaeqnenoe  proceeded  to  aell  the  property  attaolied,  espe- 
cially iriien  aoch  mle  waa  made  after  the  debtor  broogfat  hia  action. 
JNe^T.Oftoae^  846L 

Sea  OonffriTUTioHAL  Law,  S;  Oosnuoni  S. 

ATTORNEY  AND  GLtSNT. 

1.  UvAirmofBHiD  ApnuBAiiaB  ov  AnoBinET,  and  confaarion  of  jndgment 
by  him,  ia  not  anffldent  grouid  for  impeaoliing  aoch  jndgmani  in  a  ooort 
of  equity.    Fouier  t.  Zee,  172. 

&  AgiOEintT  AT  Law  hab  Powm  to  IwyrrruTJi  all  PnooBBDnroa  required  to 
make  eflfootoal  a  judgment  obtained  by  him.  He  may,  therefore,  ^•m^**^ 
payment  of  aoch  Judgment  of  an  administrator,  pursuant  to  sec.  8,  c.  70^ 
of  the  reriaed  statutes.    Heardy.  Lodge^  197. 

IL  Ab  AiTOBBBr  WBO,  WHILB  HoLDiNO  A  MoBTOAOB  upQQ  Certain  premises, 
is  employed  by  the  mortgagor  to  draw  a  deed  and  assist  in  couTeying  a 
part  thereof  to  a  third  person  haying  no  knowledge  of  such  mortgage, 
and  who  pays  full  value  therefor,  and  from  whom  the  f»itt<^pffft  of  such 
BOrtg^B*  i>  concealed,  will  not  be  pennitted  in  equity  to  enforce  the 
UsB  of  his  Bortg^B*  against  the  part  of  the  premises  conysyad  to  such 
porshassr.    VAmmutmxY.  VandaUmrgh,  68S. 

AWARDS. 
See  Abbixbatiok  and  Awabd^  S,  S»  4. 

BAKKBUFTOY  AND  mSOLyENCT. 
See  DomcoLB,  1|  Salbs,  lOl 

BANKS  AND  BANKING. 
SeeOoBBRTDnovAL  Law,  1,  9;  44. 

BASTARDS. 
See  Pabbbt  abb  Child. 

<*  BEYOND  SEA." 
See  SxATUTB  ov  Liiiitatiob%  7. 

BILLS  OF  LADING. 
See  SmmBo,  11-14. 

BILLS  AND  NOTES. 
See  Nbootiablb  iBsratuiiBniL  . 

BONA  FIDB  HOLDEE. 
See  Nbootiablb  Ibbtrumbbti^  I^ 


BOO  IKDSX. 

BONA  FEDB  PUBCHASERS. 
See  Anofevxr  ahd  Guxnt,  3;  Estofpkl,  3;  Exioutiohi»  15;  Bumm,  4r^  11 

BOND& 

1.  DnmsT  or  ▲  Bovd  mat  bs  CaKPUETBD  without  aitt  ^AxnauiAaL  FoiMt 
and  the  intention  to  make  snoh  deUvery  inferred  from  the  oondnet  or 
lengnege  of  the  perfy  at  the  time.    Blaebeett  t.  Ltme^  675. 

S.  BoKD  Subscribed  bt  Wmnsss  without  Ekowlkdob  or  GbvassT  or 
Oblioob  is  not  on  that  aoooont  rendered  void  in  Uw.    /d. 

S.  BOVD  EXXOUTED  BT  ▲  DlBTOB  TaKXN  UNDER  PROCESS  OE  ExSOUnOX,  tO 

ieenre  hie  releaae,  and  oonditioned  for  his  appearance  at  the  commeaee- 

ment  of  a  subeequent  term  of  court  to  be  held  on  a  particolar  day,  ii 

fally  performed  if  the  pereon  by  whom  it  is  given  appear  npoo  the  par> 

ticalar  day  named  in  the  condition,  notwithstanding  the  iexm  of  court 

specified  may  have  oommenoed  at  a  day  previous.     Window  ▼•  Andeitom, 

651. 

See  Estates  or  Deceased  Persons,  1;  Surbttship,  S-liSw 

BOITNDAKIES. 

h  A  Pebtbct  DssoRimoN  bt  Monuvents,  cooraes,  and  diatanoen  can  aoe 

be  limited  by  the  words  "containing  two  hundred  aoea  and  no  nofe." 

Jaekmm  v.  MeCfmmeU^  439. 
%,  Acquiescence  in  a  Bouvdart  Line  is  evidence  of  an  agreement  to  abide 

by  it,  and,  if  continned  sufficiently  long  to  give  title  by  praecription,  fs 

conclusive  evidence.    Td. 

5.  More  or  Less. — ^If,  in  a  deed,  a  lot  be  described  as  running  back  ei^ty- 

five  feet,  more  or  less,  these  words  may  be  deemed  to  have  some  meaniqgp 
so  as  not  to  fix  the  distance  absolutely;  and  if  the  grantor  soon  after- 
wards makes  and  records  a  plat,  in  which  the  lot  before  granted  is  shown 
to  be  eighty-nine  feet  in  depth,  this  is  equivalent  to  fixing  the  back  line 
eighty-nine  feet  from  the  front,  and  is  conclusive,  upon  him  and  tboee 
thereafter  acquiring  title  under  him.  Blaney  v.  Rke^  204. 
4b  Description  Contained  in  a  Deed  calling  for  a  marked  line  along  a 
river  is  construed  to  have  relation  to  the  natural  object  which  is  the 
more  important  description,  and  the  course  of  the  stream  will  control  the 
marked  line,  the  former  being  in  law  the  true  bonndaty.  LyncA  v. 
AUen,  671. 

6.  Deed  Describino  a  Boundart  as  Followino  the  Course  or  a  Bxtee, 

preeerves  the  boundary  as  it  was  at  the  time  of  the  ezecntiGn  of  the 
deed,  and  is  not  changed  by  excessive  floods  causing  such  stream  to  de- 
sert its  bed  and  producing  violent  and  visible  alterations  in  its  coaxes 
Id. 
ft.  A  Wall  Built  to  the  Dividino  Linb  or  Adjacent  Lots  must  be  built 
of  such  materials  and  in  such  manner  that  the  owner  of  the  adjacent 
lot  may  excavate  with  safe^  the  oontignons  earth,  and  dig  below  it  if  it 
become  necessary  to  do  so,  when  he  desires  to  build;  and  if  any  damage 
occur  to  the  wall  from  such  excavations,  whidi  are  made  with  naaonable 
care  and  diligence,  they  must  be  borne  by  the  owner  of  the  wiH  JKefc- 
orl  V.  Ax)ft,  779. 
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%  ftaMBimVS  BlDBT  OAN  VOT  Bl  AOQUXBSD  fBOM  ▲  USXB  tO  which  tlM 

OfnMT  of  thft  |go|W(rty  Ofver  which  the  right  b  dftimud  ocmld  not  hiKrm 

obJeotecL    Id. 

SeeDxKDfl^  2. 

CASE. 

Cmmm  n  TBM  Pbofxe  BnoEDT  wHXsx  THB  Ihjubt  n  OomaKiinaraiAL  Mid 
not  immediatOy  and  also  even  where  the  injury  it  Immfidinte,  if  tiie  not 
eeasing  it  be  alleged  as  a  oanaeqnenceof  n^gligenoe  or  inattention.  Dod^ 
mm  y.  Moek^  677. 

See  Go-TBNANOT,  3;  Bzsounoire.  8;  Hxohwatb. 

CHARITABLE  USES. 

1.  8C4T0TB  OF  EUSABIXH  BiLATivn  TO  CHABiTABLn  UsiB  WM  never  acted 
vpon  in  New  York;  bat  ooorte  of  chancery  independent  of  each  atafcate 
had  an  original  jarifldiction  to  enforce  and  compel  the  exeeotion  of  enoh 
tmsti.     B^ormed  ProteaUuU  Dutch  Church  ▼.  MoU,  613. 

Si  OoHTBTAiroi  TO  Cbbtain  INDIVIDUALS,  of  the  Bite  of  the  Dutch  church  in 
Qarden  etreet,  in  the  dty  of  New  York,  in  1691,  in  trust  for  the  use  of 
the  minUrten,  elders,  and  deacons  of  such  church,  and  their  successors* 
and  for  no  other  purpose,  was  a  valid  conveyance  to  a  charitable  or  piona 
use  at  the  common  law,  and  vested  the  legal  title  to  the  premises  in  the 
trustees  absolutely  and  irrevocably,  for  the  uses  therein  declared.       Id* 

IL  Whxbb  Rsal  Estate  is  Coxvsted  to  trustees  for  the  use  of  a  church  or 
congregation  as  a  place  of  worship,  and  such  church  or  congre- 
gation is  afterwards  incorporated,  to  enable  the  corporation  to  take 
and  hold  the  legal  title,  it  will  be  presumed,  after  a  great  lapse  of  time, 
that  there  was  a  conveyance  of  the  legal  title  from  the  trustees  to  the 
corporation.    Id, 

4.  Tbm  Dedication  of  a  Meetino-housb  Cbeates  a  Chabitable  Use  in 
favor  of  the  beneficiaries,  over  which  chancery  will  ezerdse  jurisdiction 
to  maintain  the  trust  and  to  enjoin  invasions  thereof.  Ourdv,  WaUaeetQSk 

See  CoRPOBATioNS,  6,  6. 

CHECKS. 
Bee  Kbootiablb  Imstbumevts,  16-20^  & 

CHILDREN. 
See  Wills,  3. 

CLERK. 
See  Masteb  and  Servant,  6. 

COMMON  CARRIERS. 

1.  Fob  Injubt  to  a  Passenger,  Staoe-coaou  Pbopbietors  are  liable  only 
for  want  of  proper  care,  diligence,  and  skilL     HoUUter  v.  Nowlen,  455. 

SL  Of  Baooaoe  Stage-coach  PRorRiETORs  abb  Insurbbs,  and  are  answer- 
able for  any  loss  not  resulting  from  public  enemies  or  inevitable  acci- 
dent: the  presence  of  the  owner  or  bis  sending  his  servant  to  look  after 
the  property  does  not  constitute  an  exception  to  the  rule,  there  being  no 

fraud  on  the  part  of  the  owner.    Id. 
Am.  Dbo.  Vol.  ZXXII-Sl 
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%  OsnouL  KoncB  LnataiQ  Gabbixb's  Riruwaugurr  to  ▲  Sum 
KATiDk  iioieM  ha  ahaU  be  adyiaed  of  the  goodB  being  of  graster  vdo^ 
ooospeimtod  Mcordiiigly,  is  efibctiud  for  hia  protectiaiL     Ptr  Ooweo,  J. 
ChU  y.  Ooodwbi,  470. 

4  OOMMOH  Carrtkb  is  ▲  PuBUO  Sbbvamt  chacged  with  oertain  datiea  and 
aabjeet  to  oertaia  raeponaibilities;  and,  reoeiving  the  xeward  of  a  oom- 
OMm  carrier,  he  can  not  by  notioe  to,  nor  by  the  expreaa  agreement  of,  im 
onatomer,  abaolve  himself  from  liability  for  the  loaa  of  the  property  ib- 
tmated  to  liim,  there  being  no  firand  or  misrepresentation  on  the  part  of 
the  cnatomer.    Per  Gowen,  J.     Id, 

iw  Nonci  THAT  Baooaos  would  bi  at  thx  Bisk  of  the  Owhsb,  printed  and 
ptaoarded  at  the  pablio  officea  of  a  atage  company,  will  not  limit  ita  lia- 
bility aa  a  common  carrier.    HoUiMer  v.  Nowfait  455. 

6L  CbiocoM  GABunm  gah  vot  BAncr  on  RiOBiys  a  coftomer  at  pkarara. 
Id. 

7.  Gabrixb's  Liabilitt  is  Dktkbminxd  by  thb  Pouot  ot  thb  Law,  and  he 
is  liable  independent  of  his  contractb    Id, 

6L  Falsi  Akswxb  as  to  Valus  or  Goods  Izitbusted  to  a  Ck>iafOH  Gabbub 
ia  a  fraud  upon  him,  and  may  exonerate  him  from  making  good  a  loaa  not 
chargeable  to  hia  n^lect  or  misconduct    Id. 

••  QxxERAL  KoncB  that  Cabbixb  will  not  bx  Bxsponsiblb  for  baggiga 
doea  not  restrict  his  liability,  nor  does  it  create  a  preeomption  of  aa  im- 
plied contract  not  to  hold  him  answerable  for  baggage.    Id. 

10.  Fob  tux  Baooaob  of  Passknokbs  Coach  Pbopbibtobs  are  anawefaUe 
aa  common  carriers;  and  they  can  not  avoid  their  liability  by  a  general 
notice,  brought  home  to  their  customers.    CoU  v.  Qcodmn,  470. 

11.  Staob-ooach  Pbopbixtor  Gabstino  a  Passknobb  to  a  Pabtxculab 
Placb,  must  leave  his  baggage  there  without  request  from  the  passenger, 
and  ia  liable  for  taking  it  beyond,  although  the  agente  of  the  stage  have 
failed  to  book  or  way-bill  it,  or  to  put  any  mark  upon  it  to  ahow  whmn 
it  ia  to  be  delivered.    Id. 

12.  UsAOs  OF  Staob-ooach  Pbopbisiobs  not  to  Rkmovb  Baooaob  at  a  town 
where  they  did  not  change  coaches,  unless  requested  by  the  passenger, 
will  not  relieve  them  from  liability  in  not  removing  a  trunk  at  such  plaoe^ 
the  passenger  not  being  shown  to  have  any  notioe  of  such  usage.     Id. 

IS.  CoiiMON  Cabbibr  of  Baooaob  is  Answkrablb  for  all  leas  not  oocaaianed 
by  act  of  God  or  public  enemies,  although  the  owner  aocompaniea  the 
property.    Id. 

14.  Common  Carrtbb  is  Bound  to  Bbobiyb  Passxnosbs  and  Goone,  if  ha 
have  room,  and  transport  them  for  a  reaaonable  compensation.    Id. 

15.  Common  Cabbtkh  can  not  Exonebatb  Htmsklf,  by  apedal  agreement 
or  otherwise,  from  the  consequences  of  gross  n^lect.    Id. 

10.  Sfbcial  Aobxbment  will  not  protect  carrier  against  the  oonaaqnenoea  of 
the  malfeasance  or  misfeasance  of  himself  or  lus  servants.    Id. 

17.  Ca&riebs  mat  Limit  thkib  Liabilitt  to  a  specified  sum,  unless  the 
goods  are  entered  and  paid  for  according  to  their  value.  Per  Oowen,  J. 
Id, 

18.  Ownxb  of  Pbopkbtt  Intbustbd  to  a  Cabbixb  must  act  in  good  faith, 
and,  if  he  speak  at  aU,  give  a  correct  account  of  all  material  circnm- 
stances  within  his  knowledge,  material  to  the  risk  taken  by  the 
Pir  Cowen,  J.    Id. 
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COMPENSATiaN. 
8m  Bmihxnt  Domaik,  5;  iMFBOvmuim 

OONCEALMENT. 
8e0  LnRTB^Ncx-— Fire;  MoBraAOH. 

CONDITIONAL  SALES. 
See  Vbhdob  anb  Vxndbb,  4. 

CONFESSIONS. 
See  JuBT,  2;  Mabbiaoi  anb  DiyoBcn^  I»  S»  4> 

CONFLICT  OF  LAWS. 

1.  A  State  will  iror  Entobob  Contbacts  Madb  Elbkwhxbb  by  ite  dtiieof, 
if  they  are  in  violation  and  fraud  of  ite  laws.    IIind$  ▼.  BraualUf  807. 

8.  TiTLB  TO  Rial  Pbopbbtt,  and  the  validity  or  invalidity  of  a  devlM  or 
conveyanoe  thereof,  depends  upon  the  lex  tod  m  kUb,  Hawieif  v.  Jame»^ 
623. 

3b  Whebb  a  Devise  of  Real  Estate  upon  Tbust  can  not  be  carried  into 
effect  according  to  the  intention  of  the  testator,  and  is  valid  by  the  laws 
of  the  state  where  the  property  is  situated,  the  courts  of  the  state  where 
the  trustees  are  found  may  direct  them  to  carry  the  will  of  the  testator 
into  effect,  although  such  a  devise  of  real  property,  situated  in  that  state^ 
would  not  be  valid,     /i. 

4.  Rboulabitt  or  PBOCEEDiiros  bt  Which  Pxbsonal  Pbopebtt  is  Attached 
and  sold  under  execution,  is  to  be  determined  by  the  laws  of  the  state 
in  which  such  proceedings  are  had.    French  v.  H(iUt  341. 

&  VALiDirr  or  Salb  or  Pebsonal  Pbopebtt  depends  upon  the  laws  of  the 
government  where  it  is  made  and  the  property  delivered.    I<L 

See  EzEOcrroBS  aitd  Adxinistbatobs,  4,  5,  9,  10,  15;  ICabbiaob  akd 

DivoBcs,  6-8. 

CONSIDERATION. 
See  CoBTBAon,  2;  Dbed6»  10;  Evidence,  1;  Neootiablb  ImmiTifEBTiy  fl» 

CONSTITUTIONAL  LAW. 

L  Bakk  CoMMissiONEBS. — Statute  1838,  c.  14,  which  provides  that  bank  com- 
missioners shall  be  appointed  by  the  governor,  that  they  shall  visit  the 
banks  and  shall  have  free  access  to  their  vaults,  books,  and  papers,  and 
shall  make  all  such  inquiries  as  may  be  necessary  to  ascertain  the  condition 
of  the  banks,  and  their  ability  to  fulfill  their  engagements,  and  whether 
they  have  complied  with  the  provisions  of  law,  and  may  summon  and  ex- 
amine under  oath,  the  officers  and  agents  of  the  banks,  in  relation  to  the 
transactions  and  condition  of  the  bank,  and  that  an  officer  or  agent  who 
shall  refuse  "without  justifiable  cause,"  to  appear  and  testify  when 
thereto  required,  shall  be  subject  to  fine  and  imprisonment;  and  if  upon 
an  examination  of  any  bank  they  shall  be  of  opinion  that  it  b  insolvent, 
or  that  its  condition  is  such  as  to  render  its  further  progress  hazardous 
to  the  public,  and  that  it  has  exceeded  its  powers  or  has  failed  to  comply 
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with  9XL  tli0  rutw,  FBrtriotfoiHtMid  oonditiopi  pwmdcd  by  Iwr,  tiwyiy 
afiply  ta  a  jnstioe  of  the  saprauM  judioud  oonrt,  to  Imie  an  injimction  to 
nrtrain  sach  oorporatioo,  in  whole  or  in  part,  &om  further  proceediq^ 
with  its  hosinen,  until  a  hearing  of  the  oorporation  can  be  had,  and  th» 
Jnatioe  Bhall  forthwith  iMae  soch  prooeae,  and  after  a  full  hearing  of  tiie 
corpocation  npon  the  matten  aforasaid,  may  disaolFe  or  modify  tiie  in- 
Jonotion  or  make  it  peipetnal,  and,  at  hia  diacretiont  appoint  a  receiver,  b 
notonoonatitationa].  Comwioaioeflft4  v.  Floi'mei'a^andMeehame^Bami,  290. 

%  SooH  8TATVTB  IS  NOT  UiroDNSTiTcmovAL  bccanae  it  naorpa  jndlcial  powar 
to  roquiring  the  Jnatioe,  in  the  first  inatanoe,  on  the  complaint  of  the 
hank  oommiaaionen,  without  the  hearing  of  evidence  to  aatiafy  hia  nund* 
to  iaane  an  iDJnnotum;  beoanae  it  in  efifoct  dedarca  that  the  re] 
tkma  of  aoch  ooomiiaaionera  made  npon  aneh  •^PMninarinij  and  of 
facta,  ahall  be  prima  facie  OTidence  that  the  bank  ia  acting  nnlawfnlly, 
and  ita  further  operationa  will  be  daqgefoaa  to  the  commnnity.    /dL 

IL  Boca  BsPRUXiiTATioiiB  BCads  bt  such  QfnoEBa  in  the  manner  pvofvided 
by  each  atatate^  are  entitled  to  folly  aa  much  credit  aa  an  affid«vit  woald 
be^  for  the  pupoae  of  obtaining  an  attachment  on  meane  proeaai  or  a 
diitrimgagf  or  a  aeqneatratlon.     /d. 

4i  SocB  Josncx,  iv  thb  Issuangb  of  the  prelimioary  injonctaon  reqnired  by 
anoh  atatote,  exerciaea  judicud  powers  in  detennining  that  the  complain- 
ante  are  the  bank  oammianoners;  that  they  have  examined  the  bank 
complained  against  in  the  manner  required;  that  it  ia  inaolvent,  or  tiiai 
ita  further  proceeding  ia  dangerous  to  the  puUic;  and  that  the  applica- 
tion ia  made  in  the  form  required.    IcL 

i.  A  JuDiGiAL  DiSGSBnoN  IB  ALSO  BzxRCiSBD  by  the  juatice  in  detenniniag 
upon  the  comphdnt  of  the  oommiaaionerB,  to  what  extent  the  preliminaiy 
injunction  shall  go;  whether  to  entirely  or  only  partly  ao^end  the  opera- 
tions of  the  bank.    I<L 

t.  8uon  Stattttb  is  not  Open  to  the  objection  that  it  compela  the  officers 
and  agenta  of  a  bank  to  furnish  evidence  which  may  criminate  them- 
aelvea,  becauae  it  only  allows  a  penalty  to  be  imposed  upon  those  wlio, 
''without  juatifiable  canae,"  shall  refuse  to  appear  and  teatify;  and  if 
they  ahould  refuae  to  teetify  bccanae  their  evidence  would  criminate 
themselves,  that  would  be  a  juatifiable  cause,  and  consequently  no  pen- 
alty could  be  impoeed.    Id, 

I*  The  Obuoahon  or  ant  (}ontbact  is  not  impaired  by  such  atatato  be- 
cauae it  auspends  the  proceedings  of  a  bank  by  an  injunction,  and  thereby 
diminishes  the  period  for  which  the  bank  is  by  ite  charter  empowered  to 
act  as  a  corporation;  because  if  a  bank  violates  its  charter  or  the  law, 
there  must  be  some  mode  prescribed  by  judicial  inquiry  into  the  fact, 
and  for  giving  redress  to  parties  who  have  suffered  thereby;  and  an  in* 
Junction  is  not  an  arbitrary  suspension  of  the  corporate  powers  of  ths 
bank,  but  a  species  of  compulsory  process,  analogous  to  the  constant 
course  of  action  in  similar  cases,  designed  to  take  the  subject  of  contro- 
versy into  the  custody  of  the  law,  during  the  inquiry,  to  preTent  fur- 
ther progress  in  a  course  thus  shown  to  be  mischievous  and  dangerous, 
and  to  secure  the  means  of  affording  redress  to  the  sufferers,  in  case  the 
charges  are  found  true.    Id. 

8.  Such  Injunction  is  not  the  Adjudication  of  a  Forfbitubx,  nor  is  it  an 
entire  suspension  of  the  corporate  functions  of  the  bank,  but  only  ao 


Index.  805 

tnoomridetiMe  interraption,  and  therefore  Is  not  in  any  Just  aenae  a  dim- 
ination  of  the  time  for  which  the  charter  of  the  bank  was  granted.  Id, 
H.  LioiSLATivB  Act  TRANsrisBsiNO  THB  Leoal  Tttlb  or  A  Mere  Nakei> 
Trustee,  and  vesting  it  in  the  ceghii  que  truat,  in  a  case  where  the  latter, 
by  a  resort  to  the  proper  tribnnal,  might  have  compelled  such  transfer, 
is  constitutional  and  valid.     Brf,  PrU,  Dutch  Churefi  v.  MoU,  613. 

10.  The  Lboislatube  hay  Create  in  Favor  or  PsNDnro  Actions  additional 
remedies  for  the  enforcement  of  rights  which  are  therein  attempted  to 
be  enforced;  thns  it  may  declare  that  no  action  then  pending  shall  abate 
beoaose  the  firms  who  are  respectively  parties  defendant  and  plaintiff 
have  a  common  member.    Hepburn  v.  CuTt8^  760. 

11.  Act  or  the  Lboislaturb  is  Invalid  if  it,  in  effect,  divests  an  individual 
of  his  property  without  compensation.    Codiran  el  Ux.  v.  Van  Surlay,  570. 

12l  Legislature,  as  Parens  PATBiis,  mat  Prescribb  such  Rules  as  it 
deems  proper  for  the  superintendence,  management,  and  disposition  of 
the  property  of  infants,  lunatics,  and  other  incompetent  persons.  This 
power  can  not  be  so  extended  as  to  authorise  a  transfer,  except  where  it 
can  legally  be  presumed  that  the  owner  would  have  assented  to  the 
transfer  if  in  a  situation  to  act  for  himself.    Id. 

13.  Special  Act  or  the  Lboislature  Authorizino  the  Sale  or  the  Prop- 
EBTT  or  Minors,  to  provide  funds  for  their  education  and  maintenance, 
is  not  unconstitutional.    Id. 

14.  Special  Act  or  the  Legislature  may  discharge  existing  trustees  and 
vest  their  estate  in  new  trustees  to  be  appointed  by  the  court  of  chancery; 
may  convert  an  equitable  life  estate  into  a  legal  estate,  and  may  author- 
ise this  teuant  of  the  life  estate  to  sell  and  convey  the  estate  in  fee,  with 
the  assent  of  the  chancellor,  where  the  estate  in  remainder  is  vested  in 
the  minor  children  of  this  tenant  for  life.     Id. 

See  Adultery,  2;  Jurisdiction,  6. 

CONTRACTS. 

t.  Promise  to  iNDEMNirr  a  Sheritt  por  Releasing  a  DErENDANT  from  ar- 
rest is  void  as  against  public  policy.  The  sheriff  must  obey  his  writ  and 
can  not  take  indemnity  for  refusing  to  obey  it,  although  the  person  mak- 
ing the  promise  falsely  informs  him  that  the  process  had  been  satisfied. 
Webber  v.  Blunt,  445. 

^  Release  or  an  Attachment  Lien  is  a  Qood  Consideration  for  a  promise 
made  by  a  third  person  to  pay  the  debt  for  which  the  attachment  was 
levied.    Smiih  v.  Weed,  525. 

%  Party  must  Assent  to  a  Proposed  Contract  at  the  time  if  he  wishes  to 
bind  the  other  party.    Johnaton  v.  FuaUr,  738. 

4.  Contract  RBSERViNa  a  Rate  or  Interest  higher  than  that  allowed  by 
law  b  not  void;  the  obligee  may  recover  the  principal  sum  with  the  legal 
rate  of  interest.    Bank  of  ChUUeotke  v.  Stoayjie,  l(fj. 

J^.  Contract  to  Endeavor  to  Procure  a  Pardon  from  the  governor  for  a 
compensation,  is  immoral  and  void.     Haigfield  v.  (hdden,  750. 

Bee  Actions,  1,  2,  5;  Assumpsit,  4;  Common  Carriers,  4,  7,  9,  15-17: 
CoNruCT  or  Laws,  1;  Constitutional  Law,  7;  iNrANcr,  1;  Mistake; 
Partnership;  Rescission  or  Contracts;  Tender;  Usage;  Vendor  and 
Vendee. 
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contbibutiok. 
8e0  OfHmcAiroT,  1;  Subbttbhif,  1-^  t. 

CONVEYANCES. 
8m  Obasrablb  Uan,  2;  Ezbcutobs  aitd  ADimnsnuixoBSp  SI. 

COBPORATIONS. 

L  Br-LAW  OV  COBFOBATIOV  DBCLABDrO  THAT  StOCK  SHALL  BB  FOBRXEED  fOT 

drfftnlt  in  the  payment  of  calls,  can  not  be  legally  enacted  under  a  atafe^ 
Qte  giving  the  corporation  power  "  to  make  by-laws  notinccmaisfcsntwiA 
any  existing  law,  for  the  management  of  its  property,  the  regnlatwii  of 
its  affaiTB,  and  for  the  transfer  of  stock.'*  McUler  of  Dtrtnian  ofLem^ 
Idtmd  B.  R.  Co.,  429. 

2.  Bt-law  of  a  Corfo&atiov  is  Vom,  if  oontraiy  to  Uw,  as  where  it  impoess 
a  forfeiture  of  goods,  or  is  in  restraint  of  trade,  or  is  enforceable  by  eztc»- 
ordinary  penalties.     Id, 

t,  COBPORATIONS  AooRSQATX,  at  the  common  law,  had  an  unlimited  power  over 
their  property,  and  they  could  alienate  or  {^rant  any  lesser  estate  theraia 
without  limitatfmi  or  restriction.    Stf.  ProL  Dutch  Church  v.  Jfott,  613. 

4.  Act  of  1806  (Laws  of  1806,  c  43,  sec  4)  gives  to  religions  corpofatiooatlia 
power  to  convey  real  estate  which  is  held  in  trust  for  the  ooKpocatoni 
provided,  the  previous  consent  of  the  court  of  chancery  to  the  slknatJim 
is  given,  as  authorized  by  that  act.    Id, 

6w  Wbxthxr  THE  SuBSBQOXNT  RATIFICATION  of  a  Sale  made  by  such  corpora- 
tion, without  having  previously  obtained  the  consent  of  the  court  of 
chancery,  would  have  the  effect  of  vesting  the  title  in  the  grantee  di^ 
charged  in  equity  of  the  charitable  trust  or  use,  qtuere.    Id, 

fb  BiFBOT  OFTHB  Act  of  March,  1801  (1  R.  L.  of  1801,339),  upon  real  estate 
held  by  individuals  in  trust  for  a  Dutch  church,  incorporated  prior  to  the 
passage  of  that  act,  was  to  transfer  the  legal  title  to  such  estate  from  the 
trustees  directly  to  the  corporation  for  the  use  of  the  corporators.    Id. 

7.  No  SuBSBQUKHT  ViOLATioir  OF  8ITCH  Trust  would  ever  revest  «ther  tiie 

l^gal  or  equitable  title  to  the  property  conveyed  in  the  origiaal  gxmntor, 
although  a  palpable  breach  thereof  might  form  a  proper  ground  for  ani^ 
plication  to  the  court  of  chancery  on  the  part  of  the  corporators,  or  by 
the  attorney-general,  to  compel  the  due  execution  of  the  trust.    Id, 

8.  Funds  of  a  Frkb  Mason  Lodob  Aocumitlatsd  under  a  Bt-law  providing 

that  they  should  be  used  "  for  the  good  of  the  craft,  or  for  the  relief  of 
indigent  and  distressed  worthy  masons,  their  widows  and  orphanst"  csa 
not,  on  the  dissolutiou  of  the  lodge,  by  a  vote  of  the  acting  members,  be 
divided  among  themselves  for  their  private  use.  Dicibs  v.  FuUer,  392L 
0.  Suit  can  not  bb  Maintained  against  tbb  Trbasubbb  of  such  lodge»  by 
a  member  thereof «  for  his  proportion  of  such  funds.    Id, 

10.  Pbomise  to  Take  and  Pat  fob  Stock  iii  a  joint  stock  association  may  be 
enforced  by  an  action  at  law,  although  the  plaintiff  and  defendanti»  beiii^ 
members  of  the  same  association,  are  therefore  partners.  Tmonmnd  v. 
Qoewey,  514. 

11.  An  Uninooepobated  Religious  Sooiett  could  not  Sub  at  common  law 
in  its  own  name,  nor  in  the  name  of  its  agents  or  trustees  in  whom  no 
right  of  property  is  vested;  but  by  the  statute  of  1814^  of  this  state,  the 
trustees  in  whom  title  is  vested  may  sneu     Omrd  v.  WaUaee^  86. 
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ISL  Rnjoioim  Soonms  mat  Submit  to  Abbitbation  their  respective  claims 

to  the  use  of  a  meeting-hooae.    Id, 
I&  Sbcbdino  OB  BxPELLED  Mbmbbbs  ov  A  Chuboh  have,  at  common  law,  no 

interest  in  its  property.    Id. 
14.  EniOT  or  Statxjtb  or  1814  on  rights  of  seceding  chnrch  members  con* 

sidered.     Id, 
16.  Contract  bt  a  Corpobation  which  is  Fobbidden  bt  its  Chartbr  is 

void.     Bank  of  ChiiUeolhe  v.  Stoayne,  707. 
10.  Iv  A  Corporation  Chartbr  Statbs  that  it  "shall  not  take  more  than  a* 

the  rate  of  six  per  etntwm  per  annum  on  its  loans  or  disconnts/*  it  has  no 

capacity  to  loan  money  at  a  higher  rate,  and  if  a  loan  at  a  higher  rate  ba 

eflfected  by  discounting  a  bill  of  exchange,  no  recovery  can  be  had  thereoiu 

Id. 
StaCBABnABLBUsBSy  8;  ConbtitutionalLaw,  1, 7,8;  BLBonoNs;  JitdombntSp 

6;  Jury,  8;  Statutb  or  Limitatiohb,  9. 

COSTS. 

Wmbrb  a  Will  has  bbbn  Cobrbctlt  Construbd  by  the  decree  of  tha 
coort  below,  the  appellant  who  fails  in  reversing  sach  decree,  will  ba 
personally  charged  With  the  costs  on  appeal  except  in  very  special  cases. 
MawaU  V.  Carow^  641. 

CO-TENANCY. 

1.  Co-tbnant  in  P0S8B8SION  scqniring  an  adverse  title  can  not  assert  it 
against  his  co-tenants,  if  they  are  willing  to  contribate  ratably  to  the  oosi 
of  his  purchase.    Swed  v.  AtherUm,  70. 

t.   P0BOHA8B  MaDB  BY  OnB  NOT  THBN  A  Co-TBNANT,  doCS  not  inurs  tO  the 

benefit  of  those  with  whom  he  afterwards  becomes  a  co-tenant.  Id, 

%,  Tbnant  in  Common  may  Maintain  Action  on  thb  Casb  against  his  co- 
tenant  for  flowing  the  land  owned  in  common  by  means  of  a  dam  erected 
upon  other  land,  for  such  act  tortiously  deprives  the  fonner  of  the  use  of 
the  property,  and  is  in  the  nature  of  a  destruction  of  the  use  for  which 
it  was  intended.  Odhme  v.  Lfjford,  387. 
4i  Mbrb  Covbrturb  or  Ovb  or  thb  Partibs  to  an  Aobbbmbnt  for  partitioo 
of  real  estate  is  not  sufficient  to  invalidate  it,  where  such  agreement  was 
OMde  in  the  presence  of  her  husband,  assented  to  by  him,  consummated 
by  sn  actual  division,  and  possession  taken  and  held  according  to  it  for 
lomteen  yeara    Hardiff  v.  Swnmen,  167. 

COUNTER  CLAIM. 
See  SBT-orr. 

COURTS. 
See  JvBiBDioiioN;  Fboobsb,  1,  t. 

COVENANTS. 

1.  Tbrm  "  D1MI8B"  ur  A  Lbasb  Imports  Coybnant  on  the  part  of  the  lessor^ 
of  good  ri^t  and  title  to  make  the  lesse,  and  for  quiet  enjoyment. 
Cfrtmeh  v.  Fowle^  350. 

t.  Obmbral  Implibd  Covbnants  arb  QuAuriBD  and  restrained  by  exprssa 
covenants  of  a  more  limited  character.     Id, 
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S.  Imfusd  OoYMKAjnB  Bblatikg  to  Titlb  mat  bb  BasniADRD  by  9xpnm 
ooTanmnts  reUting  to  powogBion,     Id. 

A.  CoTXirAifT  InFUXD  FROM  TiRM  "Drmtsk**!!!  » Iflaie  18  restniiied  by  a 
oorenant  that  the  lessor  would  not  himself,  nor  should  may  person  daim- 
ing  under  him,  mtempt  the  possession  of  the  ItissBe,  during  the  tenn.  Id. 

i.  HowsvBE  Absubd  OB  Imfbobablb  a  Co  vbnamt  mat  SB,  an  action  may  be 
"*H**tni*tH  for  a  breach  thereof,  unless  it  was  not  within  the  range  of 
poasibility.  Anda  thing  will  not  be  deemed  impossible  if  it  ooold  by  any 
means  be  aooomplished,  althooghit  was  beyond  the  power  of  theobUgor. 
Beebe  ▼.  Johmnif  51& 

$.  CovBir Airr  to  PBsraor  a  Patbnt  Riobt  in  Rngland  and  to  secure  to  the 
oovenaatee  the  entire  control  of  the  proyinces  of  Upper  and  Lower  Oui- 
ada  is  not  neoessarily  impossible,  for  this  control  might  be  eeoored  by  an 
act  of  parliamant,  and  the  conrenantor  is  therefore  anawecakle  for  a 
breaoh  of  the  covenant.    Id, 

7.  Tbndbe  Of  Pbbvormancb  or  a  Mutual  Gotbnant  can  not  be  made  at  the 

time  of  trial,  for  the  fint  time,  and  yet  support  the  actioa;  it  should  be 
made  before  the  action  is  instituted.     H'ttAert  ▼.  Bmrd,  754. 

8.  Ck>vKiTANTS  WITH  Bjbpiot  TO  TiTLB  OF  Pbopbbtt  will  apply  toother  prop- 

erty, which  it  is  agreed  may,  in  a  certain  event,  be  subetitated  for  a 
part  thereof.    Id, 
•.  OovBNAifT  TO  FuBNiBH  A  Wabbabtt  Dbbd  means  a  deed  with  spedal 
warranty,  and  not  a  deed  with  general  warranty  and  with  covenant 
against  incumbrances.     Id, 

GBIMINAL   LAW. 

1.  AasAuur  and  Battbet  is  not  Justifibd  by  a  plea  showing  that  the  per- 
sons injured  kept  a  disorderly  house,  and  were  injured  in  their  attempts 
to  prevent  the  defendants  from  destroying  and  abating  it  as  a  public  nui- 
sance.   Orayy.  Ayrea,  107. 

i.  A  WouvBiNO  BT  Onb  WHO  HAS  THB  RiGBT  to  lay  hands  on  and  remove 
the  injured  party  is  not  justified  unless  he  has  committed  an  assault  or 
made  such  forcible  resistance  as  to  render  the  wounding  necessary.  Btih 
bakery.  Paul,  111. 

i.   FbLONIOUS  I5TBMT  IS  ESSBNTIAL  TO  Ck)NaTITUTK  A  TaKINO  of  anothcT^S 

property  a  larceny.     QfuU  v.  Earlymne,  40. 

4.   To  GONSTITUTB  THB  TaKINO  OF  ANOTHER'S  PROPERTY  A  LaRCBXT,  it  mUSt 

be  accompanied  with    circumstances   showing  a   felonious   intention. 

SmUh  V.  ShuUz,  33. 
f.  To  GoKSTiTUTB  MuRDEB  IN  THE  FiRST  DEGREE,  the  killing  must  have 

been  done  with  intent  to  kill,  and  that  intent  must  have  been  formed 

prior  to  the  time  of  the  deed.    Bower  v.  SUUe^  325. 
ii  Sfboial  Vbrdict  Finding  a  Defendant  Guiltt  of  the  offense  charged 

in  the  indictment,  but  not  finding  him  guilty  in  the  county,  where  the 

offense  is  alleged  to  have  been  committed,  is  insufficient.     Commim- 

weaUh  v.  OaU,  284. 

7.  Such  a  Verdict  does  not  Amount  to  an  Acquittal,  but  the  accused  Im 

entitled  to  a  new  triaL    Id, 

8.  Criminal  Process  can  not  be  Used  to  Compel  Onb  to  discharge  a  civil 

liability;  and  a  promissory  note  procured  by  the  illegal  use  ol  such  pro- 
cess, is  void.    Shaw  v.  Spoaner,  348. 
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^  Mauchous  HiacHiKi  must  P&ocsid  fbom  Maucb  toward  the  owner  of 
property  injured,  and  evidence  that  property  was  injored  or  destroyed 
through  mere  wantonness,  or  in  sport,  and  not  from  a  feeling  of  resent- 
ment towards  its  owner  or  possessor,  is  not  sufficient  to  oonviot  the  de- 
fendant upon  an  indictment  charging  this  offense.    StaU  v.  RMn»n^  661 . 

See  Aduutiby;  Judomsnts,  25;  Witnbssis,  4-6. 

DAMAGES. 

Damaoss  abb  BioovBRABLE  FOB  TiMi  AND  MovBT  SpiNT  in  Searching 
for  property  wrongfully  taken.    BenneU  v.  Lcehoood^  632.  . 

8m  AunoHS,  5;  Aobnoy,  2,  3,  4;  Boundabus,  6;  BioNBirr  DoMAor,  2»  4, 6| 

Slahdbb,  3,  4;  Tbbspass,  5;  Tbovsb. 

DATS  OF  GRACE. 
See  HouDATB,  2. 

DECLARATIONS. 
flee  AoBVor,  6;  ArxAOHifBMT,  6;  Infancy,  1;  Plbadino  abd  Fbaoiioi^  IL 

DEDICATION. 
See  Statutes,  7;  Ldotatiobs,  9. 

DEEDS. 

1.  Land  will  not  Pass  as  Incident  or  appurtenant  to  land.     Vam  O'lAnda 

y.  Lotkrop,  261. 

2.  Whbbb  thb  Owneb  of  a  Nabbow  Stbip  of  Land,  and  also  of  the  land 

adjoining  it  on  the  north  and  on  the  south,  conveyed  to  the  same  grantee 
the  land  on  the  north  and  on  the  south,  describing  the  one  as  land  bounded 
by  an  **  intended  street,'*  and  the  other  as  land  bounded  by  a  "street;** 
these  words  being  used  to  designate  the  narrow  strip,  the  fee  in  the  latter 
does  not  pass  by  such  conveyance,  but  the  grantee  has  a  right  of  way 
therein  by  implication  or  on  the  principle  of  estoppel.    Id. 

9.  Obant  of  Pbopebty  Includes  all  that  is  necessary  to  its  enjoyment.  An 
exception  out  of  a  grant  includes  all  that  is  necessary  to  the  enjoyment 
of  the  thing  excepted.    AUen  v.  Scott,  238. 

4.  Gbant  of  Land  and  all  the  Buildings  thereon,  '*  except  the  brick  fac- 
tory," does  not  pass  the  land  on  which  the  factory  stands,  nor  the  water 
privilege  appurtenant  thereto.    Id. 

6.  Thebb  can  be  no  Delivery  as  an  Escrow  of  a  Deed  to  the  Obuqee 
therein,  but  in  all  such  cases  the  condition  upon  which  the  deed  was  to 
take  effect  is  a  nullity,  and  the  delivery  is  absolute.  Folejf  v.  Cow- 
^,49. 

6.  Deed  Filed  fob  Rboistbation  Takes  Pbbcedence  ovbb  Levy  made 

onder  execution  issued  on  the  same  day  when  the  facte  show  the  execu- 
tion to  have  been  issued  after  the  deed  was  filed.     Metta  v.  Bright,  683. 

7.  Law  Reoabds  Fbaotions  of  a  Day,  wren  Time  is  Matebial,  and  wiD 

teke  notice  of  the  hour  of  the  day  at  which  an  act  was  accomplished.  Id. 

6.  Omission  of  Reoisteb  to  Note  the  Time  of  Delivebt  of  Deed  fob 

Rboistbation  does  not  invalidate  the  registration,  although  the  law 

quires  the  register  to  make  an  indorsement  thereof  on  the  deed.    Id. 
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9.  EmsnuTtoN  of  a  Dbkd  is  Debmed  to  sx  Oomfuets  from  the  tine  ttm 
eomiiMDoed,  and  U  effective,  operative,  and  condiuive  from  that  uimiwiit 
id. 

lOl  DXXD  DFON  AH  UNLAVrFUL  CONSIDXBATIOV  WILL  NOT  U  VaCATXD;  the 

parties  stsad  in  pari  delktOf  and  will  be  left  whero  tha  court  finds  tliSBL 
Moore  v.  Adanu^  723. 

8es  AcKirowLEDOMBMTs;  Boundaries,  1,  3-5;  Covenants,  9;  DmasB^  1; 
HnTAKB,  4;  Sxalb;  Vendor  and  Vendee,  3. 

DEUVEBT. 
See  Bonds,  1;  Deeds,  5;  Girb. 

DEMAND. 
8sa  AaaoMMMMTB  for  Brnefit  of  Creditors;  NaoofixABLR 

DEPOSinONSL 
See  BviDENCB,  10. 

DEVISES. 
8se  CranrucT  of  Laws,  2»  3;  Wnjun 

DISCOVERT. 
See  Equitt,  7. 

DIVOBCB. 
See  Marriage  and  DnroRORi 

DOGS,  IN  JUItT  B7. 
See  Ferocious  Animals;  T^srsf. 


DOMICILE. 

L  Rnii»»T--OxRCo]iiNO  to  this  State  FOR  A  Sfboial  and  tempeniy  par- 
pose,  withoat  any  intention  of  settling,  is  not  a  resident  hero  within  the 
meaning  of  the  act  for  the  relief  of  insolvent  defatom  Frool  v.  /Mftts, 
423. 

t.  To  Constitute  a  Besidence  there  must  be  a  settled,  fixed  ahode^  an  fai- 
tention  to  remain  permanently,  at  least  for  a  time,  for  bnainesi  or  otfagr 
purposes.    Id. 

i.  Domicile  mat  re  in  one  State,  and  residence  in  another,     fd, 

4.  Non-resident— One  Who  Leaves  this  State  and  goes  to  another  and 
establishes  a  business  there,  intending  to  reside  there  if  the  bastnesi 
docs  not  prove  unsucceesfnl,  and  who  there  gives  the  businees  his  per- 
sonal supervision  and  control,  becomes  a  non-resident  of  this  state,  al- 
though his  wife  and  child  remain  here;  and  such  person  may  be  arrested 
here  as  anon-resident,  although  he  had,  when  arrested,  been  in  this  state, 
on  a  visit,  for  more  than  one  month.    Id. 

flu  Where  One  Leaves  the  Jurisdichon  to  Perform  an  Act  PoRBmoBN 
by  the  general  policy  and  by  the  laws  of  the  state,  and  imme<liately  after 
the  performance  returns,  his  act  will  be  treated  as  nugatory  by  the  tri- 
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bvnudfl  of  his  state  whether  or  not  it  was  legal  where  performed.     HhuU 
y.  Breaealkt  307. 

EsTAVis  or  DiciASXD  PKBaoNs,  1,  2;  Mabbiaoe  avd  Divobob,  d-8| 

Mabbixd  Womkn,  3. 
DOWER. 

1.  To  Entitlb  a  Widow  to  Dowbb,  the  husband  most  in  his  life-time  have 
been  seised  of  a  present  estate  in  possession  in  the  premises,  and  the 
right  to  dower  can  not  extend  to  any  part  of  the  prenuses  oyer  which 
sach  present  estate  or  interest  did  not  vest  in  possession  during  the  cover- 
tore.    Seward  v.  Seward,  633. 

S.  Whxkb  a  Degxdknt  Takbs  his  Estatb  bt  Dsscbstt  from  an  ancestor 
whose  widow  is  entitled  to  dower  in  sach  estate,  and  which  she  after- 
wards claims  and  has  set  off  to  her,  the  decedent's  present  estate  in  that 
part  of  the  property  is  considered  as  suspended,  by  relation,  from  the 
time  of  the  descent  cast  upon  him,  so  that  if  he  dies  in  the  life-time  of 
such  dowress,  his  own  widow  can  never  be  entitled  to  dower  in  that 
third  of  the  estate,  even  after  the  death  of  the  first  dowress.    Id, 

S.  Whbbb  a  Fathbb  Dibd  Sbisbd  of  Lands  which  descended  to  his  son  sub- 
ject to  the  mother's  life-estate  in  one  third  thereof  as  her  dower,  and  the 
son  afterwards  died  in  the  life-time  of  his  mother,  leaving  a  widow,  the 
latter  is  not  entitled  to  dower  in  that  third  of  the  premises,  either  during 
the  life  of  the  mother  or  after  her  death.    Id. 

4.  DowBR  IS  A  Lboal  Right,  and  it  can  not  be  regarded  as  fraudulent  to 
daim  it  at  law,  unless  there  has  been  some  forfeiture,  release,  bar,  or 
satisfaction,  which  can  not  be  proved  at  law,  but  which  may  be  estab- 
lished in  equity.    0*Bru!n  v.  Elliot,  137. 

fL  Air  Eqvivalbiit,  to  bb  a  Satispaotion  of  dower,  in  equity,  must  be  de- 
signed and  aeoepted  in  lieu  thereof.    Id, 

t.  Dowbb  18  not  Barbbd  in  Eqititt  by  a  creditor  levying  upon  the  land  of 
his  debtor,  and,  after  the  right  to  redeem  has  expired,  selling  it  with 
warranty,  and  paying  the  excess  of  the  money  received  over  his  debt  to 
the  widow  and  children  of  the  debtor.    Id, 

See  PABinrBBSHip,  6;  Spbodio  Pbbiobmakob,  3. 

DURESS. 

L  Mbhaobs  fob  which  Ovb  mat  Avoid  his  Act  ob  Dbbd  exist  when  he  ia 
put  in  fear  of  imprisonment,  or  mayhem,  or  loss  of  a  member,  or  of  his 
life.    Moore  v.  Adama  and  Newkirk,  723. 

t.  Dubbsb  of  Imfbisonmknt  does  not  Exm  when  the  imprisonment  or 
duress  is  tortious  and  unlawful.    Id. 

EASEMENTS  AND  SERVITUDBS. 

L  Sbbvitudb  aoainst  a  Lowbb  Estatb  requires  it  to  receive  all  waters  whloh 
naturally  flow  from  a  higher  one.    Martin  v.  t/ett,  120. 

2.  Sbbvitudb  must  not  be  Increased  or  Created  by  the  industry  of  man. 
Id. 

Z.  The  Pbofbibtob  below  is  not  Aij.owed  to  erect  Antthino  to  Ob- 
8TBITCT  the  natural  flow  of  the  waters;  the  proprietor  above  must  do 
nothing  to  make  the  natural  servitude  more  onerous.     Id, 

4.  OwNEB  OF  Dominant  Tenement  has  no  Riqht  by  Means  of  Ditchbs  to 
collect  iu  ODO  channel  waters  which  would  otherwise  remain  stagnant  or 
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•▼mponte,  or  gndoally  flovr  off,  and  diacfaazge  tlieiii  in  »  maas  vpOB  Ui 
aoighbor.    Id, 

i.  RiOBT  TO  Ehtke  oh  Lahd  to  Clbab  DnoH  orGakal. — Wh&re  one  is  the 
owner  of  an  ancient  mill  to  which  there  haa  been  attached  a'laoa^wmy, 
being  an  artificial  canal  for  conducting  off  the  water  from  the  mill,  and 
without  the  free  and  nnobstnicted  carrent  of  which  the  mill  ooold  not 
be  worked,  and  each  canal  has  from  time  immemorial  paieod  tfaxongh  the 
land  of  another,  and  there  ia  no  grant  or  contract  regnlating  the  li^ti 
of  the  parties,  the  owner  of  the  mill  haa  a  right  to  enter  upon  the  land 
through  which  the  race-way  passes  and  to  clear  out  the  obstmction  tiiefe- 
from  in  the  usual  and  ordinary  mode  in  whidi  such  canals  are  cleansed, 
doing  no  unnecessary  damage.    /Vesoott  v.  Whiter  200. 

t.  Whvbi  such  a  Gakal  has  Passed  through  the  land  of  another  from 
time  immemorial,  it  is  evidence  of  an  antecedent  grant  from  the  ovasr 
of  the  land  to  the  owner  of  the  mill,  to  construct  and  keep  soeh  n  oaosl, 
and  to  make  the  beneficial  use  of  it  for  which  it  was  obvionaly  intanded. 
Id.  . 

7.  Law  Psxsuxis  ur  thb  Abbsncb  or  a  Obakt  or  contnct,  that  tlie  party 

who  enjoys  the  benefit  of  an  easement  is  to  keep  it  in  repair,  and  wlisn 
such  easement  is  a  canal  passing  through  the  lands  of  another,  the  per- 
son who  has  the  benefit  thereof  has  the  authority  and  license  to  enter  apon 
such  land  and  clear  the  canal  in  a  reasonable  and  proper  manner.     Id, 

8.  Whkthkb  it  is  tus  Rioht  ok  Duty  of  a  millowner,  in  cleansing  a  raee> 

way  which  passes  through  the  lands  of  another,  to  place  the  matenab 
taken  out  on  the  adjoining  bank  or  to  carry  them  off,  depends  on  tiw 
nature  of  the  materials  and  other  circumstances  in  the  psrticular  case.    Id, 

9.  Akcixnt  Liobtb  Which  hayb  Existed  Undistubbsd  for  over  twenty 

years  constitute  an  easement,  and  the  owner  of  an  adjoining  lot  haa  no 
right  to  obstruct  them,  particularly  if  he  was  also  the  owner  of  the 
building  containing  the  ancient  lights  at  the  time  of  its  constraction, 
and  subsequently  sold  it  to  another.    Bobeaon  v.  PUienger^  412. 

10.  Wat,  Reasonable  Usb  of,  What  is.— Persons  who,  in  a  popnlona  town, 
erect  buildings  and  fences  on  the  line  of  a  street,  with  doors  and  gates  so 
constructed  as  when  open  to  swing  over  it;  or  who,  in  constructing  auch 
buildings,  place  within  the  limits  of  the  street  building  materiAla,  and 
the  earth  dug  from  the  cellar,  if  removed  within  a  reasonable  time,  or 
spread  earth  on  the  street  to  improve  it  as  a  way,  or  allow  horaea  and 
carriages  to  stand  on  such  street,  are  not  liable  in  trespass  for  sach  acts 
to  the  owner  of  the  soil  pf  the  street.     Van  0* Linda  v.  LMropt  261. 

See  BouvDABDES,  7. 

EJECTMENT. 

AfTBB  THB  Dbmisb  IN  BjBOTMBMT  HAS  EzFiRED,  the  judgment  IS  inopera- 
tive; possession  taken  under  it  is  a  trespass;  the  tenant  in  posseasion  is 
in  no  danger  from  it,  and  is  therefore  not  justifiable  in  purchasing  or  tak- 
ing shelter  under  the  title  on  which  it  was  baaed.    Chamben  v.  PUat, 

78. 

See  HnsBA2n>  and  Wnv,  8. 

ELECTIONS. 

1.  PoVER  TO  Reottlatb  Elbotions  means  the  power  to  establish  fixed  rules 
and  methods  of  proceeding  for  the  government  of  elections;  fixing  time 
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Mid  place  of  eleetioB  it  wllilin  this  poww.    Malkitof  IHreelion'f^  L<mg 

Mm  Honoi  or  an  RuonoN  or  DnuBoioBS  miiit  be  lor  the  tune  and  in  the 
nMymer  pnmdad  Ij  ttetate^  iHien  the  bf-lawi,  thoogli  fixing  the  time 
and  place  for  the  eleotkm,  ML  to  state  what  length  of  time  or  in  wliat 
mode  the  notioe  shall  be  giren.    I<L 

■l  TR4iranmBooKOFTKB€k»FOBATioNi8CovcaifmivBnpontiieqiiestioiiof 
wlio  are  entitled  to  Tote  at  the  election.    Id, 

4to  XLBonoir  ov  Disiotobs  mubt  vk  Set  Asma  whenTotes  sniBeienttoohange 
the  result  have  been  errcmeoosly  rejected.  The  court  can  not  dedare 
elected  those  who  woold  have  been  elected  had  the  Totes  rqected  been 
eoonted  for  them.    Id. 

EMBLEMENTS. 

Bee  EzBODVOBS  AHD  ADimrmniATOBs,  6;  Vihdob  ahd  YmiDXiy  8. 

EMINENT  DOMAIN. 

!•  JPLAorniv  icat  DDOOsmras  PBoauDnras  to  AoQuna  PiopsBTr  for 

widening  a  street,  at  any  time  priorto  the  final  confinnation  of  the  com* 

misrioner*s  report    MaUer  qf  A  fUhony  Street,  fHOS, 
1»  VwnED  BiOBT  TO  Damaobs  AssissaD  for  property  sought  to  be  takea  in 

the  ezerdse  of  the  power  of  eminent  domain,  does  not  exist  until  the 

final  ooofirmation  of  the  commissioner's  report    Id, 

S.  KO  PaBT  ov  TKB  OOKMIBSIOirXB'S  BXFOBT  OAK  BM  RlQARDBD  AS  FiNALLT 

OoNVERiCBD  whUe  any  part  remains  under  consideration  and  nnapproved. 
Id. 

4,  ite  WoRX  Dora  bt  a  Town  inn>KB  Authobitt  ov  a  Scatutb,  and  in  the 
psrformanceof  a  pabUo  trust,  no  action  for  damages  can  be  maintained. 
Bkkox  T.  Otty  qf  Cleveland,  790. 

A.  AflansMBHT  ov  Oomfbnbation  may  bb  Madb  bt  CoMMiasioNBBs,  for  prop- 
erty taken  for  puUic  use.    A  trial  by  jury  need  not  be  required.    Id. 

A.  Whbbb  Pboobbdibos  vob  thb  A88BB8MBHT  OV  Daxaobs  for  property  in* 
jured  by  grading  a  street  are  authorised,  the  party  injured  must  resort 
to  such  proceedings,  and  can  not  sustain  an  action  at  law.    Id. 

EQXTITABLB  INTEREST. 
See  ExxcunoBB,  2. 

EQUITY. 

!•  Coosr  ov  Gbabobey  ur  England  Dbqbbbs  Suxtablb  Maibtbbakob  to  a 
wile  out  of  her  equitable  interests  in  case  of  deeertion  or  ill-treatment  by 
the  husband.  This  jurisdiction  is  not,  however,  maintained  upon  the 
ground  merely  of  a  trust  which  the  court  has  a  right  to  enforce,  but  is  a 
separate  branch  of  equity,  and  seems  originally  to  have  been  exercised 
only  where  the  hasbao^^  sought  the  aid  of  a  court  of  chancery  to  gain 
possession  of  his  wife's  property.    Paraona  r.  Parsona,  862. 

1.  STATinn  OoNVBBBiNQ  Chanobbt  Powjcbs  IK  Oasxs  ov  Trust,  upon  this 
court,  does  not  empower  it,  upon  the  application  of  a  wife,  to  decree  to 
her  a  maintenance  out  of  her  equitable  property  where  she  has  been  de- 
serted by  her  husband.  But  if  the  husband  or  hie  assignee  seeks  the  aid 
of  the  court  to  obtain  poesession  of  the  wife's  property,  it  may,  perhaps. 
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reqnira  him  to  make  pEOTinoii  for  ha  soppoii  bef ofo  it  will  aid  him  is 

recovering  it.    Id. 
t,  Lahmih  ANOTHXB8TATS.^GouBTOFGtaAircKinrBA8NO  Jinosnncnovto 

make  a  decree  which  will  directly  affect  either  the  legal  or  equitable 

title  to  lands  ntoated  in  another  state.    Haw^  v.  James^  023. 
4.  Whxrx  thx  Chancelldb  has  Jurisdiction,  an  error  committed  by  him 

in  its  ezerdae  can  not  render  his  action  Toid.    CaekranY,  VanSuHaptPI^ 

6.  CouBT  OF  £quitt  will  not  Intebfebb  to  relieve  a  mortgagor,  who  faj  his 

negligence  fails  to  perform  lus  contract,  whereby  the  whole  debt  becomes 
doe  and  payable  according  to  the  terms  of  the  mortgage,  udess  he  tea- 
ders  or  pays  the  whole  debt.  Nope$  t.  Olart,  620. 
0.  A  MoBTOAOBB  OB  HIS  AssiONBB  Will  not  be  permitted  to  take  an  onoon- 
sdentious  advantage  of  the  mortgagor,  who  is  willing  to  pay  at  the  time 
prescribed,  bat  is  prevented  from  doing  so  by  their  acts.    Id, 

7.  Party  ha  vino  Equitablb  Claims  has  a  Right  to  a  discovery  under  oath 

from  the  defendant,  to  have  ail  the  proofs  on  which  his  claims  depend 
taken  in  due  form  and  submitted  to  the  decision  of  a  court  of  equi^, 
and,  if  dissatisfied  with  its  decision,  to  have  it  reviewed  in  the  highest 
appellate  tribunal  in  the  State.    Hardy  v.  Summen,  167. 

8.  GouNTT  Court  can  not  Depriyb  Pabtt  of  such  Right,  by  the  summary 

exercise  of  the  powers  specially  delegated  to  it  under  the  act  of  deacenta. 
Id. 

9.  CouBTs  OF  Chanoebt  do  not  Intkbferb  with  Judgments  at  law,  except 

to  prevent  fraud,  or  to  relieve  from  gross  injustice;  and  they  never  grant 
an  injunction  merely  for  the  correction  of  irregularities  in  legal  proceed- 
ings.    Fowler  v.  Lee,  172. 

10.  Court  of  Equttt  will  not  Refuse  Relief  to  a  Pabtt  against  a  judg- 
ment, on  the  ground  of  lus  not  having  made  his  defense  at  law,  where 
the  agreement  upon  which  his  defense  depended  was  void  at  law,  betqg 
within  the  statute  of  frauds;  or  where  the  defense  rested  upon  matters 
done  in  the  execution  of  an  express  trust.    Jones  v.  Ilardetiy^  180. 

11.  Coubts  of  Equitt  neveb  Set  aside  Proceedings  at  Law,  except  at  the 
instance  of  those  whose  interests  are  affected  by  them.  Ilcanru  t. 
Alcach,  158. 

12.  EguiTT  ALWAYS  RATIFIES  THAT,  WHEN  DoNE,  which,  if  previously  1^ 
plied  to,  it  would  have  ordered  to  be  done.    Id, 

13.  Answer  to  a  Bill  in  Equity  that  is  unsupported  by  proof,  and  not  re* 
spoDsive  to  the  bill,  but  setting  up  matters  in  avoidance,  must  be  con* 
sidered  as  untrue  and  out  of  the  case.    O'Brien  v.  ElUotf  137. 

14.  Equity  will  Entebtain  Jubisdiction  fob  the  Pbevention  of  a  Mul- 
tifucity  of  Suns,  in  an  action  in  which  a  general  legal  right,  in  respect 
to  property,  ii  sought  to  be  enforced  against  several  persons  claiming 
portions  of  the  same  property,  by  titles  that  are  individual,  separate,  and 
distinct.     Vann  v.  HargeU,  689. 

Ifi.  Plaintiff's  Right  to  Rbooveb  by  an  Action  at  Law,  will  not  preclude 
him  from  obtaining  relief  in  equity  where  there  are  numerous  adverse 
claimants,  whose  rights  are  several  and  distinct.    Id, 

16.  Equity  Jubisdiction,  in  an  Action  by  a  plaintiff  claiming  a  general 
legal  right,  is  not  confined  to  those  cases  in  which  a  judgment  at  law 
against  one  of  numerous  adverse  claimants,  would  not  effectually  proteet 
the  plaintiff's  rights  from  future  disturbances  from  the  sama  causa  or  fay 
the  same  person.    Id, 
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17.  Bill  n  Equitt  n  not  Ducubkablb  fob  MuiAfrAXiuvmnfin  where  the 
pUfatiffii  clmim  by  a  single,  general,  and  entire  ri£^t»  although  in  oppoii- 
tioQ  to  the  distinct  and  separate  rights  of  several  defendants.    Id. 

I&  Vishxsnww  SHOULD  Ordxnabilt  Establish  his  Eight  at  Law  before 
seeking  relief  in  equity  upon  the  ground  of  the  prevention  of  a  multi- 
plicity of  suits,  but  where  the  parties  are  numerous  and  can  not  be 
ascertained,  this  rule  is  relaxed.    Id, 

lfl»  Bill  i:f  Equttt  mat  be  Sctstainbd  bt  Sbvebal  Plaiivtivfb  on  behalf  of 
others  jointly  interested  with  them,  when  it  is  alleged  in  the  bill,  that 
the  persons  not  made  parties  to  the  action,  are  unknown  or  not  within 
the  jurisdiction  of  the  court.    Id. 

flOL  I>iC2BBa  ur  Equitt  upon  a  Bill  Bbouoht  bt  Ssve&al  Plaibtifis  on 
behalf  of  a  greater  number  having  a  joint  and  equal  interest  in  the  subject 
of  the  action,  will  bind  the  persons  who  are  not  parties  to  the  bill,  so  far 
as  to  determine  the  validity  of  their  claim  as  a  just  demand,  but  such 
parties  wiU  not  be  bound  by  an  account  taken  in  the  action,  until  they 
have  been  allowed  an  opportunity  to  be  heard.    Id. 

SI.  Equitt  will  not  Attempt  to  Compel  a  Husband  to  the  specific  per> 
fonnanoe  of  'his  contract  made  with  reference  to  hii  wife's  property. 
Clark  V.  Seinr,  745. 

8ae  Attobnet  and  Client,  1,  3;  Chabitablb  Uses,  1,  4;  Constitutional 
Law,  14;  Cobpobations,  4,  5,  7;  Dowxb,  4-6;  Ezboutions,  2;  Exeou- 
TOBS  AND  Administbatobs,  2-4, 7, 8;  Impbovembnts;  Injunction;  Sbt- 
opp,  1;  Spbgipio  Pbbpobmangb. 

ERROR. 
See  Plbadino  and  PRAonoE,  6. 

ESCROW. 
See  Deeds,  5. 

ESTATES  OF  DECEASED  PERSONS. 

1.  A  Bond  xb  Assets  at  the  Deceased  Obligee's  Domicilb  or  at  the  place 
when  it  happened  to  be  when  he  died.    FUtcher  v.  Scmden^  96. 

S.  A  Debt  Due  bt  Pabol  is  Assets  whebb  thb  Debtob  Resides,  unless  it 
lawfully  comes  to  the  hands  of  the  administrator  of  the  creditor's  domi* 
cile.    Id, 

9l  FnjNO  THE  Petition  and  Appointment  op  Commissionebs  under  the  act 
of  descents,  is  an  esc  partt  proceeding,  and  the  proceeding  of  the  county 
ooort^  in  confirming  or  rejecting  their  return,  is  summary;  and  neither 
law  nor  custom  requires  the  proofs  exhibited  by  the  parties  to  be  reduced 
to  writing,  or  in  any  way  introduced  into  the  record  of  the  proceedings, 
so  that  an  appeal  to  the  court  of  last  resort,  even  if  permitted,  would  not 
avail  the  appellant.    Hardy  v.  SummerBf  167. 

4.  CouNTT  CouBT  HAS  NO  PowEB  TO  DIVIDE  Real  ESTATE  of  a  decedent^  ex* 
cept  in  oases  where  the  parties  entitled  can  not  agree  upon  a  divinoB 
thereoL    Id, 

See  DowEB,  2;  Bxeoutobs  and  Administbatobs,  2,  4,  i^  ^13,  17-20| 
JuBiBDiorroN,  2,  4;  Pbobate  Coubt;  Tbusts  and  Tbubtees,  1, 2. 


816  Ihdex. 

BSTOFPKL. 

1.  A  PBioft  MoBsaion  oe  Claxxast  of  PBOFnerr  wlio 

aay  waj  aoli  in  ihm  negotlatioii  or  oaiummmation  of  a  mboeqiient 
for  of  thai  pcapmiy  which  It  inooosistent  with  mich  prior  rigjht^  and  ai 
tha  •ama  tune  oonoeali  &om  the  pnrchaaer  the  knowledge  of  tiie  eTfilmra 
of  his  chum,  will  not  he  permitted  afberwarda  to  Mi  vp  audi  prior  tiglht 
i^Hmt  the  pnrchaaer  or  his  grantee.    L*Amouremxr.  VamUnbrnrgh^  9SB^ 

%  SraoppBL.— Ohb  Sxahbiho  bt  avd  SsKoro  Axothmb  fnahing  large  ea- 
pcnditorec  on  property,  to  which  he  has  some  daim  of  whidi  he  giTaina 
notioe,  can  not  afterwards  assert  his  claim.  Bat  this  principle  doss  net 
apply  whese  the  ezpenditnies  are  made  npon  the  pabUo  domain  or  apos 
the  lands  of  the  peiaon  making  them;  for  tiien  third  persons  hare  no  rigit 
toobject    Orap r.  BartkU^  20S. 

i.  OWNXIBTBZBIBraXVOATHIBDPKB8OHTOTHBWOBU>ASBATnroB0Wlft 

TO  SELL  Ckwna,  looes  the  ri|^t  to  reoorer  the  goods  from  bomaJUe  par- 
ihasmi  to  whom  th^  are  sold  by  snch  person.  Per  Veiplaiidc,  asnaftor. 
8aUM»  ▼.  Bverdt,  541. 

See  Dbkds,  2;  SuBsmmp,  9. 

BVIBENCK 

t«  RviDMca  ov  What  was  thb  Bxal  CoiiamxBATiON  ov  a  Nofn  upon  widflh 
a  judgment  has  bean  oonf caMd,  may  be  admitted,  where  tlia  TsUdify  of 
such  jndgment  is  assailed  by  creditors  of  the  Judgment  debtor,  on  the 
ground  of  want  of  consideration  for  the  note.    HarrU  v.  AJeock^  158. 

L  Parol  Evidbnci  is  Ihadmibsiblb  to  Vakt  thb  Tbbxs  of  a  written  agree- 
meat.     F6lqf  ▼.  CcwgiU,  49. 

%,  Pbinted  Voujxb  or  thb  Laws  of  a  foreign  coantiy,  proved  by  aiUiiasus 
to  have  received  the  sanction  of  the  executive  and  judicial  cffioets  of 
such  country,  as  containing  its  laws,  is  admisfdhle  in  evidence  in  a  caae 
where  the  title  to  property  situated  within  that  county  is  in  qnestion, 
Owen  V.  Boyle,  143. 

4.  Unwrittbn  Fobeion  Law  is  to  be  proved  as  a  fact.     Id, 

ft.  Cbbtificatb  that  a  Certain  Fact  Appears  or  Eboori>,  without  prodne- 
ing  an  authenticated  copy  of  the  record,  is  no  evidence  of  tlia  oristmHw 
of  the  fact.     Id, 

6.  Courts  op  this  Countrt  Take  Notice  of  the  common  law  of  Rngland 

without  proof;  not,  however,  because  it  is  the  common  law  of  a  foceign 
country,  but  because  it  has  become  a  law  to  us,  and  we  look  to  it,  with- 
out proof,  as  to  our  own  law.     fd, 

7.  Courts  op  Maine  will  not  presume  without  evidence  that  all  property 

placed  upon  the  land  of  another  in  a  foreign  country,  is  liable  to  distresi 
for  rent  in  arrear,  because  there  are  many  exceptions  to  such  rule  in 
favor  of  trade  and  commerce.     Id, 

8.  Courts  will  not  Presume  without  Evidence  that  the  common  hiw  of 

England  is  also  the  common  law  of  her  colonies.     Id, 

9.  Account  Books  op  a  Manupacturer  are  admissible  in  his  favor,  though 

the  entries  were  first  made  on  a  slate  by  the  foreman,  and  were,  at  night, 
transcribe<l  by  the  manufacturer.    Sickles  v.  Maiher^  521. 

10.  Deposition  in  Chancer?  Read  without  OajBonoN  is  evidence  for  a  co- 
defendant.     Fletcher  v.  Satidern,  90. 
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11.  Abbwib  of  Qitb  DirumAiiT  is  not  Evidbhcb  againii  his  oo-defendant, 
in  chaocoy.    Jwu  v.  Hwrdaty^  180. 

12l  Pabol  Evidkncx  is  not  Adiossiblb  to  prore  the  contenta  of  a  written 
ooDtract;  bat  where  the  written  contraot  ia  merely  an  act  of  one  of  the 
parties  to  a  prior  oral  agreement,  performed  in  exeoation  thereof,  the  ez- 
iatenoe  of  sach  written  contract  will  not  ezolnde  eridenoe  of  the  oral 
agreement.     Id, 

13.  Tms  OF  Dbliysbt  of  Dud  foa  Rboistbation  mat  sx  Pbovxd  bt 
Pasol  when  the  register  has  neglected  to  note  the  exact  time  at  which 
such  delivery  was  made.    MeU%  v.  Bright^  683. 

li.  CBBTiFiaATK  OF  Rkoobdxb  OF  Debds  to  a  copy  of  the  commission  of  a 
Justice  of  the  peace  on  record  in  his  office,  is  competent  proof  of  the  of- 
ficial character  of  sach  justice,  where  that  fact  comes  collaterally  in  ques- 
tion.   Bennet  v.  Paine,  786. 

flea  AoKNOWLBDOMXNTS,  1;  Boundaries,  2;  Gbuonal  Law,  9;  Gifts;  In- 
fancy, 1;  Insanttt;  Insubangb— Masinx,  1,  8, 11,  12;  Jubt,  2;  Ma&- 
BIAOB  AND  DiYOBCX,  1,  2,  4;  Mabrtbd  Womxn,  2;  Kbootiabub  Instbv- 
mxnt,  1, 11, 13, 21;  Plbading  and  Pbaotiob,  1-3;  Pbogbs,  4;  Slandbr, 
2,  3»  5;  Tbispass;  WnNBssn. 

EXECUTIONS. 

1.  BxBOunoN  Issukd  fob  mobs  than  is  Dttb  on  the  Jadgnient»  Is  not,  par  m, 
frandulent  and  void;  it  is  only  when  issued  with  fraudulent  intent  that  U 
is  void,  and  if  issued  b<ma  fide,  it  will  avail  the  plaintiff  to  the  extent  of 
the  debt  remaining  due.    ffarria  v.  Alcoek,  158. 

8.  Debtor's  Equitablb  Intebsst  in  Pebsonal  Pbofbbtt  can  not  at  law  be 
seised  and  sold  under  a  fieri  faeieu ;  but,'  after  the  return  of  the  writ  un- 
satisfied, the  judgment  creditor  may,  in  equity,  obtain  leave  to  redeem 
the  prior  incumbrance,  and  then  have  the  property  sold  to  pay  the  inoom 
brance,  and  also  the  execution  debt.    Id, 

3.  Officeb  Nbolectino  to  Pbopeblt  Levy  upon,  advertise,  or  sell  property 

upon  execution,  whereby  the  purchaser  loses  title,  is  liable  to  such  pur- 
chaser in  an  action  on  the  case.    Sexton  v.  Nevers,  225. 

4.  Officeb  is  Kesponsible  for  Neoleot  of  Deputy  in  not  giving  legal  no- 

tice of  sale.    Id, 

6.  Measure  of  Daicaqes  in  an  Action  against  an  Ofhceb  for  failing  to 

give  proper  notice  of  a  sale,  if  it  be  shown  that  the  plaintiff  has  not  loet 
any  title  by  the  error,  is  no  more  than  the  fees  which  the  officer  has  col- 
lected for  the  levy  and  sale.    Id, 

t.  PUBCHASEB  OF  LaNDS  UNDEB  EXECUTION  ISSUED  UPON  A  SATISFIED  JUDG- 
MENT will  hold  the  same  if  nothing  of  record  showed  the  satisfaction; 
though  he  was  warned  at  the  time  of  the  sale  by  the  exeoation  defendant 
that  the  ssle  was  illegal  and  void.    Doe  v.Snfder,  Slh 

7.  Quashing  an  Execution  will  not  Defeat  a  Sale  previously  made  under 

it    Id. 

8.  Redemption  of  Lands  can  not  be  Aooompusred  otherwise  than  by  strict 

compliance  with  the  statute.     WaUer  v.  Harris,  500. 

9.  Sale  under  Seniob  Judgment,  after  the  time  of  redemptioQ  expiies,  cuts 

off  all  junior  judgments  so  that  no  further  redemptum  can  be  made  there- 
under or*by  virtue  thereof.    Id, 
Am.  Dso.  Tol.  XXXn— 03 
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Kk,  AtKmnAsam  ov  Bbdemftiok  Moirsr  Inducbd  bt  False 

nOHB  of  the  sheriff  that  the  Uw  goveming  redemptioiis  had  heen  com- 
pliid  with,  it  not »  waiyer  of  the  right  to  ohjeet  to  »  non-oompliaiioe  vith 
the  Uw,  aad,  on  refunding  or  offering  to  refund  the  money,  to  hold  the 
pn^tKty  free  from  enoh  redemption.    7a. 

IL  Fdbi  FaoeabTakes  Ewtwar  ibom  tub  Fntax  Day  of  thxTum  at  which 
it  wee  ivned,  and,  in  the  ahsenoe  of  statatoiy  regalationa^  will  cneUe 
tiie  eheriff  to  aei»  the  goods  of  a  defendant  even  in  the  hands  of  a  htma 
JIdt  holder,  who  has  porohased  since  the  writ  took  eflfoet.  Itirlejf  t.  £ea, 
680. 

Ul  FksuFAOiABiBEirnTLBDioPBioiUTToyxsAGoNyxYAxaBniadeontiie 
second  day  of  the  term  at  which  the  writ  was  issoed,  notwithstanding 
Judgment  in  the  action  was  iiot»  in  fact,  confessed,  nntil  after  sneh  con- 
veyance-had been  made  and  registered.    Id. 

IS.  Juanoi^  EuBUUTAOw  u  Bbhdbbsd  BrraoruAL  sr  Lbvt,  and  binda  psr- 
sonal  ptupei'iy  only  from  and  after  the  time  when  tiie  levy  is  oomplatsd. 
Meat  ▼.  Brigki,  683. 

14.   PUBOHAflBR  AT  A  SaLB  UNAEB  ESMOUTIOV  IbBUBD  OV  A  SaXOVIBD  JuIM- 

MEMT,  wliere  nothing  of  record  shows  the  satisfaetion,  will  take  a  good 
or  had  title  accordingly  as  he  had  or  had  not  actoal  notice  of  tiie  satis- 
fsotion.    H<^fman  v.  iSKroAedber,  740. 

lA.   PUBOHAJUEE  rOB  A  VALUABLE  CONSIDBBAnON  WITHOUT  N0CIC8,  actsnl  Of 

Iqgal,  that  the  execntion  upon  which  his  vendor^s  title  depended  was  is- 
Biied  on  a  satisfied  judgment^  wiU  not  be  afieoted  by  that  faotL    itf. 

See  Ooimior  ov  Laws,  4;  Deeds,  6;  Jusombnts,  8-11, 13, 24;  Pbocmm,  3-6; 

SUBBTTBHIP,  13. 

BXBCUXOBS  AND  ADMINI8TBAT0BS. 

1.  A  FO&Bioir  BxBOUTOB  ob  Admxnirbatob  can  kot  MAZBTAor  A  Suit  ia 
Hew  York  by  virtue  of  letters  testamentary,  or  of  administration  granted 
abroad.    McNatmara  t.  Dw^^  627. 

%  OOUBT  ov  ChANOEET  hat  GoMFBL  a  FdBBIQK  RZBOUTOB  OB  AmOHIS- 

ISATOB  to  accoont  for  the  tmst  funds  which  he  reoetved  abroad  and 
brought  with  liim  into  this  state,  upon  a  bill  filed  for  that  purpose  If] 
tiie  next  of  kin  of  the  decedent,  without  letters  of  administration  oa 
tiie  estate  of  the  decedent  being  issued  here.  Id, 
%.  Upob  a  Bill  Filed  vob  tsat  Pubfose,  if  tiie  foreign  administrator  or  ex- 
eontor  is  about  to  leave  the  state,  he  may  be  arrested  upon  a  ne  esaeat  and 
lield  to  equitable  bail,  as  in  other  cases,    /d. 

4i  WKBBB  ABlLLIsFlLBDAaAIiraTAFOBBIOllBXBOUTOBOBAinfOnBIBAIOB 

for  assets  received  by  him  in  the  place  wlisre  he  was  appointed,  and 
brought  into  this  state,  the  nature  and  extent  of  his  liability  depends 
upon  the  laws  of  the  state  or  country  from  which  he  derived  Ids  author- 
ity to  administer  the  assets  of  the  decedent.    Id, 

A.  SucB  AasBTS  must  be  Distbibuted  among  the  next  of  Un,  or  applied 
to  the  payment  of  debts,  in  the  same  manner  as  tliough  the  remedy  was 
sought  by  the  creditors  or  distributees  at  the  plaoe  of  the  appointmsntof 
such  executor  or  administrator.    Id, 

6.  Bmblbmeiitb  uroB  Land  kot  DavxaED  are  personal  assets,  and  as  sneh  be- 
long to  the  executor.    Bradakaw  v.  MOU,  686L 
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7.  ADifiin8iBAiOBiBATRU8TXSFOBTKBHKiB8»  indfhitooiiii^  (dtt^ 

ooort  of  dhanoery,  has  jnriadiotiaii,  in  a  proper  oaae,  to  enforoo  their 

ri^ti  agitiiit  him.    Parsons  v.  Panona^  362. 
€L  Sun  IN  EQumrMAT  u  Bsvivxd  bt  Abministbatob  bb  Bokis  Koiiy  «ft«r 

the  death  of  the  edmiBistrator  by  whom  it  was  begun.    Fhieker  t.  Sam" 

den,  90. 

ik    JlTBISBICTIOK  TO  GbANT  LsXTBBS  OV  ABlOinSIBATIOK  ON  BCTATI  OF  NON- 

BHDBNT  does  Bot  ozist  in  the  ooorta  of  this  state,  nnlen  he  had  aeseti 
here  at  the  time  of  hie  deoeaie.    Id, 
IOl  Qnlt  thb  Goubts  of  thb  Countt  or  which  a  Non-boidsnt  Lift  Ab- 
nrs  can  grant  a  probate  of  his  will  or  letters  of  administration  on  his 
estate.    Id. 

11.  ADMiNisrBATOB  OF  THB  DoMioiLB  shonld,  if  he  can,  get  possession  of  the 
personal  assets  sitoate  elsewhere.  On  obtaining  such  possession,  they 
will  be  treated  as  assets  of  the  domicile,  and  he  will  be  held  aooonntable 
for  them.    Id. 

12.  An  Bxboutob  is  Liablb  fob  all  Assns  of  thb  Dbobbbnt  reoeiTed  by 
him,  whether  with  or  without  anthority.    Id. 

18.  LnrBBS  of  Adkinistbation  Gbantbd  in  Anothbb  Statb  qb  Nation 
have,  per  se,  no  force  here.    Jd, 

14.  Abbrs  must  bb  Abministbbed  ttndbb  Authobitt  of  the  local  law.    Id, 

15.  Administbaiobs  must  Aooount  to  thb  Authobitt  whence  their  powers 
were  granted,  ani  can  not  sue  or  be  sned,  in  their  official  character,  in  a 
foreign  state.    Id. 

16.  Abministbatob  of  thb  Domigilb  is  often  preferred  in  granting  adminis- 
tration in  a  foreign  coontry.    Id, 

17.  Abmininkbation  in  a  Fobbign  Gountbt  18  Ancillabt  to  that  of  tiia 
domicile;  to  the  latter  any  residnmn  of  assets  in  the  former  shoold  be 
transmitted*    Id, 

18b  Ancillabt  Adminibtbatob  has  no  Contbol  over  assets  sitoate  beyond 
the  Jnrisdiction  whence  he  derives  anthority.    Id, 

19.  SuBBTT  OF  Ancillabt  Abministbatob  is  not  Bbsponsiblb  for  assets  re- 
ceived from  a  foreign  comitry.    Id, 

90.  SUBBTT  OF  AdMINISTRATOB  OF  THB  DoMIdLB  IS  EbSPONSIBLI  for  SSSSIb 

which  lawfully  come  to  his  hands  from  any  part  of  the  world.    Id, 
21.  GoNYBTANCB  BY  AN  BxBCDTOR,  Faiung  TO  Sbt  fobth  AT  Labob  tho  Or- 
der nndar  which  it  was  made,  when  tho  statute  requires  it  to  be  so  ssl 
forth,  is  invalid.    Atkuu  v.  Kmnan,  534. 

8aS  ASTOBBBT  ANB  GUBNT,  2;  BrATBS  OF  DBOIAaXD  PSBSOmiy  8|  Pi 
OOP,  1;  FaOBATB  CoVBT,  1,  4;  SUBSTTBHIPy  8^  lOl 

EXSMPnoNa 

See  Attaohmbnt,  5. 

EXFBX8S  OOVENAinU 
SeeOovBNANTS,  2,  8. 

VALSE  REPBBSENTATIOKa 
SXBCUTIONB,  10;  Fbaub8»  2^  t, 

FALSE  RETURN. 
See  JmMMBNTB,  11. 


IBBOaOUS  ANDiALa 

Ownmv  A  84TAI0B  AHD  FuLOGious  Doo,  OT  Other  animal,  wbo^  yMk  ktm/^ 

•dfief  tti  dtqpoaitioii,  keeps  the  tame  nagligeady,  ia  liabb  for  tiM  i^^ 
H  ia  iharaligr  enabled  to  do.    Pkkermg  y.  Onrnge^  8& 

SeeTBBPASS. 

FINDINO& 
See  JoRT,  1. 

FDCrUBBSL 
Sea  Ljjn>L0iu>  akd  Tbkaiit,  4-7« 

FLATS. 

See  WATBB00UB8I8,  6L 

FOBEIGN  ADMINISTRATOR 
See  KzBODTOBs  akd  ADimnsTBATOBa^  1-ft. 

FOREIGN  LAW. 
See  SviDSKCi,  8, 4,  6-S. 

FORTHCOMING  BOND. 
See  JuDOMSNTB,  13. 

••FOR  WHOM  rr  MAY  OONGERN.** 
See  IvausANGS— Mabini,  15, 16L 

FRAUD. 

L  Ho  IirvERiKGB  ov  Fraud  can  bb  Drawn  from  the  fact  that  one  Jadgnant 
ia  taken  for  three  separate  daims,  where  the  object  was  to  plaoe  eadi  of 
the  three  creditors  on  an  equal  footing.    HarrU  v.  Aloocky  168b 

%  MnBBPBUBXTATiONS  ARB  NOT  Fraudulbnt  unless  they  have  been  nade 
with  intent  to  deceive.    MUler  v.  Hcwdl,  36. 

8.  MlSBBFRKSBNTATIONS  AS  TO  THB  VaLUB  OR  QUANTITT  OF  A  GOMMODIXr  in 

market,  where  oorreot  information  on  those  subjecta  is  equally  withia 
the  power  of  both  parties  to  a  contract  which  is  induced  ther^iyy  does 
not,  in  contemplation  of  law,  oonstitnte  fraud.    Fclejf  v.  OrayiO^  49. 

4.  Fbaudulbnt  Oonvbtancb  is  Good  except  as  against  the  grantor^a  cred* 
iters.    McOee  v.  Campbell^  783. 

i.  GRBDiTOBa  OF  A  Fbaudulxnt  Grantor  can  not  seiae  the  proper^  con- 
veyed otherwise  than  by  virtue  of  procees  the  antliority  of  which  extenda 
to  the  place  in  which  the  property  is  found.    Id, 

!•  Wkbbb  a  Convbtanob  Purfobtino  to  bb  Absolutb  is  in  fact  aoooas- 
panied  by  a  secret  trust,  tliat  the  creditor  to  whom  it  is  made  ahall  hold 
the  property  merely  as  security,  and  shall  hold  any  balance  realised  after 
the  discharge  of  his  debt,  subject  to  the  order  of  his  debtor,  the  trans- 
action will  be  held  fraudulent,  and  the  conv^ance  void  as  to  other 
oeditors.    McCuUoch  v.  Hutchison,  776. 

Aasuicpsrr,  1;  Attornby  and  Clibnt,  3;  Common  ^^»»^»»%  8; 
TI0N8,  10;  MoRTOAOBS;  SHZFmro,  14i 
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fRAUDULENT  OOiNVKYJOXCtL 
See  Fraud,  4-6. 

FRAUDULENT  SALES. 
SeeSALBS,  2-^  6. 

GARNISHMENT. 
See  Attaohmsnt,  2. 

GENERAL  AVERAGE. 
See  Inbubanox— MABiKiy  6. 

GIFTS. 

▲  Fathsb  Gavx  his  Dauohtxr,  then  of  age  and  liTing  in  his 
hadSjt  a  female  eaU,  if  she  woald  bring  it  up,  which  ahe  did,  and  it  waa 
led  on  her  lather'a  fann,  and  after  it  became  a  cow  the  milk  waa  used  in 
hia  family,  and  no  charge  was  made  for  the  danghter'a  board,  or  for  the 
keeping  of  the  oow,  nor  by  the  daughter  for  her  work  or  the  milk  of  her 
WW,  it  waa  held  that  there  waa  anfficient  proof  of  a  gift  and  delivery  to 
Hm  daughter  aa  againat  a  creditor  of  the  iather.    MairtHek  v.  jUii^eMp 

GRANTS. 
See  IhxDB;  yxin>OR  and  Vbndbi,  2. 

GROWING  CROPS. 
See  Vendor  and  Vkndis,  2. 

GUARDIAN  AND  WARD. 

1.  LoiAV  BT  GuABDiAH  on  boRower'a  note,  eecnred  by  pledge  of  stock  in  a 
maonlMtarJng  company  at  three  fourths  of  its  par  and  leaa  than  three 
fbnrtha  of  its  market  value,  is  an  inrestment  jostified  1^  aoond  diaoro- 
tftoDy  and  the  guardian  will  not  be  held  responsible  for  a  loaa  resnlting 
from  a  aabaeqnent  depreciation  in  the  value  of  the  stock.  LoveU  v. 
iniiol,206. 

S.  Sali  bt  Guabdzan  on  Cridit,  of  shares  in  a  corporation,  for  which  he 
takes  purdhaaer'a  note  secured  by  two  indorsers,  and  also  the  note  of 
another  person  secured  by  a  mortgagee  on  real  estate,  will  be  deemed  to 
be  in  good  faith  and  in  the  exerciBe  of  a  sound  discretioin,  and  he  will 
not  be  rsqniied  to  make  good  any  resulting  leas.    Id, 

fflGHWAYa 

<UtB  n  TBI  Pbopbe  Rbmxdt  for  injuries  occasioned  by  the  obatmotlon  of  a 
Ui^way.    Jfortin  V.  .Bfisf,  62. 

See  Baskmbnts  and  Servxtudis,  10. 

HOLIDAYS. 

I.  SinniAT.— Lff  CoHPfhiNo  tbb  Timb  Allowbd  to  Do  ah  Act,  intervening 
Sondays  are  indnded;  but  if  the  day  of  performance  faUa  on  Sunday,  it  is 
not  ooonted,  and  the  party  is  entitled  to  perform  the  act  on  the  Monday 
following.    8dUer  v.  B%ri,  530. 
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S.  SovAAT.^Ir  A  Hon  wmoH  Fallb  Dus  ok  SiTimAr  bas  no  daya  of  paocw 
AmnMnii  for  paynM&t  oui  not  be  UwfiiUy  made  nntfl  tiie  foDcywiqg  Mam- 
day,  and  if  made  before  !■  void.  If,  bowerer,  the  note  ia  entitted  l» 
thrae  daya  of  giaoe  and  tbe  last  ol  theee  faUa  on  Snnday,  tbe  note  ia  pay- 
able, and  demand  for  payment  may  lawfoUy  be  made  on  tiie  Sateiday 
pfeoeding.    Id. 

HUSBAND  AND  WIFE. 

1.  HunAiTD's  PowxB  ovxB  Wife's  Pbofkbtt  Aoquibkd  bt  Dkbgdit. — ^Fkop- 
erty  wbioh  oomea  to  a  wife  by  descent  does  not  vest  absobitely  in  tiie 
bnaband.  He  may  make  it  absolutely  bis  own  by  redadng  it  to  poases 
aion,  and  may  leleaae  or  assign  it  for  a  valuable  consideration  by  a  dead 
te  wbioh  she  Is  not  a  pc»ty;  but,  until  be  reduces  it  to  posaession,  or  in 
some  way  bars  her  right,  he  has  only  a  qualified  interest  in  it,  and  if  he 
dies  first  the  right  survives  to  her.    ParmuM  v«  Porsoiw,  382. 

8.  Dxbd  to  HuaBAMD  AND  WiFB  gives  them  an  estate  in  fee,  not  as  jotnltsn* 
ants,  bat  as  tenanto  of  the  entirety  with  the  right  of  smvlvurahipw 
Neither  can  aHen  without  the  other.    JaickBcn  v.  MeComneU,  439L 

t,  Iaasb  B7  Htobaxd  Who  n  a  Tknamt  bt  BsTnucms  with  hia  wife  is 
valid  to  bring  ^eotment  upon,  though  ahedid  not  Join  in  aaoh  le— bl   id. 

See  Oo-mrAiioT,  4;  Dowxk,  1;  Equht,  1,  2,  21;  JuiUBDionoiii,  10;  Hab^ 
UAflB  AXD  DxvoBOB;  Mabbied  Wombn;  SLAin>KB,  4;  Sprano  Fmamum- 
A]ra%  S;  Wrrbsbs,  4-6 

ILLEGAL  (X)NTRACTS. 
8aa  OoBTBAon,  5;  Nbootiablb  Inbtbumsbtb^  Bl 

ILLBGrnMATE  CHILDBBN. 
See  Parbiit  akd  Child. 

IMPLIED  OOVENANT& 
See  Gotbkants,  1-4. 

IMFBISONMENT. 
8eeDvBiaB,2. 

DIPBIBONMENT  FOB  DEBT. 

See  STATuns. 

IMPROVEMENTS. 

Ho  OonraimAnoN  will  bb  Allowed  in  Equitt  iob  iMPmoTmsn  puM 
npon  land  1^  one  who  has  entered  under  a  oontraot  te  obtete  the  Uti»^ 
iriiloh  he  baa,  aubaequently  to  his  entry,  repudiated.  J^rmek  t.  Aa%» 
758. 

INDICTMENT. 

See  Adultbbt,  8,  6. 

INDORSEMENT. 
See  Nbooitablb  iNSvauMBinB. 
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INFANCY. 

1.  ImrAircnr,  BAxmoAnoK  ov  Contbacts  Madb  DUiuNa.— M«re  deolamtioni 
of  intention  of  »  party  to  perform  a  contract  entered  into  by  him  during 
infanoy,  when  made  to  a  third  person  in  no  way  interested  in  the  matter, 
an  not  evidenoe  of  such  ratification  of  the  contract  as  will  render  him 
liable  thereon;  to  constitute  a  ratification  there  must  be  either  a  direct 
promise,  after  the  infant  comes  of  age,  to  the  party  himself  or  to  his  agent, 
or  acts  and  declarations  or  acts  alone,  showing  a  dear  recognition  and 
confirmation  of  the  contract     HoU  v.  UnderhiU^  380. 

%,  Whebb  the  Rights  of  Infants  Appear  upon  the  Face  of  the  Maateb's 
Report  as  to  title  in  a  partition  suit,  the  court  will  correct  an  error  into 
which  the  master  has  fallen  as  to  the  extent  of  their  interests  in  the 
premises  partitioned,  although  no  formal  exception  has  been  pleaded  to 
the  report  by  their  guardian  ad  litem,    Safford  v.  Saffiord^  633. 

See  Constitutional  Law,  12. 
INJUNCTION. 

L   iNJUNOnON  AOAIN8T  EnFORGINO  THE  MANDATE  OF  THE  COUBT  OF  APPEALS 

may  be  granted  by  the  circuit  court,  if  such  mandate  be  obtained  sur- 
leptitiottsly  or  by  surprise,  or  contrary  to  contract.  BcmkqfKtanimclBy  t. 
Haneoek,  70. 

8.  An  Injunction  to  Prevent  a  Threatened  Obstbuoteon  of  Anoient 
LiOBTS,  will  be  granted  by  a  court  of  equity,  upon  an  application  dis- 
oloaing  facts  sufficient  to  justify  the  issuance  oi  the  writ.  Sobeaon  t. 
PUUnger,  412. 

t,  PBocaoBDiNO  bt  Injunohon  TO  Pbevbnt  ob  Remoyba  Pbiyate  Nui- 
sance, is  limited  in  chancery  to  those  cases  in  which  the  nnisanoe  com- 
plained of  is  prejudicial  to  some  right  which  the  other  party  had  long 
previously  enjoyed,  and  there  must  exist  a  pressing  necessity,  or  the 
right  must  have  been  previously  established  by  law,  to  entitle  the  party 
to  call  to  his  aid  the  jnrisdiotion  of  this  court.    Id, 

C  IXTEBFEBEVOE  BT  iNJUVOnON  WHEBE  THERE  MAT  ALSO  BUST  A  RlMEDT 

AT  Law,  is  a  matter,  the  polity  of  which,  in  a  court  of  ehanoery,  must 
depend  upon  the  particular  dronmstanoes  of  each  case.    Id, 
S.  GouBT  OF  Bquittwill  Intebfebb  BTlNJUNonoN  to  restrain  a  party  from 
enforoing  a  l^gal  right  against  all  equity  and  conscienoe.    Jmu§  v. 
Harduty^  180. 

See  Constitutional  Law,  1,  2,  4,  5,  8;  Bquxtt,  9;  Judombnts,  9*  10^  I2| 
Landlobd  and  Tenant,  2;  Plbaduio  and  Pbaocicb,  4. 

INSANITY. 

1.   iNSANIfT  OF  THE  DEFENDANT  ICAT  BE  PbOVED  UNDEB  THB  ObNBBAL  IsBUI 

in  an  action  for  slander.     YeaUa  v.  Reed^  43. 
t,  Gsnbbal  Reputation  with  Respect  to  Defendant's  Sanitt  is  *ti^w**«> 
sible  in  evidence,  where  insanity  is  sought  to  be  proved.    Id, 

INSOLVKNCy. 
See  Sales,  10. 

INSTRUCTIONS. 
See  Insubanoe— Mabinb,  7;  JuoaiiBNTB,  17. 
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raSUBAKCE— FIBJS. 

L  LreimsK  has  Bioht  to  bb  Iniobmsd  of  byebt  Fact  erefttiiig  or  ii 
ing  the  luk.     Walden  r,  IxnMaMa  Ins.  Co.,  116. 

t.  Omibuon  to  Kotot  Iksubbb  of  Rbcbmt  Attbuft  to  Bubv  a  Bqiuh 
nro  next  to  thst  on  which  inranaoe  was  sought,  was  held  to  vitiate  the 
policy  ofataiiied.    Id. 

lb  Altxration  nr  PuBMiaBa  Ixsobxd. — Where,  in  an  action  npon  a  poli^ 
of  insaianoe  issaed  by  a  oompany  inoorp(»ated  under  an  act  whidi  pn»- 
▼ided  that  if  any  alteration  shall  be  made  in  any  boilding  by  the  pro- 
prietor thereof,  after  insaranoe  has  been  made  thereon  by  the  company, 
whereby  it  may  be  ezpoeed  to  greater  risk  from  fire,  the  insurance  shsll 
be  void  nnlen  an  additional  preminm  and  deposit  after  sach  alteratioB 
be  aettied  and  paid  to  the  oompany,  bat  no  alterations  or  r^iairs  not  in- 
iiinaiimi^  the  risk  shall  affect  the  insoiance,  the  jniy  were  instmcted, 
that  the  alteration  must  have  been  such  that  a  higher  rate  of  preminm 
woold  have  been  demanded  to  insore  the  building  in  its  altered  state  than 
before,  otherwise  the  alteration  woald  not  be  material,  it  was  held  that 
snoh  instmction  was  correct,  and  that  in  case  of  a  material  altecation  it 
was  not  neoeenry,  in  order  to  avoid  the  policy,  for  the  oompany  to  show 
that  the  loss  had  been  occasioned  by  the  alteration.  MerriamY.  Middh- 
mx  MmUud  Fwt  /sm.  Ob.,  252. 

INSX7BANCB— MABINE. 

I.  TBBmf ONT  BT  Onb  Subvbtob  of  thb  Dbolarationb  ahd  Opiniobs  of  Ab- 
OTHBB,  while  engaged  in  making  a  sorvey  of  a  veanl  in  a  foreign  port^ 
which  has  been  injured,  is  inadmissible  <m  the  part  of  the  insored  in  an 
action  against  the  insurers  of  the  vessel,  it  appearing  that  the  deposition 
of  such  other  surveyor  ii  in  the  possession  of  the  former.  Orrok  v. 
OommomoeaUh  ins.  Co.,  271. 

S»  Wbsbb  thb  Ibjubt  Suscahixd  bt  a  VBaaxL  insured  is  not  of  such  a  na- 
ture and  extent  as  to  warrant  an  abandonment,  it  ii  not  sudi  a  case  of 
necessity  as  will  warrant  a  sale  by  the  master.    Id, 

S.  Valuation  of  a  VxasxL  nr  a  Polict  of  Insubanob  im  conclusive  as  to  her 
value,  in  determining  whether  the  expenses  of  repairing  an  injury  sus- 
tained 1^  her  will  exceed  half  her  value  and  thus  constitute  a  t^i^nl^ml 
total  loss.    Id. 

4.  Whbeb  a  Pouotof  Ibsu&anob  Pbovidxs  that  the  insured  shall  not  have 
a  right  to  abandon  unless  the  loss  exceeds  half  the  amount  insured,  and 
the  valuation  in  the  policy  includes  the  premium,  the  loss  must  exceed 
one  half  the  whole  valuation,  including  the  premium,  to  authorise  an 
abandonment.    Id. 

ft.  Whbrb  it  is  Nbobsbabt  to  Baisb  Monxt  at  marine  interest  for  the  pur- 
pose of  repairing  a  vessel  insured,  the  rule  of  deducting  one  third  new 
for  old,  is  to  be  applied  to  such  interest^  in  determining  the  amount  for 
which  the  insurers  are  liable.    Id. 

ft.  Vbssbl'b  Pbofobtiok  of  Itxms  of  Gekbbal  Avbbaob  is  not  to  be  added 
to  the  partial  loss,  in  ordto  to  make  up  the  loss  of  fifty  per  cent.,  wliioh 
authorises  an  abandonment    Id. 

7.  An  iNSTBUonoN  to  thb  Jort  in  an  Action  upon  a  policy  of  insurance, 
the  question  being  whether  the  loss  was  partial  or  constructively  total. 
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thftfc  if  they  found  for  ii  total  lo«,  to  state  the  Item  of  damage  which  in 
their  oi^nion  exoeeded  one  half  the  sum  inanred,  is  not  ernmeooB  or  ir- 
regolar.  Id, 
&  BviDnroB  ur  suca  an  AonoN  npon  the  qnestion  whether  the  ooet  of  re- 
pairs wonld  exceed  half  the  valae  of  the  vessel,  that  she  would  have  been 
of  less  value  after  being  repaired  than  she  was  before  the  injuiy,  is  inad- 
missible.   Id. 

9.  Inbvrangs— What  is  a  Wabbantt. — Stipulation  in  a  policy  on  a  vessel 

that  the  insurers  are  not  to  be  ''liable  for  any  damage  to  or  from  her 
sheathing"  is  not  equivalent  to  a  representation  that  the  vessel  has 
sheathing;  but  even  if  it  were,  the  representation  is  immaterial,  if  it  i^ 
pears  that  sheathing  would  be  regarded  as  of  no  benefit  to  the  vesseL 
MarHn  v.  FMmg  In$.  Co,,  220. 

10.  Ikbubanoc  ok  Vbssxl  "at  and  fbom  Calais,  Maink,  on  Jolt  16,  to, 
at»  and  from  all  places  to  which  she  may  proceed  in  the  coasting  business 
for  six  months,"  attaches  on  the  day  named,  whether  the  vessel  was  then 
proseouting  her  voyage  or  not,  if  it  appears  that  the  intent  was  to  insure 
for  a  stated  time,  irrespective  of  the  place  where  the  vessel  happened  to 
be.    Id. 

11.  Waivju  or  PBiLmiNABT  Proovs  hat  bb  Pbbsitkbd  in  an  action  for  in- 
surance, if  the  insurers  alwajrs  declined  to  pay  on  some  other  ground, 
and  had  never  objected  on  account  of  any  defect  or  deficiency  in  the  pre- 
liminary proofs.    Id. 

12.  Pbbsumption  ov  Sxawobthinbsb  dubino  TBI  Entibb  Risx  arises  from 
proof  of  seaworthiness  at  ita  commencement.    Id. 

13.  Pbbvbntion  of  Vbssxl  by  a  Blookadino  Squadboh  from  entering  her 
port  of  destination,  and  requiring  her  to  return  to  her  port  of  departure, 
entitles  her  owners  to  recover  on  a  policy  by  which  she  was  insured 
sgainst  "the  arresta,  restrainta,  and  detainmento  of  kings,  princes,  peo- 
ple," eta     Vigert  v.  Ocean  Im.  Co.,  118. 

14.  A  Rbst&aint  Exists,  though  thbbb  bb  no  Sbizubb,  if  the  power  of  the 
Woftkading  squadron  is  applied  so  effectually  and  directly  as  to  break  up 
the.v<^yage.    Id. 

Ifi.  Inbdbangb  bob  Whom  rr  mat  Gonobbn,  was  effected  by  L.  and  made 
payable  to  himself.  He  was  then  the  owner  of  one  half  of  the  vessel  and 
had  indorsed  notes  given  for  the  purchase  money  by  his  co-owner.  His 
ohjoot  was  to  indemnify  himself  from  loss  for  this  indorsement.  After- 
wards his  co-owner  gave  L.  a  bill  of  sale.  Still  later  a  loss  occurred.  It 
was  held  that  L.  was  entitled  to  recover  the  whole  amount  of  the  loss. 
Martin  v.  JFUhing  Ins.  Co.,  220. 

!•.  Ibtbbbbt  at  thb  Timb  op  thb  Loss  is  all  that  is  required  to  entitle 

plaintiff  to  recover  on  a  policy  issued  and  payable  to  him  ''for  whom  it 

may  ooncem."    Id. 

See  Shippino,  8-10. 

INTEBKATIONAL  LAW. 

Thb  ADMiawiON  bt  Us  op  thb  Existbncb  op  a  Ctvtl  Wab  between  two 
foreign  powers,  entitles  both  to  the  sovereign  righto  of  war,  and  to  daim 
from  us  the  obligations  of  neutrality,  although  we  have  not  acknowledged 
the  independence  of  one  of  the  powers.     Walley  v.  Schooner  Liberty,  114. 

See  JoBiSDicTiON,  1. 
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JOINT-STOCK  ASSOCIATIONS. 
See  OoBFORA^noiTBy  10. 

JOINT  TENANTS. 
See  Co-TKKAHor;  Husband  A2n>  Wivs,  2. 

JUDGMENTS. 

I.  Whxrs  Couxt  has  JuBiSDicnoN  IS  Pkrsokam,  its  decree  will  be  preeamed 

Ttlid,  and  will  not  be  deemed  void  becaase  it  orden  »  sale  of  the  prop- 
erty M  in  proceedings  tn  rem.  Though  no  lien  existed,  »  decree  of  sale 
made  when  all  the  owders  are  before  the  ooort^  is  binding  on  them  and 
will  transfer  title  if  the  property  be  sold  in  pmanance  thereoL  Cam  ▼• 
WoaUey,5L 

%  JuDQMKNT  OF  A  CouBT  HAVTNO  JuBiSDiCTioN  of  a  caose  is  not  the  sab* 
Ject  of  ooUateral  attack,  although  enoneons,  bat  is  valid  and  effective 
until  reversed.    Bankier  v.  Higghuont  134. 

S.  JuDGMXNT  AOAnrar  Oks  or  ths  Obuoobs  ova  Sbvebal  Bokb  is  no  bar  to 
an  action  against  another,  unless  there  has  been  a  satisfaction  or  pay- 
ment.   Armairang  v.  PrewiU,  338. 

4  BioovsRT  lOB  Past  ov  as  ENTms  DnfAND  mecges  the  whole  and  ban 
any  farther  recovery  thereof.    Bmdemagle  t.  Cbdb,  448. 

S.  UHBATISnED  JUDQIOBNT  AGAIHaT  OXS  OV  TwO  JODIT  DkBTOBS  doCS  Hot  faST 

a  subsequent  action  against  the  other  where  the  latter  was,  at  the  time 
whtttk  the  fint  suit  waa  bron^t^  without  the  jorisdietioii  of  tiie  state. 
<HeoUT.LUUe,U7. 
0.  JuDoxxHT  IN  Favor  or  a  Corporation  Estabubhbi  its  Cobporatb  Sx> 
ismrci  as  against  the  partieB  to  the  suit;  and  if  the  defendant  be  anad- 
ministntor,  the  exirtence  of  the  oorpocmt&on  can  not»  in  the  abaenoe  of 
cdflusiop,  be  controverted  by  his  sureUss  in  an  action  open  the  8am» 
judgment.    Betmi  t.  Lodffe^  197. 

7.  Judgment  aoaotbt  a  Firm  will  not  bs  Vagatbd  because  it  waa  nnan- 

thoiiaed  by  one  of  the  firm,  unless  the  motion  to  vacate  was  made  by 
the  member  agunst  whom  the  judgment  waa  entered  without  his  aotfaor- 
ity.  The  judgment  is  good  against  the  partner  who  sssentetl  to  lt» 
though  it  may  be  inoperative  against  his  copartner.  Si.  Jokm  v.  Huhme^ 
003. 

8.  JimoMXNT  BT  DxFAbLT  AOAixsT  A  Shbrov  for  not  returning  an  exeontioa 

within  the  time  limited  by  the  court,  has  by  the  act  of  1794,  c  64^  aec.  1» 
the  same  effect,  operation,  and  validity  as  a  judgment  on  the  vevdiot  of  a 
jury.    Fowler  v.  Zee,  172. 

9l  Judomxnt  aoainst  Sheriff  for  not  Returnino  Exscdtion  will  not  be 
enjoined  merely  because  the  judgment  debtor  has  obtained  an  injunction 
to  stay  proceeding,  on  the  judgment  upon  which  such  execution  issued; 
and  where  the  sheriff  applies  for  an  injunction  against  the  judgment 
against  himself,  the  coort  may  inquire  into  the  grounds  on  whidi  the 
debtor  obtained  the  first  injunction.    Id. 

10.  Court  ofEquitt  will  NOT  Arrest  ExBOunoN  of  the  judgment  ageinst  the 
sheriff  unless  it  would  be  unjust  and  unconscientious  to  enforce  iL     /<£. 

II.  Misconduct  of  Sheriff  in  Falsely  Returning  service  of  a  writ  which 
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lie  never  aored,  is  not  of  Hself  safficient  ground  for  Mtling  aside  tbe 
judgment  founded  npon  such  false  return.  Id. 
IS.  PiBTT  SsiKiNO  TO  En JOiH  A  JuBGKKNT  OH  tlie  groond  that  he  osn  not 
sifely  pey  it^  shoold  file  a  bill  of  interpleader  against  the  person  who  ap- 
pears to  be  entitled,  and  pay  the  money  into  ooart  for  the  person  who 
shows  his  right  to  reoeive  it.    Id, 

15.  LiVT  or  A  FuBi  Facias  Followxd  bt  thb  Takiko  and  forfeitore  of  a 
lorthooming  bond  oonstitates  fcdl  satiaiaotion  of  the  judgment^  and 
therefore  a  second  exeoation  will  be  void.     WUherepoan  t.  Spring,  310. 

14  JuDOMSNT  MiBOBB  Debt  "Dve  TO  THB  PABTT  in  whose  favor  it  is  ren- 
dered; but  as  to  parties  whose  debts  it  is  taken  to  secure,  it  is  merely  a 
collateral  security  for  the  payment  thereof,  snd  does  not  impair  their 
rigjhts  to  prosecute  their  claims  either  at  law  or  in  equity.  ffarrU  v.  Al- 
eoek,  168. 

16.  JuDOMBRT  OoMTESSBD  IN  Fatob  OF  AN  AoBNT,  f OT  the  benefit  of  himself 
and  his  principal,  Is  not  void  because  the  record  does  not  disclose  the 
trust  upon  which  such  agent  holds  the  judgment;  and  parol  evidence  may 
be  introduced  to  prove  the  trost.    Id, 

It,  JUDOXBKT  or  A  JusnCB  KAT  BX  FiLKD  IK  THS  ClXEK's  OmOB  SO  SS  tO 

create  a  lien  upon  the  lands  of  the  judgment  debtor  at  any  time  after  it 
has  been  rendered,  bat  the  lien  can  not  be  enforced  until  execution 
against  the  goods  has  been  returned  unsatisfied.  Winelaind  v.  Goonee,  820. 

17*  A  JuDGmiiT  AOAIV8T  A  LuNATio  ou  proccss  scrvcd  upon  him  alone,  and 
not  on  his  guardian,  though  erroneoos,  Is  not  void.  AlUmm  v.  Taylor,  68. 

18.  Qbdbb  BBrmmro  to  VajOatb  Ibrioulab  Judoicbnt  will  be  reviewed  on 
appeal,  where  it  appears  from  the  record  that  such  order  was  made  by 
the  lower  court  on  the  ground  of  a  want  of  authority  to  vaoate  the  judg- 
ment, and  not  in  the  exercise  of  a  discretionary  power.  Winahw  v. 
Afidenoi^  651. 

18l  Judomxht  by  DxrAULT  aoainbt  thb  PBIN0Q9AL  axd  Smuenr  upon  a  bond 
given  fbr  the  appeamioeof  a  party  incoort  at  a  partlonlarday,  is  irrsgu* 
lar  If  rendered  prior  to  the  day  piesoribed  for  the  appearance  of  such 
person  in  the  bond.    Id, 

tt.  Ak  Ibbboulab  Jvdokiht  mat  bb  Vaoatbd  at  a  term  of  coort  subsequent 
to  that  at  which  it  was  rendered,  upon  motion  made  in  due  form  for 
that  purpose.    Id. 

21.  An  Ibbboulab  Judokbht  until  Sbt  asidx  is  Emonvx,  subslstfang,  snd 
valid  as  to  all  the  world.    Id. 

22.  Jin>0iaHT0rAC0UBT0rBX00RDI8Ck>N8IDXBEDT0HAVXBBXNBBNDXBBD 

on  the  first  day  of  the  tenn  by  relation,  irrespective  of  the  day  upon  which 
it  may,  in  fact,  have  been  rendered.    Farley  v,  Xeo,  680. 
88.  JuDOMXNT  BT  CoNrxssioN  IS  Valid  withoUt  previous  process,  and  Is  pre- 
sumed to  have  been  entered  on  the  first  day  of  the  term,  although  the 
writ  on  which  such  judgment  was  confessed  was  not  iasaed  until  after- 

2fL  Judgment  nxbd  not  bb  Pbovbd  to  Justdtt  a  Salx  undxb  Exbcution 
Issaed  upon  snch  judgment,  but  in  an  action  against  an  officer  it  is  suffi- 
cient for  him  to  show  that  in  making  the  sale  he  acted  under  the  author 
ity  of  the  writ,  in  obedience  to  the  mandate  of  the  court.    Id. 

SSi  JuDOMXNT  AOAINST  TWO  Dbfbndants  joiutiy  tried  upon  an  indictment 
in  a  criminal  proeecution,  which  imposes  a  fine  on  each,  but  Is  silent 
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Dpan  tlie  matter  of  oosti»  isa  wvcral  jadgmant  aguortoAdifor  theflatin 
costs,  and  eitlierparty  may  appeal  without  theother.    8iaU  t.  JcXtg^  69ft. 

8m  ArracHMKHT,  3;  Atiorvkt  akd  Cuxitt,  1,  2;  Ejictickbt;  Eouirr, 
9-11, 16;  Evnnorci,  1;  Exxootioits,  1,  6,  9,  14,  15;  Fbaud,  1;  Jukd- 
DienoN,  5;  Lahdlobo  aivd  Tkitast,  2;  Koncs  3,  9;  SuBamHiF,  8,  9^ 
13. 

JUBISDICnON. 

1.  PuBUO  Abmid  VBflBXL  OF  FoBXiON  Statx  at  peace  with  tiie  United 
States,  is  exempt  from  the  jarisdietion  of  our  local  tribanals  wfaHe  enjoy- 
mg  in  a  friendly  manner  the  hosfatality  of  oor  watara.  WaUeg  t. 
Schoomer  Liberty,  114. 

9.  PsTinoir  akd  AooomiT  von  Salb  of  Rkal  EsxAra  presented  to  a  sono- 
gste,  if  Boffioient  in  fonn,  confer  jarisdietion;  and,  in  a  coOatetal  pro> 
ceeding,  the  ooort  can  not  inqnire  whether  the  petitian  and  account 
were  false.    Atkhu  ▼.  Kinnan,  634. 

3.  Teb  Diwsbincs  bbtwexn  Error  akd  Wakt  ov  Jubisdictiok  is  this: 
for  the  former,  prooeedings  can  not  be  collatendly  avoided,  whUe  fior  the 
latter,  they  are  everywhere  void.    Id, 

4  Thx  Aoooukt  of  Debts  Required  to  bs  Gitsk  the  Surrogate,  ia  sofli- 
dent  to  vest  him  with  jurisdiction  to  order  a  sale,  if  any  one  of  the 
several  items  ci  debt  be  sufficiently  stated.    Id. 

6»  Dqtrict  Court  of  the  Unitsd  States  is  of  special  and  limited  Jorisdio- 
tion,  and  its  jndgment  will  be  deemed  void  unless  the  reoord  shows  tfaail 
it  had  jarisdietion.    Otue  v.  WooUey,  64. 

4  MARimiE  JuRiSDionoK  is,  by  the  constitation  and  laws  of  the  United 
States,  vested  in  its  district  conrts,  conooirently,  however,  with  the 
common  law  courts,  in  cases  wherein  the  common  law  remedy  is  ade- 
quate and  proper^    Id, 

7.  A  Civil  Maritime  Case  arises  on  the  sea,  or  from  some  act  or  contract 
pertaining  to  its  commerce  or  navigation.    Id, 

6.  A  Civil  Case  AsisiKa  where  the  Tide  Ebbs  akd  Flows,  though  within 
a  county,  is  a  case  of  maritime  or  admiralty  jurisdiction,  within  the 
meaning  of  our  national  constitution  and  laws.    Id, 

9.  To  Give  ak  Inferior  Court  Jubisdictiok  over  ak  AcnoK  of  Assumf- 

sit,  the  consideration  as  well  as  the  promise  must  be  all^^  to  be  within 
the  jurisdiction  of  the  court  An  omission  of  this  allegation  is  fatal 
even  after  verdict.  But  an  allegation  that  the  defendant  at^  etc.,  and 
within  the  jurisdiction  of  thii  court,  was  indebted  to  plaintiff  for  goods, 
wares,  and  merchandise  by  plaintiff  sold  and  delivered,  and  then  and 
there  promised,  etc,  sufficiently  shows  that  the  consideration  as  well  as 
the  promise  arose  within  the  jurisdiction  of  the  court  Cfrover  v.  OmUd, 
633. 

10.  Courts  of  New  Hampshire  have  Jurisdiotiok  to  Dissolve  Marriage 
for  the  adultery  of  the  husband  committed  in  another  state,  subaequent 
to  his  desertion  of  the  wife  and  while  she  was  an  actual  resident  of  Hew 
Hampshire,  the  marriage  having  been  contracted  there.  Freuy  v.  AVary, 
396. 

See  Admiraltt,  1,  2;  Charitable  Uses,  1,  4;  Equitt,  1-4,  14^  19;  Ezbou- 
TORS  AKD  Admikistrators,  7, 9, 10, 18;  JuxwMEKTS,  1, 2, 17;  Marbiaob 
akd  Divoroe,  6-8;  Probate  Court;  Process,  1,  2;  Slakdxr,  1. 
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JURY. 

]•  ItamaroTBATTSBPijLiirxiVF  OUGHT  TO  BaooYE&wiU  operate  M  a  findi^ 
thftt  there  hM  been  an  mwlgnment  of  the  bond  sued  upon,  where  the 
•plaintiff  snee  in  the  character  of  assignee.    Amuirong  y.  PrewiU,  338. 

JL  JUBY  NXED  NOT  QiVS  BAMX  WbIOHT  TO  THB  DlTFIBSirT  PAB3S0f  the  OOn- 

f esskm  of  a  prisoner,  and  may  eren  totally  disregard  that  part  of  the 
OQiifession  which  is  favorable  to  the  prisoner,  if  it  is  oontrsry  to  the  ex- 
perience of  mankind,  or  is  contradicted  by  other  eyidence  stronger  than 
itsell  Botoer  v.  SUUe,  325. 
Sb  Wbxbi,  at  ths  TaiAL  of  an  action  against  an  insurance  company,  it  ap- 
peared thatthe  sheriff,  who  had  retnmed  a  tialfwman  to  serve  on  the  Jnty, 
was  a  stookholder  in  such  company,  and  this  was  known  to  plaintiff*s 
ooonsel  soon  alter  the  trial  began,  bat  no  objection  was  made  nntil  some 
time  after,  this  was  held  to  amount  to  a  waiver  of  any  ezoeption  to  the 
eompetenoy  of  soeh  joror.    Orrok  v.  Com,  Ins.  Oo.^  271* 

JU8TI0BS'  COURTS. 
See  PiiiAOZKO  AXD  Praotioi^  9. 

LAND. 
See  DiBDS,  4. 

LANDLORD  AND  TENANT. 

L  TvAon  A]n>  Quasz  TnrAmn  can  not  Lboallt  Attobn  to  a  sfcnnger, 
take  shelter  under  an  adverse  claim,  nor  controvert  their  landlord's  title. 
CkeMi)en  v.  PUak^  7& 

IL  AiTBB  JUDOMBNT  OF  GouBT  AGAINST  THS  Landlobd's  Titub,  the  tenant 
may  pnrdiase  or  take  shelter  under  the  adverse  title,  but  he  probably 
can  not  do  so  while  an  injunction  against  such  judgment  is  in  force.    Id. 

3.  Wkibb  a  Tinant  at  Will  Commits  Waste,  it  is  a  determination  of  the 
will,  and  an  act  for  which  trespass  quart  cUxumim  /regit  will  lie  by  the 
reversioner.    DcmitU  v.  Pmd^  269. 

4i  Manubx  Mads  on  a  Fabm  in  the  ordinary  course  of  husbandry,  consist- 
ing of  the  collections  from  the  stable  and  barnyard,  or  of  composts 
formed  by  an  admixture  of  these  with  soil  or  other  substances,  is  by 
usage,  practice,  and  general  understanding,  so  attached  to  and  connected 
with  the  realty,-  and  in  the  absence  of  any  express  stipulation  on  the 
subject,  an  outgoing  tenant  at  will  of  the  farm  has  no  right  to  remove 
the  same  or  to  sell  it  to  be  removed.    Id, 

i»  Sals  thbbsov  bt  8C7oh  Tbnant  vests  no  title  in  the  vendee,  and  is  a  tort 
for  which  the  landlord  may  have  redress.    Id, 

iL  Thd  Ruls  D0B8  not  Applt  to  Maixitbb  made  in  a  livery  stable,  or  in  any 
manner  not  connected  with  agriculture  or  made  in  the  ordinary  course  of 
husbandry.    Id, 

7«  Tenant  at  Will  of  a  Fabm  is  Entitlxd  to  the  possession  of  the  manure 
made  thereon  in  the  ordinary  course  of  husbandry,  for  the  purpose  of 
using  it  on  the  farm;  but  if  he  sells  it,  the  right  of  possession  thereto 
vests  in  the  lessor  or  his  grantee,  and  they  may  maintain  trespass  di 
botUt  asporiatig  against  the  vendee  for  removing  it.    Id, 

ti  Tenant  fob  Yxabs,  ob  fbom  Ybab  to  Ybab,  who  Holds  otbb,  without 
any  new  stipalatioDs,  after  the  expiration  of  his  term,  impliedly  holds 
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ml^Mi  to  all  the  ooriiiaiiti  of  the  Imw  whioli  bas  oipired,  ao  te  « Ihif 
ava  applioabla  to  hia  new  aitoation.    De  Tomg  t.  Buektnum^  IML 

8aa  ScAXvn  or  FkAUM,  S;  SxATim  of  T^imrariow,  4  & 

LABCBNY. 
8aa  GuiCDrAL  Law,  8^  4. 

LATSRAL  SUPPOBT. 
8aa  BoumuBiiB,  6L 

lAW  OF  KA1I0H3. 
8aa  ImnirAXKnrAi.  Law. 

LEASES. 

SaaOOfBKAVTB,  1,4;  HngBAVD  ASV  Wo^  & 

LBOACIBS. 
See  Wills. 

LEX  JxmicnjL 

See  IfABBiAOB  Ain>  Divobo^  tt-S. 

LEX  FOBL 
Sea  OowucT  ov  Laws,  1-6w 

LIABILITY. 

See  Oommr  QAmnfl,  1, 4^  6^  7,  9, 10,  lS-17;  Biawrwa,  t,  4i 

Amxhalb. 

UENa 

See  Anouxr  AXD  CuMmtt  8;  GoMTBAon,  2;  JuDOMnm,  16| 
NonoB,  8^  9t  PAsmuHZP,  4;  PUADma  abb  FkAanai^  10| 
8-8;  ItevBBi  Vbbbob  axd  Vbndbi^  6. 

LUNATICS. 
Sea  Ibbabrt;  Jdbombbib,  17. 

HALiaOUS  lOSCHIEP. 
See  GBimx AL  Law,  8. 

HANUBE. 
Sea  Labdlobb  abb  Tsbabt^  4-7* 

MABinME  LAW. 
Sea  JuBODionoB,  8-8;  Smrrnra^ 

ICABXSr  OVERT. 
SeeSALB8,& 
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MABSIAGS  AND  DIVOBCB. 

!•  Asmmaov  Maob  bt  Wzvb  to  bbr  Husbakd  shat  Shi  had  Oomcir- 
TED  Aduiabbt,  is  not  oompeteiit,  onsopported  by  other  proof,  to  mis- 
tun  the  ehazge,  in  an  eetion  for  dlToroe  npon  thst  ground.  Miller  r. 
MUler,  417. 

S.  Posmrx  Pboov  that  OommnoK  ov  Oun/r  was  Mads  thbouoh  Fkab 
is  not  reqoixed  upon  the  part  of  the  wife,  in  order  to  negntive  the  effect 
of  aooh  oonfeaaion,  bat  it  may  be  inferred  from  her  hnaband'a  general 
treatment  of  her.    Id. 

8.  VmmME  OF  Ddtobob  Obtaiksd  bt  Wifb  againet  her  husband  npon 
the  groond  of  adultery  while  he  was  confined  in  the  state  prison  npon 
conviction  of  a  felony,  will  not  be  opened  for  the  pnriK)se  of  enabling 
the  defendant  to  set  up  a  condonation  of  the  adultery  as  a  defense.  Hcf- 
mhre  v.  Hofmin^  611. 

4.  Whbthbb  thb  Cohabttation  of  a  Wzfb  with  kxb  Hitsbakd  alter  his 
private  confession  to  iier  of  an  act  of  adultery,  but  which  she  has  no 
means  of  proving  so  as  to  justify  her  in  leaving  his  bed  and  board,  and 
to  protect  her  friends  who  might  receive  and  hftrbor  her  against  his  will, 
is  such  a  condonation  of  the  offense  as  will  bar  her  suit  for  a  divorce, 
upon  a  subsequent  discovery  of  the  means  of  establishing  bis  guilty  qpiart 
Id. 

&  AuMONT  Mbans,  nr  New  Hakpshibe,  the  Pbovisiov  or  allowance  made 
to  the  wife  upon  a  divorce.    Parmms  v.  Partons,  362. 

6.  Right  to  Divobge  u  Bboulatxd  bt  the  Law  of  Domicile  of  the  par- 

ties at  the  time  that  the  offense  sgainst  the  marital  relations  is  oonmiit- 
ted,  whether  or  not  the  marriage  was  contracted  elsewhere.    Dorny  v. 

7.  Poweb  to  Gbamt  a  Divoboe  fob  a  Past  Tbaksobession  is  not  taken 

away  from  the  tribunals  of  the  jurisdiction  in  which  the  offense  oc- 
curred, by  a  subsequent  change  of  domicile.    Id. 

8.  Divobcb  will  hot  be  Gbaeted  in  one  Jubibdiotiok  for  an  oibnse 

committed  while  the  parties  were  domiciled  in  another.    Id. 

See  JuBisDicnoK,  10. 

MARRTKD  WOMEN. 

1.  Sepabatb  Estate  of  Mabjwed  Woman,  in  the  hands  of  her  trustees,  is, 
in  equity*  answerable  for  debts  contracted  for  its  benefit.  If  property 
be  purchased  with  the  proceeds  of  wife's  separate  estate  and  thereby  be- 
comes her  separate  property,  a  debt  contracted  with  respect  thereto  is 
chargeable  on  her  separate  estate.    Dff€U  v.  N.  A.  Im.  Co.,  596. 

8.  AhSWEB  of  MAititT»n  WoMAN  IN  A  SuiT  ReSPECFINO  HEB  SePABATE  ES- 
TATE, in  which  she  ii  joined  with  her  husband  and  to  which  he  alone 
swears,  is  binding  upon  her  with  respect  to  the  admissions  therein  made. 
Id. 

t.  Wife  Ma^^i^t^  ik  the  State  of  New  Hamtshibe  mat  Lawfullt  Re- 
TUBN  to  and  reside  in  it,  upon  being  deserted  by  her  husband  in  anothet 
state»  where  they  had  their  domicile.    /Vary  v.  Frarp,  805. 
See  AiOKNOWLEDOMENTS,  2;  Pabtnebshif,  6. 

MASONIC  LODGE. 

See  OOBFOBATIONS,  %  9. 


88t  Imbkx. 

MASCER  AND  SERVANT. 
1.  IfAiTBft  n  vov  LuBiA  POB  WiLLTiTL  MooHixr  of  hb  MTVaaAb    fV^T. 

t.  To  Ghabos  «hb  MiflTBR  TOR  THX  AoT  OT  HI8  Skbtaht,  it  nmt  btt  ihovB 

that  tiie  reUtion  of  master  aod  aerrant  anbsisted  befcireen  IImbi  in  tka 

partieiilar  affidr.    Id, 
S.  Fob  Cabblbbb  Mistaju  or  a  Skbtakt,  either  of  omiwiinn  or  iwiroWnB, 

while  in  the  diachaige  of  hia  maater'a  boaineaa,  the  latter  is  answenUa. 

Id. 

4.  Wiu.n7L  AoT  ov  a  Sbbtajit  ia  deemed  to  be  a  departure  from  the  maifw^e 

bosineaa.    Id, 

I.  In  AN  AcnON  OM  TBB  GaSB  AOAINST  a  MAffTBR  AND  SkBTANT  JomLT,  BS 

recoTMcy  can  be  had  againat  the  fonner,  if  the  injory  reBolted  from  the 
wiUfnl  malidoos  act  of  the  Utter.    Id, 
C  Onb  18  NOT  Dbbmbd  A  Glbbk,  where  he  only  deUrera  the  goods  Buaafaa- 
tnred  by  hie  employer  and  keepa  momoraiidBof  aneh  ddtvcKy.    SidUm  ▼. 
Maiher,  521. 

MSASURB  OF  DAMAGES. 

See  AoBNOT,  2;  Ejlbuutmmw^  ft. 

MBBOER. 
See  JuDOMBNTS,  4, 14. 

MILLS  AND  MILL-DAMS. 

See  WATBBO0UB8B8,  8-11. 

MISRBPRBSENTATIONS. 
See  GoMMON  Gabbibr8»  4;  Fbaui^  %  S. 

MISTAKE. 

1.  MoNBT  Paid  undbb  a  Mzstakb  or  Law,  orTolnntazily  paid  with  b  ksovi- 
edge,  or  meana  of  knowledge,  of  the  faeta,  can  not  be  reeorewd  back. 
Noficn  y.  Marden^  132. 

5.  Mistake  or  Fobbion  Law  ia  regarded  aa  a  miatake  of  &ct.    Id, 

8.  Whbrb  Partibs  Contract  under  a  Mutual  Mistake  of  the  faeta  sop 
poaed  to  exist,  there  being  no  fraud  and  no  beneficial  interest  obtained, 
the  party  who  pays  the  money  may  recover  it  back;  bat  if  any  benefit 
baa  been  derived  by  auoh  a  party,  no  recovery  can  be  had.    Id, 

4.  Mistakb  in  a  Deed  ob  Written  Gontbaot  wiU  not  be  relieved  agaiait 
nnleea  ezpreaa  proof  be  adduced  aa  to  the  intention  of  the  partiea.   Jfoorf 

T.  Fidb,  aoi. 

See  AflsuiiPSiT,  1;  Mastbb  and  Sbbtant,  8. 

MORTGAGBS. 

A  Mobtoaoeb  who  has  been  Guiltt  or  a  Fbaudulbnv  Gopobauoii; 
which  deprives  him  in  equity  of  the  right  to  enforce  hia  lien  against  the 
premises  mortgaged  in  the  hands  of  a  porchaser  from  tiie  mortgagor,  caa 
not,  by  a  Bubeequeat  assignment  of  the  mortgage,  give  to  the  assignse  s 
right  to  enforce  each  lien.     L*Amoureux  v.  Vandenbur^h^  635. 

See  Attobkbt  and  Gubnt,  3;  EQumr,  5,  6;  EsTomL  1;  Tbbdbb.  L 
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XURHTIPAL  CORPOaimaMB. 
See  SzATUTi  or  Liiiztations,  8. 

MURDER. 
See  CstnasiAL  Law,  ft, 

NAVIGABLE  RIVEB3. 
See  WAflnEBeouBan,  1-S. 

NE  EXEAT. 

Nb  Boat  will  bb  Dobbabovd,  as  of  ooane,  npon  the  defendant  giving 
■eonri^  to  answer  the  oomplainant's  bill,  and  to  render  himaelf  amenablo 
to  the  prooees  of  the  court  pending  the  litigation,  and  to  rach  pnxsees 
M  may  be  ieeaed  to  oompel  a  performance  of  the  final  decree.  McNamara 
T.  Differ,  627. 

See  BxcouTORS  AND  Adminibtbatobs,  8. 

NEGLIGENCE. 
See  Ca8b;  Oommoh  Gabbibbs,  1,  8,  15;  Eqxrnr,  5;  Fbbooioitb  AndcalbI 

SuiFFXEiO,  2. 

NEGOTIABLE  INSTRUMENTS. 

1.  Pabol  Dsclabation  by  tbb  Holdeb  of  a  promiasory  note  to  a  eorety,  aftev 

the  note  has  beoome  due,  that  he  will  exonerate  him  and  look  to  ther 
principal,  is  a  good  defense  in  an  action  by  the  holder  against  the  sure^. 
Harrit  ▼.  Brooks,  264. 

2.  Whbbx  thb  Rblation  of  thb  Makxrs  is  not  apparent  on  the  face  of  m. 

note,  parol  eyidenoe  is  admissible  to  prove  that  the  defendant  signed  as 
surety,  and  that  this  was  known  to  the  holder  at  the  time  he  deolared 
that  he  would  look  to  the  principal  for  payment.    Id, 

t,  NoTB  Tbansvxbablb  bt  Dblivsrt,  if  not  Ovebdub  ob  Afpabxntlt  Dia- 
bonobbd,  may,  in  the  ordinary  coarse  of  business,  in  good  faith,  and  for 
valuable  consideration,  be  transferred  so  as  to  vest  valid  title  in  the 
tnmsferee,  although  stolen  from  the  true  owner,  or  deposited  with  the 
transferor  for  some  special  purpose,  and  without  authority  to  transfer  it. 
WhteUr  V.  OuOd,  231. 

4.  Patmxnt  of  a  Notb  at  Matctbitt  to  the  Appabxnt  Holdeb  is  Vauiv 
he  having  the  legal  title,  and  the  payor  having  no  notice  of  any  defect* 
in  such  title;  but  the  person  to  whom  payment  is  so  made  must  hav» 
actual  possession  of  the  note,  ready  to  be  delivered,  and  nmst  surrender 
it,  otherwise  the  payment  will  not  be  valid  unless  to  the  true  owner.  Id. 

ft.  AonoH  UPON  A  Note  Payable  "to  the  cashier  of  the  Conimeroial  bank,"^ 
may  be  maintained  by  the  bank  as  promisee,  it  appearing  that  the  cob- 
■ideration  proceeded  from  the  bank.  PreMetU  etc  Com.  Bank  v.  Frtneh^ 
280. 

6.  Pbomosoby  Note  Signed  by  Onb  fob  HmaELF  and  Ajtotbeb,  may  be  de^ 

dared  on  as  the  note  of  both,  provided  authority  to  ezeoote  the  note  is 
shown.    OkoU  v.  LMe,  357. 

7.  Ibdouxb  Residino  in  thb  Plaob  whxbb  tub  Noira  is  Disbobobbd,  la 

entitled  to  personal  notice  of  the  dishonor,  or  in  ease  he  is  temfonunly 
Ax.  Dbg.  Vol.  XXXn— ^ 
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•btnt^  to  lkftT«  Hm  notloe  Isfl  at  hit  dwdfing-lMMMe  or  plaoe  of 
WUeom  T.  MeNwU,  tOL 

8.   USAaS  OV  THB  NOTABOB  TO  NOTITT  BaSlDMIT  IXDOBSEBS  fliroil^  tin 

pQ0l-«Ao6,  om  not  deprive  eadi  indoner  of  hit  ri^t  to  panoDei  notlM. 
/d. 
••  Illbqautt  of  Cohsidxbatioh,  Notb  whxv  Void  voB.~WIiece  aay  v^ 
ci  tlie  ooniidermtioik  of  a  noto  oonBigtB  of  an  agreement  to  diaoootinne  a 
criminal  proeeention,  each  noto  ia  void.    Shaw  ▼.  Spoaner,  348L 

10.  DmAWKSs  AND  Indobsbrs  of  Bill  Patablb  at  Sight  arr  ^>»^,»*ff* 
from  liability  by  nnreaaonaUe  delay  in  preeenting  it  for  aooeptanoe  or 
payment.    Allen  t.  A^ifciam,  556. 

11.  AooEPTAHOB  OF  BiLL  OF  BxoHANOS  by  the  drawee,  ia  pceenmpliTe  evl- 
denoe  tiiat  tlie  Uttaa-hae  effiaete  of  the  drawer  in  hit  handa.  Kemi/aM  ▼. 
OaJUva,  141. 

15.  WsiTTKr  Oedxb,  Datsd  and  Signed,  directing  one  pemn  to  pay  to 
another  a  gpecified  earn,  and  to  charge  the  same  to  aocoont  of 
diaifper,  is  a  hill  of  exdiange,  altiioagh  it  ie  neither  made  payable  to 
order  or  bearer,  nor  oontaini  the  worda  valne  reoeiyed,  nor  ia  made  pay- 
able on  a  day  certain,  nor  at  any  particolar  place.    IdL 

M.  AoGKPTOB  OF  A  BiLL  OF  EbcoHANGS  in  Order  to  recover  from  tlw  draw 
the  amoont  thereof  after  payment,  moat  overcome  the  preanmption,  aria- 
ing  from  the  acoeptaDce,  that  he  haa  effeota  of  the  drawer  in  hie  handa. 
Id. 

14.  DftAFT  BxGBSDiNO  THB  AMOUNT  Dux,  and  not  oorreeponding  to  any  turn 
which  will  become  dne,  need  not  be  accepted  by  the  drawee,  and  if  not 
accepted,  constttatee  no  baals  for  an  action  against  him  by  the  payee. 
Qibwn  V.  Cooibe,  194. 

16.  Chnoks  abb  Goyxbnxd,  in  several  partionlara,  by  the  roles  applicable  to 
inland  bills  of  exchange  payable  on  demand,  or  at  a  specified  time  after 
sight    SmUh  V.  Janu,  627. 

16.  Indobsbb  of  a  Chick  is  not  liable  unless  dne  diligence  haa  been  need  In 
preeenting  it  and  giving  notice  of  the  presentment  and  dishonor.        /«L 

17.  PmsBNTMSNT  OF  A  Okbok  FOR  Paymxnt  shoold  be  made  on  the  day  it 
ia  received,  or  on  the  next  day,  if  the  parties  reside  in  the  same  place; 
when  payment  is  to  be  made  at  a  different  place  from  that  where  the 
check  ia  negotiated,  it  should  be  forwarded  by  mail  on  the  same  or  the 
next  sncceeding  day,  for  presentment.    Id. 

18.  In  Prhxntinq  a  Chsox  no  greater  diligence  isreqnired  than  in  present- 
ing  bills  of  exchange  for  payment.    Id. 

1ft.  Lachb  in  Prbssnting  a  Chkck  will  not  bb  Prbsuiikd,  in  an  action 
by  a  seoond  indorsee;  if  there  was  n^;ligence  on  the  part  of  any  prior 
holder  the  defendant  most  prove  it,  if  he  wishes  to  exonerato  himself 
thereby.    Id. 

Ml  Spacb  of  Timb  in  which  a  Ghbox  mat  bb  Kbpt  in  CnunrLATiON  before 
presentment,  without  discharging  the  parties,  is  not  settled.  Several 
oaaes  on  this  subject  are  here  adverted  to.  Certainly  the  fact  that  the 
check  was  in  drouktion  four  or  five  days  before  it  was  sent  to  be  pre 
sented  will  not  release  the  indorsees.    Id. 

%\.  Gbbtificatx  of  Notabt  that  he  "deposited  in  the  poat-offioo  notices  d 
the  foregoing  protest,  for  Horace  Janes,  New  Tork,**  ia  proof  that  tiie 
Doiioe  was  directed  to  Horace  Janes.    Id. 
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PosnuxBD  GmoK  d  Patabub  oh  t^b  Dat  n  Biabs  lUn,  withoat 
giBoe.    iSSofter  ▼•  Bwrt^  090. 

8m  Aobh€T,  1-4;  AaaiamiBiiTS  ov  Gobtracxb,  1,  4;  GBDfiHAL  Law»  8; 

HOUDATB,  2;  SUBBTTBHIF,  7;  TbITSIB  ABD  TEDBIBBfl^  6. 

NSUTRAUTT. 
See  iBTBRNATioir  al  Law. 

NEW  TRIAL. 

1.  AppuoiAnoB  BOB  A  Nbw  Trial  is  Addbosbd  to  thb  Lboal  Dib- 
CBxnox  of  the  court,  and  will  not  be  granted,  thoogh  the  evidence 
might  have  jnatified  a  different  result,  if  the  ooort  ia  aatiafied  that  sab- 
atantial  Jnatice  haa  been  done  between  the  partiee.    8mUh  t.  ShuUst^  83. 

S.  Kbwlt  Disoovbbbd  Etidbncb  is  hot  a  Gbovhd  bob  a  Nbw  Tbial 
where  it  ia  not  oondosiTe  in  its  character,  or  ia  merely  comnUtiTe.    Id, 

See  Cbimikal  Law,  7. 

NOTABIBS. 
See  Nbqotiablb  {nskbumbbtb,  8^  21. 

NOTICE. 

1.  AoruAL  FMnmon  or  Pabtt  is  Suvtioibht  Irtdcatiqb  of  his  rights  t^ 
pat  a  porohaaer  npon  inqnixy  as  to  the  nature  of  snch  possessioB,  and 
where  he  neglects  to  make  it,  equity  charges  him  with  the  oonsequenoea 
of  a  knowledge  of  the  title.    Hardy  ▼.  Summers,  187. 

8.  KonoB  or  ITetlb  Impabtbd  bt  Possbssioh  is  restricted  by  the  registration 
by  the  tenant  of  an  evidence  of  title  that  would  Justify  his  posBiBslon, 
Woods  V.  Fcurmert,  TI2. 

8.  PuBOHASBB  VHDBB  A  JuDOMBNT  WILL  HOT  BB  Pbbsumbd  TO  have  exam- 
ined the  register's  office  for  the  debtor's  will,  and  can  not  contend  that  as 
the  terms  of  the  will  Justified  the  tenant's  possession,  tiiat  pnfffuptjffn 
was  evidence  of  no  further  title.    Id, 

4.  No  Ohb  will  bb  Pbbsumed  to  havb  had  Khowlbdob  or  thb  RsgnnBA- 
TIOH  of  an  instrument,  which  could  not  prejudice  him,  as  his  daima  are 
paramount  thereta    Id. 

8.  Bboisibatioh  bt  ah  Bzbcutob  or  a  Will  in  which  Hb  is  a  Dbvisbb  will 
not  operate  to  restrict  the  notice  of  title  conveyed  by  his  possession  of 
the  land  devised,  and  to  which  he  has  claims  paramount  to  those  of  the 
devisor.    Id, 

8.  Whbbb  ah  Obioih  or  Possbssioh  is  Showh  dubiho  ah  Ahgbstob's  Litb- 
TZMB,  no  presumption  of  seisin  by  descent  can  be  made,  in  order  to  ex- 
plain the  poeseBslon.    Id. 

7.  AoTUAL  NonoB  or  Titlb  oah  bb  Givbh  by  him  only  in  whom  the  title  is 

vested.    Id. 

8.  Actual  NoncB  to  thb  Mastbb  or  a  Boat  of  the  existence  of  a  lies 

against  it,  operates  aa  constructive  notice  to  its  owners.    Gate  v.  Wool- 
<By>  84. 

9.  Ir  Cbbditobs  Who  Libbl  a  Boat  havb  ho  Koticb  of  a  pre-existing  lien. 


8BS  Ln>£z. 


wmr  ja<^annc  Dooonies  suuui^iiVBii  ttt  ijwnirn^iim 
and  aoqvint  titlo  free  of  each  lien  though  he  had  letiudiiDtioe  of  it   Id, 

8m  QMMOir  OooBXB,  a-6,  9,  10;  BLsonoifs,  2;  'KtwcanovB,  3^^  14,  15; 

KbgOTCABES  JjtSTKUMXtFTSi  PAXTHKBSRIP,  S^  RaI«IW|  9,  13;  TBDan  AHD 

KCI&AJIGB. 

1.  Thb  Biobt  which  Puviixb  Bmmubui  bath  to  Abate  ▲  Pubuo  KunjuicB 
mint  be  oonfinftd  to  the  removal  or  deetractian  of  that  iriiich  is  neoee- 
nrily  a  noiBaiioe  or  the  caoae  of  ooe  im  its  present  location.  Graff  w, 
Afre$,  107. 

S.  A  Hou8B»  KOT  OF  IiSBLV  ▲  NuiSANGB,  can  not  be  lawful^  destniysd  hf 
private  persons,  because  the  use  to  which  it  is  pat  is  a  paUio  aaisaDM^ 
as  where  persons  assemble  therein  for  immoral  and  unlawful  nets*    /d. 

ti  A  DisTiKonoii  RzzsTS  bbtwxbn  ▲  Phtszoai.  NuiSAirai;  and  one  wfaiah 
consists  of  immoral  and  unlawful  oondnot  carried  on  in  apartioolar  hooss; 
the  fonner  may  be  abated  by  force,  while  the  latter  can  not.    M. 

See  Injunctiok,  3. 

OFFICES  AND  OFFICEBS. 
8sa  AnacHHiiiT,  1»  4,  5;  Ibnovnoan,  3-5;  StnonsBip,  14»  15;  TMxm» 

AND  TrOSTEBS,  5. 

ORPHANS'  COURTS. 
See  Pbobatk  CooBX. 

PARENT  AKD  CHILD. 

Who  has  Asbumed  the  Care  and  BMiaATiov  ov  ram  Iumri- 

MATE  Child  or  his  Daoobter,  the  custody  of  the  child  having  been 

abandoned  both  by  the  mother  and  father,  wiU  stand  in  lafewttpa  to  ths 

chiM  ta  Ices  porwrfM^  and  may  maintain  an  action  for  its  aMnetioa.    Mo- 

fte  ▼.  Oamhart,  762. 

PAROL  EVIDEKCE. 

See  BVIDENGB,  ^  12;  PaooBH»  4. 
PARTIES. 

Sao  P&EADDIO  AND  P&AOTICE,  6,  7»  10;  F 


PARTinQN. 
8sa  09-mu]rar»  4|  Bbars  ov  Dbokaskd  Pbbmhi»  4;  lEiiAWir»  f|  Pimk 

RATE  COUBT,  3,  4. 

PARTNEEfimP. 

1.  All  Propsbtt  and  RBBFONSZBnjTiEsor  a  PjBrNflMBiv  hythsdisatfc<f  a 
partner,  devolve  on  the  surviving  partner,  and  in  m  salt  in  nlalioB 
thereto,  the  personal  representative  of  the  deoeased  partasr  need  not  be 
made  a  party.    Jomek  t.  Bardestjft  130w 

&  One  Partner  is  not  Boctnd  bt  a  Contract  entered  into  by  Usoopart- 
ner,  after  giving  actual  notico  to  the  party  proposing  to  make  it  that  he 
will  not  be  bound  thereby,  although  the  firnits  of  the  osntnot  have  been 
enjoyed  by  the  partnership,  of  which  he  is  a  member.  ifoarDe  t.  Com- 
ner,  148. 
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3l  Szpbjhb  Fioiciu  fbom  Dm  Pabsnib  to  Ahothbe  in  lei^eet  to  oontrib- 
nting  to  the  oommon  stock  or  making  advances  tiiiereto,  nagr  be  eoloroed 
inan  aetion  at  lav;  but  an  implied  promiBe  can  not.  Towa$end  ▼.  Om- 
weib  614. 

A,  Las  ON  PARTJfXBSBIP   PROPERTY  FOB  THX  PiLTHBBTT  OF  PaBXVSBSHIF 

LuBiLTms  ariaes  at  its  acquisition,  both  between  the  partnen  and  in 

&vor  of  their  creditors.    Sumner  v.  Hampaan,  722. 
t.  Lajxjss  mat  BR  Held  in  Pabtnrbship.    Id. 
A  Dowbb  will  not  BR  Allowrd  Widow  of  Drorasrd  Pabtnxb  in  lands 

aoquized  as  partnership  property  and  required  to  pay  the  partnenhip 

UabBhies.    Id. 

See  JvwiMMKn,  7. 

PABT  PBKFOSMANOIL 

PATSNTS. 
See  OovRKAvn,  d. 

PAYMENT. 
1-3;  Kbootiablr  Irwimo— fiR,  4. 

PBBFOBMAKOB. 

See  Bondr,  3. 

PLBADING  AND  P&ACTIOB. 

1.  AimiDioorT  of  Ck>uPLAiNT,  What  Pbofer.— Where  a  declaration  con- 
tained a  coont  for  work  and  labor  done  and  materials  found,  and  the 
specifications  of  the  plaintiff  claimed  the  price  of  a  carriage  sold  and 
dsliTiBsed»  an  amendment  thereto  by  filing  >  ooont  upon  an.  acrswiwiit  ky 
the  defendant  to  take  and  pay  for  a  carriage  to  be  built  to  his  order,  is 
for  the  same  substantive  cause  of  action  and  is  properly  allowed.  Mixer 
T.  Hcwarik,  256. 

%  Question  of  Vabianor  bbtwrrn  Allrqations  and  Proofs  in  a  cause  can 
not.  since  the  act  of  1832,  o.  302,  sec.  5,  be  considered  in  the  court  of 
appeals  unless  exceptions  to  the  admissibility  of  the  eyidenoe  or  the  snf- 
fidency  of  the  arerments  of  the  bill  were  filed  in  the  court  below.  Jcmu 
V.  Hardea^t  180. 

%.  DiGLABATioNS  OF  A  Pabtt,  whioh  abx  Disgbrditrd  by  his  own  answer, 
are  not  entitled  to  any  weight  in  the  detsrminationof  a  case.    Id. 

4.  Alumations  of  Answrk,  on  Motion  to  Dissolve  Injunchon,  can  be 
rsgsrded  only  so  far  as  they  are  reepoosive  to  tlie  bill.  Hardy  v.  ^tif»- 
mers,  167. 

A.  Suit  Institutrd  by  Process  that  does  not  Bun  in  the  Name  of  the 
State  may  be  dismissed  upon  motion  of  the  defendant,  though  prior  to 
themotion  ha  has  i^peared  in  the  action  fer  other  pnrpQses;  and  tbou|^ 
tin  stetote  authorizes  like  suits  to  be  instituted  "eitiiflr  by  mdnntary 
appowanceand  agrsement  of  the  parties  or  by  proeesa    laUU  v.  LUUe, 

317. 
A  Pabtt  can  not  Oomplain  of  Ebbob  unless  it  is  to  his  pcejudies,  aad  if  a 
defendant  fails  to  give  any  eyidence  in  support  of  his  pka  of  pajvient. 
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ho  can  not  oompUin  that  there  has  heen  no  finding  on  the  plaa.    At 

tiromg  t.  FrewiU,  338. 
7.  Suit  ufox  a  Pbomibb  to  Pat  to  Csrtain  Tbuskeis  or  their  aoooeatoi* 

the  amount  of  certain  calls  which  may  be  made  npon  itook-flabacriheva 

must  be  brought  in  the  name  of  the  trustees  to  whom  the  pramiae  waa 

made,  although  their  term  of  office  has  expired.     Tcwntaid  t.  Cfoevoef^ 

514. 
&  BsFUGAiTOX  IS  Bad  if  it  neither  traveraea  the  plea  nor  states  matters  in 

aToidanoe.    Bank  qfChiUieathe  ▼.  Swayne,  Iffl. 
9.  Akendmxnts  to  Pboobsdinos  in  JnsnoKs'  Coubxs  should  be  allowed 

with  great  liberality.    JohntUm  v.  Fudtr,  738. 
iOl  Pabtiks  to  a  Bill  to  Eniorcb  a  Libn  should  include  all  the  owners 

of  the  subject  of  the  lien;  but  the  non-joinder  of  one  of  the  ownna 

oeases  to  be  objectionable  if  the  lien  is  released  and  no  deorae  is  made 

affecting  his  interest.    Obwe  ▼.  WooHey^  54. 

See  AonoNS,  1,  %  4,  5;  Assumpsit;  ATTAOHMBins,  1;  Cass;  Cbuoval  Law^ 
1;  EMnrxHT  Domain,  1,  6;  Equttt,  7,  13,  17,  19;  Esiatss  of  Dioiasid 
Pbbsons,  3;  Invanct,  2;  Insanttt,  1;  Judomsntb;  Jubisdiotioh,  9; 
Jubt;  Marbt»i>  Women,  2;  Master  and  Ssbtant,  5;  Ns  Exbat;  Ns- 
OOTIABLK  Inbtbumxntb,  5,  6;  Kbw  Trial;  Pabtnbbseip,  1,  3;  Slan- 
DBB,  1-3^  5;  SPBcmo  Pebvobmancb,  1,  2;  Statute  of  Fbaudb,  2; 
Tbndbb,  2;  Tbispass;  Vbndob  and  Vbndbb,  1;  Wrnbssis. 

POSSESSION. 

Baa  Oo-tbbanot,  4;  Oovxnants.  3, 4;  Ejbotmbht;  Nonoi^  1-3^  6; 

Saue8,2,3. 

PRESCRIPTION, 
iat  BouniABBBy  %  7;  Basimbiitb  and  Sbbvitudbs,  6^  9;  WasbbooubsBv  H 

PRESUMPTIONS. 
8a  »^MM»*pwi  AND  Sbbvitudbs,  7;  Evnmraii  7»  ii 

PRINCIPAL  AND  AGENT. 
See  AoBNOT. 

PRINCIPAL  AND  SURBT7. 

See  SUBBTTSHIP. 

PBIVILBQE  OF  WITNESSES. 
See  Constitutional  Law,  d. 

PROBATE  COURT. 

1.  Obabt  of  Lbttbbs  of  Administration  by  a  Judge  of  probats^  who  has  a 
valid  daim  against  the  estate,  is  void  for  want  of  JurisdietJop,  although 
he  has  determined  not  to  enforce  such  cUim.    Slgoumeif  v.  Sibkift  218. 

S.  AraoNlSTBATiON  Gbantbd  by  a  judge  of  probate  on  an  estate  oyer  which 
he  has  no  jurisdiction,  is  not  rendered  valid  by  failing  to  take  exception 
to  his  Jurisdiction.    Id. 
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8L  Aqthoiutt  Gonfbrrxd  vr  Statotb  upon  the  probate  oonrt  to  make  parti- 
tioD  of  the  real  estate  of  a  deoedent  whose  estate  is  in  ooarse  of  settle- 
ment, is  merely  incidental  to  the  general  probate  jnrisdiction  over  the 
estate,  and  if  the  grant  of  administration  is  void  for  want  of  jnrisdiction 
an  order  of  partition  is  likewise  void.    Id. 

4.  GouBT  or  Probats  haying  no  Juiusdiction  over  an  estate,  bat  in  which 
a  special  administrator  has  been  appointed  by  a  decree  appealed  from, 
and  who  acts  by  force  of  the  statnte  daring  the  appeal,  is  not  the  ooart 
of  probate  in  which  "  the  estate  is  settled,  or  in  the  conrse  of  settlement^** 
within  the  meaning  of  the  statate.     Id. 

A.  JuBiBDzcnoK  or  a  Pbobatk  Court  of  Kentucky  is  Pbbsumxd,  prima 
fade,  from  its  assumption  and  exercise.    FleUher  v.  Samden^  96. 

See  Estates  of  Deceased  Persons,  3,  4. 

PROCESS. 

L  Whbbxyxb  a  Court  of  Iivfbriob  and  Ldcitbd  Jurisdiotxon  iisaes  prooesi 
in  ezoess  of  its  authority,  its  jndge,  together  with  the  party  at  whose  in* 
itsooe  he  has  aoted»  is  a  trespasser  with  respect  to  all  acts  done  in  execu- 
tion thereof.    Barkeloo  v.  BandaU,  46. 

ti  An  Inferior  Court  Enabled  by  Statute  to  Issue  Certain  Process 
alter  perl onnance  of  prerequisites  established  by  the  statute,  acts  in  ex- 
oess  of  Jurisdiction  if  it  issues  the  process  without  those  prerequisites 
having  been  performed.  Thus  where  a  statute  enables  a  Justice  of  tha 
peace  to  issue  a  writ  of  domestio  attachment  upon  the  filing  of  a  pre- 
scribed bond  by  the  party  applying  for  the  writ>  the  Justice  acts  in  ex- 
eesB  d  Jurisdiction  if  he  issues  the  writ  without  the  bond  haying  been 
famished,  and  is  liable  as  a  trespasser  for  the  acts  done  under  the  writ. 
Id. 

9.  An  Ofixobr's  Return  of  a  Lbyy  upon  land,  which  does  not  show  by 
whom  the  appraisers  were  appointed,  is  void,  and  no  title  passes  by  a  sals 
in  pursuance  of  such  levy.    Banister  t.  Higgmmm^  134. 

4.  Parol  Evidence  is  not  Admissible  to  show  that  such  appraisers  were  ap- 
pointed as  required  by  law.    Id. 

0b  Amendment  of  such  Return  by  showing  by  whom  the  appralsen  wens 
appointed  will  not  be  permitted  if  the  rights  of  third  persons  will  be  af- 
fected thereby.    Id. 

fti  Where  the  Return  of  an  Officer  of  a  levy  upon  and  sale  of  land  is  de- 
f ectivoy  no  presumption  arises  from  the  lapse  of  sixteen  years  that  the 
statutory  requirements  were  complied  with.    Id. 

7.  A  Sheriff  will  not  be  Heard  to  Contradict  his  own  Return  npoo 
sii  execution,  though  the  suit  in  which  he  is  offered  for  that  puipose,  Is 
beiween  third  parties.    Dee  v.  Snyder,  811. 

See  Pleadino  and  Practioe,  6. 

PROMISSORT  NOTES. 
See  Kbootiable  Inetrumrnti. 

PURCHASBR& 
SeeNoTiCR. 


aM  Indsx. 

4KJI8T  BNJOTMBMT. 

RATIFIOATIOK. 
See  OoBPO&iLTiONS,  5;  Invaxot,  1. 

REAL  ESTATE. 
WmOmruatw  Laws,  2;  Bbtatbb or  Dbobaod 


BECOBDINO. 
8m  Dhh^  64);  EviDBifCB,  14;  Nonoi^  ML 

REDEMPTION. 
8m  Bzjbootioh8»  8l 

EBGI3TRATI0K. 
8m  Notion  5i-& 

REUaiOUS  S0CIEIIB8. 
aM^ikiMTiWJi  U«B>  a-4;  C(»ffMu«oni»4»i^lI-l& 


BEPUGATIOK. 
8m  Puuonio  AHD  PBAonoii  8b 

REFUTATION. 
8m  Inbavxtt,  2L 

RES  ADJUDICATA. 

Sm  JUDOMENTB. 

RESCISSION  OF  OONTRACIS. 

Ciisnr  lur  Rmoisd  Bhtiu  Gomtbaot  alter  pMtial  CTaoatiqa  tliwrf, 
wlura  fhtt  otbflr  pMTtj  TCfoHB  tocompUtoiti  if  ikmlMmma^hb^patlM 
tha  nme  aitiifttion  m  before.    Luey  ▼.  Bwndy^  850. 


RETURN. 
6m  ARACHiaDfT,  4;  Judombtts,  8, 0,11;  PftoonB,  8»<-7;  Taxashmi,  11. 

SALES. 

I.  AosuKXHT  so  MANTnrACTUBB  Abticlx,  not  ▲  Sau,  wHMpr  OiAi  mm  ov 
Fbavds.— Where  the  delondant  went  to  the  planllffa  shop,  who  had  on 
hand  a  carriage  partly  completed,  and  it  was  agreed  between  them  that 
the  latter  was  to  finish  a  Mtxiage  for  the  defendant  in  a  fortnight,  and 
the  nnfiniahed  one  was  completed  accordingly,  and  the  defendant  notified 
thereof  and  requested  to  take  it  away,  such  agreement  is  not  a  contract  of 
aala  but  an  employment  of  the  plaintiff  to  construct  an  article  for  his  em- 
ployer, and  therefore  not  within  the  statute  of  frauds,  and  need  not  be 
in  writing.     Mixer  ▼.  Howanih^  250. 


Index.  841 

SL  Ons  AND  Substantial  Change  of  Possession  is  Nbobssabt  to  make  a 
sale  of  penonal  property  valid  as  against  creditors.    French  v.  HaUf  341. 

&  Grmro  Back  Possession  or  Personal  Pbopebtt  to  Vbndob,  after  a  sale 
theveof,  npon  a  hiring,  and  for  a  temporary  purpose,  does  not  render  such 
sale  fraudulent,  where  there  has  been  a  visible  and  substantial  change 
of  poflsession.    Id, 

4.  Innocent  Pubchasee  fkom  a  Fraudulent  Grantee,  paying  a  valuable 

c—rideration,  will  hold  the  property  against  the  creditors  of  the  fraud- 
ulent grantor.     Winela$id  v.  Cooncey  320. 

5.  Purchaser  or  Goods  prom  One  hayino  neither  Title  nor  Authoritt 

to  Sell,  acquires  no  title.    SaUus  v.  Everett^  541. 

d.  One  who  Parts  with  thbTitle  to  Profxrttbt  a  Sale,  which  has  been 
procured  by  a  fraud  upon  him,  can  not  recover  the  property  from  a  bona 
Jide  purchaser  thereof,  for  value,  from  the  fraudulent  vendee,  without 
notice  of  the  fraud.    Per  Verpkocky  senator.    Id, 

7.  Honest  Purchaser  under  DEFEcrivE  Title  can  not  hold  against  the  true 
owner.    Per  Verplanck,  senator.    Id, 

t.  Law  or  Market  Otrbt  has  never  rebn  ABorrsD  in  tbbi  Ooitstbt. 
Hence  one  can  not  generally  transfers  better  title  than  he  himealf  baa. 
Per  Verplanck,  senator.    Id, 

•.  Absence  or  Notice  or  CoNrucnNO  Claim,  and  of  ciroBmslaoees  ealon- 
lated  to  arouse  suspicion,  will  not  protect  a  Aona^/Se^epiirohaaer  for  value, 
when  he  buys  of  one  having  neither  title  nor  autiiority  to  sell,  except  in 
the  case  of  money,  bank  bills,  notes  payable  to  bearer,  and  such  other 
property  as  is  transferable  by  mere  delivery.  Per  Verplanck,  senator.  Id, 

10.  Vendor's  Title  in  €k)0DS  is  not  Divested  by  a  Sale  to  a  purchaser 
who  conceals  his  insolvency,  and,  at  the  time  of  the  purchase,  has  no 
intention  to  pay  for  them,  or  who,  by  the  fraudulent  aid  of  a  creditor  to 
whom  he  has  confessed  judgment,  buys  such  goods  in  order  that  such 
judgment  creditor  may  levy  execution  upon  them.    Harrie  v.  Alcock,  158. 

11.  There  is  no  Implied  Warranty  in  a  Sale  or  Baled  Hemp,  that  the 
interior  of  the  bales  corresponds  with  the  exterior.  In  the  absence  of 
frand,  the  vendee  can  not  reoover  damages  from  the  vendor,  on  account 
d  a  difference  between  the  interior  and  the  exterior  of  the  bales.  Salu- 
Imry  t.  Siainer,  437. 

18.  Sale  by  Sample  dobs  not  Table  Place  when  the  purohaeer  of  several 
bales  of  hemp  outs  ingvk  and  examines  some  of  them  and  has  ample 
opportunity  to  do  so  with  the  rest.  In  such  a  case  there  is  no  implied 
warranty  that  the  bales  not  examined  corrsepond  with  those  examined. 
Id, 

IL  PUBCHAEEBS  WUHOUT  NOXIOE  ARE  NOT  BnTRLBD  TO  PROTECnON,  further 

than  as  they  have  aotoally  paid  the  purchase  money,    ffeffman  v.  iSltro- 
%74a 
See  CkkNTUor  or  Laws,  5;  Vendor  and  Vendee,  4. 

SAMPLE. 
See  Sales,  12. 

SCHOOL  MEETINGS. 
See  Taxation,  1,  2,  8-ia 
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SEALS. 

1.  To  OojiCTimTE  ▲  Sbalid  Instruxxnt  under  the  etotiMt  it  mui  expnm 
in  ite  body  that  it  ia  sesled,  and  the  persons  ezecnting  it  nmst  aJEz 
Borswb  by  way  of  seals.     Orimdey  ▼.  RUt$,  31  9l 

S.  A  Floubxsh  IK  GoMTiinTATioir  of  the  bist  letter  of  a  name  npon  the  affix- 
ing ol  a  signatore,  b  not  such  a  scrawl  as  will  constitnte  a  seal,  wfaars  il 
is  not  made  by  way  of  seal,  thoagh  the  instmment  to  wfaich  tim 
tors  is  aiBxed  ezpresMs  on  its  &ce  that  it  is  sealed,    id. 


SEAWORTHINESS. 
See  Inburakce — Mabikb^  12L 

SEPARATE   ESTATE. 

See  IftABRIED  WoiCAlf ,  12. 

SET-OFF. 

1.  OouiimoLAZM,  or  Ordbb  to  CoNsmrrTB  ▲  Set-off  in  Equitt,  nmst  be 
mvtoal,  or  it  will  not  be  allowed.    BtmUng  v.  Rkh^  699. 

S.  OopmnniPiM A  wp  Abisiko  ibom  ▲  Pathbmt  of  Movst  to  ▲  Pbivcefal.  can 
not  be  set  off  against  the  sareties  in  an  action  faronght  by  them,  nnlsss 
the  plaintiffs  are  shown  to  be  legally  responsible  for  the  snm  paid.     Id. 

SETORIFFS. 
See  Ooimuoni,  1;  JuDanNn*  8-11;  Pioomi>  ?• 

SHERIFFS   SALES. 
See  BxaoonoNs;  Jui>GMBnfl»  %L 

SHIPPIKG. 

1.  No  Poarriva  Rulb  of  Law  ob  Usaob  reqnires  the  master  of  a 
always  exhibit  In  the  night  a  light  on  his  vessel  while  at 
harbor.    Corai^  ▼.  WkUe,  259. 

S.  Whithkb  thb  Omibsiok  to  Exhibit  such  Liobt  will  amoont  to  snch 
negligence  as  to  bar  a  datm  for  an  injnry  received  from  another  vesssl 
nmning  foal  of  her,  depends  on  the  droomstanoes  of  the  caae.    Id. 

5.  LiBN  FOB  Rbfaibs  Dokb  ob  Suppuxs  Fubruiubd  to  a  VBaun.  does  not 

exist  if  the  owner  was  present  at  the  port  when  and  tdiers  the  repairs 

were  made  or  supplies  furnished.     Coae  ▼.  WwMey,  5i. 
4.  MASTBBOFVBSSKLHASNoLiBMFOBHisSEBViCESbythemarittmelaw.  /dL 
A.  Seamen  ob  Mabihebs,  other  than  the  master,  are  entitled  to  a  lien  on  the 

veeael  for  services  rendered  on  the  high  seas,  or  where  the  tide  ebbs  and 

flows.     Id. 

6.  Lien  fob  Refaibs  Done  ob  Sufpuu  Fobnuhed  a  maritime  vessel  tn  a 

foreign  port,  is  implied  by  the  law  of  the  United  States.     Id. 

7.  A  Home  Pobt  is  any  port  in  which  the  owner  happens  to  be  with  his 

vessel;  but^  in  England,  a  home  port  is  any  port  within  the  jorisdictica 
of  the  common  law  courts  of  that  island,  if  the  owner  resides  in  that 
country.     Id. 
A.  Saiuno  ov  nrnxL  Voyaue  is  accomplished  when  an  insured  veaeil  quits  her 
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moorings,  in  readiness  for  sea  and  intending  to  sail,  though  she  is  after- 
wards stopped  by  head  winds.      Bowen  v.  MercharUt^  Ins,  Co,,  213. 
Bl    VnsEL  13  AT  Sba  when,  being  at  Bangor,  Wales,  on  east  side  of  the  straits 
of  Menai,  ready  and  intending  to  sail,  she  drops  down  seven  or  eight  miles 
below  Bangor  for  the  purpose  of  proceeding  on  her  voyage,  bnt  is  then 
detained  by  head  winds  and  compelled  to  oome  to  anchor  and  remain 
several  days.     fd. 
IOl  Vessbl  18  "09  A  Passaob"  when  detained  under  the  drcnmstanoes  de- 
tailed above,  and  is  within  a  policy  of  insurance  which  purports  to  con- 
tinne  her  insurance  if  she  should  be  "on  a  passage"  at  the  expiration  of 
the  year  for  which  she  was  insured.     Id, 
11.  AoKNOWLBDOMXNT  IN  A  BiLL  ow  Ladino  that  merchandise  is  in  good  con- 
dition, does  not  extend  beyond  its  external  appearance.    Ourdl  v.  ./oJbi- 
iQn,  117. 

ISl  OoKSioiniB  OF  A  Bill  or  Lading  is  by  his  consignor  vested  with  power  to 
indorse  the  bill,  and  thereby  transfer  the  title  of  the  latter  in  the  goods. 
Per  Verplanck,  senator.    SeUht$  v.  BhertU,  541. 

It.  Bill  of  Lading  is  Tbansfxbablb,  by  thk  Custom  of  Merchants,  so  as 
to  vest  the  transferee  with  all  the  title  which  the  assignor  had  in  the 
lpK>ds  embraced  in  the  bill  of  lading.    Id. 

14^  Bill  of  Lading  Fbaudvlxntlt  Mads,  whereby  the  goods  of  one  person 
are  shipped  to  or  m  the  name  of  another,  without  the  consent  or  knowl- 
edge of  the  former,  will  not  enable  the  latter  to  transfer  the  goods,  even 
to  an  innocent  purchaser  for  value  in  the  ordinary  course  of  business.  Id. 

15.  Mastir  of  Skip  has  Obdin abilt  no  Authoutt  to  Sbll  thb  Cargo,  and 
a  sale  by  him,  unless  in  a  case  of  necessity,  does  not  affect  the  title  of 
the  true  owner.    Per  Verplanck,  senator.    Id, 
See  Admibaiat,  3;  Jubudioiion,  6-3;  Nonas,  8,  9:  TAXAnoN»  12. 

SLANDER. 

1.  Slandbr  n  A  TBAV8IT0BT  AonoN,  and  may  be  brought  in  one  state  for 
words  spoken  in  another.    OjfuU  v.  Ar^tM,  40. 

S.  DsrsKDABT  IN  Slandbb  Plsaddto  thb  Truth  of  the  slandarons  words 
has  the  burden  of  proof  upon  himself  to  establish  their  truth.    Id. 

S»  Da]iags8.^Proof  of  thb  Sfsakino  of  Words  Slandbroub  psb  sb  entitlss 
the  plaintiff  to  some  damages  as  a  matter  of  right,  where  the  words  hava 
been  neither  explained  nor  justified.     TeaUs  v.  Reed,  43. 

4.  Attsmft  of  thb  Husband  to  Prsvbnt  ths  Ciroxtlation  of  thb  Slan- 
dbb spoken  by  his  wife  can  not  be  proved,  in  mitigation  of  damages,  In 
an  action  of  slander  brought  against  the  two.    Id, 

ft.  Slandbroub  Wobdb  Laid  as  Spoksn  Affirmativblt  are  supported  bgr 
proof  that  they  were  spoken  in  answer  to  a  question.    Id, 

See  Insanitt,  1. 

SOVEREIGNTY. 
See  Statutb  of  Limitations,  8. 

SPECIFIC  PERFORMANCE. 

L  BUXi  FOB  A  Syboifio  Pbbfobmancb  will  not  be  dismissed,  as  of  course,  bo^ 
oanse  the  title  was  not  perfect  at  the  commencement  of  the  suit,  air 
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tboo^  that  nuiy  be  a  wiffioMint  roMon  for  givuBff  ootti  to  tfaa 

if  he  has  not  nuida  any  muwonable  objoeium  to  the  title.     R^*  iVol 

Z>M<c4  Ctere4  ▼.  ifott,  6UL 

S.  SracDio  PsRioftMAMCS  MAT  BX  DscBiKD,  if  it  eppeecs  bj  the  report  of  % 
maeter  that  a  perfeot  title  can  be  made  to  the  pnrrhMwr  «t  the  tims  of 
•nnVi-g  aaoh  report*  onleas  the  pnrcfaaaer  baa  been  materially  injoied  bj 
the  delay.    Id, 

Sb  Siacmo  PnurasifAVOB  or  ▲  HsaaavD'a  OfsnukOt  to  tEaaafer  the  eatiae 
inteieat  in  landa,  as  well  hia  own  intereat  aa  hia  wile'a  right  of  doiver. 
ean  not  be  eooght  in  ao  far  aa  it  relataa  to  a  taansfiBr  of  hia  interaat  while 
at  the  aame  time  an  abatement  is  denaaded  £com  the  oonfaenot  priea  pn>- 
portkwMite  to  the  lalae  of  dower.  In  aaeh  caaea  if 
aired  of  the  hweband'a  contraetwith  relaiinnti  tohiaowa  itfi^ 
eootraet  price  mnat  be  tendered.    CUarh  v.  iSetrer,  74S. 

See  B9pm»  21;  asanriB  or  FnauBBi  %, 

8TAT0TB  OF  FRAUDS. 

L  SzATon  or  FiaauiM  docs  hot  Apflt  to  the  oaae  of  a  promiae  to  a  dabtar» 
f oonded  npon  a  fall  oonBideration»  to  diichajqge  a  debt  due  by  anch  debtor 
to  a  third  peraon.    /onec  v.  Hcardulyt  180. 

S.  Pabtt  is  not  PsBMinxD  TO  Srr  up  Statots  op  Frauds  aa  a  bar  to  the 
apeciBc  ezecation  of  a  parol  agreement,  where  be  baa  reoeiTed  a  valnaUe 
conaideration  for  the  performanoe  of  his  part  of  the  agreement,  although 
it  was  not  to  be  fulfilled  for  more  than  a  year  from  its  dato;  oourts  of 
equity  regard  such  a  case  as  without  the  porriew  of  the  statote.     id, 

ti  SuBRBSNDER  OP  Lea8s,  Whkn  NOT  WTTHnr  Statdtb  OP  Fradim. — ^WhePB 
a  landlord  enters  into  a  parol  agreement  to  pay  a  aum  of  money  to  hia 
tenant,  in  oomaideFation  of  the  latter's  surrendering  hia  unexpired  iator- 
est  in  a  lease  for  years,  and  of  the  settlement  of  certain  daima  for  repairs, 
and  the  tenant  executes  his  part  of  the  agreement  by  deliTering 
lion  of  the  premiaea  to  the  landlord,  according  to  tha  terns 
agreement  may  be  enfoveed  by  an  actton  agaiaat  the  laadlord. 
T.  MeNamte,  102. 

i.  Pbopkbit  DnjtmiiBa  v  Pakf  BnKwwoir  ov  a  ComBAor  wtoah  aa  Yotd 
by  the  atatoto  of  tenda,  may  be  recovered  baok  wiMn  the  oHMr  paurty 
rsfnaee-to  peiform  hia  part  of  the  coortoaot.     Lmi^w.  Bvmdf^WB. 

(k  Past  PxBffOBKAiras  op  a  Parol  Ooawm^m  nm  rHjt  6ai«  <w  Bbsi.  Es- 

TAfS  doea  not  entitle  either  party  to  awtain  an  aslHn  at  lawlsr 

ageaaaflbred  from  non-pectenaaee  of  the  vsaidua.    iTerfaa  w. 

128. 

SeeSAUB,  1. 

STATUTE  OF  UMITATIOKS. 

1.  AOKNOWLSDOIONT  TO  REMOVE  BaR  OP  THE  STATUTE  OP  LiMITATIOKS  most 

recognize  the  original  eTistance  of  the  debt,  that  it  yet  remaina  unpaid, 
and  must  have  been  made  within  the  period  of  limitation.  EiSoU.  ▼. 
Z/eoube,  314. 
iL  AoxNOWLEDOMSNT  THAT  A  Bbbt  Sustb  AND  IS  UNPAID,  made  after  the 
origjUial  canse  of  action  baa  been  baned  by  the  statato  of  lisiitstinas,  h 
the  liasia  of  a  new  oaaae  of  action.     Id, 
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Wk  Wbai  SuiiiuiJUfc  AoKNowuEDoiiSMT  THAT  ▲  Dkr  18  Uhfaid.— Where  A 
party  wlio  hie  noelTwl  moa»y  on  a  paarol  oontnot  for  the  sale  of  lands, 
kni^after  the  hnpUed  a— nuipeit  ariamgnpon  the  payment  haa  heen  barred 
by  the  statute  of  Uadtations,  aeknowiedgee  that  he  reoeived  the  money, 
aMsrts  that  **he  never  denied  it,**  that  *'the  money  was  Jnst,"  etc,  and 
expresses  his  willingness  to  make  a  deed  for  the  land  to  wliich  the  oon- 
tfaet  related,  the  roeognition  that  the  debt  is  unpaid,  is  sufficient  to 
Mtlioriae  a  jnry  in  finding  against  the  plea  of  the  statute  of  limitations. 
Id. 

4.  Statutb  of  Limitations  GoNnNius  to  Rmr  in  favor  of  a  party,  although 
his  tenant  in  possession  acquires,  or  attempts  to  take  shelter  under,  the 
adverse  title.    Okambers  v.  Pleak,  78. 

&  Tbtaut  OB  Quasi  Tknamt  mat  Oust  his  LAin>LoaD  and  hold  adversely  to 
him,  and  after  notice  of  such  advene  holding  the  landlord's  title  may 
become  baned  by  prescription.    Id, 

A  BtAVfJTR  OF  LiMITATIOllS  DOBS  NOT  RUN  WHSBB  THSRB  ABX  MUTUAL  Ao- 

00UNT8  showing  that  an  item  of  charge  on  either  side  aoomed  within  six 
years  before  commencing  the  action.    8ieUe$  v.  MeUher,  621. 

?•  Tn  Tbbm  Febsom  **BsroND  Sba,  without  ant  of  thb  Unitbd  States" 
does  not  include  a  citisen  of  another  state,  who  has  never  been  in  this. 
9neh  a  dtisen  is  therefore  not  within  the  exception  of  the  statute  of  lim- 
itations of  1780,  c.  62,  sec.  4.     Whitney  v.  Ooddard,  216. 

8b  Statutb  of  Limitations  dobs  not  Run  against  the  sovereign  power,  in  the 
absence  of  express  words  to  that  effect  dncmnaU  v.  The  Fbrgt  Preiby- 
ierian  Church,  718. 

9^  MuvxoiTAL  CkXBFOBATlONS  are  not  exempt  from  the  operation  of  the  statute 
of  limitatiotts,  when  seeking  to  recover  land  dedicated  to  public  use.    Id, 

STATUTES. 

Qbhrit  of  thb  Statute  of  1831  Aboushino  iMnuBONMXMT  for  debt  was  to 
exempt  from  imprisonment  persons  who  permanantly*  for  the  time  being 
reside  hwe,  and  whose  property  and  person  are  within  the  rsftch  of  the 
praosss  ol  our  ooorta.    /Voel  v.  Britbin,  42S. 

See  OoNSMTUTioNAL  Law. 

SUNDAY. 
SeeHouDATB. 

SURSTESa 

8ia  KaawMB  amd  AmmniCBATOBS,  19, 20;  JiniimsBi^  19|  Hmooabui 

LnTBUMBMTB,  1, 2f  Sbt-oif,  2. 

SURBTYSfilP. 
L  Om  SuBBvr  jb  not  BntitiiBd  in  Bquitt  to  Ooanmaxmom  ibom  An- 
OTHBB»  if,  by  ordinary  diligence,  he  oan  obliia  iadsnnity  bom  tiieir 
prineipaL  iferrisfm  v.  Pioynfs,  92. 
%  A  SvBarr,  sbpbbb  ^tmbht,  may  maintain  a  biO  In  efolty  agafawt  his 
eo-aureties  and  their  principal  to  oompel  the  lattw  to  pay,  if  nble^  or  to 
BSfoira  the  suetisato  contribute,  when  the  principal  is  vnaUe  to  maka 
JUL 
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Sb  AsoMFSR  sr  Ojm  SOBsrr  AOAnm  AxoTHXR  does  nofc  lie  wbera 
OMi  be  had  from  the  principal  debtor,  or  oat  of  propertj  i 
principal  had  placed  in  the  hands  of  plaintiff  for  hia  indemnity.    /dL 

4.  AmiGATioir  vo  ▲  Oo-8Urxtt  vob  Patmbht  or  CoHTUBmnox  bnot  indii- 

peniable  to  a  recovery  against  him  for  hia  ahare  of  the  moneya  actoallf 
paid  by  his  feUow-eorefy  to  diBcharge  the  debt  of  their  principal,     IdL 

5.  Subbths  arb  Sutposxd  to  Ajmumb  thx  Sajcb  Risk,  and  to  stand,  in 

relation  to  their  principal,  in  the  same  dtnatioa,  obtaining  no  benefit 
from  the  transaction,  bat  each  eq[oally  sabjecting  himself  to  respooai- 
biUty.    MePhermm  ▼.  TaiboU,  191. 

•.  OoHTUBunoH  moM  Oo-suRBTT,  Whsv  Subxtt  not  Smtrtjed  TOl — 
Where  a  surety,  withoat  his  co-sore^s  knovrledge.  by  a  prerioBa  ar- 
ruigement  with  the  principal,  receives  one  half  of  the  sum  borroired.  he 
is  not  entitled  to  contribation  from  each  co-eorety.    Id. 

7.  Rklbasb  or  Surstt  oir  Nora. — Where  a  jmnt  and  several  note,  made 
by  T.  as  principal  and  the  defendant  as  soiety,  payable  to  a  bank,  on  de- 
mand, aa  collateral  seoarity  for  a  check  given  by  the  principal  for  a  loan 
of  money,  remained  in  the  bank  six  months  before  it  was  entered  on  the 
bank's  hooka,  the  lean  being  intended  to  be  temponury,  and  the  aoretj 
was  not  called  on  for  payment,  nor  was  notice  given  to  him  of  the  non- 
payment of  the  note  nntil  the  farther  lapee  of  six  months,  when  the  prin- 
cipal had  become  insolvent,  theee  cireomstances  were  held  not  to  releaas 
the  sorety  in  an  action  npon  the  note.  PretidaU  tie.  Commercial  BamkT, 
FrencK  280. 

ft.  Judombnt  Coixubitblt  Sovibbbo  bt  an  Administratob,  does  not  BDa» 
Hia  ScTBBTXis;  nor  are  they  boand  if  it  was  obtained  in  an  action  ooaa- 
menced  more  than  four  years  after  he  gave  notice  of  his  appointment  aa 
reqnired  by  statute.    Heard  v.  Lodgt^  197. 

9.  SuBBTin  OP  Administbatob  abb,  bt  a  Judomrnt  against  Hm,  Ha- 
tofpkd,  for  most  porposes,  from  denying  the  validity  of  a  debt  estab- 
lished by  it  against  him.    Id, 

10.   SUBBTT  or  EZBOUTOBS  OF  A  NON-BSSIDBNT  ON  A  PROBATB  OF  HO  WlU. 

Obantbd  in  this  Statb,  is  not  liable  for  assets  received  from  another 
state;  for,  over  each  assets,  the  court  here  had  no  jariadiction.  ( Judge 
Ewing  dissenting.)    Fleicher  v.  Sandem^  96. 

11.  SuBiTY  ON  AN  AppbalBond  IS  BxoNBBATBD  BBOM  LiABiUTTif,  after  the 
judgment  is  affirmed,  and  execution  issued  thereupcm,  the  latter  is  re- 
leased at  the  instance  of  the  creditor,  and  the  goods  seised  thereunder 
restored  to  the  principal  debtor.    Cooper  v.  WUeoXy  095. 

12.  AcnvB  DiuoBNOB  is  not  Rbquibbd  in  order  to  bind  the  surety,  and 
mere  forbearance  or  delay  would  furnish  no  ground  upon  which  the 
surety  could  ask  to  be  exonerated,    /d. 

13.  MoNBT  Paid  bt  a  Subbtt  upon  a  Judoxbnt  at  Law  against  Hm,  may 
be  recovered  in  equity,  when,  by  reason  of  the  negleet  of  the  creditor  in 
releasing  an  execution  against  the  principal  debtor,  the  liability  of  the 
surety  is,  in  effect*  extinguiihed.    Id. 

14.  SVBBTIBS  ON  AN  OVTIGIAL  BOND  ABB  EnTITLBD  TO  AUhTHB  SBOrBRBS 

and  remedies  which  could  be  taken  advantage  of  at  the  instance  of  the 
creditors  of  the  officer.    Bumiing  v.  Rkks^  699. 
16.  SoBBTiBs  ov  AN  OiTioiAL  BoND  MAT  Rboovbb  from  one  who  assistsil  in 
the  commission  of  a  breach  of  a  trust  imposed  upon  their  pciwBpal  in  his 
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oflUdftl  ohanoter,  withoat  anj  Mtaal  paymeat  having  been  made  to  the 
euUd  que  tnui^  in  aatisfftotion  of  hii  loaa.    Fd, 

TAXATION. 

1.  "Whishsb  a  Wabbaitt  undxb  which  a  MxBTiiro  was  oelled  that  elected 
a  committee  to  levy  a  school  tax  is  rogolar  or  not,  can  not  be  faiqaired 
into  in  an  action  to  recover  hack  money  paid  for  the  tax.  WUHanu  v. 
ScJ^ool  Dwtrki,  243. 

S.  That  such  Commiitki  was  a  Committbx  dk  Faoto  is  snffident  to  sustain 
the  tax.     Id. 

Z.  Wabbaat  vor  thb  Ahnual  Town  MxKraro  held  by  law,  for  the  purpose 
of  choosing  officers,  contained  articles  "  to  choose  all  necessary  town  of- 
ficers,'* and  "  to  choose  all  necessary  committees,"  and  the  statute  al- 
lowed either  of  two  modes  of  choosing  committees.  It  was  held  under 
these  articles  the  town  was  anthorized  to  determine  which  mode  should 
be  pursued,  and  to  pass  a  vote,  **  that  each  school  district  choose  their 
own  committees,"  this  being  one  of  the  modes  provided  by  statute.    Id. 

4.  PBOvmoN  OF  THi  RivisBD  Stat.,  c.  23,  sec.  37,  that  an  assessment  of  a 
school  district  tax  shall  be  made  within  thirty  days  after  the  derk  of  the 
district  shall  certify  to  the  assessors  the  sum  voted  by  the  district  to  be 
raised,  is  directory,  and  does  not  prohibit  an  assessment  after  the  expira- 
tion of  that  period.    Id, 

ft.  OioBSiON,  thbouqh  Ebror  or  Judgment  or  ndstake  of  law,  of  an  assessor 

to  assess  on  an  individual  a  school  district  tax,  does  not  invalidate  the 

assessment  as  to  other  persons.    Id, 

If.  Whkrx  One  of  Thseb  Absessobs  Fails  to  Attend  and  act  in  assessing 

a  tax,  after  proper  notice,  the  other  two  may  proceed  without  him.    Id, 

7.  Evidence  on  the  part  of  the  plaintiff  in  an  action  against  a  school  district 

to  recover  the  anK>unt  of  a  tax  paid  for  building  a  school-house,  that 
there  was  already  a  sufficient  school-house  in  the  district,  is  inadmissible. 
.     Id, 

8.  Whether  a  Colleotorof  Taxes  has  been  duly  elected  and  sworn  is  a 

question  that  is  not  open  to  a  pbuntiff  in  an  action  against  a  school  dis- 
trict to  recover  a  tax  which  he  has  paid  such  coUeotor.    Id, 

9.  Where  Two  Records  of  a  School  Distrtot  were  Kept,  from  only  one 

of  which  it  appeared  that  a  committee  had  been  duly  elected  at  a  meet- 
ing of  the  district,  and  the  clerk  who  made  the  records  testified  that  both 
were  made  by  him  soon  after  the  meeting  from  looee  memoranda  kept  at 
the  meeting,  it  was  held  that  the  records  were  not  contradictory,  and 
both  being  originals,  that  the  election  of  the  committee  was  duly  proved. 
Id. 

10.  Glrrx  of  a  School  DmRicr  elected  under  the  Eev.  Stat.,  c.  23,  sec.  27» 
is  competent  to  act  as  such,  althoogh  he  has  removed  into  an  adjoining 
district  in  the  same  town,  and  another  has  been  chosen  in  his  stead,  but 
not  sworn.    Id. 

11.  Return  of  a  Constable  upon  a  warrant  issued  to  warn  a  town  meeting, 
that  he  had  warned  the  inhabitants  to  meet  at  the  time  named  therein, 
dating  Ids  return  less  than  fourteen  days  before  the  meeting,  is  not  con- 
clusive to  show  that  the  required  notice  of  fourteen  days  before  tiie  meet- 
ing has  not  been  given.    Id, 
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ara  nftvigitad  beyond  Htm  bomduj  of  tteirtate; 

tlim  to  be  to  taxed  does  not  conflict  with  the  cooetitatian  of  tbe  United 

Btelet  nor  the  ordinanoe  of  1787.    Penry  v.  Tbrrenee;  72S. 

TENAIITS  IN  COMMON. 


TENDEK 

1.  Tiin>KB,  ErwwoT  of  Pbxvsxtino.— Where  a  bond  and  mortspga,  whM 
provided  for  the  payment  of  the  prineipal  aam  in  five  y<Mce»  and  the  in- 
tefeet  aaBaaUy*  and  if  the  inteieet  was  not  eo  paid  the  whole  prinapel 
■hoold  beoome  due,  waaeeaigned  by  the  mortgagen,  and  aotioe  given  to 
the  mortgH^r  of  the  aaRgnment>  bat  no  infonnation  ^▼cn  of  the  as- 
signee's residence,  and  i^Mn  the  interest  became  doe,  the  mortga^for  be- 
ing nnable  to  find  the  assigaee,  tendered  the  interest  dne  to  themortgigee. 
who  refased  to  accept  it,  and  sb<nrtly  sf terwards  the  swiflnfin  filed  n  bffl 
to  f orsdoee,  the  tender  was  held  sufficient  to  ssve  the  forfeitare»  or  at 
least  to  aathoriae  the  conrt  to  stay  the  proceedings  to  lorecloee  npon  the 
paymsnt  of  the  intersst  tbaa  due,  aatil  farther  defaait  in  payment  of  the 
principal  or  iatessst,  it  appesriag  that  tlM  assignment  was  to  dspcive  the 
mortgagor  of  the  power  of  paying  the  interest  when  it  became  due. 
jVbye*  Y.  C/ori,  620. 

8i  SviT  CommrcBD  by  a  creditor,  who  keeps  oat  of  the  way  to  prevent  a 
tender  of  the  amount  due  him,  will  be  stayed  upon  paymentof  the  amoont 
due,  without  costs,  atthongh  a  technical  right  of  aotkm  exirtad  at  the 
conmeooenent  of  the  satt    Id. 

See  CavtarASTS,  7. 

TIMS. 
See  Duds;  BviDSNoa,  13;  Houn^Ta,  1. 

TTFLB. 
See  OoYBiAiiTS,  1,  3,  8;  Bquiit,  S. 

T0BT8. 
See  Aonoire,  4;  Oo-TiKAiror,  X 

TOWN  MEsmros. 

See  TAXAiioir,  3, 11. 

TRESPASS. 

1.  Plka  of  JusxmoATiON  TO  AN  AcTioN  OF  TBBSPAflB  for  kSling  plaJntifTs 
dog,  is  sustained  by  proof  indicating  that  the  defendant  acted  under  a 
reasonable  apprehension  that  the  killing  was  necessary  to  prevent  the 
destruction  of  his  own  property.    ParroU  t.  Hart^tdd^  873. 

S.  EviDXKCB  IN  Support  of  Plba  of  Justifioation  to  such  action,  need 
not  show  that  plaintiff  was  cognizant  of  the  misdiieTons  disposition  of 
the  dog,  or  that  the  defendant  had  no  other  mode  of  proteetfaig  tiie  prop- 
erty menaced.     Id. 


Imdbz.  840 

S.  PioinnAsr  yjuun  ov  a  Doo  Kbd  hot  n  Pw>tv>  to  Suraiv  Tkit- 
PAflB  agidoti  aaoUMr  for  IdDing  him.    Dodmm  t.  ifodk»  077. 

4.  JuflvmoinQH  A8  A  Domm  to  av  Aonov  iob  Kzxjjho  a  Doo  ta  not 
wtfchHiihiwl  by  0Tid6iiO6  •bowing  mob  ft»»<«*^^  to  bsTo  boon  nMnify  traiib- 
iMono  ftt  tiniMi  iuiIms  ^^  dispontioii  was  mob  m  to  midir  him  %  mi* 
HDoe  to  the  oommnnity.    Id, 

&  TanrASB  oak  hot  mm  Sustaiksd  to  Bboovkb  Damaou  iob  Oom>- 
QOBsnAL  IvjvBiis;  it  ii  noooMMy  to  tho  maintfliiiDoe  of  tUt  Mtiion  thftt 
the  ii^Jnry  ■bonld  immediately  have  f oQowed  the  aot  complained  ot    U, 

flee  BAmanm  amd  SntTnuDn^  10;  Bjaonoar;  Lahdlobd  asdTbiaiit,  $-7. 

TROVER. 

TnovsB  iob  Goods  mat  bb  SomAiHBD  though  a  lien  thneon  esiiti  in 
fam  of  defendanti  if  befdre  the  oonnMnoement  of  the  aotioot  be  had 
eoBTerted  them  by  an  abeolnte  tale  thereol  In  mob  oaee  no  tmder  of 
the  amoont  of  the  lien  need  be  made»  but  the  defendant  may  leoonp  the 
to  the  extent  of  enoh  amoont    8aUit$  r.  AwtsM;  641. 


TRUSTS  AND  TBU8TKB8. 

L  Wkbbb  iob  Qbibot  worn  mnaa,  a  OovrBBOOV  of  real  eetate  into 

aUy  fidla*  eithaririiony  or  in  part,  eo  that  the  proeeede  thereof  are  nol 
legally  and  effootoaUy  diepoeed  of  by  the  teetator,  there  ia  a  reaoltfaig 
tniet  in  fairor  of  the  heire  at  law  pro  temto,    HawUy  r.  Jomu^  628^ 

%  A  TkazATOB  Dud  Sbbidof  Laitds  in  avotheb  Statb  wliioh»  by  hie  wiliv 
he  derieed  to  hie  ezeoatori  and  troeteee,  to  be  aold,  and  direefeed  the  pro* 
oeeda  to  be  inveeted  in  lande  in  the  etate  where  he  wae  domiwled  at  the 
time  of  hie  death,  upon  tmeti  which  were  illegal  and  ^oid  by  the  laws  of 
that  etate:  held,  that  there  wae  a  reanlting  tniet  in  fam  of  the  hein  at 
law  ae  to  tlie  land  derieed,  and  that  the  execaton  and  Uueteee  woold  be 
deeraed  to  tmnifer  the  legd  title  to  enoh  hein.    /dL 

Si  Co-oPBBAnov  or  a  Stbaitobb  with  a  Tbusibb  in  an  aot  amoonting  to  a 
braadi  of  the  traat^  will  render  him  liable  for  tlie  loee  finnaaifiwl  thereby » 
if  he  had  audi  noitftt  of  the  ezietence  of  tlie  tniet  ae  waaaafleieBl^  ordi- 
narily, to  awaken  dirtnisti  or  pat  Um  npon  inqniry .    BmmHmg  r.  Bkka^ 


4.  AorvAi.  KvowuDOB  or  m  Kxiwbmub  or  a  Tbdr  »  bot  Bbquibbd  la 
render  a  penoa  liable  who  acta  together  with  a  djehoneet  tiuiteeb  In  ik 
matter  conatitiiting  a  miaapplioation  of  the  tniet  hmd.    Id. 

i.  Bbbaoh  of  Tbubt  OooAfliOHBD  BT  MttArpUQAnoH,  by  the  clerk  of  » 
eoort,  of  the  proeeede  of  a  negotiable  pronuaaory  note,  held  by  him  in 
traal^  ia  aniBeient  to  charge  one  who  took  the  note  in  ignorance  of  the 
character  in  which  it  wae  retained  by  the  officer,  bnt  waa  cogniant  that 
It  had  been  given  to  a  commiaaiooer,  in  payment^  at  a  eale  nnder  hia 
directkm,  in  obedience  to  a  decree  of  ooort.    Id. 

lea  0WAB1TABI.B  Uan,  g-4;  Oohhict  of  Law%  >;  Oobwitotiowai*  Law,  9^ 
14;  OoBroftAnoiBi,4-7, 11;  IfaiVRT,  S;  KzBomoBt  abd  AmmmimATOBi^ 
*7. 

USAGS. 

Umab  that  Pbbsob  Bhplotbd  to  Bzoatatb  Sabd  fboh  LoTBto  conform 
ttem.to  a  general  plan  ehall.  In  addition  to  the  compenaation  Btipiilated» 


8S0  hnxtL 

* 

U  ctttfOad  to  <ii6  Mod  «zcftT»«sd,  ii  vtM  ancl  bbdbig  ff  ft  Ins  lepf 
•lilted  and  l)wn  wdl  knofwn,  ftnd  the  {MTtita  1i»t«  IMi  IB^ 
^pravMiit  tnooMbUmt  with  it    Cooper  v.  JTom,  612. 

Bm  OoMMov  CAmBiBBw,  12;  Niootiabiji  hnTRxnatm,  8|  8biiti>0|  U  Ul 

Ua  AND  OOCUPATION. 

4. 


D8UBY. 

VABIANUB. 
8t»  FtiADnra  AVD  PKAidiu;  S. 

VSNBOB  AND  VENDBB. 

L  Aanom  worn Puboha«i Pmob oI >town lot oMinot be luooMifaHy 

upon  the  ground  of  the  laflnrs  of  the  velidor  to  oomply  with  hie  pramieo 
■Mde^  MOWMT  of  the  town  in  wliioh  the  lot  wm  eitmteJ,  at  the  tine  of 
the  pahlio  nlo  at  which  it  wm  bid  ofl^  to  erects  etonhooee  in  tho  tewn» 
and  to  bnild  a  bridge  oeroeon  river  thetp—edthiooghtho town,  JfUI- 
CT'O.  Howdit  88. 

S.  PoiOHABBR  FROM  THB  UHmD  StATn  ov  PuBUO  L4XM  aoqnireo  title  to 
the  erope  growing  on  the  huid  nt  tiie  time  of  the  porohaae^  and  wfaloh 
wwie  planted  prior  thereto  by  other  pefiona*    oo^fot  t*  IrilMMM^  8Mb 

8L  Oovtitascb  or  A  PASnofTUkB  Tbaot  without  apeoiiloalion  of  qoanti^ 
doee  not  bind  the  vendor  to  n  warranty  of  any  patilealar  nmnber  of 
none,  though  there  may  hare  been  an  eiqMotaition  in  both  partlea  to  tiie 
nle  founded  on  dooonMnta  and  other  ovidenoe  known  to  botti*  timt  the 
tnwteontafaiedakiger  <|nantitythanitaotBally  doea.    Moomw.  Ykik. 


4.  OovBtttonaLDvuTinTOvPBoraBrrvo  VBinyu»in«aaeofaatfonpona 
oondition,  doea  notveatthe  property  in  Umnntllho  perfotmatho 
dition.    Lmff  t.  Bmndy,  369. 

8i»  Whbbb  iHoraBBAiraia  abb  CtBbatbd  o9l  Lam  SmmovBR  te 
MBBTlor  tlieatfo  thereof  ti»  agreeniwt  ean  not  be  enfoNad  wMa 

SeeSAUB. 

VfeBDIOT. 
8aa  OuMor AL  Law»  6^  ?• 


iiMi  AflMBnodM  von  Itannfr  ov  X>uKi>inofci»  ft,  8| 

oiynoB%  10;  JuBT»  8;  Wixmni»  K 

WARRANTY. 
8oa  OovBHAins.  9;  Dowbr,  6;  iKdo&AiroB— MAnMr^'  8j  SaUhl  II,  It 


4«»  liAWPMITO,  8. 

WATEBOOUBSES. 

1.  WsMmniABiTiEnKAViOAU.s  uaqaMtiQftof  ImA  tbfttiniioiiiia^ 
df«di  upon  whether  or  not  the  legiaUtore  hae  dedeved  the  riTer  naW- 
gable.    Martha  r.  miss,  6Z 

&    LOflB  GaUSU)  BT  a  PbBKAKBMT  iMPXDIMIIfT  LaIO  AOBO08  A  KaVIOABUI 

BiTiB  is  ohargeable  to  the  penon  who  hM  placed  it  there,  though  the 
loee  h^ipeiied  In  an  attempt  to  paae  property  which  wae  being  taken 
down  the  river,  aoroei  the  impediment,  which  it  wae  known  to  tha  per- 
«a  attempting  mnat  remit  in  loea.    Id. 

S.  PusGRiPnyx  RiOBT  to  Kavioatb  a  Cbhk  eadvti,  if  it  la  in  fact  nayiga- 
ble  and  hae  been  eo  need  for  twenty  years.    BnAedter  t.  PmUf  111. 

^  Tkn  ftiOBV  TO  Naviqatb  a  Okemk  jnetlflee  tha  removal  of  obetniotiona 
therefrom  and  the  nee  of  the  force  requisite^  ahhoo^  a  battery  or 
wounding  be  found  necenary.    Id, 

A,  W^ABV  BxiBHDBD  BBLOW  Low  Watir  givec  no  right  of  poeeearion  toany 
adjacent  land  under  water  not  actually  corerod  by  the  wharf,  nor  any 
fight  to  the  exduaive  uee  of  the  open  apace  at  its  side.  The  only  right 
of  tha  wharfowner  over  the  adjacent  water  is  that  which  he  has  in  com- 
mon with  all  others,  of  mooring  ▼essels  upon  it  or  passing  and  repassing 
with  boats  and  Tessels  eagsged  in  navigation.    Ora^  v.  Bortiett,  208. 

iw  Owms  OF  Flats,  CJovbbxno  tbb  Wholi  thjbrbof  with  a  Wharf,  doee 
not  thereby  make  such  a  claim  of  right  to  use  the  land  of  a  coterminous 
proprietor  to  lay  veesels  upon,  as  will  ripen  into  a  preecriptive  right  to 
so  use  such  land,  although  the  adjacent  proprietor  acquieecee  In  the  main- 
tenance of  the  wharf.    Id. 

?•  Wbikb  Lands  abb  undbb  Low-watbb  BIabk,  title  is  not  to  be  acquired 
by  prior  occnpaapy,  whUe  they  are  part  of  the  public  domain.    Id, 

••  PBB80X  HAViHO  &IGBT  TO  UsB  Cbbtaim  Quabtitt  OF  Watbb  in  a  stream 
lor  mill  purposes,  may  change  the  mode  and  place  of  using  it^  provided 
the  quantity  used  is  not  increased,  and  the  change  doee  not  prejudice 
the  rights  of  others;  hence  a  millowner  may  raise  his  gatee  at  a  dam 
where  he  has  acquired  a  right  to  use  a  certain  quantity  of  water,  and 
allow  it  to  pass  through,  in  order  that  he  may  use  it  at  points  further 
down  the  stream.     WkUHer  w.  Cocheco  ^fg.  Co.,  982. 

t.  SuoH  OwBBB  MAT  Dbaw  A  Labobb  QuANTrrT  throogh  such  gatee  than  he 
was  accustomed  to  use,  if  the  snxplus  was  provided  by  him  by  means  of 
a  reservoir  higher  up  the  stream.    Id. 

Uk  MAniTBBAircB  of  Dam  akd  Unibtbrbiitptbd  UaB  of  the  water  in  a 
stream  for  twenty  years  f  nmtsh  conclusive  evidence  of  a  right  to  continae 
the  dain  and  the  use  of  the  water,  to  the  same  extent  that  it  was  used 
during  that  period;  but  the  existence  of  a  portion  of  a  dam  for  that 
length  of  time  furnishes  no  evidence  of  a  right  to  use  all  the  water  at 
that  point.    Odiome  v.  Lufbrd,  387. 

II.  Pabtt  oab  not  Jusnrr  Oovbbxno  up  Dam  erected  by  another,  on  the 
ground  that  it  is  a  nuisance  obetmcting  the  use  of  a  public  highway.    Id. 

See  Bo<7in>4BiBs,  6;  Basbmbnts  abd  SBRvmrDBi,  1-8. 


Bm  Watbkx>ub8M»  0^  & 

WILLS. 

L  Wkbbs  ax  Lranuvr  nr  PttOFKBrr  is  Givbh  bt  Will  to 

with  ft  liwittitkn  (nrer  of  the  lame  interMt  eiftiier  to  hk  cfafldran  or  other 
parMo  npoD  tho  death  of  the  fixat  deriaee  or  legatee  before  the  tane  ap- 
pointed for  anoh  interaat  to  veat  in  poaueaiQn,  the  death  of  the  first  de- 
riaee or  legatee,  althoogh  in  the  life-time  of  the  teelator,  doee  not  pn>- 
dnoe  a  lapae  of  the  limitation  over  of  that  intereat  to  the  aobatitBted 
objeeta  of  the  teatator'a  boonty.     MowaU  ▼.'  Carow,  641. 

S>  W0BD8  m  A  TnrAMKNTABT  Disposition  will  be  preanmed  to  have 
wad  in  their  ordinary  or  primary  aoiae,  nnleaa  it  appeara  from  the 
text  of  the  will  that  they  were  need  in  aome  other  aenae;  or,  nnkaa^  fay 
raf eranoe  to  extiinaio  oircamatanooa,  the  nae  of  the  wordB  in  their  primaiy 
•nae  would  render  the  provision  of  the  will  inaensible  or  inoperative.    Id, 

Si   '^CHILDBSir''  Vf   GOKlfON    PABLANGS    DOBS   KOT  IkCLUDB  "  GbaNDGBZL- 

OBBic»'*  or  any  othera  than  the  immediate  deeoendanta  in  the  firrt  degrae 
of  the  panon  named  aa  the  anceator;  bat  it  may  inolnde  them  wiieie 
thara  are  no  peraona  in  eziatenoe  who  woold  answer  to  the  decriptian  of 
ehildron  in  the  ordinary  aenae  of  the  word  at  the  time  of  "*^*^'"g  a  will; 
or  where  there  ooold  not  be  any  anoh  at  the  time  or  in  the  event  oontem- 
plated  by  the  taatator;  or  where  the  teatator  haa  clearly  ahown,  by  the 
nae  of  other  words,  that  he  nsed  the  word  children  aaaynonymooa  with  de- 
aoandanta,  or  lame,  or  todeaignateor  indnde  illegitimate  oflbpring,  grand- 
duldren,  or  atepchildren.    Id. 

4b  Wmbbb,  nr  a  LociTAnoH  to  thb  Subvitobs  of  a  Clsss  of  deviaeea  or 
lagateea,  any  of  the  claaa  are  m  eaae  at  the  death  of  the  teatator  ao  as  ta 
be  oapable  of  taking  a  veated  intereat,  the  aorvivorsliip  ia  nanally  eon- 
atmed  with  raf erenoe  to  that  time,  ao  aa  to  give  the  repreaentati vea  of  aoeh 
of  the  claaa  aa  die  after  the  teatator,  the  right  to  a  ahsra  of  the  leviae  or 
beqneat  to  the  olaaa.    Id. 

i.  Whbbb  a  Lboaot  ob  Dbvisb  of  a  RBsmuABT  BiquBST  nQwEB  10  Two 
or  more  peraona  by  name  aa  tenanta  in  oommoo,  or  in  aei^eralty,  or  to  be 
divided  among  them  share  and  ahare  alike,  without  any  worda  fndlnating 
an  intention  of  the  teatator  to  give  the  aame  over  to  the  aorvivon,  the 
aharea  of  sach  peraona  respectively  will  become  li^^eed  by  the  death  of 
the  legatee  or  deviaee  in  the  lila>time  of  the  teatator;  or,  nader  the  ra- 
vised  statutes,  will  go  to  their  children  ordeeoendantsif  theyaradeaoeDd- 
anta  of  the  teatator.    Id. 

t,  Oowvmax  Avbbxbd  to  a  Dbyub  of  Land,  that  It  ahall  not  be  "sobjeet 
to  oonv^yanoe  or  attaehmsnt,"  ia  void.    BkuHUme  Bamk  r.  2>iiaiia,  941. 

7.  Dbyisb  of  hd  Plantation  may  include  two  aeparate  traeta  of  the  teata- 
tor, half  a  mile  distant  from  each  other,  but  whioh  were  uaoaDy  culti- 
vated together  aa  one  farm.    Bradskaw  v.  BUu,  688. 

8b  ItevnB  WHICH  CioNTAiNB  A  Spboifio  l>iBBonoN  that  all  of  teatator^a  prop- 
erty shall  remain  npon  his  plantation,  conaisting  of  two  aeparate  trads 
of  land,  inohaxgeof  his  wife,  until  Ids  youngest  son  shall  attain  full  age^ 
and  then  prooeeda  to  bequeath  one  tract  to  that  eon  and  another,  and  00a 
third  of  the  remaining  tract  to  his  wife,  f6r  her  life,  veata  in  the  wife»  ^ 


IMDE3L  858 

tepUoitioB,  ft  cluillel  intowt  i&  Um  wImI*  of  boOi  tneti.  dnring  Um 

80a  Twmm  MXD  TwownM,  l,  2. 

WITNBSSBS. 

E.  Whxeb  Ajr  Appsal  u  Taudt  tram  m  dMvao  of  ft  piobftto  Judge,  od  the 
ground  tfafti  heji  intereitod  in  thoostfttonnd  hni  theiefora  nojnriodiction 
to  ontv  tnch  deoTM,  lie  u  n  competent  witneH  to  prove  thftthe  ie  not  in- 
tereeted.  Slgaumq^  t.  Sibleg,  248. 
2.  Pabtt  mat  m  Wmrns  iob  Hdcsblv,  if  Hn  ADTnuuBT  Conukt;  nnd 
hie  depodtion  reftd  withoat  objectloo  may  oporftte  for  Uouelf  •■  well  m 
hli  co-defendftnt^  etpeciftlly  if  he  be  inaolyent  nnd  hftve  no  real  intereft» 
FUiditr  V.  Samdent  90. 
S.  OBjmmon  that  Wmrm  was  Bzaminid  witfaoat  notioe  being  given  to 
the  oppodto  pftrfy»  or  that  ft  pertgr  to  the  soH  ww  examined  aa  a  witneee, 
ean  not,  ainoe  the  panage  of  the  act  of  1882;  &  802,  see.  6,  be  allowed  In 
the  court  of  appeali,  nnleee  it  appean  fimn  the  reoord  that  it  waa  ndeed 
bj  way  of  exception  In  the  court  below.    Jcmu  t.  Hardetiif,  180. 

4.  HuiBAirD  18  IvooMPsnm  to  n  a  Wmms  AOAmr  hu  Wira  in  a  crimi- 
nal proiecntloo  for  adultery,  ae  to  matten  traoipiring  during  the  exlit- 
enoe  of  the  marriage  rolfttion  between  them,  althou^  before  the  trial  in 
which  he  ia  caQed  to  testify,  the  partlea  had  been  divorced.  SiaU  t. 
JoU^,  668. 

Ik  LrooMPKixHur  ov  Hubbahb  to  Tmnrr  AOAnrar  nn  Wira,  is  not  re- 
stricted to  testimony  ths  sok  objsot  of  whidh  is  to  eooviot  her  of  crime, 
bnt  the  prohibition  extends  to  mid  ineludes  whatsver  may  have  a  direct 
tendency  to  criminate  and  degrade.    Id. 

••  HusEAHD  or  A  WoMAH  u  HOT  CoMnsEST  as  ft  witoesB  i^gainst  n  person 
Jointly  indicted  with  her  for  adultery,  as  to  sets  eomndtted  during  the 
subsistence  of  the  marriage  relfttion.    Id, 

7.  Pastt  »  vot  Bouvd  bt  thb  Tmnmtian  or  Hnowv  Wrmssso  as  to  pro- 
elude  him  from  proviiig  that  the  fMts  were  othsrwlss  than  as  statsd  by 
ths  witness;  bnt  he  can  nol^  to  attain  thia  rssohi  prove  dedarations  of 
the  witness  diflMog  from  Ms  teslimoBy  on  the  trIaL  Sioetiom  v.  iV- 
sMrfA,  78S. 

81  Tbb  Onnonov  or  Inomwaam  as  a  WmnM  »  Waitbh  where  ths 

psity  who  might  have  ands  tts  d^sotlott  stfls  ths  witnws  fai  support  of 

hb  own  ssss.    Mi 

flssBovB^  S» 


r 
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